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ACCOMPLICE, competency of, to be 
examined as a witness. 

The competency of an accomplice to be exa- 
mined as a witness is not genayed because 
he could have been tried jointly with the 
accused but was not and was instead made 
to ‘give evidence in the case. Section 5 of 
the Indian Oaths Act, 1873, and s. 342 of 
the Criminal Procedure Code, 1898, do not 
stand in the way of such a’ procedure. 
LAXMIPAT CHORARIA v. STATE. 

70 Bom. L.R. (S.C.) 595. 
ACCOMPLICE EVIDENCE, evidentiary 
value of, 

Every detail of the story of the accomplice 
need not be confirmed by independent evi- 
dence salthough some additional independent 
evidence must be looked for to see whether 
the approver is speaking the truth and there 
must be some evidence, direct or circumstan- 
tial, which connects the co-accused with the 
crime independently of the accomplice. One 
such circumstance may be the making of 
confessions without a chance of prior consul- 
tation between the confessing co-accused. 
But before even a number of such confessions 
can be used each confession must inspire 
confidence both in its content and in the 
manner and circumstances of its making. If 
there be any suspicion of false implication 
the confession must be discarded as of no 
probative value. This may result from a 
variety of circumstances of which a few alone 
may be mentioned, such as why the accused 
confessed, whether he expected a gain for 
himself by implicating his co-accused, the 
part he assigns to himself and. that to his 
co-accused, the opportunity of being coached 
up to narrate a false story or a story false 
in certain details. Where there is a single 
retracted confession corroborating other 
accomplice evidence, the caution must neces- 
sarily be still ter and probative value 
smaller. Even if there are more than one 
such confession and they are proved to be 
given independently and without any oppor- 
tunity for a prior concert, the probative value 
may increase but the need for caution re- 
mains because a number of suspects may be 
prompted by the same or different motives 
to embroil a particular individual. It is only 
when false implication is excluded after close 
scrutiny that confession of a co-accused can 
be used to lend assurance to other evidence 
HAROON HAJI v. STATE, 

70 Bom. L.R. (S.C.) 540. 


“ACT HONESTLY”. 

A person cannot be said to act honestly 
unless he acts with fairness and uprightness. 
A person who acts in a particular manner in 
the discharge of his duties in spite of the 
knowledge and consciousness that injury to 
some one or group of persons is likely to re- 
sult from his act or omission or acts with 
. wanton or wilful negligence in spite of such 

knowledge or consciousness cannot be said 


“ACTS HONESTLY” Contd.) 


to act with fairness or uprightness and, there- 

fore, he cannot be said to act with honesty 

or in good faith. Whether in a particular 

case a person acted with honesty or not will 

depend on the facts of each case. 

Kailas WorKS v. MUNICIPALITY, B. & N. 
70 Bom. LR. 554. 


ACTS (Berar): 


1951—XXIV. 
See BERAR REGULATION OF AGRICULTURAL 
LEASES ACT. 


ACTS (Bombay): 


1869—XIV, 
See BOMBAY CIVIL Courts ACT. 


1879—V, 
See BOMBAY LAND REVENUE CODE. 


——__—__—_——1888—Ill. 
See MUNICIPAL Act (CORPORATION). 


1901—01. 
See MUNICIPAL ACT (DISTRICT). 


——1 906, 
See MAMLATDARS’ COURTS ACT. 


14947—XI. 
See BOMBAY INDUSTRIAL RELATIONS ACT. 


——— XXVI. 
See BOMBAY AGRICULTURAL DEBTORS RE- 
LIEF ACT. 


LVU. 
See BOMBAY RENTS, HOTEL AND LODGING 
House RATES CONTROL ACT. 


LXII. 
See BOMBAY PREVENTION OF FRAGMENTA- 
TION AND CONSOLIDATION OF HOLDINGS 
ACT. 


1948—XXXIH. 
See BOMBAY LAND REQUISITION ACT. 


—— LXVII. 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT. 


See BOMBAY SHOPS AND ESTABLISHMENTS 
ACT. 


—1949—LIX. 
See MUNICIPAL Act (PROVINCIAL) (Cor- 
PORATIONS). 


1950—XXIX. 
See BOMBAY PUBLIC TRUSTS ACT. 


1955 — XXVI, 
See BOMBAY TOWN PLANNING ACT. 
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ACTS (Bombay) —(Contid.) 


——_—_——___1959— I. 
See BOMBAY VILLAGE PANCHAYATS ACT. 


XXXVI. 
See BOMBAY COURT-FEES ACT. 


ACTS (Hyderabad): 
1317E—VI0. 
See HYDERABAD LAND REVENUE ACT. 


——_——_-—_—1954—XX. 
See HYDERABAD Houses (RENT, EVICTION 
AND LEASE) CONTROL ACT. 


ACTS (india): 


—— 1 860—X LV, 
See PENAL CODE. 


1871—IV. 
See CORONER'S ACT. 


——_—_—-——__ 18721 
See EVIDENŒE ACT. 


a. 
See CONTRACT ACT. 


1873—X. 
See OATHS Act, 


———_—-—1878— VI, 
See Sea CUSTOMS ACT. 


1882—II. 
See TRUSTS ACT. 


—— y. 
See TRANSFER OF PROPERTY ACT. 


XV. 
See PRESIDENCY SMALL CAUSE COURTS ACT. 


~] 89A. 
See LAND ACQUISITION ACT. 


-1898—V, 
See CRIMINAL PROCEDURE CODE. 


1903—Il. 
See ELECTRICITY Act. 


1908—V, 
See CIVIL PROCEDURE CODE. 


———-__—-__—TX. 
See LIMITATION ACT. 


—— 1910X. 
See ELECTRICITY ACT. 


1920—F. 
See PROVINCIAL INSOLVENCY ACT. 


e, © ©. 6 ie 
See PASSPORT ACT. 


1923—V I. 
See WORKMEN’S COMPENSATION ACT. 
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ACTS (ndia)—{Contd.) 


——1925—XXXIX. 
See SUCCESSION ACT. 
e 


——_—_—~-1936—IV. 
See PAYMENT OF WAGES ACT. 


1937—X VIII, 
saa Hinpu WOMEN’S RIGHTS TO PROPERTY 


1939-—XXXV. 
See DEFENCE OF INDIA ACT. 


— X. 
See ARBITRATION ACT. 


—1 46 —XX. 
See INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT. 
1947—VII. 
See FOREIGN EXCHANGE REGULATION ACT. 


XIV. 
See INDUSTRIAL DISPUTES ACT. 


——1%48—XI. 
See MINIMUM WAGES ACT. 


LIV. 
See Eectriciry (SUPPLY) ACT. 


——— LX. 
See FACTORIES ACT. 


1949X. 
See BANKING COMPANIES ACT. 


1951—XLIT, 
See REPRESENTATION OF THE PEOPLE ACT. 


—]1 952X. 
See EMPLOYEES’ PROVIDENT FUNDS ACT. 


XXX. 
See REQUISITION AND ACQUISITION OF 
IMMOVABLE PROPERTY ACT. 


— XLVI. 5 
See CRIMINAL LAW AMENDMENT ACT. 


1954—XXXVII, ’ 
ot PREVENTION OF Foop ADULTERATION 
CT. 





i 





—— XLN. 
See DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT. 


1955—XXV. 
See HINDU MARRIAGE ACT. 


So pcg 
See COMPANIES ACT. 


—_—_—___—___—_- XXX. . 
See HINDU SUCCESSION ACT. 
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ACTS (India) —(Contd.) 


1956—LXX VMI. 
See HINDU ADOPTIONS AND MAINTENANCE 
ACT. 


e. 
See SUPPRESSION OF IMMORAL TRAFFIC IN 
"WOMEN AND GIRLS ACT. 


———_—_—_—-—1958—_ XLII, 
See TRADE AND MERCHANDISE MARKS ACT. 


1962—LIl. 
See Customs ACT. 


——_-_———1963— XI. 
See MARINE INSURANCE ACT. 


—— XXXVI. 
_. See LIMITATION ACT. 


ACTS (Maharashtra): 


1961— XXIV. 
See MAHARASHTRA CO-OPERATIVE SOCIETIES 
ACT. 


See MAHARASHTRA AGRICULTURAL LANDS 
(CELING ON HOLDINGS) ACT. 


1962—V. 
See MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS ACT. 


1965—XL, 
See MUNICIPALITIES ACT. 


ADOPTION. See Hmpu Law, ADOPTION. 
70 Bom. L.R. 89. 


ADVOCATE—Duty in relation to filing of 
appeal or application—Civil Procedure Code 
(Act V of 1908), Secs, 149, 107 
Jt is -the duty of the advocate to see 
whether his client’s appeal or application is 
in time, calculate the value for the appeal, 
and calculate the Court-fees necessary, see 
whether all accompaniments are brought or 
sent, and then do what is needful. He must 
inform the client immediately about what is 
wanting and not wait until the office examines 
the papers and notifies the defects, If there 
is delay or laches in removing the objections 
the Court is not bound to condone the delay. 
The discretion given to the Court under 
s. 149 read with s. 107 of the Civil Procedure 
Code, 1908, to permit making up deficit in 
the Court-fees on the memorandum of appeal 
has to be exercised judicially and not automa- 
tically merely for the asking. Negligence of 
the party, his counsel or his clerk can be no 
ood reason for exercise of Court’s discretion 
in favour of the erring party. 
Basawwa DODA v. LIMBAWWA. 
70 Bom. L.R. 50. 


ANNUAL LETTING VALUE. See MUNI- 
CIPAL ACT (CORPORATION), S. 154(1). 
AEA -70 Bom. L.R, (S.C.) 327. 
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ANNUAL RENT, determination of, See 
MUNICIPAL Acr (CORPORATION), 1888, 


S. 154(1). 
9 70 Bom, L.R. (S.C.) 810. 


ANNUAL VALUE. See MUNICIPAL ACT 
(District), SS. 4, 7. 
70 Bom, L.R. (8.C.) 802. 


“ANNUAL VALUE AT RACK RENT.” 
See PRESIDENCY SMALL Cause Courts ACT, 
1882, S. 41. 70 Bom. L.R. 394. 


ARBITRATION ACT ( X of 1940), S. 9. 

To the extent an arbitration agreement 
contains a provision to meet the contingency 
contemplated by clause (b) of s. 9 of the Ar- 
bitration Act, 1940, the provision contained 
in that clause will not apply. If, therefore, 
full provision for the contingency is made in 
an arbitration agreement that clause will have 
no application whatever but if an arbitration 
agreement does envisage that contingency and 
rovides for it, but does not provide for it 
y, that part which is left unprovided for 
will be covered by the provision in clause (b), 

read with s. 9 of the Act. 

V. V. RUIA v. S. DALMIA. 
70 Bom. L.R. (O.C.J.) 20. 


———-S, 14(2)—Defence of India Act 
(XXXV of 1939), Sec. 19—Whether Arbitra- 
tion Act applies to arbitrations held under 
s. 19 of the Defence of India Act. 

The Arbitration Act, 1940, does not apply 
to arbitrations held under s. 19 of the Defence 
of India Act, 1939, and, therefore, s. 14(2) 
of the Arbitration Act does not apply to an 
award made under s. 19 of the Defence of 
India Act. 

Section 14(2) of the Arbitration Act, 1940, 
is inconsistent with the provisions of s. 19 
of the Defence of India Act, 1939, and there- 
fore by reason of s. 46 of the Arbitration 
Act, s. 14(2) of the Arbitration Act does 
not apply to an award made under s. 19 of 
the Defence of India Act, 1939. 

DINSHAW MANEKJI v. G. B. BADKAS. 
70 Bom, L.R. (O.C.J.) 632. 


———-S. 46. See ARBITRATION AcT, 1940, 
S. 14(2). 70 Bom, L.R. (0.C.J.) 632. 


ARBITRATOR—Award—Presence of cir- 
cumstances tending to produce bias in mind 
of arbitrator—Court's interference whether 
justified—Party challenging appointment of 
arbitrator on ground of his relationship io 
other party—Absention of challenging party 
from attending before arbitrator whether acts 
as estoppel, waiver or acquiescence. : 

A perfectly even and unbiassed mind is 
essential to the validity of every judicial pro- 
ceeding and if there is a circumstance in the 
situation of an arbitrator which tends to 
produce a bias in his mind, the existence of 
that circumstance will justify the interference 
of the Court, whether in fact the circumstance 
had any operation in the mind of the arbi- 
trator or not, It is important that parties 
get adjudication of their dispute in an impar- 
tial ‘tribunal and no circumstances must exist 
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ARBITRATOR—{Contd.) 


which would tend to produce a bias in the 
mind of the arbitrator. 

There can be no question of estoppel 
waiver or accquiesence in the relationship of 
an arbitrator to one of the parties to arbi. 
tration in a case where the party seeking to 
disqualify the arbitrator has neither agreed 
to the nomination of the said arbitrator, nor 
submitted to his arbitration, nor appeared 
before him and taken any part in the arbitra- 
tion proceedings before him without protest. 
Something more active than mere absention 
from attending before an arbitrator and 
taking part in proceedings before him is re. 

uired to preclude a party from challenging 

e appointment of an arbitrator on the 
ground that he was related to the other party. 
HINDUSTAN VEHICLES y. GIRILAL & CO, 

70 Bom. L.R. (O.C.J.) 605. 


AWARD. See ARBITRATOR. 
70 Bom. L.R. (O.C.J.) 605, 


BAIL, See CRIMINAL PROCEDURE Cope, 1898, 
S. 498. 10 Bom, L.R. 247. 


BALLOT PAPERS, inspection of. See 
REPRESENTATION OF THE PEOPLE Acrt, 1951, 
S. 83. 70 Bom. (O.C.J.) 466. 


BANKING COMPANIES ACT (X of 1949), 
S. 44A(6)—Civil Procedure Code (Act V of 
1908), O. XXI, r. 16—Banking company 
under scheme of amalgamation acquiring 
business of amalgamated banking company— 
Applicability of O. XXI, r. 16 to such ac- 
quiring company. 

Under s. 44A(6) of the Banking Com. 
panies Act, 1949, once the Reserve Bank 
sanctions a scheme of amalgamation, the 
transfer takes place by operation. of Jaw and 
no vesting order is made or is required to be 
made by the Reserve Bank. Therefore, in 
the case of a transfer or vesting in the bank- 
ing company which under the scheme of 
amalgamation is to acquire the business of the 
amalgamated banking company, the provi- 
sions of O. XXI, r. 16 are applicable. 
PRESIDENCY IND. BANK v. HINDUSTAN ETC. 
Li. 70 Bom, L.R. (O.CJ.) 373. 


BERAR AGRICULTURAL PRODUCE 
MARKET RULES, 1962, RULE 33— 
C. P. and Berar Agricultural Produce Market 
Act (XXIX of 1935)—Person carrying on 
trading activity in respect of agricultural 
produce in market area through broker or 
adatya—Whether such person required to 
take out trader's licence. t 

Rule 33(7) of the Berar Agricultural Pro- 
duce Market Rules, 1962, framed under the 
C. P. and Berar Agricultural Produce 
Market Act, 1935, regulates the trading 
activity of a person with respect to agricul- 
tural produce within the market. Therefore, 
whether or not the trading activity in respect 
of agricultural produce is carried on by a 
person by making purchases and sales in the 
market area through the agency of a broker 
or adatya, that cannot relieve such a person 
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BERAR AGRICULTURAL PRODUCE 
MARKET RULES, RULE 33—({Contd.) 


as a trader from the obligation to take a 
licence and toebe registered as a trader with 
the Market Committee. 
WAMANRAO yv. AMRUTLAL. 

70 Bom. L.R. 274. 


BERAR REGULATION OF AGRICUL- 
TURAL LEASES ACT. (XXIV of 1951), 
S. 2(h). See BERAR REGULATION OF AGRI- 
CULTURAL Leases Act, 1951, S. 3. 

70 Bom. L.R, 435. 


————S. 2(k). See BERAR REGULATION OP 
AGRICULTURAL LEASES ACT, 1951, S. 3. 
70 Bom. L.R, 435. 


———-S. 3—Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region and Kutch 
Area) Act (XCIX of 1958), Sec. 2(32)— 
Madhya Pradesh Land Revenue Code, 1954 
(11 of 1955), Secs, 2(2), 166—Centrat Pro- 
vinces and Berar General Clauses Act (1 of 
1914), Sec.7—Person to whom land leased for 
merely cutting grass or grazing cattle whether 
a tenant under s. 2(32) of Act XCIX of 
1958. i 
A person to whom land is leased for merely 
cutting grass or grazing cattle thereon can- 
not be said to be a lessee who is entitled to 
hold land within the meaning of s. 3(2) of 
the Berar Regulation of Agricultural Leases 
Act, 1951; he would, therefore, not be a 
po lessee under s. 3(3) of the Act, and 
ence cannot be a tenant under s. 2(32) of 
the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region & Kutch Area) Act, 1958. 

HUSSAIN v. MAHARASHTRA REV. TRIB. 
70 Bom. L.R, 435. 


———S, 9—Whether notice under s. 9(1) 
where protected lessee has not challenged it 
terminates his ten —Suit filed by land- 
holder who has issued such notice for eject- 
ment of lessee whether barred under s. 16-B 
—Bombay Tenancy and Agricultural Lands 
(Vidarbha Region & Kutch Area) Act (XCIX 
of 1958), Sec, 132(2). 

Where a landholder has given a valid notice 
under s. 9(1) of the Berar Regulation of 
Agricultural Leases Act, 1951, and no steps 
have been taken by a protected lessee in chal- 
lenging that notice or asking any other relief 
under the provisions of sub-ss. (3), (4) and 
(5) of s. 9 of the Act, such a notice effec- 
nvely terminates the tenancy of the protected 
essee, 

A landholder who has issued a valid notice 
terminating the lease of a protected lessee 
under s. 9(7) of the Berar Regulation of 
Agricultural Leases Act, 1951, is neither re- 

i nor entitled to make an application 
or ejectment of a protected lessee under s. 
19(7) of the Act. Therefore, a suit filed by 
such a landholder for ejectment of a lessee 
who has taken no steps under other provi- 
sions of s. 9 of the Act, is not barred under 
s. 16-B of the Act. 


< RAMCHANDRA y. MAH’TRA Rev. TRIB, 


70 Bom. L.R. 623. 
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BERAR REGULATION OF AGRICUL- 
TURAL LEASES ACT, S, 16B. See BERAR 
REGULATION OF AGRICULTURAL LEASES ACT, 
1951, S. 9. 70 Rom. L.R, 623. 


————§. 19. See BERAR REGULATION OF 
AGRICULTURAL LEASES Acr, 1951, S. 9. 
: 70 Bom, L.R, 623. 


BLOOD TESTS—Whether Court can direct 
or compel party before it to submit to blood 
grouping test—Scope and value of blood 
grouping tests. 

There is no law in India empowering the 
Courts to direct parties to submit to a blood 
grouping test or to compel an unwilling party 
to allow a sample of his blood to be taken 
for analysis or blood grouping test. 

Blood grouping tests have their limitations. 
They may exclude a certain individual as the 
possible father of a child, but they cannot 

ibly establish paternity. They can only 
indicate its possibilities. 

Quaere : Whether refusal to submit to 
such a blood test by a person will in law 
warrant an adverse inference against him 
under s, 114 of the Indian Evidence Act, 
1872. 

RAMCHANDRA v. SHANKAR. 
70 Bom. L.R. 222. 


BOMBAY AGRICULTURAL DEBTORS 
RELIEF ACT (Bom. XXVIII of 1947), 
S. 38(3). See BOMBAY AGRICULTURAL DEBTORS 
RELEF Act, 1947, S. 43. 

70 Bom. L.R, 438. 


————S, 43—Civil Procedure Code (Act V 
of 1908), Secs. 2(14), 36, 47, 2(2), 2(3), 
2(10); O. XXI—Order dismissing application 
for executing award passed ander Act— 
Whether such order appealable. 

An order dismissing an application for exe- 
cuting an award passed under the Bombay 
Agricultural Debtors Relief Act, 1947, is 
appealable. 

YADNESHWAR MADHAV v. MANGO. 
70 Bom. L.R, 438. 


————S. 46. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947, S. 43. 
70 Bom. L.R, 438. 


BOMBAY CIVIL COURTS ACT (Bom. 
XIV of 1869), S. 37—Civil Procedure Code 

- (Act V of 1908), Sec. 24; O. XLVI—‘Tem- 
porary absence’, words in s. 37 of Bom. Act 
XIV of 1869 whether mean such as would 
create vacancy—Meaning of words “vacancy” 
and “vacated”—-Whether order for transfer 
under s. 24 of Civil Procedure Code necessary 
in cases governed by s. 37 of Bom. Act XIV 
of 1869—Practice—Reference under O. XLVI 
when to be made. 

In s. 37 of the Bombay Civil Courts Act, 
1869, the words “temporary absence” mean 
absence from Court and need not be such 
as to create a vacancy as such in the office as 
by death or suspension of the Civil Judge. 

The words “vacancy” in the marginal note 
to s. 37 and “vacated” in the latter part of 
the section are not terms of art. They must 
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BOMBAY CIVIL COURTS ACT, S. 37 
—(Contd.) 


have their ordinary meaning that the officer 
is not on duty. 

In cases governed by s. 37 of the Bombay 
Civil Courts Act an order for transfer from 
one Civil Judge to another under s. 24 of the 
Civil Procedure Code, 1908, is not required 
to be made. 

A reference under the provisions of O. 
XLVI of the Civil Procedure Code, 1908, is 
not to be made because a Judge thinks that a 
certain direction by the District Judge or by 
the High Court is wrong. A reference is to 
be made only when an important issue of 
law arises in the suit. If any consequences of 
want of jurisdiction flow from an illegal 
direction by the District Judge or the High 
Court, a party may raise the point at the 
appellate stage or in any other proper pro- 
ceeding before the Courts, 

It is wrong for any Judge to take up a 
contentious attitude and adopt the role of a 
litigant. 

L.S. SHERLEKAR v. D.L. AGARWAL. 
70 Bom. L.R. (O.C.J.) 100. 


BOMBAY CIVIL SERVICE RULES. 
RULES 151, 152—Fundamental Rules. 
Rules 53, 54—Whether rr. 151 and 152 apply 
to case of interim suspension—Master and 
seryant—Law as to suspension—-A pplicability 
of such law where Government is employer. 

Rules 151 and 152 of the Bombay Civi 
Service Rules comprise in their scope both 
kinds of suspension, whether it is a penalty 
or as an interim measure pending depart- 
mental enquiry into the conduct of the Gov- 
ernment servant concerned or criminal pro- 
ceedings against him. 

An employer can suspend an employee 
pending an inquiry into his misconduct and 
the only question that can arise in such sus- 
pension will relate to payment during such 
suspension. Jf there is no express term 
relating to payment during such sus- 
pension or if there is no statutory provi- 
sion in any enactment or rule the employee 
is entitled to his full remuneration for the 
period of his interim suspension. On the 
other hand, if there is a term in this respect 
in the contract of employment or if there is 
a provision in the statute or the rules framed 
thereunder providing for the scale of pay- 
ment during suspension, the payment will be 
made in accordance therewith. This principle 
applies with equal force in a case where the 
Government is an employer and a public 
servant is an employee with this qualification 
that in view of the peculiar structural hierar- 
chy of Government administration, the 
employer in the case of employment by 
Government must be held to be the authority 
which has the power to appoint the public 
servant concerned. It follows, therefore, 
that, the authority entitled to appoint the 
public servant is entitled to suspend him 
pending a departmental enquiry into his con- 
duct or pending a criminal proceeding, which 
may eventually result in a departmental en- 
quiry against him. But what amount should be 
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RULE 151, 152—{Contd,) 


paid to the public servant during such sus- 
pension will depend upon the provisions of 
the statute or statutory rule in that connection. 
If there is such a provision the payment during 
suspension will be in accordance therewith. 
But if there is no such provision, the public 
servant will be entitled to his full emoluments 
during the period of suspension. On general 
principles therefore the Government, like 
any other employer, would have a right to 
suspend a public servant in one of two ways. 
It may suspend any public servant pending 
departmental enquiry or pending criminal 
proceedings; this may be called interim sus- 
pension. The Government may also proceed 
to hold a departmental enquiry and after his 
being found guilty order suspension as a 
ponsbinent if the rules so permit. This will 
e suspension as a penalty. The question as 
to what amount should be paid to the public 
servant during the period of interim suspen- 
sion or suspension as a punishment will 
depend upon the provisions of the statute or 
statutory rules made in that connection. 
BALVANTRAY RATILAL v. STATE. 
70 Bom. L.R, (S.C.) 726. 


BOMBAY COURT-FEES ACT (Bom. 
XXXVI of 1959), S. 5. See BOMBAY COURT- 
Fees Acr, 1959, S. 7(/). 

70 Bom. L.R. 203. 


~S. 6 (iv) (j)—Transfer of Property 
Act (IV of 1882), Sec. 53—Suit by creditors 
under s. 53 of Transfer of Property Act for 
declaration that deed of assignment of pro- 
perty passed by defendant void as against 
them—Whether suit falls within terms of 
s. O(iv) (i) of Court-fees Act. 


The Court-fee payable in respect of a re-. 


presentative suit filed under s. 53 of the 
Transfer of epee Act, 1882, by creditors 
of the defendant for a declaration that a 
Deed of Assignment of property passed b 
the defendant is void as against them, will 
be the fixed Court-fee payable under s. 6(iv) 
G) of the Bombay Court-fees Act, 1959. 

The subject matter of the suit is not the 
property comprised in the Deed of Assign- 
ment which was sought to be set aside, but 
is the relief by way of declaration itself, 
namely, the declaration that the Deed of 
Assignment was void as against the plaintiffs 
and the same is not susceptible of monetary 
evaluation, 
JAFFERALI v. S. R. Dossa & Co. 

70 Bom. L.R. (0.C.J.) 359. 


~S. 7(1)—Land Acquisition Act 
(I of 1894), Secs. 23, 24, 9, 26, 25(1)— 
“Amount claimed by the appellant” in 
s.7(1) of Bombay Court-fees Act whether in 
cludes solatium payable under s. 23(2) of 
Land Acquisition Act—‘Amount awarded” in 
s. 71) whether has reference to amount 
awarded as market value under s. 23(1)— 
Whether art. 3 of Schedule I of Bom ay 
Court-fees Act applies to appeal under Land 
Acquisition Act. 
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BOMBAY GOURT-FEES ACT, 8. 7 
—(Contd.) 


An appellant in a land acquisition reference 
in valuing his claim in appeal under the 
Bombay Court-fees Act, 1959, is not required 
to include in the amount claimed by him the 
amount of 15 per cent. solatium which he ts 
entitled to get under s. 23(2) of the Land 
Acquisition Act, 1894. 

e words “amount awarded” in s. 7(1) 
of the Bombay Court-fees Act, 1959, means 
the amount awarded as the market value 
under s. 23(/) of the Land Acquisition Act, 
1894, 

Schedule I, art. 3 of the Bombay Court- 
fees Act, 1959, does not apply to an appeal 
under the Land Acquisition Act, 1894, 
ABDUL y. COLLECTOR, AHMEDNAGAR. 

70 Bom. L.R, 203. 


——S. 7(1)—-Requisitioning and Ac» 
quisition of Immovable Property Act (XXX 
of 1952), Secs. 8, 9—Court-fees Act (Bom. 
VU of 1870), Sec. 8; Sch. I Cl. U—Court- 
fee on memorandum of appeal against award 
under s. 8 of Act XXX oP 1952. what is. 

The Court-fee payable on memorandum of 
an appeal preferred against an award made 
under s. 8 of the Requisitioning and Acqui- 
sition of Immovable Property Act, 1952, is 
as prescribed by article 3 of Schedule I read 
with s. 7(1) of the Bombay Court-fees Act, 
1959, ‘ 

Article 3 of Schedule I of the Bombay 
Court-fees Act, 1959, covers all awards ex- 
cept those under the Arbitration Act, 1940. 
The words “including memorandum of a 
peal” in this article cannot be confined only 
to memorandum of appeals arising out of a 
plaint or an application or a petition to set 
aside or modify an award. 

C. B. G. TRUST y. UNION oF INDIA. 
70 Bom. L.R. 407. 


————_SCH. I, arts. 1 & 3. See BOMBAY 
COURT-FEES ACT, 1959, S. 7(1). 
70 Bom, L.R. 203. 


———SCH. I, ART. 3. See BOMBAY COURT- 
FEES Acr, 1959, S. 7(2). 
70 Bom. L.R. 407. 


————SCH. 2, ART. 1—Civil Procedure 
Code (Act V of 1908), O. XVIIL, r. U—Civil 
Manual, Chapter IX, para. 211(2)—Whether 
objection to question put to witness should 
be put in writing by party objecting—Court 
requiring such writing to be made—Whether 
such writing an application under art. I Sche- 
dule 2, Bombay Court-fees Act—Practice. 
Order XVII, r. 11 of the Civil Procedure 
Code, 1908, and para. 211(2) of Chapter IX 
of the Civil Manual issued by the High 
Court do not require that an.objection to a 
particular question should be taken by the 
party or his pleader in writing or by an 
application. Rule 11 of O. XVIII of the 
Code however does not forbid taking any 
application in writing or any writing for the 
matter of that, when an objection is taken. 
Such a writing which the Court requires from 
the party or the counsel cannot be taken as 
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BOMBAY COURT-FEES ACT, SCH, H 
ART. I—(Contd.) 


an application as provided in art. 1, Schedule 
2 of the Bombay Court-fees Art, 1959, and 
such writing which the party or the counsel 
will be giving as directed by the Court will 
not require any Court-fee stamp. 

Tt is a right of a party or a counsel to 
object to questions which, according to him, 
are not relevant or admissible or frivolous or 
vexatious and if such objections are raised 
to the questions, it is the duty of the Judge 
to decide whether such questions should be 
allowed or disallowed dnd he is enjoined by 
the Civil Procedure Code as well as the Rules 
framed by the High Court to record such 
questions, objections, answers and the deci- 
sion with reasons in the deposition itself. 
MANORAMABAI y. SATYABHAMABAI. 

70 Bom. L.R. 686. 


——_——-SCH. I, ART, 13. 
Court-FEES Acr, 1959, S. 7(1) 
70 Bom. L.R. 407. 


BOMBAY INDUSTRIAL RELATIONS ACT 
(Bom. XI of 1947), 8. 2(13). 

Section 2(13), (the definition section) of 
the Bombay Industrial Relations Act, 1946, is 
to be so construed as to be reconciled with 
the scheme and ‘provisions of the Act and 
not as to abridge the benefits of the Act in 
the case of persons who otherwise are emplo- 
yees but who cannot satisfy the test of being 
an cuplpyee within the meaning of the arti- 
ficial definition in s. 2(13) (6) of the Act. 
CHHOTABHAI v. INDUSTRIAL COURT, NAGPUR. 

70 Bom. L.R, 208. 


` See BOMBAY 


S. 42(4). See BOMBAY INDUSTRIAL 
RELATIONS Act, 1947, S. 78(1)D. 
70 Bom, L.R. 298. 


S. 78(1Xa). See BOMBAY INDUS- 
TRILA RELATIONS Act, 1947, S. 78(1)D. 
70 Bom. L.R. 298. 


————8. 78()D— Application made by 
employee under s. 78(1)D without complying 
with procedure under s. 42(4) and its 
proviso-~Whether Labour Court competent 
to entertain application—Construction of 
s. 2(13). ; 
ere an employee claims reinstatement 
and payment of back wages and the Labour 
Court finds that the order of dismissal, dis- 
charge, removal or retrenchment from service 
made by the employer is vitiated on account 
of any of the three clauses (i), (ii) and (iif 
of s. 78(7) D of the Bombay Industrial Re- 


lations Act, 1946, the Labour Court does not’ 


act without jurisdiction in entertaining an 
applicaion made under s. 78(1)D by the 
capes concerned for the aforesaid reliefs 
without first complying with the provisions 
of s. 42(4) of the Act. 

The scheme of Chapter XH of the Act, 
and especially s. 78, suggests that by addition 
of para, D of s. 78(7) an additional power 
is created in the Labour Court and specific 
remedy is provided to the employee which 
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BOMBAY INDUSTRIAL RELATIONS ACT, 
8. 78—(Contd.) 


is not conditioned by the provisions of s, 
42(4) of the Act. Therefore, in working out 
of the rights under para. D of s. 78(/), it is 
not necessary for an employee first to ap- 
proach an employer or to follow the proce- 
dure under s. 42(¢) and its proviso. 
CHHOTABHAI y. INDUSTRIAL COURT NAGPUR, 
70 Bom, L.R. 298. 


BOMBAY LAND REQUISITION ACT 
(Bom. XXXII of 1948), S$. 5(1)—Land 
Acquisition Act (I of 1894)—Scope of power 
under s. 5(1)—Words “any land for any 
public purpose” whether include any public 
purpose which is not temporary—lInitiation 
of proceedings under Land Acquisition Act 
after requisitioning lands under Bombay 
Land Requisition Act whether abuse of 
power under latter Act. 

Under s. 5(1) of the Bombay Land Requi- 
sition Act, 1948, the only limitation to the 
power which it confers is the temporary life 
of the Act. The words “any land for any 
public purpose” in the section are wide 
enough to include any public purpose whether 
temporary or otherwise. Therefore, the 
power to requisition under the Act can be 
exercised where the public purpose is not 
temporary, e.g. rehabilitation of flood suf- 
ferers and settling for that purpose a new 
village site. 

The exercise of power under the Bombay 
Land Requisition Act does not exhaust or 
make incompatible the exercise of power un- 
der the Land Acquisition Act, 1894. There- 
fore, the initiation of proceedings under the 
Land Acquisition Act after requisitioning the 
lands under s.5(7) of the Bombay Land Re- 
quisition Act does not mean abuse of the 
power under the provisions of the latter Act. 
COLLECTOR, AKOLA yv. RAMCHANDRA, 

70 Bom. L.R. (8.C.) 128. 


—————§. 9, See BOMBAY LAND REQUISITION 
ACT, 1948, S. 5(Z). 
70 Bom. L.R. (S.C.) 128. 


———S, 6—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. 
LVI of 1947), Sec. 15(1)—Assignment of 
tenancy rights made permissible under 
proviso to s. 15(1) of Rent Act—Whether 
such assignment can be deemed to create 
vacancy of premises under Explanation to 
s. 6 of Requisition Act—Whether the two 
Acts in pari materia— Requisition Act whe- 
ther deals with trade or business. 

Under s. 6 of the Bombay Land Requisi- 
tion Act, 1948, notwithstanding the fact that 
an assignment of tenancy rights.is made per- 
missible by virtue of the notification issued 
under the proviso to s. 15(/) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, such an assignment can be 
deemed to create a vacancy of the premises, 
so as to give jurisdiction to the State Govern- 
ment to requisition the same. 

The Bombay Rents, Hotel and Lodging 


870 


BOMBAY LAND REQUISITION ACT, S. 6 
—(Contd.) 


House Rates Control Act, 1947, and the 
Bombay Land Requisition Act, 1948, are not 
in pari materia. 

The Bombay Land Requisition Act, 1948, 
deals only with property and not with trade 
or business, 

SHAH & Co. v. THe STATE. 
70 Bom. L.R, (S.C.) 119. 


BOMBAY LAND REVENUE CODE (Bom. 
V of 1879), 8. 165—Bombay Prevention of 
Fragmentation and Consolidation of Hold- 
ings Act (Bom. LXII of 1947), Secs. 31, 
31AA—Transfer of Property Act (IV of 
1882), Secs 6(h), 7—Minor’s bid accepted at 
auction sale held under s. 165 of Code— 
Whether sale in contravention of s. 31, Bom. 
Act LXII of 1947—-Acceptance of minor’s bid 
whether vitiates sale. 

In execution of an award passed against the 
petitioner his land was put up for sale under 
s. 165 of the Bombay Land Revenue Code, 
1879, The respondent who was then a minot 

ve the highest bid at the auction and his 

id was accepted by the Officer conducting 
the sale. In an application by the petitioner 
under s. 178 of the Code for setting aside the 
sale, he contended inter alia that the salé was 
held in contravention of s. 31 of the Bombay 
Prevention of Fragmentation and Consolida- 
tion of Holdings Act, 1947, and that the ac- 
ceptance of the respondent minor’s bid was 
an illegality which vitiated the sale: 

Held, that as a transfer of the land was 
not completed in this case, the auction sale 
had not contravened s. 31{1) of the Act, and 
_ that, since a minor is incapable of entering 
into a valid agreement, the acceptance of a 
minor’s bid at an auction sale is an illegality 
which vitiates the sale. 

SHIVA MARTAND v. ARUN. 


70 Bom. L.R. 442. 


NS. 173-176, See BoMBAY LAND RE- 
VENUE Cope, S. 165. ” 
70 Bom. L.R. 442. 


S. 178. See BOMBAY LAND REVENUE 
Cove, 1879, S. 165. 
70 Bom. L.R. 442. 


————S§, 179. See BoMBAY LAND REVENUE 
Cone, 1879, S. 165. = 
70 Bom. L.R. 442. 


————S, 181, See BOMBAY LAND REVENUE 
Cone, 1879, S. 165. 
70 Bom. L.R. 442. 


BOMBAY PREVENTION OF FRAGMEN.- |. 


TATION AND CONSOLDATION OF 
HOLDINGS ACT (Bom. LXII of 1947), 
S. 31 See Bompay LAND REVENUE CODE, 


1879, S. 165. 
70 Bom. L.R. 442. 
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BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), 8. 2(13)—Property entrusted 
for providing shelter to “Sadhus, saints and 
religious mendicants—Whether purpose of 
entrustment dovered by s. 2(13). 

Where property is entrusted for providing 
shelter to “sadhus, saints and religious 
mandicants,” the purpose of such entrustment 
is religious and charitable within the meanifig 
of o 2(13) of the Bombay Public Trusts Act, 
TALODA MUNICIPALITY v. CHARITY COMMIS- 
SIONER. 70 Bom, L.R. (S.C.) 332. 


———_S. 28—Bombay Tenancy and Agri- 
cultural Lands Act (Bom. LXVII of 1948), 
Sec. 88B—Madhya Pradesh Public Trusts 
Act, 1951—Whether all trusts registered 
under Madhya Pradesh deemed under s. 28 
to be registered under Bombay Act. 
Section 28 of the Bombay Public Trusts 
Act, 1950, read with Schedule AA to the Aci 
does not mean that all trusts registered under 
the Madhya Pradesh Public Trusts Act, 1951, 
are deemed to be registered under the Bom- 
bay Act irrespective of whether thcy are still 
situate in Madhya Pradesh and are liable to 
be administered under the Madhya Pradesh 
Act. Trusts registered under the Madhya 
Pradesh Act which as a result of the re-orga- 
nisation of the former Bombay State have 
come within the new State of Maharashtra 
and to which the Bombay Act did not apply, 
are, by virtue of s. 28, deemed to be register- 
ed under the Bombay Act. Trusts which are 
still outside the Maharashtra State and within 
the Madhya Pradesh State do not fall within 
the ambit of s. 28 and cannot be deemed to 
be registered under the Bombay Act. 
MAHANT RAMSWARUP v. MOTIRAM. 
70 Bom. LR. (S.C.) 324. 


——S. 72—Charity Commissioner 
declaring property as public trust property— 
District Court on appeal arriving at adverse 
decision—Whether Charity Commissioner 
entitled to appeal to High Court against such 
decision—Property cntrusted for providing 
shelter to “sadhus, saints and religious men- 
dicants’—Whether purpose of entrustment 
covered by s. 2(13). 

Where the Charity Commissioner has de- 
clared that certain property is of a public 
trust and the Court under s, 72 of the Bom- 
bay Public Trusts Act, 1950, has arrived at 
an adverse decision, the Charity Commis- 
sioner is entitled to appeal to the High Court 
against this decision and his right to appeal 
cannot be denied to him on the ground that 
he is pleading for acceptance of the view 
which he had declared as a quasi-judicial 
authority at an earlier stage of the pro- 
ceeding. 

Where property is entrusted for providing 
shelter to “sadhus, saints and religious men- 
dicants”, the purpose of such entrustment is 
religious and charitable within the meaning 
of s. 2(/3) of the Bombay Public Trusts 
Act, 1950, 

TALODA MUNICIPALITY v. CHARITY COMMR. 
70 Bom, L.R. (S.C.) 332. 


1968. ] 
BOMBAY HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 


(Bom. LVH of 1947). 

In a suit for eviction of a tenant under the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the cause of action 
is the termination of the tenancy and not the 

und of ejectment stated in the plaint. 

USSEINBHAI v. NAVAYUG CHITRAPAT. 

0 Bom, L.R. 390. 


——-S. 5—-Whether expression “who 
has derived title before the commencement 
of...Ordinance 1959” in s. 5(11)(b) quali- 
fies expression “his predecessor.” 

The expression “who has derived title be- 
fore the commencement of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol (Amendment) Ordinance 1959,” occur- 
ring in s. 5(77)(b) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, qualifies the expression “any person” 
and not “his predecessor.” 

BIJIBAI SALDHANA v. RAMA MANOHAR. 
70 Bom. L.R. 428. 


————-S. 11. See Bomspay RENTS, HOTEL 
AND LopeiInc House Rates CONTROL ACT, 


1947, S. 12. 
70 Bom, LR. (S.C.) 714. 


————S. 12—Tenant raising dispute about 
standard rent when can claim protection of 
s. x 
To be within the protection of s. 12(1) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, where a tenani 
raises a dispute about the standard rent pay- 
able, he must make an application to the 
Court under s. 11(3) of the Act and there- 
after pay or tender the amount of rent and 
permitted increases, if any, specified in the 
order made by the Court. If he does not 
approach the Court under s. 11(3), it is not 
open to him thereafter to claim the protec- 
tion of s. 12(7). Therefore, where a suit 
was filed on the ground that the tenant was 
in arrears for a period of more than six 
months and although a dispute was raised by 
the tenant as to the standard rent or permis- 
sible increases recoverable under the Act, the 
tenant made no application in terms of s. 
11(3), he cannot claim the protection of 
s. 12(1) by merely offering to pay or even 
paying all arrears due from him when the 
Court is about to pass a decree against him. 
DHANSUKHLAL v. DALICHAND, 
70 Bom. L.R. (8.C.) 714. 


——S, 181 (hh) — “Premises”, meaning 
of word in s. 13(1) (hh) —Whether landlord 
can construct one new building in place of 
two existing adjacent buildings and provide 
accommodation to tenants in existing build- 
ings but not in identical premises from which 
tenants evicted. 

The word “premises” in cl. (hh) of s. 13(J) 
of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, not only 
means one tenement or only a part of a 
building or even one building but means 
something more. The sense in which this 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RA CONTROL ACT, $. 13 
—(Contd.) 


word is used in this clause is capable of 
covering the area of more than one building. 
In fact the word “premises” in this clause 
means part of a building or a building or 
more than one building, by the demolition 
of which the landlord contemplates erecting 
a new one building. Therefore, under the 
Act, a landlord can construct one new build- 
ing in place of his two or more existing ad- 
jacent buildings and provide in the new 
uilding accommodation to all the tenants in 
the existing buildings notwithstanding the 
fact that the new building does not provide 
accommodation to such tenants in the iden- 
tical premises from which they are evicted, 
BADRINARAYAN v. NICHALDAS. 
70 Bom. L.R, 481. 


——S. 15—Transfer of Property Act 
(IV of 1882), Sec. 108(j)—Word “tenant” 
in s. 15 whether means a lawful sub-tenant. 
The word tenant is s. 15 of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, means a contractual tenant as 
well as a contractual sub-tenant whose sub- 
lease .is valid under the Act. Therefore s. 
15(2) of the Act protects a transferee, whe- 
ther by way of sub-lease, assignment or 
otherwise, of a contractual tenant as well ag 
of a lawful contractual sub-tenant. 
JoSEPHY SANTA y. AMBICO INDUSTRIBS. 
70 Bom. L.R. 224. 


———S. 15(1). See BOMBAY LAND REQuI- 
SITION ACT, 1948, S. 6. 
70 Bom. L.R. (S.C.) 119. 


———S. 16—“Vacate’, meaning of ex» 
pression in s. 16(4)—Offer by tenant to 
deliver possession whether substantial com- 
pliance with s. 16(4). 

The word “vacate” in s. 16(4) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, implies a unilateral 
act, and for that purpose all that is necessary 
is that the tenant should give up possession 
without the aid of the landlord. Therefore 
the offer of delivering possession by the 
tenant without more is not itself a substan- 
tial compliance with the provisions of s. 
16(4) of the Act. 

STATE v. SHARADKUMAR VIRCHAND. 
70 Bom. L.R. 710. 


—-S. 28. 

A dispute between a landlord, who is a 
member of a co-operative society and his 
tenant as to recovery of rent or | oer ric ig 
within the scope of s. 91(7) of the Maha- 
rashtra Co-operative Societies Act, 1960, and 
can be referred to arbitration notwithstand- 
ing s. 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 

The non-obstante clause in s. 91 of the 
Maharashtra Co-operative Societies Act, 1960, 
has over-riding effect over s. 28 of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947. 

S. BHATTACHARJEE v. GOSAVI. 
70 Bom. L.R. 607. 
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BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom. LXXIX of- 1948), 
S. 2(30). See BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT, 1948, S. 5. 

70 Bom. L.R. (O.C.J.) 817. 


~S, 5—Notification issued under Act 
—Payment of Wages Act (IV of 1936), 
Sec. 2{vi)—Bombay General Clauses Act 
(Bom. I of 1904), Sec. 20—Constitution of 
India. Art. 14—Walidity of Notification— 
“Wages,” meaning of word in Notification— 
Whether Bom. Act LXXIX of 1948 and Noti- 
fication violative of art. 14. 

The Notification dated January 9, 1963, 
issued by the Government of Bombay under 
s. 5(1) of the Bombay Shops and Establish- 
ments Act, 1948, is validly issued under the 
Act. 

The Notification does not contravene any 
basic or fundamental principle adumbrated 


in the Bombay Shops and Establishments 
Act, 1948, nor is it contrary to the main i 


spirit or purpose of the Act. 

The word “wages” used in the Notification 
is not used in the strict sense in which it 
is used in s. 2(30) of the Bombay Shops and 
Establishments Act, 1948, read with s, 2(vi) 
of the Payment of Wages Act, 1936, but is 
used in a generic sense to imply remune- 
ration. 

The Bombay Shops and Establishments 
Act, 1948, and the Notification issued there- 
under are not hit by art. 14 of the Consti- 
tution of India. 

A. R. GUJAR v. THE STATE. 
70 Bom. L.R. (0.C.3J.) 817. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (Bom. LXVH of 
1948), S. 14. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 25. 

70 Bom, L.R. (S.C.) 314. 


aS, 25—-Tenant in default of rent 
for three years—A pplication by landlord for 
ejectment under s. 25(2)—Tenant paying up 
arrears and landlord accepting these before 
filing of application—Whether landlord entitl- 
ed to evict tenant, 

An application under s. 25(2) of the Bom- 
bay parka: and Agricultural Lands Act, 
1948, made by a landlord for eviction of his 
tenant who has failed to pay rent for three 
years within the period specified in s. 14 of 
the Act cannot lie if the tenant has paid up 
all the arrears due and the landlord has 
accepted these before the filing of the 
application. 

VITHAL VASUDEO y. MARUTI. 
70 Bom. L.R. (S.C.) 314. 


S, 29, See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 37. 
70 Bom. L.R. 578. 


———S, 32I Xa) proviso— “Such per- 
son”, expression in proviso whether denotes 
disabled person or person not disabled— 
Whether proviso applies if in family parti- 
tion only agricultural lands are divided by 
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BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, S. 32F(1)(a}—(Contd.) 


metes and bounds and rest of property no- 
tionally partftioned. i 

The expression “such person” in the pro- 
viso to s. 32F (1) (a) of the Bombay Tenancy 
and Agricultural Lands Act, 1948, denotes a 
disabled person and not a person who’ is 
not disabled. 

The proviso to s. 32F(/) (a) of the Act is 
not satisfied unless the share of the disabled 
person is separated by metes and bounds in 
all the joint family property and.unless the 
agricultural land allotted to him corresponds 
to his share in the entire property and is not 
in excess thereof. 

ANANT DATTATRAYA v. CHINTAMAN. 
70 Bom. L.R. 689. 


————S. 34. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 37. 
70 Bom. LR. 578. 


———S8, 37—Landlord obtaining pos- 
session of lands from tenant for personal 
cultivation—Landlord leasing out lands to 
other tenants after cultivating them for few 
years but within period of twelve years— 
Heirs of original tenant applying for posses- 
sion of lands within twelve years—Maintain 
ability of application—Compensation for 
breach by landlord from which date payable. 

Petitioner No. 1 who was the owner of cer- 
tain lands obtained their possession from his 
tenant on February 15, 1955 in execution of 
an order passed under s. 34 read with s. 29 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948. For sometime petitioner 
No. 1 cultivated the lands personally but 
during the year 1962-1963 he leased out the 
lands to petitioners Nos. 2 to 4 and subse- 
quently sold these lands to them. On Sep- 
tember 27, 1963, the respondents who were 
the heirs of the original tenant who had died 
on October 30, 1960, made an application 
for possession of the lands under s. 37 read 
with s. 39 of the Act and for compensation 
for the loss suffered by them on account of 
eviction as from February 15, 1955, The 
petitioners contended that s. 40 of the Act 
was not applicable to a statutory tenant and 
in the alternative that s. 40 could not be avail- 
ed of by the respondents as the original 
tenant’s tenancy had terminated long before 
his death and he held no rights in the lands 
in dispute on the date of his death:— 

Held, that s. 40 of the Act was applicable 
to statutory tenants and that rigrts of ten- 
ancy possessed by the original tenant who was 
a statutory tenant were heritable by the res- 
pondents, 

that though the original tenant was not in 
possession of the lands after February 15, 
1955, his tenancy rights were kept dormant 
and suspended by virtue of ss. 34, 39 and 37 
of the Act, 

that as the twelve years’ period had not 
expired at the time of his death on October 
30, 1960, he was holding the tenancy of the 
lands till that date, and 

that, therefore, the respondents who were 
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BOMBAY TENANCY AND. AGRICUL- 
TURAL LANDS ACT, S. 37—(Contd.) 


his heirs inherited such rights and they were 
entitled to claim back possession 8f the lands. 
Held, further, that in determining the 
quantum of “loss suffered by the tenant on 
account of eviction” within the meaning of 
sub-s. (3) of s. 37 such loss is not to be com- 
puted from the date when the landlord ob- 
tained actual possession in execution of the 
order passed in his favour under s. 34 read 
with s. 29 of the Act. Having regard to the 
scheme of ss. 34 and 37 of the Act, the 
tenant is really notionally evicted from the 
Jand on the day on which the landlord ceases 
to cultivate the land personally and the com- 
pensation or loss must also be computed from 
that date and not from any earlier ‘date. 
Landlord’s possession becomes unlawful and 
he becomes liable to the tenant for compen- 
sation only from such date. 
NEMCHAND CHUNILAL v. BHIMRAO. 
70 Bom. L.R. 571. 


——_——-§. 39. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 37. 
70 Bom, L.R. 571. 


——_——S§. 40. See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Acr, 1948, S. 37. 


70 Bom, LR. 571. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS (VIDARBHA REGION) 
ACT. (Bom. XCIX of 1958). See TRANS- 
FER OF PROPERTY Acr, 1882, S. 116. 

70 Bom. LR. 765. 


———8. 6. i 
An assignee of a term from the original | 
lessee cannot be considered to be a person in : 
‘lawful cultivation” after the expiry of the 
period of the lease within the meaning of 
that expression in s. 6 of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act, 1958. 
KISAN PUNAJI v. YASHODABAI. 
70 Bom. L.R, 765. 
l 


~S, 125—Civil Procedure Code (Act 
V of 1908), O. XXI, r. 58; O. IV, r. 1; 
O. V—“Suit” in s. 125 of Act whether in- 
cludes execution eR, filed under O. 
XXI of Code—Whether Civil Court in pro- 
ceeding under O. XXI, r. 58 has jurisdiction 
to refer issues referre. d to in s. 125(1) of Act 
and arising in such proceeding to competent 
authority for determination. 

The word “suit” in s. 125 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, does not include an exe- 
cution proceedin filed under O. XXI of the 
Civil Procedure Code, 1908. Therefore, where 
in any proceeding under O. XXI, r. 58 of the 
Code issues are involved which are required 
to be settled, decided or dealt with by any 
authority competent to settle, decide or deal 
with such issues under the Act, the civil Court 
has no jurisdiction to stay such proceeding 
and refer the issues to such competent autho- 
rity for determination. 

GAJADHAR RAMCHANDRA v. ABDUL. 
. 70 Bom, L.R. 59, | 
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BOMBAY TENANCY AND. AGRICUL- 
TURAL LANDS (VIDARBHA REGION 
AND KUTCH AREA) ACT, 1958. S. 2(32). 
See BERAR REGULATION OF AGRICULTURAL 
Leases Act, 1951, S. 3. 70 Bom. L.R. 435. 


BOMBAY TOWN PLANNING ACT 
(XXVH of 1955), 8. 9-13— Validity of. 
Sections 9, 10, 11, 12 and 13 of the Bom- 
bay Town Planning Act, 1954, are valid. 
K. L. Gupta v. MUNICIPAL Corp 
70 Bom. L.R. 6. C.) 337. 


BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. III of 1959), S. 124(5). See MAHA- 
RASHTRA VILLAGE PANCHAYAT TAXES AND 
Fres Ruies 1960, RR 3, 4, 5. 

; 70 Bom. L.R. (S.C.) 154. 






BOMBAY VILLAGE PANCHAYATS 
ELECTION RULES, 1959. RULE 8— 
Failure of woman, sea i to indicate in 
Form-A_ wh piinati eneral or 
Ge Wola = Relécrip nomi- 

peso hehe gronna whe jee 

bi Ree andidate ‘five 

le “10 Whkethor- ber, ae ran indlion 

-be for general seat Fork inion 





G defective. 
a faa gail a. fagicats 
vescribed under: rule ft the 
Rules, 


Failure 
in Form-A 
Bombay Village~ Panchayats "Bleeti 
1959, whether the nomination is for a general 
seat or a seat reserved for women, is not 
fatal to the acceptance of the 


o 
Paden tule 10(7), proviso, of Mi Ly) 


whether a woman candidate is nominated to 
fill the general seat or a seat reserved for a 
woman in that ward, the nomination fee is 
only one rupee, Where a woman candidate 
has not indicated whether she was contesting 
for a general seat or a seat reserved for wo- 
men and she is shown to have deposited 
Rs. 5 under rule 10, the nomination of such 
a woman cannot be taken to be for the gene- 
tal seat. The amount deposited cannot deter- 
mine whether or not, the candidature was for 
the general seat or the seat reserved for 
women. 

Form-A is patently defective inasmuch as 
it does not require any candidate to indicate 
whether his candidature is for the general 
seat or a seat reserved for woman or mem- 
ber of the Scheduled Caste or member of 
the Scheduled Tribe. 

Instructions in Rule 34 of the Rules if 
faithfully implemented would lead to anoma- 
Jous results and in some cases result in de- 
feating the intention of the Legislature where 
seats are reserved for members of the Sche- 
duled Castes or Scheduled Tribes or women. 
SHASHIKALABAI v. RETURNING OFFICER. 

70 Bom. L.R. 310. 


———-R. 10. See BOMBAY VILLAGE PAN- 
CHAYATS ELECTION RULES, 1959, R. 8. 
0 Bom. L.R. 310. 
——§— RULE 34. See BOMBAY VILLAGE 
PANCHAYATS ELECTION RULES, 1959, R. 8. 
70 Bom. L.R. 310. 
———~— FORM A. See Bompay VILLAGE 
PANCHAYATS ELECTION RULES, 1959, R. 8. 
70 Bom. L.R. 310. 
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CHAN TY COMMISSIONER, right of ap- 
peal. 

Where the Charity Commissioner has de- 
clared that certain property is of a public 
trust and the Court under s. 72 of the Bom- 
bay Public Trusts Act, 1950, has arrived at 
an adverse decision, the Charity Commis- 
sioner is entitled to appeal to the High Court 
against this decision and his right to appeal 
cannot be denied to him on the roind. that 
he is pleading for acceptance of the view 
which he had declared as a quasi-judicial 
authority in an earlier stage of p ing. 
TaLoDA MUNICIPALITY v. CHARITY CoM- 
MISSIONER. 70 Bom, L.R. (S.C.) 332. 


CIVIL MANUAL, CHAP, IX, PARA. 211(2). 
See BOMBAY CouRT-FEES Acr, 1959, Sch. 2, 
Art. 1. 70 Bom. L.R. 686. 


CIVIL PROCEDURE CODE (Act V of 
1908), $. 10—Summary  Suit—Whether 
defendant in such suit without leave to de- 
fend can apply for stay of suit under s. 10. 
Under O. XXXVII of the Civil Procedure 
Code, 1908, as amended by the Bombay 
High Court, it is not necessary for a defen- 
dant to obtain leave to appear in a summary 
suit. The defendant in such a suit can make 
applications which do not raise defence to 
the suit without obtaining leave to defend. 
Therefore, a defendant in a summary suit 
can make an application under s. 10 of the 
Civil Procedure Code for stay of suit with- 
out obtaining leave to defend the suit. 
When ordering a suit to be stayed under 
the provisions of s. 10 of the Code the ques- 
tions that the Court decides are not those 
of merits of claim and defence between the 
parties. The Court has to ascertain if a pre- 
viously instituted suit is pending in a Court 
of competent jurisdiction and whether the 
matter in issue in the subsequently instituted 
suit is directly and substantially in issue in 
the previously instituted suit. 
INDIAN EXPRESS NEWSPAPERS v. BASUMATI. 
70 Bom. L.R. (O.C.J.) 195. 


———S, W—Presidency Small Cause 
Courts Act (XV of 1882), Sec. 4l—Presiden 
Small Cause Courts (Maharashtra Amend: 
ment) Act (Maharashtra 41 of 1963}—Speci- 
fic Relief Act (I of 1877), Sec. 6—Plaintiff’s 
application under s. 41 of Act XV of 1882 
aveng that defendant licensee dismissed on 
ground that defendant sub-tenant—Subse- 
quent suit by plaintif alleging that defendant 
licensee—Whether suit barred by res judicata 
or on principles analogous to it. 

The plaintiff filed an ejectment application 
under s. 41 of the Presidency 1 Cause 
Courts Act, 1882, in 1958 for possession of 
certain premises from the defendant alleging 
that the defendant was in possession of the 
premises as a licensee and that the licence 
was withdrawn. The defendant contended 
that he was in possession as the plaintiff's 
sub-tenant and was therefore entitled to thé 
protection of the Rent Act. The Small Cause 
Court dismissed the application on the 
ground that the defendant was a sub-tenant 
of the plaintiff. Thereafter in 1960 the plain- : 
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CIVIL PROCEDURE CODE, S. 
(Contd.) 
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tiff filed a suit against the defendant in the 
City Civil Court for possession of the pre- 
mises alleging that the defendant was his 
licensee and that the licence was duly deter- 
mined. The defendant contended that the 
plaintiff’s suit was barred by res judicata or 
on principles analogous to res judicata by 
reason of the decision of the Court of Small 
Causes in the ejectment application: — 

Held, that since the proceeding taken by 
the plaintiff under s. 41 of the Act was not 
a suit but was an application, s. 11 of the 
Civil Procedure Code 1908, did not apply, 
and therefore the plaintiff’s suit was not 
barred by res judicata under that section; and 

that apart from the fact that the proceed- 
ings under Chapter VII of the Act are of a 
summary nature, the matter directly and sub- 
stantially in issue in the two proceedings was 
different inasmuch as in the proceeding under 
s. 41 the issue was whether the plaintiff was 
eititled to possession on the ground that the 
licence of the defendant was withdrawn 
whereas in the suit the issue was whether the 
defendant was the plaintiff’s licensee, and 
that therefore the sult was not barred even 
on principles analogous to res judicata. 

Sections 46 and 49 of the Presidency Small 
Cause Courts Act, 1882, as they stood prior 
to their deletion yt e Presidency Small 
Cause Courts (Maharashtra Amendment) 
Act, 1963, preserved the right of bringing a 
subsequent suit, in favour of the unsu i 
occupant as also in favour of the unsuccess- 
ful applicant. 

RAMCHANDRA v. JANARDAN. 
70 Bom. L.R. 376. 


———S. 107. 
1908, S. 149. 


See CIVIL PROCEDURE CODE, 
70 Bom. L.R. 50. 


——_-_——-§. 122. See CIVIL PROCEDURE Cope, 
1908, O. VI, R. 5(2). 
70 Bom. L.R. (0.C.J.) 546. 


———-S, 149—Discretion given to Cour’ 
permitting making up deficit in Court-fee ¢ 
memorandum of appeal how to be exercise 
Shed ond duty in relation tw 
ling of appeal or application. 

n The Pi Lei given to the Court under 
s. 149 read with s. 107 of the Civil Proce- 
dure Code, 1908, to permit making up defi- 
cit in the Court-fees on the memorandum of 
appeal has to be exercised judicially and not 
automatically merely for the asking. Neglig- 
ence of the party, his counsel or his clerk 
can be no good reason for exercise of Court’s 
discretion in favour of the erring party. 

It is the duty of the advocate to see whe- 
ther his client's appeal or application is in 
time, calculate the value for the appeal, and 
calculate the Court-fees necessary, see whe- 
ther all accompaniments are brought or sent, 
and then do what is needful. He must inform 
the client immediately about what is wanting 
and not wait until the office examines the 
papers and notifies the defects. If there is de- 
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CIVIL PROCEDURE CODE, S. 149 
—(Contd.) 


lay or laches in removing the obj 

Court is not bound to condone 

Basawwa DADA vy. LIMBAWWA. 
70 Bom. L.R. 50. 


— >—-0. V, R. 2. See CIVIL PROCEDURE 
Cone, 1908, O. VI, R. 5(2). 
70 Bom. L.R. (0.C.J.) 546. 


———0O, V, R. 21-A—Process of Court 
addressed to partner or manager by registered 
post. how to be effected. 

Order V, r. 21-A of the Civil Procedure 
Code, 1908, which gives facility of permitting 
parties to serve processed of a Court by re- 
gistered post does not take away or affect the 
provisions of O. XXX, rr. 3 and 5 of the 
Code which must be complied with. If a 
process is addressed to a partner by re 
tered post, he must also be informed in w t 
capacity it is addressed to him. Similarly, if 
the process is addressed to a person in his 
capacity as manager of the business in charge 
of it at the time of service, he must be so 
informed, even if the service is by registered 
post. In all such cases the Court should hold 
an inquiry and either declare the summons 
to have been duly served or to order fresh 
sevice in a proper manner. 

SHRINATH Bros. y. CENTURY Spa. & Mre. Co. 


70 Bom, LR. 219. | 


————-Q. VI, R. 5(2)—Letters Patent 
(Bombay). Clause 37—-O. VI, r. 5(2) & O. 
V,r. 2 framed by Bombay High Court whe- 
ther applicable to proceedings on Original 
Civil Sk e of Court. 

The provisions of O. VI, r. 5(2) as well 
as of O. V, r. 2 as framed by the: Bombay 
High Court under the rule-making power 
contained in s. 122 of the Civil Procedure 
Code, 1908, are applicable to proceedings on 
the Original Civil Side of the High Court. 
SHEVARAM v. INDIAN OL Corp. 

70 Bom. L.R. (0.C.J.) 546. 
—-—0. VI, R. 2. See REPRESENTATION 
OF THE PEOPLE ACT, 1951, S. 83. 

70 Bom. LR. (O.C.J.) 466. 
—————-O. XI, R. 15. See REPRESENTATION 
OF THE PEOPLE Act, 1951, S. 83. 

70 Bom. L.R. (0.C.J.) 466. 


———O. XVII, R. 2— Whether plaintiff's 
counsel in opening case cntitled to read rele- 


tions the 
e delay. 


vant portions of entire correspondence be-: 


tween parties to suit—-Practice (Civil)}—Hear- 
‘ing of case—Whether party entitled to go 
through substantial portion of evidence in 
opening his case. 

Under O. XVIII, r. 2 of the Civil Proce- 
dure Code, 1908, the party having the right 
to open his case is not entitled to do any- 
thing more than to state the broad outline 
of his case, to indicate in a general manner 
the evidence by which he proposes to prove 
the same and to read relevant portions of 
some important documents on which parti- 
cular reliance is placed by him for the pur- 
pose of proving his case. 

No practice exists on the Original Side ot 


GENERAL INDEX. 


875 


PROCEDURE CODE, 0. XVII, 
cies ) 


the High Court which entitles the plaintiffs 
counsel to read through relevant portions of 
the entire correspondence between the parties 
to a suit. The mere fact that, in some cases 


which are of unusual complexity or import- 
ance, such a course a be permitted by 
the Court as a matter of convenience cannot 


establish any such practice, 
SHARANAPPA vy. WEERAPPA 
70 Bom. LR. (0.C.3.) 397. 


———O. XVII, R. 11. See BOMBAY 
COURT-FEES ACT, 1959, Sch. 2, Art. 1. 

70 Bom, L.R. 686. 
———O. XXI. 

The word “suit” in s. 125 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, does not include an exe- 
cution proceeding filed under O. XXI of the 
Civil Procedure Code, 1908. Therefore, where 
in any proceeding under O. XXI, r. 58 of the 
Code issues are involved which are required 
to be settled, decided or dealt with by any 
authority competent to settle, decide or deal 
with such issues under the Act, the civil 
Court has no jurisdiction to stay such pro- 
ceeding and refer the issues to such compe- 
tent authority for determination. 

GAJADHAR RAMCHANDRA v. ABDUL. 
70 Bom. L.R, 59. 


XXI, R. 1— Indian Limitation 


—_——-O, 
Act (IX of 1908), Sec. 20-—Decretal amount 


paid into Court—Whether payment received 
by judgment-creditor at date of deposit into 
Court or when Judge signs fact i cting 
subsequent payment made to gment- 
creditor. 

Under O. XXI, r. 1, of the Civil Procedure 
Code, 1908, the executing Court is constituted 
a common agent of the parties, i.e. an agent 
of the judgment-debtor to make payment but 
also an agent of the judgment-creditor to re- 
ceive payment. The payment is thus in fact 
received by the judgment-reditor at the date 
when deposit is made into Court. That date 
is not further extended for the purposes of 
s. 20 of the Indian Limitation Act, er 
merely because, fo1 the purpose of record of 
payment subsequently made to the judgment- 
creditor, the Judge signs the fact respecting 
payment on the proceedings under O. XXI, 
r. 1, of the Code. 

CHAMPALAL LAKHICHAND v. RUPCHAND. 
70 Bom, L.R. 151. 


—_—§——-O, XXI, R. 16. 

Under s. 44A(6) of the Banking Companies 
Act, 1949, once the Reserve Bank sanctions a 
scheme of amalgamation, the transfer takes 
place by operation of law and no vesting 
order is made or is required to be made by 
the Reserve Bank. Therefore, in the case 
of a transfer or vesting in the bankin ee com- 
pany which under the scheme of am 
tion is to acquire the business of the mal 
gamated ba g company, the provisions 
of O. XXI, r. 16 are applicable. 
PRESIDENCY IND. BANK v. HINDUSTAN ETC. 
LT. 70 Bom. L.R. (0.C.3.) 373. 
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CIVIL PROCEDURE CODE, O. XXI, R, 89 
Indian Limitation Act (IX of 1908), Sec. 4; 
Art. 166—Whether s. 4 of Limitation Act 
applies to applications under O. XXI, r. 89. 

Section 4 of the Indian Limitation Act, 
1908, applies to applications under O. XXI, 
r. 89, of the Civil Procedure Code, 1908. 
Jucu ANNAYABA v, BAJARAN. 

70 Bom, L.R. 412. 


———O, XXI, R. 92. See CIVIL PROCE- 
DURE Cope, 1908, O. XXXIV, R. 5. 
70 Bom. L.R. (S.C.) 114. 


——0O,. XXI, R, 103. See CiviL PROCE- 
DURE Cope, 1908, S. 11. 70 Bom. L.R. 376. 


———_O, XXX, RR. 3, 5. 

Order V, r. 21-A of the Civil Procedure 
Code, 1908, which gives facility of permitting 
parties to serve processes of a Court by re- 
gistered post does not take away or effect the 
provisions of O. XXX, rr. 3 and 5 of the 
Code which must be complied with. If a 
process is addressed to a partner by register- 
ed post, he must also be informed in what 
capacity it is addressed to him. Similarly, if 
the process is addressed to a person in his 
capacity as manager of the business in charge 
of it at the time of service, he must be so in- 
formed, even if the service is by registered 
post. In all such cases the Court should hold 
an inquiry and either declare the summons 
to have been duly served or to order fresh 
service in a proper manner. 

SRINATH Bros. v. CENTURY SPG. & Mro. Co. 
70 Bom. L.R, 219. 


————0, XXXII, R. 1—Suit filed in forma 
pauperis by petitioner owning land worth 
more than one hundred rupees, income from 
which his sole means of livelihood—Whether 
petitioner entitled to sue in forma pauperis. 
Under O. XXXII, r. 1 of the Civil Proce- 
dure Code, 1908, there is no exemption in 
respect of property of a person who wishes 
to sue in forma pauperis which consists of 
land worth more than one hundred rupees, 
the income from which is his sole means of 
livelihood. 
HARISINGH v. CHANDANSINGH. 
70 Bom, L.R. 251. 


———O. XXXIV, R 5—Whether 
O. XXXIV, r. 5(1) gives right to mortgagor 
judgment-debtor to ask for postponement of 
confirmation of sale to enable him to deposit 
amount. 

Order XXXIV, r. 5, of the Civil Procedure 
Code, 1908, only permits the judgment debtor 
to deposit the amount due under the decree 
and such other amount as may be due in 
consequence of a sale having taken place, 
provided the deposit is made before the con- 
firmation of sale. But there is no power in 
O. XXXIV, r. 5(/) to grant extension of 
time and postpone confirmation of sale 
therefor, i 

On a harmonious interpretation of O. 
XXXIV, r. 5 and O. XXI, r. 92 of the Code 
it is clear that though the mortgagor has the 
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CIVIL PROCEDURE CODE, O. XXXIV, 
R. 5—(Contd.) 


before confirmation of sale, there is no ques- 
tion of hig being nted time under O. 
XXXIV, r. 5 and if provisions of O. XXI 
T. 92(1) apply the sale must be confirmed 
unless before the confirmation the mortgagor 
judgment-debtor has deposited the amount 
as permitted by O. XXXIV, r. 5 
HUKUMCHAND y. BANSILAL. 

l 70 Bom, L.R. (S.C.) 114. 


———O. XXXVU—Summary suit—Whe- 
ther defendant in such suit without obtaining 
leave to defend can apply for stay of suit 
under s. 10. 

Under O. XXXVII of the Civil Procedure 
Code, 1908, as amended by the Bombay High 
Court, it is not necessary for a defendant to 
obtain leave to appear in a summary suit. 
The defendant in such a suit can make appli- 
cations which do not raise defence to the 
suit without obtaining leave to defend. 
Therefore, a defendant in a summary suit 
can make an application under s. 10 of the 
Civil Procedure Code for stay of suit without 
obtaining leave to defend the suit. 

When ordering a suit to be stayed under 
the provisions of s. 10 of the Code the ques- 
tions that the Court decides are not those 
of merits of claim and defence between the 
parties, The Court has to ascertain if a pre- 
viously instituted suit is pending in a Court 
of competent jurisdiction and whether the 
matter in issue in the subsequently instituted 
suit is directly and substantially in issue in 
the previously instituted suit. 

INDIAN EXPRESS NEWSPAPERS y. BASUMATI. 
70 Bom, LR. (0.C.J.) 195. 


——-O. XLI, R. 33—Petition under 
art. 226 of Constitution of India dismissed 
by trial Court on merits without deciding 
whether Court had jurisdiction to maintain 
it—Article 226 amended by addition of 
cl. (IA) when appeal against dismissal of 
petition pending—Whether Appeal Court has 
jurisdiction to entertain petition under art. 
226(IA). 

The petitioner filed a petition under art. 226 
of the Constitution of India on December 
10, 1962 for quashing an order passed by the 
Regional Director (Food) having his office 
in Bombay and the order passed in appeal by 
the Director General (Food) having his office 
in New Delhi, confirming the order by 
the Regional Director. This petition was 
opposed on merits and also on the und 
that as the order of the Regional Director 
had merged in the appellate order of the 
Director General who had his office at New 
Delbi, the Court had no jurisdiction to issue 
a writ or direction to quash the orders. The 
trial Judge dismissed the petition on merits 
on September 23, 1963 and held that it was 
not necessary for him to decide the point of 
jurisdiction. After the order of dismissal 
art. 226 of the Constitution was amended 
with effect from October 5, 1963 by addition 
of cl. (74) to that article. In an appeal 


right to deposit the amount due at any time : against the order of the trial Judge the ques- 
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CIVIL PROCEDURE CODE, O. XL, R. 33 
—(Contd.) 


tion was whether the objection to the main- 
tainability of the petition on the ground of 
want of jurisdiction was to be decided on a 
consideration of the scope of art. 226 prior 
to its amendment or the scope of that article 
subsequent to its amendment:— 

Held, that the appeal was a re-hearing of 
the petition and it was, therefore, open to the 
appellate Court to apply to the pending peti- 
tion the procedural Jaw as enacted in art. 226 
(IA), and the petition was, therefore, main- 
tainable. 

It is the duty of an appellate Court, not 
only to consider whether the order under 
appeal was rightly made, but to make such 
further or other orders as the case ma a 

ùire. An appellate Court not only 
qu appeal but Pias the original od: 
ing. This is ensured by O. sa r. 33, of 
the Civil Procedure Code, 1908, ‘which was 
adapted from Order LVII, r. 5 of the Rules 
of the Supreme Court of Judicature in 
England, 
VELAYUDHAN v. §.K. BEDEKAR. 

70 Bom. L.R. (0.C.J.) 563. 


——_—O. XLVI. 

A reference under the provisions of O. 
XLVI of the Civil Procedure Code, 1908, is 
not to be made because a Judge thinks that 
a certain direction by the District Judge or 
by the High Court is wrong. A reference is 
to be made only when an important issue of 
Taw arises in the suit. If any consequences 
of want of jurisdiction flow from an illegal 
direction by the District Judge or the Hi 
Court, a party may raise the point at the 
appellate stage or in any other proper pro- 
ceeding before the Courts. 

L.S. SHERLEKAR v. D. L. AGARWAL. 
70 Bom, L.R. (O.C.J.) 100. 


COMMISSION OF ENQUIRY ACI—High 
Court Judge heading a Commission under 


—Whether entitled to sit as Judge of ‘High | 


Court. See High COURT. 
70 Bom. LR. (S.C.) 198. 


COMPANIES ACT (I of 1956), S. 11(2}— 
Arbitration Act (X of 1940), Sec. 9—Securi- 
ties Contracts (Regulation) Act (XLII of 
1956), Secs. 9, 2, 3 4, 7A—General Clauses 
Act (X of 1897), ‘Sec. 21—Rules of the Bom- 
bay Stock Exchange. Rule 4—Bye-laws of 
the Bombay Stock Exchange. Bye-law 250— 
Whether Bombay Stock Exchange contras 
venes s. 11(2) of Companies Act—A pplicabi- 
lity of s. 9(b) to arbitration agreements— 
Bye-laws made by stock exchange prior to its 
recognition under Securitles Contracts Act 
whether require publication under s. 9(4) oj 
Act—Central Government whether under 
s. 10(1) of Act can alter, amend or rescind 
pre-recognition bye-laws. 

The Stock Exchange, Bombay, does not 
contravene the provisions contained in s, 
11(2) of the Companies Act, 1956, and is, 
therefore, not an illegal association, 

Although the Stock Exchange is an asso- 
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COMPANIES ACT, S. 11(2)—(Contd.) 
ciation of more than twenty ae i a 
not formed for the purpose o: 

any business which has for its T the 
acquisition of gain either by the Stock Ex- 
change itself or by the individual members 
thereof. 

To the extent an arbitration agreement con- 
tains a provision to meet the contingency 
contemplated by clause (b) of s.-9 of the 
Arbitration Act, 1940, the provision contained 
in that clause will not apply. If, therefore, 
full provision for the contingency is made 
in an arbitration agreement that clause will 
have no application whatever but if an arbi- 
tration agreement does envisage that contin- 
gency and provides for it, but does not pro- 
vide for it fully, that part which is left un- 

rovided for will be covered by the provision 
in clause (b) read with s. 9 of the Act. 

Section 9(J) of the Securities Contracts 
(Regulation) Act, 1956, contemplates bye- 
laws made by a stock exchange after recogni- 
tion is granted to it and it is such bye-laws 
which are required by s. 9(4) to be publish- 
ed. Bye-laws made by a stock exchange 
before recognition is granted to it cannot be 
held to have been made under s. 9 and the 
E as to publication under s. 9(4) 

not apply to them and they would be 
valid although not published in the official 
gazette. 

As power to make bye-laws under s. 10(/) 
of the Securities Contracts (Regulation) Act, 
1956, is not confined to the bye-laws made 
under s. 9, s. 10(/) of the Act would apply 
equally to post-recognition bye-laws as also 
to pre-recognition bye-laws, and the Central 
Government will have al power to alter 
or amend or rescind bye-laws of either 
categoary. 

V. V. RUJA v, S. DALMA. 
70 Bom, L.R. (0.C.J.) 20. 


——-S. 446(1)—Leave of winding up 
Court obtained to commence suit—Whether 
application for leave to amend plaint requires 
fresh leave of winding up Court—Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (Bom. LVH of 1947)}—-Cause of 
action in suit for eviction of tenant, what is. 
Under s. 446(1) of the Companies Act, 
1956, once leave of the winding up Court 
is obtained to commence or proceed with the 
suit or other legal proceedings, no applica- 
tion in the progress of that suit or legal pro- 
ceeding will require fresh leave of the wind- 
ing up Court. Such an application may be 
for striking out or adding other parties, or 
serving summons by registered post or ob- 
taining further and better particulars of 
pleadings or amending pleadings or setting 
aside ex-parte orders or decrees or getting 
discovery or inspection or summoning wit- 
nesses or issuing commissions or applying 
for adjournments or extension of time for 
complying with the orders of the Court. 
‘In a suit for eviction of a tenant under 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the cause of action 
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is the termination of the tenancy and not 
the ground of ejectment stated in the plaint. 
HUSSEINBHAI v, NAVAYUG CHITRAPAT. 

70 Bom. L.R, 390. 


————S._ 537(1). 
1956, S. 446(/). 


See COMPANIES ACT, 
70 Bom, L.R. 390. 


COMPOUNDING OF OFFENCE. See 
CRIMINAL PROCEDURE CODE, 1898, S. 251A. 
70 Bom. L.R, 694. 


COMPROMISE. See Hinpu Law, Wipow. 
70 Bom, L.R. 293. 


Sota OF ELECTION RULES, 1961, 
. 56(3). 

Rulé 56(3) of the Conduct of Election 
Rules, 1961, makes it clear that even the right 
of inspection is limited to rejected ballot 
papers alone, and that in respect of ballot 
papers which are alleged to have been wrong- 
fully accepted, the law does not even confer 
a right of inspection on the Candidates or 
their Counting Agents. 


The right of inspection conferred by 
r. 56(3)of the Rules does not include a right 
to take notes. 


H. R. GOKHALE v. BHARUCHA. 
70 Bom, L.R. (0.C.J.)- 466. 


———R. 56(6). ` 
Under r. 56(6) of the Conduct of Elec- 
tion Rules, 1961, there is no presumption that 
rejected ballot papers were validly rejected, 
H. R. GOKHALE v. BHARUCHA. 
70 Bom, L.R. (0.C.J.) 466. 


CONSTITUTION OF INDIA, ART. 12. 

The words “or other authorities” in art. 
12 of the Constitution are wide enough to 
include all constitutional! and statutory 
authorities on whom powers are conferred 
by law. 

The words “the Government and tho 
Legislature of each of the States” which 
occur in art. 12 include the Governors of 
each of the States. 

The President and the Governors are 
covered by the term “State” in art. 12. 
MANSINGH SURAJSINGH y, THE STATE. 

70 Bom. L.R. 654. 


——ART, 13. 

The legislative powers granted in any part 
of the Constitution are subject to the limi- 
tation imposed by cl. (2) of art. 13 of the 
Constitution, even if it is not stated in the 
particular article by which the legislative 

wers are granted that the article is “sub- 
ject to the other provisions of the Constitu- 
tion.” 

MANSINGH SURAJSINGH y. THE STATE. 
70 Bom. L.R. 654. 


ART, 14—Issue of passport in the 
mere discretion of executive authorities, whe- 
ther violative of art. 14. 

An arbitrary prevention of a person from 
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CONSTITUTION OF INDIA, ART, 14— 
(Contd.) 


i 
travelling abroad certainly affects him pre-. 
judicially. Aes person may like to go abroad 
for many reasons: he may like to see the 
world, to study abroad, to undergo medical 
treatment that is not available in India, to 
collaborate in scientific research, to develop 
his mental horizon in different fields and 
such others. An executive arbitrariness can 
prevent one from doing so and permit an- 
other to travel merely for pleasure. While in 
the case of enacted law one knows where he 
stands, in the case of unchannelled arbitrary 
discretion, discrimination is writ large on the 
face of it. Such a discretion patently 
violates the doctrine of equality, for the 
difference in treatment of persons rests sole- 
ly on the arbitrary selection of the executive 
and ig hit by art. 14 of the Constitution. The 
argument that the said discretionery er 
of the state is a political or a diplomatic one 
does not make it anytheless an executive 
wer, 

ATWANT v. D. RAMARATHNAM. 

70 Bom. LR. (S.C) 1. 


——_———ART, 14. 

Section 19 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954 is 
not ulfra vires art. 14 of the Constitution of 
India and is valid. 

POWER CABLES v. B. K, POTDAR. 
70 Bom, L.R, 586. 


——-ART. 14. 

The Bombay Shops and Establishments 
Act, 1948, and the Notification issued there- 
under (Notification dated January 9, 1963, 
issued by the Government of Bombay under 
s. 5(1) ) are not hit by art. 14 of the Con- 
stitution of India. 

A. R. GUJAR yv. THE STATE. 
70 Bom, L.R. (0.CJ.) 817. 


ART. 19. See 


—— CONSTITUTION OF 
INDI, Art. 21. 

70 Bom. L.R. (S.C.) 1. 
——— ART. 19. 

The impact of the provisions of the Sea 
Customs Act, 1878, on the fundamental 
rights enshrined in art. 19 of the Constitu- 
tion of India is indirect and cannot consti- 
tute breach of such fundamental right. 

C. J. SHETH & Co. v. M. G. ABROL, 
70 Bom, L.R. (0.C.J.) 445. 


————ART. 1%1Xf). 

The Notification (No. TNC 5861/112677. 
M dated February 24, 1962, issued by the 
Government of Maharashtra) and the West 
Khandesh Mehwassi Estates (Proprietary 
Rights Abolition etc.) Regulation, 1961, vio- 
late the fundamental rights under art. 19(1) 
(f) of the Constitution of India of the Meh- 
wassis affected thereby and are void. 

Considered separately, the Notification 
and the Maharashtra Regulation No. 1 of 
1962 can each be looked upon as estate legis- 
lation protected by cl. 1(a) of art. 31A of 
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CONSTITUTION OF INDIA, ART. 19(1)() 
—{Contd.) 


the Constitution. They, however, were parts 
of a legislative scheme, the object and effect 
of which was to wipe out a major part of 
the purchase price that Mehwassis were en- 
titled to get from their ex-tenants. Hence 
they are invalid on the ground of contra- 
vention of art. 19(/)(f) of the Constitution. 
If two or more Acts form part of a legis- 
lative scheme, their object and combined 
effect may be considered by the Court in de- 
ciding upon their constitutional validity. 
MANSINGH SURAJSINGH y. THE STATE. 
70 Bom. L.R. 654. 


———-ART. 20(3). 

In proceedings against an accused person 
under ss. 111 and 112 of the Customs Act, 
1962, there is no compulsion on him to en- 
ter the witness-box. He may, if he chooses, 
not appear as a witness in such proceedin 
The necessity to enter the witness-box for 
substantiating his defence is not such a com- 
pulsion as would attract the protection of 
art. 20(3) of the Constitution of India. 

Compulsion in the context of art. 20(3) of 
the Constitution of India must proceed from 
another person or authority. 

TUKARAM GAOKAR v. R. N. SHUKLA. 
70 Bom, L.R. (S.C.) 718. 


———-ART. 21—Indian Passport Act. 
1920 (XXXIV of 1920), Secs. 3, 4, 5—Indian 
Passport Rules, 1950. Rules 3, 6—“Personal 
liberty”, in art. 21, meaning of—Right to 
travel abroad—lIssue of passport in the mere 
discretion of executive authorities, whether 
violative of art. 14. 

The expression ‘personal liberty’ in art. 21 
of the Constitution of India takes in the 
right of locomotion and to travel abroad. It 
follows, therefore, that under art. 21 of the 
Constitution of India no person can be de- 
prived of his right to travel abroad except 
according to procedure established by law. 

The right to move throughout the terri- 
tories of India is not cove by art. 21 in- 
asmuch as it is provided for in art. 19. 

The combined effect of provisions of the 
Indian Passport Act, 1920, and the Rules 
made thereunder is that the executive in- 
structions given by the Central Government 
to shipping and airlines companies and 
the insistence of foreign countries on the 
possession of a passport before an Indian is 
permitted to enter those countries, make it 
abundantly clear that possession of a 
port, whatever may be its meaning or Tegal 
effect, is a necessary requisite for ayia 
India for travelling abroad. If a person living 
in India, has a right to travel abroad, the 
Government by withholding the passport de- 
prives him of that right. 

An arbitrary prevention of a person from 
travelling abroad certainly affects him 
prejudicially, A person may like to go 
abroad for many reasons: he may like to 
see the world, to study abroad, to undergo 
medical treatment that is not available in 
India, to collaborate in s¢ientific research, to 
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develop his mental horizon in different fields 
and such others. An executive arbitrariness 
can prevent one from doing so and permit 
another to travel merely for pleasure. While 
in the case of enacted law one knows where 
he stands, in the case of unchannelled arbi- 
trary discretion, discrimination is writ large 
on the face of it. Such a discretion patenti 
violates the doctrine of equality, for the dif- 
ference in treatment of persons rests solely 
on the arbitrary selection of the executive 
and is hit by art. 14 of the Constitution. The 
argument that the said discretionery power of 
the state is a political or a diplomatic one 
does not make it anytheless an executive 
power. 

Per Hidayatullah J. [Bachawat J., concur- 
ring.] “In our country a person is ordinarily 
entitled to a passport unless, for reasons 
which can be established to the satisfaction 
of the Court, the passport can be validly re- 
fused to him. Since an aggrieved party can 
always ask for a mandamus if he is treated 
unfairly, it is not open, by straining the Con- 
stitution to create an absolute and funda- 
mental right to a passport where none exists 
in the Constitution. There is no doubt a 
fundamental right to equality in the matter 
of grant of passports (subject to reasonable 
classification) but there is no fundamental 
right to travel abroad or to the grant of a 


Seva v. D. RAMARATHNAM. ` 
70 Bom. L.R. (S.C.) 1. 


———-ART. 31. 

Section 167(8) of the Sea Customs Act, 
1878, is not violative of art. 31 of the Con- 
stitution as the provision for confiscation is 
not for acquisition or requisition within the 
meaning of that article. 

C.J. SHETH & Co..v. M. G. ABROL. 
70 Bom. L.R. (0.C.J.) 445. 


————ART. 31(2). 

Section 8(3) (b) of the Requisitioning and 
Acquisition of Immovable Property Act, 
1952, is ultra vires art. 31(2) of the Con- 
stitution of India (as it stood before 1955) 
and is, therefore, void. 

The mode of assessing compensation in 
s. 8(3)(b) of the Act is arbitrary and the 
section does not satisfy art. a of the Con- 
stitution and the tests formulated in The 
State of West Bengal v. Bela Banerjee, [1954] 
1 S.C.R. 558, 

UNION OF INDIA y. KAMLABAL 
70 Bom, L.R. (S.C.) 316. 


——— ART. 31A. See West KHANDESH 
MEHWASSI ESTATES (PROPRIETARY RIGHTS 
ABOLITION) REGULATION, 1961. 

70 Bom. L.R. 654. 


————-ART, 191 (1)(a)-—-Representation of 
the People Act (XLHI of 1951), Sec. 100(1) 
(a)—Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act (Maharashtra V of 1962), 
Secs. 83, 84, 50, 88, 53(2), 90-A, 49, 87—~ 
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CONSTITUTION OF INDIA, ART. 191 
(1)}(a}—{Contd.) 


Office of Vice-President of Zilla Parishad 
whether an office of profit under State Gov- 
ernment within art. 191(1) (a). 

The Vice-President of a Zilla Parishad 
governed by the Maharashtra Zilla Parishads 
and Panchayat Samitis Act, 1961, who also 
held the position of Chairman of the Sub. 
jects Committees was getting under s. 84 of 
the Act a monthly honorarium and free use 
of a residential accommodation and a vehicle. 
On the question whether the office of the 
Vice-President held by him on the date of 
his nomination and election to the State 
Legislative Assembly was an office of profit 
under the State Government within the 
meaning of art. 191(/)(a) of the Consti- 
tution of India, and that, therefore, he was 
disqualified from being chosen as a member 
of the Assembly:— 

Held, that the monthly payment thogh 
described as an honorarium was made by 
way of a remuneration or salary, 

that in view of receipt of salary or re- 
muneration, coupled withthe perquisites of 
a free accommodation and a free convey- 
ance that the Vice-President was getting, he 
was holding an office of, profit, 

that he held an office of profit under the 
Zilla Parishad but did not hold an office of 
profit under the State Government, and 

that, therefore he was not disqualified 
under art. 191(/)(a) of the Constitution. 


MOTISINGH y. BHAIYYALAL. 
70 Bom. L.R. 257. 


—_4 ART. 226. 

The petitioner filed a petition under art. 
226 of the Constitution of India on Decem- 
ber 10, 1962, for quashing an order’ passed 
by the Regional Director (Food) having his 
office in Bombay and the order passed in 
appeal by the Director General (Food) 
having his office in New Delhi, confirming 
the order passed by the Regional Director. 
This petition was opposed on merits and also 
on the ground that as the order of the Re- 
gional Director had merged in the appellate 
order of the Director General who had his 
office at New Delhi, the Court has no juris- 
diction to issue a writ or direction to quash 
the orders. The trial Judge dismissed the peti- 
tion on merits on September 23, 1963, and 
held that it was not necessary for him to de- 
cide the point of jurisdiction. After the order 
of dismissal art. 226 of the Constitution was 
amended with effect from October 5, 1963, 
by addition of cl. (JA) to that article. In 
appeal against the order of the trial Judge 
the question was whether the objection of 
maintainability of the petition on the ground 
of want of jurisdiction was to be decided on 
a consideration of the scope of art. 226 prior 
to its amendment or the scope of that 
article subsequent to its amendment:— 

Held, that the appeal was rehearing of the 
petition and it was, therefore, open to the 
appellate Court to apply to the pending peti- 
tion the procedural law as enacted in art. 
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226(1A), and the petition was, therefore, 
maintainable, 
VELAYUDHAN v. S. K. BEDEKAR. 

70 Bom, L.R. (0.C.J.) 563. 


————ART, 227—High Court, power -of 
judicial superintendance, > 

The power of judicial superintendance 
vested in the High Court under art. 227 of 
the Constitution of India, over the Autho- 
rity appointed under the Minimum Wages 
Act, is limited to seeing that the Authority 
functions within the limits of its authority. 
The High Court will not review the discre- 
tion of the Authority judicially exercised, but 
it may interfere if the exercise of the discre- 
tion is capricious or perverse or ultra vires. 
The High Court may refuse to interfere 
under art. 227 unless there is grave mis- 
carriage of justice. 
SARPANCH, LONAND GRAM PANCHAYAT v. 
RAMGIRI. 70 Bom. L.R. (S.C.) 144. 


————-ART. 244. 

The provisions of art. 244 of the Constitu- 
tion and of Fifth and Sixth Schedules to the 
Constitution do not permit legislation viola- 
tive of fundamental rights. 

MANSINGH SURAJSINGH v. THE STATE. 
70 Bom, L.R. 654. 


———-ART. 299—Iron and Steel Control 
Order, 1956, Clause 27—Whether contract 
made on behalf of Union of India required 
to be contained in formal decument—Con- 
tract—Doctrine of implied terms in a con- 
tract. 

Article 299 of the Constitution of India 
does not require that a contract made on be- 
half of the Union of India should be con- 
tained in any formal document. It is enough 
if the contract is contained in correspond- 
ence. All that the article requires is that the 
contract shall be expressed to be made by 
the President of India and shall be executed 
on behalf of the President by a duly autho- 
rised person. 

Where parties to a contract either through 
forgetfulness or through bad drafting fail to 
incorporate into the contract terms which, 
had they adverted to the situation they would 
have inserted to complete the contract, the 
Court in order to give efficacy to the con- 
tract will imply into the contract terms which 
the parties have not expressly inserted. The 
implied terms must however always be based 
on the presumed intention of the parties and 
upon reason. 

In the entire clause 27 of the Iron and 
Steel Control Order, 1956, the words “prices” 
and “maximum prices” are used synony- 
mously and have the same meaning. 
DEVIPRASAD v. UNION OF INDIA. 

70 Bom. L.R, (0.C.J.) 364. 


————Fifth Schedule, para. 5, sub-paras. 

(1) and (2). i Ai 
The legislative powers conferred on the 

Governor by sub-paras. (1) and (2) of para. 
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CONSTITUTION OF INDIA, FIFTH SCH. 
—{Contd.) 


5 of the Fifth Schedule to the Constitution 
do not empower him to make amendments 
or pass Regulation violative of any of the 
fundamental rights guaranteed by the Con- 
stitution. 

* The non-obstante clause in sub-para. (1) 
of para. 5 of the Fifth Schedule has no re- 
ference to the provisions in Part IM of the 
Constitution, 

The legislative power of the Governor 
under para. 5 of the Fifth Schedule to the 
Constitution are to be traced to the peculiar 

roblems of tribal areas and are not meant to 

e exercised only in circumstances of emer- 
gency. 

MANSINGH SURAJSINGH v. THE STATE. 
70 Bom. L.R, 654. 


CONSTRUCTION OF STATUTE—Retros- 
pective amending Act, validity of. 

Where the powers of a legislature have 
suffered a change after the passing of the 
parent Act, the validity of a retrospective 
Amending Act cannot be decided by re- 
course to the legal fiction that the latter was 
passed along with the former. Therefore if 
the constitutional validity of a retrospective 
Amending Act is challenged on the ground 
of circumstances which have come into exis- 
tence after the parent Act was passed, it 
would not be right to decide that question 
by assuming that the amending Act was pass- 
ed at the same time as the parent Act. The 
legal fiction that retrospective amending Act 
was passed at the same time when the parent 
Act was passed presupposes that the legisla- 
tive competence of the legislature has re- 
mained unchanged between the date of the 
parent Act and the date of the amending Act. 
That presupposition may not be justified. 
MANSINGH SURAJSINGH y. THE STATE. 

70 Bom, L.R. 654. 


————— Statute creating special jurisdiction, 
how to be construed. 

Where a statute creates special jurisdiction 
taking away the jurisdiction of the civil 
Court, the statute ought to be strictly con- 
strued. However, even though the statute has 
to be construed strictly it does not and can- 
not mean that the very intention of the Legis- 
lature ought to be defeated by placing an 
unduly narrow construction on such provi- 
sion in order to oust the jurisdiction of the 
Authority concerned. 

A. RAHIM v. SHIRAJ Kasim. 
70 Bom. L.R. 704. 


—————-sub-silentio, doctrine of. 

Where a case was decided in favour of a 
party on the basis of a position in Jaw which 
was assumed by the Court, the decision is 
not an authority for what was assumed. The 
principle, however, cannot apply where a 
Court expressly decides a point of law and 
the decision is the result of a chain of reason- 
ing in which a link is not specifically dealt 
with by the Court. To say that such an ex- 
press decision on a point of law has no bind- 
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CONSTRUCTION OF STATUTE--(Contd.) 


ing authority amounts to an assertion that a 
point of law decided by a Court ceases to be 
a binding precedent if it is shown that a 
particular argument was. not considered in 
deciding the point. An assertion to that effect 
is clearly wrong. 
MANSINGH SURAJSINGH v. THE STATE. 

70 Bom. L.R. 654. 


————Summary powers. 

Where summary powers are conferred, the 
Court ought not “to be construed into juris- 
diction”. The statute, however, ought to be 
construed reasonably and fairly, and a matter 
une falls within it ought not be taken out 
of it. 

A. RAHIM v. SHIRAJ KASIM. 
70 Bom. LR, 704. 


————Two or more Acts forming part of 
a legislative scheme, 

If two or more Acts form part of a legisla- 
tive scheme, their object and combined effect 
may be considered by the Court in deciding 
upon their constitutional validity. 
MANSINGH SURAJSINGH v. THE STATE. 

70 Bom. L.R. 654. 


CONTEMPT OF COURT. 

To constitute contempt of Court, there 
must be involved some “act done or writing 
published calculated to bring a Court or a 
judge of the Court into contempt or to lower 
his authority” or something “calculated to 
obstruct or interfere with the due course of 
justice or the process of the Courts”. . 
TUKARAM GAOKAR v. R. N. SHUKLA. 

70 Bom. L.R, (S.C.) 718. 


CONTEMPT OF CRIMINAL COURT., See 
Customs Act, 1962, SS, 111, 112. 
70 Bom. L.R. (S.C.) 718. 


CONTRACT—Doctrine of 
in a. 

Where parties to a contract either through 
forgetfulness or through bad drafting fail 
to incorporate into the contract terms which, 
had they adverted to the situation they would 
have inserted to complete the contract, the 
Court in order to give efficacy to the con- 
tract will imply into the contract terms which 
the parties have not expressly inserted. The 
implied terms must however always be based 
on the presumed intention of the parties and 
upon reason. 

DinprasaD y. UNION OF INDIA. 
70 Bom, LR. (0.C.J.) 364. 


~—————on behalf of Union of India. See 
CONSTITUTION OF INDIA, Art. 299. 
70 Bom. L.R. (0.C.J.) 364. 


CONTRACT ACT (JX of 1872), 8. 28— 
Agreement between decree-holder in eject- 
ment suit and judgment-debtor that latter not 
fo file appeal in consideration of one month's 
time for vacating premises—Whether agree- 
ment hit by s. 28. 

An agreement was reached between the de- 
cree-holder in a suit for ejectment and rent 


implied terms 


` 
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CONTRACT ACT, S. 28—(Contd.) 


and the judgment-debtor whereby the latter 
agreed not to file a second appeal against the 
decree on consideration of getting one 
month’s time for vacating the premises. On 
the question whether the agreement was 
affected by the provisions of s. 28 of the 
Indian Contract Act, 

Held, that as the judgment-debtor had 
gained breathing time of one month to find 
alternative accommodation, that could be 
considered a good consideration for the con- 
tract, and 

that the contract was valid and enforce- 
able and was not affected by s. 28 of the Act. 

A distinction has to be made between con- 
tracts which are opposed to public policy or 
contracts which are in absolute suppression 
of legal remedies and contracts which are in 
the nature of bona fide settlement of a dis- 
pute or claim. Where parties evaluate cir- 
cumstances, make a compromise and actually 
derive benefit under it, they cannot be per- 
mitted, after the benefit is enjoyed, to turn 
round and plead bar of s. 28 of the Indian 
Contract Act. 

KEDARNATH GANGA vy. Sn 
70 Bom. L.R. 788. 


S. 73. 

Under the Indian Contract Act, 1872, there 
is a duty on a person claiming damages on 
account if breach of contract to mitigate the 
damage. 

BENGAL COAL v. UNION OF INDIA. 
70 Bom. L.R. 254. 


CORONER, duties of, 


See Coroner’s ACT, 
1871, S. 24. . 


70 Bom, L.R. 238. 


CORONER'S ACT (IV of 1871), S. 9(e). See 
Coroner’s Act, 1871, S. 24. 


70 Bom. L.R. 238. 


. 24—Coroner's jury not finding 
that death in question caused by negligence 
amounting to criminal act—Whether open to 
jury to record verdict of negligence not 
amounting to criminal act—Effect of not 
setting out names of jurors in inquisition— 
Whether Coroner justified in merely copying 
out in inquisition cause of death from post- 
mortem notes without recording jury’s verdict 
thereon—Practice—How Coroner should con- 
duct inquiry. 

Under the Coroner’s Act, 1871, the sole 
object of inquest by the Coroner’s jury is to 
find out whether the particular death in ques- 
tion is occasioned by a criminal act or omis- 
sion of another person. Hence it is necessary 
that the Coroner should put pointed ques- 
tions to the Foreman of the jury with a view 
to ascertain accurately their verdict under 
s. 24(6) of the Act. Section 24 of the Act 
does not provide for recording any findings 
besides those indicated by cls. (1) to (6) of 
s. 24 in the manner prescribed by the Second 
Schedule to the Act. The Coroner and his 
jury will be entitled to take into account the 
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CORONER'S ACT, S. 24—(Contd,) 


circumstances surrounding the death in ques- 
tion, but these circumstances are to be con- 
sidered merely to find out whether the cause 
of death and the circumstances attending the 
death in question disclosed that it was caused 
by a criminal act of another person. From 
that, it does not follow that even though the 
jury was of the opinion that the death in 
question was not caused by a criminal act of 
another person, a finding as to negligence, 
though it did not amount to a criminal act, 
can be recorded under s. 24. 

It is merely a technical defect if names of 
jurors are not set out in the inquisition as re- 
quired by s. 24(4) of the Coroner’s Act. 

The Coroner must record the jury’s verdict 
as to the cause of death as required by s. 
24(5) of the Coroner’s Act. The Coroner is 
not justified in merely copying out in the 
inquisition the cause of death from the post- 
mortem notes without recording the jury’s 
verdict as to the cause of death and the cir- 
cumstances attending the same. 


During inquest by jury, the Coroner should 
avoid making remarks expressing approval or 
disapproval so as to affect the jury’s mind 
prejudically against a pee interested in the 
inquest. He has to take care to see that the 
minds of the jurors must not be swayed one 
way or the other by his uncalled for remarks 
during the inquest. 

Dr. P. Josepy v. H. J. CHINoy. 
70 Bom, L.R. 238. 


CRIMINAL LAW AMENDMENT ACT 
(XLVI of 1952). S. 8(2)— Criminal Proce- 
dure Code (Act V of 1898), Secs. 337, 338. 
339, 339A, 540—Power conferred on special 
Judge to tender pardon under s. 8(2) whe- 
ther can to exercised without being moved 
by prosecution—Power how to be exercised— 
Practice—Whether Magistrates and Judges 
should tender pardon suo motu. 

Section 8(2) of the Criminal Law Amend- 
ment Act, 1952, is enabling and its terms are 
wide enough to enable the Special Judge to 
tender a pardon to any person who is ns 
posed to have been directly or TRE 
concerned in, or privy to, an offence. 
must necessarily include a person ae 
before him. But it may be possible to tender 
pardon to a person not so arraigned. The 
power so conferred can also be exercised at 
any time after the case is received for trial 
and before its conclusion. There is nothing 
in the section to show that the Special Judge 
must be moved by the prosecution. He may 
consider an offer made by an accused that 
he should be tendered pardon and made an 
approver and examined as a prosecution 
witness. 

Before the Special Judge acts to tender 
pardon he must know the nature of the 
evidence the person seeking conditional par- 


„don is likely to give, the nature of his 


complicity and the degree of his culpability 
in relation to the offence and in relation to 
the co-accused, 

Without recourse to s. 8(2) of the Act an 


> 
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CRIMINAL LAW AMENDMENT 
S. 8(2)—(Contd.) 


accused person cannot be examined as a wit- 
ness in the same case against ahother accused, 
To determine whether the accused’s testimony 
as an approver is likely to advance the inter- 
est of justice, the Special Judge must have 
material before him to show what the nature 
of that testimony will be. Ordinarily it is 
for the prosecution to ask that a particular 
accused, out of several, may be tendered 
pardon. But even where the accused directly 
apples to the Special Judge he must first 
refer the request to the prosecuting agency. 
It is not for the Special Judge to enter the 
ting as a veritable director of prosecution. 
The power which the Special Judge exercises 
is not on his own behalf but on behalf of the 
prosecuting agency, and must, therefore, he 
exercised only when the prosecution joins in 
the request. The State may not desire that 
any accused be tendered pardon because it 
does not need approver’s testimony. It may 
also not like the tender of pardon to the 
particular accused because he may be the 
brain behind the crime or the worst offender. 
The proper course for the Special Judge is 
to ask for a statement from the prosecution 
on the request of the prisoner. If the prose- 
cution thinks that the tender of pardon will 
be in the interests of a successful prosecution 
of the other offenders whose conviction is 
not easy without the approver’s testimony, it 
will indubitably agree to the tendering of 
pardon. The Special Judge (or the Magis- 
trate) must not take on himself the task of 
determining the propriety of tendering pardon 
in the circumstances of the case. 

The practice of tendering pardon suo motu 
at the request of the accused must be avoided 
by Magistrates and Judges. 

PASCAL FERNANDES v. STATE. 
70 Bom. L.R. (S.C.) 529. 


CRIMINAL PROCEDURE CODE (Act V 
of 1898), S. 133-Order passed by magistrate 
under s. 133 read with s. 140—Whether High 
Court has revisional jurisdiction against such 
order—A pplicability of para. 1 of s. 133(1) 
—Expressio unius est exclusio alterius, rule 
whether of universal application—Bombay 
Land Revenue Code (Bom. V of 1879), 
Sec. 37. , 

The High Court has revisional jurisdiction 


ACT, 


` against an order of a magistrate made under 


s. 133 read with s. 140 of the Criminal Pro- 
cedure Code, 1898, as amended by the State 
Government. 

For the applicability of para. 1 of s. 133(1) 
of the Criminal Procedure Code the public 
must have a right of way which is being 
obstructed or on which nuisance is made or 
it must be a public place where any of these 
things is done. 

The rule expressio unius est exclusio alte- 
rius is not of universal application and has 
to be applied with caution. 

CHATRAPATI Co-op. Ho. Soc. v. STATE. 
70 Bom, L.R. 588. 


———_—-8. 140. See CRIMINAL PROCEDURE 
Cope, 1898, S. 133. 70 Bom, L.R. 588. 
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CRIMINAL PROCEDURE CODE, S. 155— 
Customs Act (LH of 1962), Secs. 135, 137, 
104(4)—Defence of India Rules, 1962, Rules 
131B, 152—Police filing charge-sheet in 
respect of offence under s. 135, Customs Act 
after investigation and after obtaining sanc- 
tion under s. 137 of Customs Act—Whether 
investigation illegal and Magistrate could 
take cognizance of offence. 

The police filed a charge-sheet before a 
Magistrate against the accused alleging that 
they were guilty of an offence under s. 135 
of the Customs Act, 1962, read with s. 34 of 
the Indian Penal Code, 1860. Before filing 
this charge-sheet the police after investigation 
had taken the sanction of the Collector of 
Central Excise purporting to be under s. 137 
of the Customs Act. The accused filed an 
application before the Magistrate that the case 
against them should be dismissed because the 
offence under s. 135 of the Customs Act be- 
ing a non-cognizable offence under s. 104(4) 
of the Customs Act, the investigation carried 
out by the police was illegal inasmuch as the 
police had not been authorised by an order 
of a Magistrate as required under s. 155(2) 
of the Criminal Procedure Code, 1898:— 

Held, that the charge-sheet filed by the 
police could be construed as a complaint 
in respect of a non-cognizable offence and 
as the complaint was filed with the necessary 
sanction under s. 137 of the Customs Act, the 
investigation could not be challenged as ille- 
gal merely because the police reported about 
the non-cognizable offence under s. 135 of 
the Customs Act, and 

that it was open to the Magistrate to take 
cognizance of the non-cognizable offence in 
view of the sanction given by the Collector 
under s. 137 of the Customs Act, treating the 
charge-sheet itself as a complaint. 

An offence under rule 131B of the Defence 
of India Rules, 1962, is an offence in respect 
of which the police have powers to investi- 
gate and then arrest and report about the 
arrest to a Magistrate under the Criminal 
Procedure Code. 

KANTILAL TAKHATMAL v. STATE. 
70 Bom. L.R. 757. 


————-§. 173. See CRIMINAL PROCEDURE 
Cope, 1898, S. 251A. 70 Bom, L.R. 69. 


———-S. 173. See CRIMINAL PROCEDURE 
Cone, 1898, S. 251A. 70 Bom. L.R. 270. 


——. 173, 

A police officer appointed to assist the 
special police officer appointed under s. 13 
of the Suppression of Immoral Traffic in 
Women and Girls Act, 1956, can file a 
charge-sheet under s. 173 of the Criminal 
Procedure Code, 1898, in respect of the 
offences under the Suppression of Immoral 
Traffic in Women and Girls Act investigated 
by him. 

HARBHAJANKAUR v. STATE. 
70 Bom. L.R. 778. 


———§, 173. ‘See CRIMINAL PROCEDURE 
Cope, 1898, S. 155. 70 Bom. L.R, 757. 
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(X of 1955), Secs. 7(1) (a) Gi), 10, 3—Indus- 
tries Development and Regulation Act (LXV 
of 1951), Sec. 24—Bombay Cement Control 
Order, 1959, Cis, 9, 13, 14—Cement Quality 
Control Order, 1962, Cl. 3—Investigation of 
offence under Essential Commodities Act 
whether investigation by police officer under 
Chapter XIV of Code—Report submitted 
under Chapter XIV whether report under 
s. 173 of Code—Cognizance taken by magis- 
trate upon such report and his following pro- 
cedure under s. 251A whether justified. 

Upon information supplied to the: police, 
investigation was made and after it was over 
the police filed a report before the magistrate 
relating to an offence under inter alia 
s. 7(1) (a) (ii) of the Essential Commodities 
Act, 1955. The magistrate took cognizance 
of that report and having considered that it 
was under s. 173 of the Criminal Procedure 
Code, 1898, followed the procedure prescrib- 
ed under s. 251A of the Code. On the ques- 
tion whether the magistrate should ve 
followed the procedure under s. 252 and not 
under s. 251A:— 

Held, that since no provision for investiga- 
tion of this offence is made in the Essential 
Commodities Act or under the Rules made 
thereunder, the inves igation in regard to the 
offence must be considered to be an investi- 
gation made by a police officer under Chapter 
XIV of the Code, 

that the report submitted under Chapter 
XIV must be considered as a police report 
under s. 173 upon which cognizance could be 
taken by the magistrate, and 

that, therefore, the magistrate was justified 
in following the procedure provided in s. 
251A of the Code. 

STATE V. MANAFKHA LUKMANKHA. 
70 Bom. L.R. 69. 


——-—S§, 251A—Essential Commodities Act 
(X of 1955), Sec. 7(1) (a) (ii) —Industrial 
(Development and Regulation) Act (LXV of 
1951), Sec. 24—-Investigation in regard to 
offences under Acts whether investigation by 
police officer under Chap. XIV of Code— 
Report submitted in relation to these offences 
whether police report under s. 173 of Code 
to which procedure under 251A applicable. 
Investigation in regard to offences under 
s. 7(1) (a) (ii) of the Essential Commodities 
Act, 1955 and s. 24 of the Industrial (Deve- 
lopment and Regulation) Act, 1951, must be 
considered to be an investigation made be a 
police officer under Chapter XIV of the Cri- 
minal Procedure Code, 1898. Therefore, a 
report submitted thereunder in relation to 
these offences must be considered as a report 
under s. 173 of the Code as a police report 
upon which cognizance can be taken by a 
magistrate and he can follow the procedure 
provided under s. 251A of the Code. 
STATE v. MUNAFKHA LUKMANKHA. 
70 Bom. L.R, 270. 


—-——§. 251A(2)—Indian Penal Code 
(Act XLV of 1860), Secs. 147, 148, 323, 504, 
506—Common object of persons composing 
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CRIMINAL PROCEDURE CODE S, 251A. 
(2}{Contd.) 


unlawful assembly to commit offences under 
ss. 323, 504 & 506—Such offences compound- 
ed by accused and complainant—Acquittal of 
accused of offences—Whether prosecution of 
accused for offence under s. 148 sustainable 
—Procedure to be followed by magistrate’ 
after order of acquittal. - 

A charge sheet was filed before a Magis- 
trate against some persons alleging that they 
had formed an unlawful assembly with a 
common object of beating the complainant 
and his witnesses and had caused injuries etc. 
to them and had thereby committed offences 
under ss. 147, 148, 323, 504 and 506 of the 
Indian Penal Code, 1860. The Magistrate 
issued process, At the beginning of the trial 
an application was filed by the parties which 
was signed by the complainant, the accused 
and the witnesses for compounding the off- 
ences under ss, 323, 504 and 506 of the Code. 
The Magistrate allowed the application and 
acquitted the accused of the offences under 
ss. 323, 504 and 506. A charge against the 
accused was then framed by the Magistrate 
under s. 148 of the Code. The accused plead- 
ed not guilty to the charge. An application 
was filed by the accused stating that the com- 
plainant did not intend to proceed with the 
trial as he had compounded the offence under 
s. 147 and that, therefore, they should be ac- 
quitted. The prosecution opposing the appli- 
cation prayed that they should be given an 
opportunity to lead evidence against the 
accused. The Magistrate overruled the objec- 
tion and acquitted the accused on the ground 
that as the main offences were compounded 
there could not be a trial of the offence under 
s. 148. On the question whether the Magis- 
trate was right in so holding:— 

Held, that the Magistrate after framing the 
charge under s. 148 of the Indian Penal 
Code had no jurisdiction to order an acquit- 
tal in respect of the said charge without giving 
an opportunity to the prosecution to lead 
all the evidence which it intended to lead, 
and that the proper procedure for the Magis- 
trate after the first order of acquittal was 
passed was not to frame a charge under s. 
148, but to discharge the accused under 
s. 251A(2) of the Criminal Procedure Code, 
1898, because when the offences under ss. 
323, 504 and 506 were compounded before 
any charges were framed and once the order 
of acquittal was passed on the basis of the 
composition, the Magistrate ought to have 
considered the charge under s. 148 ground- 
less within the meaning of s. 251A(2) of the 
Criminal Procedure Code. 

STATE v. BHERULAL DAGADULAL. 
70 Bom. L.R. 694. 


———S. 251A. Sce CRIMINAL PROCEDURE 
Cong, 1898, S. 155. 70 Bom. L.R. 757. 


———S,, 252. See CRIMINAL PROCEDURE 
Cope, 1898, S. 251A. 70 Bom. L.R. 69. 


———-§. 252. See CRIMINAL PROCEDURE 
Cove, 1898, S. 251A. 70 Bom. L.R. 270. 
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CRIMINAL PROCEDURE CODE S. 252. 
See CRIMINAL PROCEDURE Copp, 1898. S. 155. 
i 70 Bom. L.R. 757. 


———S§s. 337, 338. 

Where 8. 337 or 338 of the Criminal Pro- 
cedure Code apply, it is always proper to 
invoke these sections and follow the proce- 
dure there Jaid down. Where these sections 
do not apply there is the procedure of the 
withdrawal of the case against an accomplice, 
LAXMIPAT CHORARIA v. STATE. 

70 Bom. L.R. (S.C.) 595. 


~S. 342—Whether accused making 
Statement under s. 342 deposes as a witness, 


The statement of an accused under s. 342° 


of the Criminal Procedure Code, 1898, may 
be taken into consideration in an inquiry or 
trial but it is not strictly evidence in: the case. 
STATE v. Dr. R. B. CHOWDHARI. 

70 Bom. L.R. (S.C.) 139. 
342, See INDIAN OATHS ACT, 
70 Bom, L.R. (S.C.) 595. 


~S. 342A. See INDIAN OATHS ACT, 
1873, S. 5. 70 Bom, L.R. (S.C.) 595. 


————S8. 403—Person tried for criminal 
breach of trust committed during certain 
period—Such person tried again for criminal 
breach of trust committed during same period 
but in respect of different amount—Second 
trial whether barred. 

The second trial of an accused person for 
criminal breach of trust committed by him 
during a certain period is not barred by 
reason of the principle contained in s. 403 
of the Criminal Procedure Code, 1898, not- 
withstanding that he has been tried previously 
for having committed criminal breach of trust 
during the same period but in respect of a 
different amount. 

There is no conflict between the views ex- 
EI mde v. Kashinath, 12 Bom, 
R. an mperor v, Anant Nara 
47 Bom. L.R. 138. ea 

CHUDAMAN NARAYAN v. STATE. 
70 Bom. L.R. 383. 


~————S. 435. See CRIMINAL PROCEDURE 
Cope, 1898, S. 133. 70 Bom, L.R. 588. 


~S. 439, See CRIMINAL PROCEDURE 
Cope, 1898, S. 133. 70 Bom. L.R. 588. 


~S. 465 —Accused jointly tried with 
other accused found to be of unsound mind— 
Whether trial of other accused should be 
postponed, 

Under s. 465 of the Criminal Procedure 
Code, 1898, the provision for postponement 
of further proceedings applies in the ‘case’ 
of an accused suspected to be of unsound 
mind only and does not imply postponement 
of the whole trial in respect of his other co- 
accused, 

NARAYANRAO MADHAORAO v. STATE. 
70 Bom. LR. 425. 


S. 498-—-Bail to persons accused of 
non-bailable offence when to be granted. 


$, 
1873, S. 5. 
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CRIMINAL PROCEDURE CODE, S, 498 
—{Contd,) 


In connection with granting bail to persons 
accused of non-bailable offences (not punish- 
able with death or imprisonment for life), 
one of the considerations is the danger of the 
accused absconding. In considering this 
danger, the Court has to consider the weight 
of the evidence against the accused, the na- 
ture and gravity of the charge and severity 
of the degree of punishment that might 
follow. Another consideration is the danger 
of witnesses being tampered with or of evi- 
dence being suborned. In considering these 
matters, the character, means and standing 
of accused persons have to be taken into con- 
sideration. At the same time, the Court has 
to see that there is no punitive detention and 
that opportunity is given as far as possible 
to the accused persons to prepare their 
defence. ~ 
MAHAMED HUSSAIN y. THE STATE. 

70 Bom. L.R. 247. 


S. 540—Whether s. 540 limits power 
of Court to cases involving something artsing 
ex improviso which no human ingenuity can 
foresee. , 

Section 540 of the Criminal Procedure 
Code, 1898, confers a power in absolute terms 
tọ be exercised at any stage of the trial to 
summon a witness or examine one present in 
Court or to recall a witness already examined, 
and makes this the duty and obligation of the 
Court provided the just decision of the case 
demands it. Where the Court exercises the 
power under the second part of the section 
the inquiry cannot be whether the accuse 
has brought anything suddenly or unexpected- 
ly but whether the Court is right in thinking 
that the new evidence is needed by it fora 
just decision of the case. If the Court has 
acted without the requirements of a just de- 
cision, the action is open to criticism but if 
the Court’s action is supportable as being in 
aid of a just decision the action cannot be 
regarded as exceeding the jurisdiction. 
JAMATRAJ KEWALJI v. STATE. 

70 Bom. L.R. (S.C.) 134. 


CRIMINAL TRIAL—Alternative and in- 
consistent pleas. See PLEAS. 
70 Bom, L.R. 399. 


CUSTOMS ACT (LII of 1962), S. 104(4). 


Customs Act, 1962, S. 137. 
Ser 70 Bom. LR. 757. 


——Ss, 107, 108—Indian Evidence Act 
(I of 1872), Sec. 25—Criminal Procedure 
Code (Act V of 1898), Secs. 5(2), 162— 
—Customs Officers whether police officers— 
Whether statements recorded by Customs 
Officers under s. 107 or 108 of Customs Act 
admissible in evidence. 

Customs Officers under the Customs Act, 
1962, cannot be regarded as police officers. 
Therefore, statements recorded by them under 
the Act are not hit by s. 25 of the Indian 
Evidence Act, 1872, and are admissible in 
evidence. f 
PUKHRAJ v. K. K. GANGULY. 

70 Bom. LR, 231. 
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CUSTOMS ACT, Ss, 111, 112—Constitution 
of’India, Art. 30(2)—Defence of India Rules, 
1962, Rule 131-B—Foreign Exchange Regu- 
tion Act (VI of 1947), Sec. 8—Criminal Pro- 
cedure Code (Act V of 1898), Sec, 342-A—Pro- 
ceedings initiated by customs officers under 
ss. 111 & 112 of Customs Act against per- 
sons whose trial for connected offences im- 
minent in Criminal Court—Whether such 
proceedings amount to contempt of Criminal 
Court—What constitutes contempt of Court 
—Proceedings under ss. 111 & 112 whether in 
violation of art, 20(3) of Constitution. 

The customs officers under ss, 111 and 112 
of the Customs Act, 1962, are empowered to 
confiscate smuggled goods and to levy penalty 
on persons concerned with the smuggling. 
They may initiate proceedings for confiscation 
of the goods and for imposition of the penalty 
though the trial of those persons in a Crimi- 
nal Court for connected offences is imminent. 
The initiation and continuance of those pro- 
ceedings in good faith cannot amount to 
contempt of the Criminal Court. The power 
of adjudicating penalty and confiscation under 
ss. 111 and 112 of the Act is vested in them 
alone. The Criminal Court cannot make this 
adjudication. The issue of the show-cause 
notice and proceedings thereunder are autho- 
rised by the Act and are not calculated to 
obstruct the course of justice in any Court. 

To constitute contempt of Court, there 
must be involved some “act done or writing 
published calculated to bring a Court or a 
judge of the Court into contempt or to lower 
his authority” or something “calculated to 
obstruct or interfere with the due course of 
justice or the lawful process of the courts.” 

Compulsion in the context of art. 20(3) of 
the Constitution of India must proceed from 
another person or authority. 

In proceedings against an accused person 
under ss, 111 and 112 of the Customs Act, 
1962, there is no compulsion on him to enter 
the witness-box. He may, if he chooses, 
not appear as a witness in such proceedings. 
The necessity to enter the witness-box for 
substantiating his defence is not such a com- 
pulsion as would attract the protection of art. 
20(3) of the Constitution. 

Similar issues arise in the trial of offences 
for contravention of r. 131-B of the Defence 
of India Rules, 1962, and s. 8 of the Foreign 
Exchange Regulation Act, 1949. The customs 
officers will have to enquire into these issues, 
though the same issues will later be tried by 
the Criminal Court. The Customs Act con- 
templates parallel proceedings of this kind 

Quacre: Whether in the event of the accus- 
ed being summoned by the customs authori- 
ties under s. 108 of the Customs Act to give 
evidence in proceedings under ss. 111 and 112 
of the Act, he can claim the protection of 
art. 20(3) and whether in the event of his 
being then compelled to give incriminating 
answers he can invoke the protection of the 
proviso to s. 132 of the Indian Evidence Act 
against the use of those answers in the crimi- 
nal proceedings. s 
TUKARAM GAOKAR v. R. N. SHUKLA. 

70 Bom, L-R (S.C.) 718. 
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CUSTOMS ACT, S. 135. See CUSTOMS ACT, 
1962, S. 137. 
70 Bom. LR. 757. 


———S. 137—Criminal Procedure Code 
(Act V of 1898), Secs. 155(2), 173, 252, 
251A—Police filed charge-sheet in respect of 
offence under s. 135, Customs Act after in- 
vestigation and after obtaining sanction under 
s. 137 of Customs Act—Whether investiga- 
tion illegal and Magistrate could take cogniz- 
ance of the offence. 

The police filed a charge-sheet before a 
Magistrate against the accused alleging that 
they were guilty of an offence under s. 135 
of the Customs’ Act, 1962, read with s. 34 
of the Indian Penal Code, 1860. Before fil- 
ing this charge-sheet the police after investi- 
gation had taken the sanction of the Collector 
of Central Excise purporting to be under 
s. 137 of the Customs Act. The accused’ 
filed an application before the Magistrate 
that the case against them should be dismis- 
sed because the offence under s. 135 of the 
Customs being a non-cognizable offence under 
s. 104(4) of the Customs Act, the investiga- 
tion carried out by the police was illegal in- 
asmuch as the police had not been authorised 
by an order of a Magistrate as required under 
ae of the Criminal Procedure Code, 
1898:— 

Held, that the charge-sheet filed by the 
police ‘could be constructed as a complaint 
in respect of a non-cognizable offence and 
as the complaint was filed with the necessary 
sanction under s. 137 of the Customs Act, the 
investigation could not be challenged as ille- 
gal merely because the police reported about 
the non-cognizable offence under s. 135 of 
the Customs Act, and 

that it was open to the Magistrate to take 
cognizance of the non-cognizable offence in 
view of the sanction given by the Collector 
under s. 137 of the Customs Act, treating the 
charge-sheet itself as a complaint. 
KANTILAL TAKHATMAL v. STATE. 

70 Bom. L.R. 757. 


CUSTOMS OFFICERS. See Customs ACT, 
1962, Ss. 107, 108. 70 Bom. L.R. 231. 


DEFENCE OF INDIA ACT (XXXV of 1939) 
S. 19— Defence of India Rules. Rules 9, 10, 
13—Arbitration (Act X of 1940), Secs. 
14(2), 46, 17, 30—Whether Arbitration Act 
applies to arbitrations held under s. 19 of 
Defence of India Act—“Law for the time be- 
ing in force” in s. 19(1)(g), Defence of 
India Act, whether Arbitration Act falls with- 
in ambit of expression—Section 14(2) whe- 
ther inconsistent with provisions of s. 19. 

The Arbitration Act, 1940, does not apply 
to arbitrations held under s. 19 of the Defence 
of. India Act, 1939, and therefore s. 14(2) of 
the Arbitration Act does not apply to an 
award made under s. 19 of the Defence of 
India Act. 

The words “law for the time being in 
force” in s. 19(7)(g) of the Defence of India 
Act, 1939, refer to any law bearing upon the 
subject of arbitration which is in force at the 
time when the question of applicability of 
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DEFENCE OF INDIA ACT, 1939, S. 19— 
(Contd.) 


that law to arbitration under s. 19 of the Act 
arises and covers any such law which came 
into force even after the passing of the Act. 

Section 14(2) of the Arbitration Act, 1940, 
is inconsistent with the provisions of s. 19 of 
the Defence of India Act, 1939, and the Rules 
made thereunder, and therefore by reason of 
s. 46 of the Arbitration Act, s. 14(2) of the 
Arbitration Act does not apply to an award 
made under s. 19 of the Defence of India 
Act. 
DINSHAW MANEKJI v. G. B. BADKAS. 

70 Bom. L.R. (O.C.J) 632. 


pee NCE OF INDIA RULES, 1962, R. 
An offence under rule 131B of the Defence 
of India Rules, 1962, is an offence in respect 
of which the police have powers to investi- 
gate and then arrest and report about the 
arrest to a Magistrate under the Criminal 
Procedure Code. 
KANTILAL TAKHATMAL v. STATE. 
70 Bom, L.R. 757. 


—————R. 131-B. See Customs Act, 1962, 
SS. 111, 112. 70 Bom. L.R, (S.C.) 718. 


DISPLACED PERSONS (COMPENSA- 
TION AND REHABILITATION) ACT 
(XLIV of 1954), S. 19— Constitution of 
India. Art. 14—Validity of s. 19. 

Section 19 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954, is 
not ultra vires art. 14 of the Constitution of 
India and is valid. 

Power CABLES v. B. K. POTDAR. 
70 Bom. L.R. 586. 


DIVORCE. See Hinbu MARRIAGE ACT, 
1955, S. 23. 70 Bom. L.R. 80. 


ELECTRICITY ACT (IH of 1903). See 
ErectricrrY Act, 1910, S. 6. 
70 Bom. L.R. 177. 


ELECTRICITY ACT (IX of 1910),, S. 6 
Indian Electricity Act (HI of 1903), Sec. 
7(1), 4(3)—Electricity (Supply) Act (LIV of 
1948), Sec. 71—General Clauses Act (X of 
1897), Sec. 8—Whether mention of correct 
date of expiry of relevant period in notice 
under s. 6(1) of I. E. Act of 1910 an essen- 
tial requirement for its validity—Section 
58(2) whether immunizes licences granted 
under 1. E. Act of 1903 in respect of altera- 
tion or amendment of condition of licence 
under 1, E. Act of 1903. 

The provision of s. 6(J) of the Indian 
Electricity Act, 1910, requiring the State 
Electricity Board to mention in the notice 
that the licensee is required to sell the 
undertaking at ‘the expiry of the relevant 
period is an essential requirement of law 
and must be accurately and sufficiently des- 
cribed and mentioned in the notice. There- 
fore, the mention of the appropriate and 
correct date of the expiry of the relevant 
period is an integral part of the requirement 
of the section, and if that is not properly 
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ELECTRICITY ACT, 1910, 8. 6—{Contd.) 


indicated or accurately mentioned the notice 
will suffer from a serious lacuna proving 
fatal to the validity of the notice. 

Section 58(2) of the Indian Electricity Act, 
1910, cannot be interpreted as immunizing 
the licences granted under the Indian Electri- 
city Act, 1903, from any action in the matter 
of alteration or amendment of the condition 
of the licence under the provisions of the 
1910 Act. Whenever an occasion arises to 
determine as to what Act applies regarding 
the terms and conditions of the licence and 
the obligations of the licensee, it will be the 
Indian Electricity Act for the time being in 
force. 

NAGPUR ELEC. Co. v. M. S. E. BOARD. 
70 Bom. L.R. 177. 


————S. 58. See ErecmicrrY Act, 1910, 
S. 6. 70 Bom. L.R. 177. 


ELECTRICITY (SUPPLY) ACT (LIV of 
1948), S. 49 —Maharashtra Electricity (Sup- 
ply) Rules, 1963—Constitution of India— 
Whether State Electricity Board can levy uni- 
form tariffs in respect of electricity consumers 
in compact and sparse areas—Validity of s. 49 
of Act LIV of 1948, 

Under s, 49 of the Electricity (Supply) 
Act, 1948, the consumers of electricity in a 
compact area can be treated as on a par with 
the consumers in sparse area and uniform 
tariffs can be levied on both. Therefore, a 
State Electricity Board under s. 49 of the 
Act has ample powers to frame uniform 
tariffs in respect of consumers of such areas 
and such levy would be valid. 

The question of the Board showing undue 
preference to any person in fixing the tariffs 
and terms and conditions for supply of elec- 
tricity will not arise when the Board frames 
uniform tariff under sub-ss. (7) and (2) of 
s. 49 of the Act. When the entire tariff is 
uniform for every consumer, there is no ques- 
tion of any undue preference as every con- 
sumer will pay the same amount for the 
same benefit received by him. Sub-section 
(3) of s. 49 recognises the power of the 
Board to fix different tariffs for the supply of 
electricity and it is here that an occasion for 
any undue preference being shown may arise. 
Therefore, sub-s. (4) of s. 49 will control the 
Board under sub-s. (3) of s. 49. 

Section 49 of the Act does not offend the . 
provisions of the Constitution of India and 
is valid. 

Man’rra S. E. BOARD v. KALYAN MUN'’LITY. 
70 Bom. L.R. (S.C.) 733. 


EMPLOYEES’ PROVIDENT FUNDS ACT 
(XIX of 1952),8. 1—Whether s. 1(3(b) 
applies to all establishments which are or are 
not factories. 

Section 1(3)(6) of the Employees’ Provi- 
dent Funds Act, 1952, empowers the Central 
Government to apply the Act to all trading 
or commercial establishments, whether such 
establishments are factories or not. 

The Notification dated March 7, 1962, issu- 
ed by the Government of India under s. 1 
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EMPLOYEES’ PROVIDENT FUNDS ACT, 
S. 1—(Contd.) 


(3) (5) of the Act applies to all trading and 
commercial establishments, whether they are 
factories or not. 
VARJIVANDAS HIRJI v. GHATPUDE. 

70 Bom. L.R. (O.C.J.) 500. 


————_-§, 7A—Employees’ Provident Funds 
Scheme, 1952. Paras. 26, 32, 33, 35, 36, 
38—A pplicability of  Scheme—Whether 
Scheme applies when discovery made and/or 
order under s. 7A made—Order under s.7A 
directing payment of amount for period prior 
to date of order whether can be made. 

The Employees’ Provident Funds Scheme, 
1952, becomes effective regarding an establish- 
ment immediately it is applied to the estab- 
lishment and the conditions of its application 
are satisfied without an order under s. 7A of 
the Employees’ Provident Funds Act, 1952, 
and the employer is bound to give it effect, 
except when a case is governed by s. 19A of 
the Act. There is nothing in the Act or the 
Scheme to indicate that the Scheme becomes 
applicable only when discovery is made and/ 
or an order in that res is made. There- 
fore, if an order is made under s. 7A of the 
Act by the Regional Provident Fund Com- 
missioner directing, after proper inquiry, the 
employer to make back payment, he is not 
applying the Act and the Scheme retrospec- 
tively, but is only enforcing it from the date 
it should have been implemented by the em- 
ployer. 

SHAPOORJI v. CHAIRMAN, BOARD OF TRUSTEES. 
70 Bom. L.R. 581. 


—_——-§. 19A. See EMPLOYEES’ PROVI- 
DENT Funnps Act, S. 7A. 
70 Bom. L.R. 581. 


EMPLOYEES’ PROVIDENT FUNDS 
SCHEME, 1952. See EMPLOYEES’ PROVI- 
DENT Funps Acr, 1952, S. 7A. 

70 Bom. L.R. 581. 


ESSENTIAL COMMODITIES ACT (X of 
1955), S. 7. See CRIMINAL PROCEDURE 
Cope, 1898, S. 251A. 70 Bom, L.R. 69. 


————S. 7(1)(a)(ii). 

Investigation in regard to offences under 
s. 7(1) (a)(ii) of the Essential Commodities 
Act, 1955 and s. 24 of the Industrial (Deve- 
lopment and Regulation) Act, 1951, must be 
considered to be an investigation made by 
a police officer under Chapter XIV of the 
Criminal Procedure Code, 1898. Therefore, 
a report submitted thereunder in relation to 
these offences must be considered as a re- 
port under s. 173 of the Code as a police 
report upon which cognizance can be taken 
by a magistrate and he can follow the pro- 
cedure provided under s. 251A of the Code. 
STATE v. MUNAFKHA LUXMANKHA. 

$ 70 Bom. L.R. 270. 


EVIDENCE ACT (7 of 1872), S. 7—Admissi- 
bility of tape record—Evidentiary value of 
such record. 

A contemporaneous tape record of a rele- 
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EVIDENCE ACT, S, 7—(Contd.) 


vant conversation is a relevant fact and is 
admissible under s. 7 of the Indian Evidence 
Act, 1872. 

If a statement is relevant, an accurate tape 
record of the statement is also relevant and 
admissible. The time and place and accuracy 
of the recording must be proved by a com- 
petent witness and the voices must be pro- 
perly identified. One of the features of 
magnetic tape recording is the ability to 
erase and reuse the recording medium. Be- 
cause of this facility of erasure and re-use, 
the evidence must be received with caution. 
The Court must be satisfied beyond reasonable 
aoe that the record has not been tampered 
with, 

The Supreme Court does not lend its ap- 
proval to the police practice of tapping tele- 
phone wires and setting up. hidden micro- 
phones for the purpose of tape recording. 
YUSUFALLI ESMAIL v. THE STATE. 

70 Bom. L.R. (S.C.) 76. 


—-——S8,. 10.—Admissibility of evidence of 
photographs to prove writing or handwriting. 

Evidence of photographs to prove writing 
or handwriting can only be received if the 
original cannot be obtained and the photo- 
graphic reproduction is faithful and not faked 
or false. Such evidence should be admissible 
particularly under s. 10 of the Indian Evi- 
dence Act, 1872, to prove participation in 
the conspiracy. 

The showing of a large number of photo- 
graphs to a witness and asking him to pick 
out that of the suspect is a proper procedure 
but showing a photograph and asking the wit- 
ness whether it is of the offender is improper. 
If the intention is to rely upon the identifica- 
tion of the suspect by a witness, his ability 
to identify should be tested without showing 
him the suspect or his photograph, or fur- 
nishing him the data for identification. Show- 
ing a photograph prior to the identification 
makes the identification worthless. 
LAXMIPAT CHORARIA v. STATE. 

70 Bom. LR. (S.C.) 595. 


————_S. 25. 

Customs Officers under the Customs Act, 
1962, cannot be regarded as police officers. 
Therefore, statements recorded by them 
under the Act are not hit by s. of the 
Indian Evidence Act, 1872, and are admissi- 
ble in evidence. 

PUKHRAJ v. K. K. GANGULY. 
70 Bom. L.R. 231. 


—_——S. 30.—Sea Customs Act (VII oł 
1878), Sec. 171-A—Statements made in 
answer to notice under s. 171-A, Sea Customs 
Act whether can be received against maker 
and co-accused—Accomplice evidence, evid- 
entiary value of. 

Section 30 of the Indian Evidence Act, 1872, 
does not limit itself to confessions made to 
magistrates, nor do the earlier sections do so. 

Statements made in answer to a notice 
under s. 171-A of the Sea Customs Act, 1878, 
must be specially scrutinised to find out if 
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they were made under threat or promise from 
some one in authority. If after such scrutiny 
they are considered to be voluntary, they 
may be received against the maker and in the 
same way as confessions are received, also 
against a co-accused jointly tried with him. 

Two accused were tried jointly with others 
for offences under s. 120-B of the Indian 
Penal Code read with s. 167(8) of the Sea 
Customs Act, but before judgment convict- 
ing both these was pronounced one of them 
died. The deceased had made a confessional 
statement implicating the other accused in 
answer to a notice under s. 171-A of the Sea 
Customs Act. On the question of the rele- 
vancy of this statement:— 

Held, that the statement was relevant under 
s. 30 read with s. 32(3) of the Indian Evi- 
dence Act. 

Every detail of the story of the accomplice 
need not be confirmed by independent evi- 
dence although some additional independent 
evidence must be looked for to see whether 


‘the approver is speaking the truth and there 


~ 


must be some evidence, direct or circumstan- 
ial, which connects the co-accused with the 
crime independently of the accomplice, One 
such, circumstance may be the making of con- 
fessions without a chance for prior consulta- 
tion between the confessing co-accused. _ But 
before even a number of such confessions can 
be used each such confession must inspire 
confidence both in its content and in the 
manner and circumstances of its making. If 
there be any suspicion of false implication 
the confession must be discarded as of no 
probative value. This may result from a 
variety of circumstances of which a few alone 
may be mentioned, such as why the accused 
confessed, whether he expected a gain for 
himself by implicating his co-accused, the 
part he assigns to himself and that to his 
co-accused, the opportunity for being coach- 
ed up to narrate a false story or a story false 
in certain details. Where there is a single 
retracted confession corroborating other ac- 
complice evidence, the caution must neces- 
sarily be still greater and probative value 
smaller. Even if there are more than one 
such confession and they are proved to be 
given independently and without an oppor- 
tunity for a prior concert, the probative value 
may increase but the need for caution re- 
mains because a number of suspects may be 
prompted by the same or different motives 
to embroil a particular individual. It is only 
when false implication is excluded after close 
scrutiny that confession of a co-accused can 
be used to lend assurance to other evidence. 
Haroon HAJI v. STATE. 

70 Bom. L.R, (S.C.) 540. 


———~S. 32. (3). See Evinence Act, 1872, 
S. 30. 70 Bom. L.R, (S.C.) 540. 
—-——S. 59. See EVIDENCE Acr, 1872, 
S. 67. 70 Bom. L.R. (O.C.J.) 683. 
—-~——S. 6l. See Evmence Act, 1872, 
S. 67. 70 Bom. L.R. (0.C.J.) 683. 
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EVIDENCE ACT S. 62, See EVIDENCE 
Act, 1872, S. 67. 


70 Bom. L.R, (O0.CJ.) 683. 
———8, 67—Document duly proved by 


witness as to its handwriting and signature—- 


Admissibility of document. 

A hand-written post-card was sought to be 
admitted in evidence as the same was duly 
proved by the evidence of a witness who had 
deposed to its handwriting as well as signa- 
ture. 


Held, that the post-card could not be ad- 
mitted in evidence. 
BHIMA TIMA y. PIONEER CHEMICALS, 
70 Bom. L.R. (0.C.J.) 683. 


——S§. 91. See Evinence Acr, 1872, 
S. 67. 70 Bom, L.R. (0.C.7.) 683. 
—_——S§. 114. See BLOOD TESTS. 


70 Bom. L.R. 222. 


————8, 114, ìll (6). See EVIDENCE Act, 
S. 30. 70 Bom, LR. (8.C.) 540. 

. 133. See EVIDENCE Act, 1872, 
S. 30. 70 Bom. L.R. (S.C.) 540. 


FACTORIES ACT (LXIII of 1948) S. 85.— 
Bombay Factories Rules, 1950. Rule 3-A— 
Owner handing over factory on rent and 
workers working without his permission and 
not under agreement with him—A pplicability 
of s. 85(1) (ii). , 

Section 85(/) (i?) of the Factories Act, 
1948, does not contemplate a case where the 
owner hands over the factory on rent and 
the workers work without his permission and 
not under agreement with him. In other 
words, if there is no connection between the 
owner and the workmen in the sense that 
they work without his permission and with- 
out an agreement with him, there would be 
no question of the liability of the owner as 
an occupier. 
STATE. v. JAMNABAI PURSHOTTAM. 

70 Bom. L.R. (S.C.) 141. 


FOREIGN EXCHANGE REGULATION 
ACT, 1947 (VII of 1947), S. 8 See 
Customs Act, 1962, SS. 111, 112. 

70 Bom. L.R. (S.C.) 718. 


———§, 12—Sea Customs Act (VIII of 
1878), Sec. 167(8)—Customs Act (LII of 
1962)—Requisites of declaration under s. 
12(1), Foreign Exchange Regulation Act. 

Under s. 12(/) of the Foreign Exchange 
Regulation Act, 1947, the declaration requir- 
ed to be made must be a true declaration 
stating the correct value of the goods and 
not any declaration irrespective of the cor- 
rectness of the value. 
UNION OF INDIA v. HAIM. 

70 Bom. L.R, 95. 


FOREIGN TRADE MARK. See TRADE 
AND MERCHANDISE MARKS Act, 1958, S. 11. 
70 Bom. L.R, (O.C.J.) 37. 
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FUNDAMENTAL RULES, RR. 53, 544. 
See BOMBAY CIVIL SERVICE RULES, RR. 151, 
152. 70 Bom. L.R. (S.C.) 726. 


GENERAL RULES (GOODS) OF GOODS 
TARIFF PART I. RULE = 118—Indian 
Railways Act (IX of’ 1890), Sec. 73—Indian 
Contract Act (IX of 1872), Secs. 161, 70— 
Whether Railway bound to re-weigh goods 
and endorse loss in transit before delivery 
made to consignee—Consignee whether can 
refuse delivery if Railway refuses re-weigh- 
ment—Practice as to re-weighment. 

Rule 118 of General Rules (Goods) of 
Goods Tariff Part I, framed under the Indian 
Railways Act, 1890, does not enjoin on Rail- 
ways to re-weigh goods where there has been 
a change in the condition of the consignment, 
e.g. transhipment of goods from one wagon 
to another at an intermediate station. 

A consignee or other person entitled to 
take delivery of goods is not entitled to in- 
sist on a condition that goods shall be weigh- 
ed or examined by the Railway and loss 
endorsed regarding damage and shortage, if 

‘any, before he takes delivery. The consignee 
or other person entitled to delivery is not 
justified in refusing to take delivery if the 
Railway does not agree to re-weighment or 
examination of goods. $ 

Normally it is the duty of such person to 
take delivery of the consignment in the con- 
dition in which it is found after giving notice 
to the officer of the Railway giving delivery 
as to its condition and then sue the Railway 
for damage or shortage, if any. He has no 
right in law to insist that either the officer of 
the Railway should make an endorsement or 
that the consignee should be permitted to 
make an endorsement as to the damaged con- 
dition of the consignment in the railway 
registers. 

Under the Indian Contract Act, 1872, there 
is a duty on a person claiming damages on 
account of breach of contract to mitigate 
the damage. 

BENGAL COAL v. UNION OF INDIA. 


70 Bom. L.R. 254. 


“GOOD FAITH.” 

Good faith implies upright mental attribute 
and clear conscience. It contemplates an 
honest effort to ascertain the facts upon 
which the exercise of the power must rest. 
It is an honest determination from ascertain- 
ed facts. Good faith precludes pretence, de- 
ceit or lack of fairness and uprightness and 
also precludes wanton or wilful negligence. 
Karas WorkKS v. MUNCIPALTY, B. & N. 

70 Bom. L.R. 554. 


GOVERNMENT SERVANT, act of—Lia- 
bility of State in tort for such act. See 
TORT. 70 Bom. L.R. 212. 


GOVERNOR, Legislative power of. See 
WEST KHANDESH MEHWASSI ESTATES (PRO- 
PRIETARY RIGHTS ABOLITION ETC.) REGULA- 
TION, 1961. 70 Bom. L.R. 654. 


GUARDIAN, contract of purchase by. See 
SPECIFIC PERFORMANCE. 70 Bom. L.R. 456. 
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HIGH COURT. 


HIGH COURT—Jnurisdiction, 

The High Court has revisional jurisdiction 
against an order of a magistrate made under 
s. 133 read with s. 140 of the Criminal Pro- 
cedure Code, 1898, as amended by the State 
Government. 

CHHATRAPATI Co-op. Ho. Soc. v. STATE. 
70 Bom. L.R, 588. 


See PRACTICE. 


HIGH COURT, Jurisdiction of. 

Under s. 154 of the Maharashtra Co-ope- 
rative Societies Act, 1960, any person aggriev- 
ed by an order of a statutory authority 
subordinate to the Registrar or the State 
Government has the right to make an appli- 
cation for revision challenging the orders 
adverse to the interests of such a person. It 
is only in the last resort, if the authorities 
empowered to give relief to anyone claiming 
under a right under the Act are unable to 
give the necessary relief, that the jurisdiction 
of the High Court can be invoked. 

NARAYAN v. KAMGAR Co-op. HousING Soc. 
70 Bom. L.R, 621. 


HIGH COURT—Judge—Judge appointed to 
head Commission under Commission of En- 
quiry Act—Whether such Judge entitled to sit 
and act as Judge of High Court—Remarks 
made by Judge against his colleague in 
judgment without any justification or basis 
that he had acted improperly—Necessity for 
observance of judicial decorum. 

A Judge of the High Court, when he is 
appointed to head a Commission under the 
Commission of Enquiry Act, does not demit 
his office as a Judge and when the Commis- 
sion is not actually sitting he is entitled to 
sit as a Judge of the High Court. It is only 
where a Judge of the High Court is appoint- 
ed to another post, which is a whole time 
post, that it may be said that on such appoint- 
ment he can no longer work as a Judge of the 
High Court for the time being, though, even 
in such a case, when the work is over, he 
reverts as a Judge of the High Court with- 
out fresh appointment. A Judge appointed 
to head a Commission of Enquiry remains as 
part of the High Court:and if the Commis- 
sion of Enquiry is not working continuously 
he is entitled to sit and act as a Judge of the 
High Court in the intervals. 

Judicial decorum has to be maintained 
by a Judge at all times and even where cri- 
ticism is justified it must be in language of 
utmost restraint, keeping always in view that 
the person making the comment is also falli- 
ble. Even where there is justification for 
criticism the language should be dignified 
and restrained. 

ALOK KUMAR v. Dr. D. S. SARMA. 
70 Bom. L.R. (S.C.) 198. 


————Power of judicial superintendence— 
Constitution of India, art. 227. 

The power of judicial superintendence 
vested in the High Court under art. 227 of 
the Constitution of India, over the Authority 
appointed under the Minimum Wages Act, is 
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limited to seeing that the Authority func- 
tions within the limits of its authority. The 
High Court will not review the discretion of 
the Authority judicially exercised, but it may 
interfere if the exercise of the discretion is 
capricious or perverse or ultra vires. The 
High Court may refuse to interfere under 
art, 227 unless there is grave miscarriage of 


justice. | 

SARPANCH, LONAND GRAM PANCHAYAT v. 
RAMGIRI. 70 Bom, L.R. (S.C.) 144. 
HINDU LAW 


1. ADOPTION: See ADOPTION. 


2. MAINTENANCE : See HINDU ADOP- 
TIONS AND MAINTENANCE ACT. 


3. MARRIAGE: See HINDU MARRIAGE 
ACT. 


4. PARTITION: See Hinnu_ SUCCES- 


SION ACT. 

4, SUCCESSION: See HINDU SUCCES- 
ston ÀCT. 

5. WIDOW: (a) See Hinpdu Succes- 


SION ACT. 

(b) See Widow. 

(c) See Hinpu WOMEN’S 
RIGHT TO PROPERTY 
ACT. 


Adoption—Alienee purchasing half- 
share in house from sole surviving copar- 
cener at partition—Whether adopted son 
can divest alienee of such property—Improve- 
ments made by successor on property—Whe- 
ther adopted son takes such property sub- 
ject to payment of compensation for improve- 
ee of Property Act (IV of 1882), 

ec. 51. 

Under Hindu Law the doctrine of relation 
back which comes into effect on adoption of 
a son by a widow to her husband has its 
limitations, One such limitation is that where 
property ultimately vests in the sole surviv- 
ing coparcener and he sells that property, 
then the alienee of that property cannot be 
divested of it by the adopted son. ‘This is 
because the sole surviving male member of a 
joint Hindu family is the full owner of all 
the family a in spite of an unexer- 
cised power of adoption possessed by the 
widow of a predeceased coparcener, and such 
survivor can alienate all or any of the family 
properties absolutely and the son adopted 
after the alienation would not be in a posi- 
tion to challenge the same, 

Adoption relates back to the date of death 
of the adoptive father and, therefore, the 
adopted son is entitled to displace titles ac- 
quired by inheritance by the successors. The 
successors take the estate subject to a con- 
tingency that on adoption they may be divest- 
ed; but they do not take the estate as tres- 
passers. Therefore, if they have made any 
improvements on the property out of their 
own earnings which the adopted son claims, 
he should be liable to make good the amount 
spent on the property. 

The Court while decreeing an adopted son’s 
suit for possession of the share of the joint 
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family property, is entitled to make such 
equitable orders as justice demands. 
MAHADEO GOPAL v. RAMESHWAR. 

70 Bom, L.R. 89. 


HINDU ADOPTIONS AND MAINTEN- 
ANCE ACT (LXXVHI of 1956), S. 22— 
Illegitimate daughter of person dying prior 
to coming into operation of Act—Whether 
such daughter entitled to claim maintenance 
against estate of deceased. . 

Under s. 22 of the Hindu Adoptions and 
Maintenance Act, 1956, an illegitimate 
daughter of a person who has died prior to 
the coming into operation of the Act is not 
entitled to claim maintenance against his or 
her estate. 

JAIWANTI v. ARVIND NAVINCHANDRA. 
70 Bom. L.R. (O.C.J.) 67. 


HINDU MARRIAGE ACT (XXV of 1955), 
S. 13. See Hinpu MARRIAGE Act, 1955, 
S. 23. 70 Bom, L.R. 80. 


————-S.  23—Party against whom decree 
for restitution of conjugal rights passed re- 
fusing to resume cohabitation for two years 
or upwards after decree—Whether Court can 
refuse to pass decree for divorce under 
s. I3(1A) on petition filed by such party— 
Whether s. 13(1A) subject to s. 23(1)—Whe- 
ther conflict between ss. I3(1A) and 23(1). 

Under s. 23(/) of the Hindu Marriage Act, 
1955, it is open to the Court to refuse to 
pass a decree for divorce under s. 13(JA) of 
the Act on a petition filed by a party who 
has refused to resume cohabitation for a 
period of two years or upwards after passing 
of a decree against such person for restitu- 
tion of conjugal rights, 

In a petition filed under s. 13(/A) of the 
Act not only is it open to the Court to con- 
sider whether the provisions mentioned in 
s. 23(1) of the Act are satisfied but the Court 
is under an obligation to consider that ques- 
tion. Section 23 is in the nature of an over- 
riding provision, not only for the reason that 
it governs “any proceeding” under the Act, 
but for the more important reason that it 
provides that it is only if the conditions 
mentioned in sub-s. (71) are satisfied “but 
not otherwise” that the Court shall decree 
the relief sought. 

LAXMIBAI y. LAXMICHAND. 
70 Bom, L.R. 80. 


HINDU SUCCESSION ACT (XXX of 1956), 
S. 14.—Property posseessed by widow in lieu 
of maintenance under instrument, decree, 
order or award—Whether such property of 
absolute ownership of widow under s. 14(1). 

Property possessed by a Hindu widow in 
lieu of her maintenance, in exercise of her 
right to such maintenance either under any 
instrument, decree, order of the Civil Court 
or award, before the coming into force of 
the Hindu Succession Act, 1956, becomes the 
widow’s absolute property after the coming 
into force of the Act by virtue of s. 14(1) of 
the Act. 

Where property is given to the widow in 
satisfaction of her claim to maintenance, by 
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oral arrangement or- any written instrument 
or under any decree of the Court, the charac- 
ter of the property remains the same, viz. 
the widow gets the property in exercise of 
her right to be maintained out of the joint 
family property conferred on her under the 
old Hindu Jaw. The instrument or the de- 
cree or the award in such cases only goes to 
recognise the rights which the widow already 
possessed and the instrument or the decree 
or the award cannot be said to be the source 
or foundation of such rights in the property 
so as to attract the provisions of s. 14(2) of 
the Act, 

Under s. 14(2) of the Hindu Succession 
Act, 1956, the words “property acquired... 
under a: decree or an order of the Civil 
Court” should be read ejusdem generis with 
the preceding words “property acquired by 
way of gift or under a will”. 

YAMUNABAL GANGADHAR v. PARAPPA. 
70 Bom, L.R. 611. 


~N, 14-— Partition-deed whether falls 
within description of “any other instrument” 
in s. 14(2)—Partition whether a transfer 
under Transfer of Property Act (IV of 1882). 

In s. 14(2) of the Hindu Succession Act, 
1956, the word “acquired” is used in its re- 
stricted sense, viz., a creation or acquisition 
of title for the first time where no prior title 
existed. The document in order to fall 
under the description “any other instrument”, 
must be of a type where title is created for 
the first time by that document, viz., like a 
will or gift. Therefore, a partition-deed be- 
tween members of a joint Hindu family can- 
not fall within the description of “any other 
instrument” referred to in s. 14(2) of the 
Act, because no fresh title is created by a 

artition-deed among the members of the 
joint Hindu family. 

The acquisition that is contemplated by 
s. 14(7) of the Act is not limited to acquisi- 
tion of new title, but also includes allotment 
of shares in lieu of the prior existence of 
title. The connotation of the word “acquir- 
ed” in s. Mu is the widest and includes 
every kind of acquisition. 

_ In a limited sense for the purpose of the 
Transfer of Property Act, 1882, the partition 
of a joint family could be a transfer. 
JAGANNATHPURI y. GODABAI. 

70 Bom, L.R. 749. 


————-§. 15—Widow inheriting property 
from second husband as absolute owner— 
Whether on widow’s death her son by her 
first husband or the heirs of her second hus- 
band succeed to her property. 

Under s. 15 of the Hindu Succession Act, 
1956, a son by the first husband of a female 
Hindu is entitled to succeed to the property 
‘on her death inherited by her from her second 
husband. 

The expression “son or daughter of the 
deceased” in s. 15(2)(b) of the Hindu Suc- 
cession Act includes the son or daughter of 
the female Hindu born to her from any 
other husband than the husband from whom 
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the female Hindu had inherited the property. 
RAMA ANANDA y. APPA BHIMA. 
70 Bom, LR. 773. 


HINDU LAW—Widow—Compromise by;— 
Widow allotted husband's share on partition 
of joint family property—-Widow arriving at 
compromise, in suit for partition and posses- 
sion, whereby agreeing to enjoy part of 
allotted property during lifetime and such 
property to revert to coparceners after her 
death, civil or natural—Remarriage of widow 
and suit by her daughter claiming full share 
allotted to widow--Whether daughter's rights 
affected as result of curtailing by widow of 
her rights by compromise. 

In a partition effected in 1951 between the 
widow of a coparcener in a joint Hindu 
family and other members of the coparce- 
nary, four fields were allotted to her as her 
share in the property. Subsequently, in a 
suit filed by her against the coparceners for 
partition and separate possession of her share 
which was allotted to her, she compromised 
her claim by agreeing to take only two fields 
for her enjoyment during her life-time which 
were to revert back to the coparceners after 
her death, civil or natural. ‘Thereafter the 
widow remarried and her daughter, who was 
a minor at the time of the partition suit and 
was not made a party to it, in a suit against 
the coparceners claimed the four fields as 
the sole heir to the property allotted to her 
mother in 1951. On the question whether the 
action of the widow in curtailing her own 
rights in the property either as to the totality 
of the property or rights therein could, in 
any manner, affect the position and rights of 
her daughter as an heir of her father: — 

Held, that as a result of the partition, the 
property got separated as property represent- 
ing the share of the widow's husband when 
she demanded and obtained the four fields 
as her share in the partition of joint family 
property, 

that this property, therefore, would devolve 
thereafter only according to law, and 

that unless the coparceners could establish 
that what the widow did was necessary i.e., 
justified by legal necessity, her action or 
abridgment of her own rights within the pro- 
perty would in no way affect the claim of 
the daughter as an heir to the property allot- 
ted to the widow as representing her husband 
in the partition. 

MANDA HARIBHAU vy. PANDURANG. 
70 Bom, L.R. 293. 


HINDU WOMEN’S RIGHTS TO PRO- 
PERTY ACT (XVIII of 1937), 8. 3.—Pro- 
perty left by Hindu male obtained at parti- 
tion between himself and his son or other 
me of joint family whether covered by 
s. : 

The property left by a Hindu male obtain- 
ed at a partition between such male per- 
son and other members of the family where 
the partition was between a father and a 
son or between a father and other members 
of the joint family is “an interest in a Hindu 
joint family property” within the meaning of 
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HINDU WOMEN’S RIGHTS TO PRO- 
PERTY ACT, S. 3—{Contd.) 


that expression in s. 3(2) of the Hindu 
Women’s Rights to Property Act, 1937. 

On the death of such a divided copar- 
cener the extent of the interest which his 
widow would take in that property will be 
according as a person claiming such property 
is either a widow as a sole claimant, or other 
joint coparceners, who have right to inherit- 
ance along with the widow to the property, 
and separated coparceners are excluded. 
PARWATI SANTOSH vy. JANABAI GADI. 

70 Bom, L.R. 517. 


HYDERABAD HOUSES (RENT, EVIC- 
TION AND LEASE) CONTROL ACT 
(Hyd. XX of 1954), S. 15(3)(a) (iii): — 
Whether for applicability of s. a) (a) (iii) 
necessary for landlord to have business at 
time of eviction—“Acted illegally”, meaning 
of expression in s. 21 iG s 

Section 15(3) (a) (iii) of the Hyderabad 
Houses (Rent, Eviction and Lease) Control 
Act, 1954, does not lay down any condition 
for the eviction of a tenant to the effect that 
the Jandlord must have an actual business at 
the time of eviction. 
_ The words “a business which he is carry- 
ing on” in s. 15(3) (a) (iii) of the Act mere- 
ly qualify the words “if the landlord is not 
occupying for the purpose of” and no more. 

Under s. 21(c) of the Hyderabad Houses 
(Rent, Eviction and Lease) Control Act, 
1954, acting illegally means making an 
illegal order and not mere error of procedure 
in connection with the illegal order. 
MADANLAL RANGALAL v. GURUNATH. 

70 Bom, L.R. 578. 


————S. 21(c). See HYDERABAD Houses 
(RENT, EVICTION AND LEASE) CONTROL ACT, 
1954, S. 15(3) (a) (iii). 70 Bom. L.R. 578. 


HYDERABAD LAND REVENUE ACT 
(Hyd. VIII of 1317f.), S. 104 See HYDERA- 
BAD LAND REVENUE ACT, 1317f, S. 119. 

70 Bom. L.R. (S.C.) 146. 


—_—_—S. 116. See HYDERABAD LAND RE- 
VENUE ACT, 1317f, S. 119. 
70 Bom. L.R. (S.C.) 146. 


————S. 119% Whether s. 119 applies to 
movable property in custody and possession 
of Court—Law of priority under s. 104 
whether applies only in respect of land re- 
venue. 

Section 119 of the Hyderabad Land Re- 
venue Act, 1317 F., applies not only to mov- 
able property which is in the custody and 
possession of the judgment-debtor but also to 
movable property in the custody and posses- 
sion of a Court. 

The priority specified in s. 104 of the 
Hyderabad Land Revenue Act applies only 
in respect of land revenue and not in respect 
of other taxes, In respect of other taxes only 
the procedure for recovery under s. 116 of 
the Act applies and not the substantive law 
of priority under s. 104. 

COLLECTOR, AURANGABAD y. CENTRAL BANK. 
70 Bom. L.R. (S.C.) 146. 


GENERAL INDEX. 
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HYPOTHETICAL RENT. See MUNICIPAL 
ACT (CORPORATION), S. 154(J). 
70 Bom. L.R. (S.C.) 327. 


ILLEGITIMATE DAUGHTER, Mainten- 
ance, claim of, by. See HINDU ADOPTIONS 
AND MAINTENANCE ACT, 1956, S. 22. 

70 Bom. L.R. (O.C.J.) 67. 


INDUSTRIAL (DEVELOPMENT AND 
REGULATION) ACT (LXV of 1951), S. 2A. 
Investigation in regard to offences under 
s. 7(1) (a) (ii) of the Essential Commodities 
Act, 1955 and s. 24 of the Industrial (Deve- 
lopment and ‘Regulation) Act, 1951, must be 
considered to be an-investigation made by a 
police officer under Chapter XIV of the 
Criminal Procedure Code, 1898. Therefore, a 
report submitted thereunder in relation to 
these offences must be considered as a report 
under s. 173 of the Code as a police report 
upon which cognizance can be taken by a 
magistrate and he can follow the procedure 
provided under s. 251A of the Code. 
STATE v. MUNAFKHA LUKMANKHA. 
70 Bom. L.R. 270. 


INDUSTRIAL DISPUTE. 

Because more than one employee of an em- 
plover raises a similar question it does not 

ecome a collective dispute. It is only a col- 
lective dispute which can answer the descrip- 
tion of an industrial dispute and so long as 
the dispute is not a collective dispute al- 
though more than one person claim the same 
relief individually, it cannot be said that there 
may be a case for making a reference to the 
Industrial Tribunal. 
AMBICA TOBACCO Co. v. LABOUR COURT. 

70 Bom. L.R, 159. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), S.10(1). See INDUSTRIAL DISPUTES 
Act, 1947, S. 12(5). 

70 Bom. L.R. (O.C.J.) 52. 


——§.  12(5)}Campany arrriving at 
agreement relating to bonus with union re- 
presenting its factory workers—Agreement 
not acceptable to union representing com- 
pany’s office employees—Government reject- 
ing latter’s request to refer dispute to Indus- 
trial Tribunal on ground that there could not 
be different rate of bonus for office emplo- 
yees—Whether Government's decision based 
on extraneous consideration. 

A company arrived at an agreement under 
the Bombay Industrial Relations Act, 1946, 
with a union representing more than 4000 
workers at its factory in connection with pay- 
ment of bonus. This agreement was not ac- 
ceptable to another union representing 17 
workers employed at the head office of the 
company. Conciliation proceedings having 
failed, the latter union approached the Gov- 
ernment for reference of the dispute to the 
Industrial Tribunal under the Industrial Dis- 
putes Act, 1947. The Government refused to 
refer the dispute on the ground “that the 
management has offered to the workmen 
bonus at the same rate at which it has paid 
bonus to its factory workmen, numbering 
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over 4000, under an agreement reached with 
their representative union... and there can- 
not be a different rate of bonus for the work- 
men working in the head office of the com- 
pany numbering over 20 only.” On the ques- 
tion whether the decistion arrived at by Gov- 
emment was based on considerations extra- 
neous and not germane to the issue:— 

Held, that it was open to the Government 
to take into consideration the fact that if 
two rates of bonus were declared, one for 
the workers at the head office and the other 
for the workers at the factory, it would lead 
to unrest amongst the workers, the conse- 
quences whereof would adversely affect the 
Oy and endanger the industria] peace, 
an 

that, therefore, the reasons assigned by the 
Government were germanc to the issue in- 
volved before it and there was nothing ex- 
tranecous or foreign about the same. 
NATIONAL UNION Etc. v. STATE. 

70 Bom, L.R. (O.C.J.) 52. 


——-—_8. 183). See INDUSTRIAL Dis- 
PUTES ACT, 1947, S. 12(5). 
70 Bom, L.R. (0.C.J.) 52. 


—~——S. 33C—Minħimum Wages Act 
(XI of 1948), Secs. 20(3), 2(h)—Claim for 
minimum wages whether covered by s, 33C (2 
of Industrial Disputes Act—Whether benefit 
referred to in s. 33C(2) must be one arising 
under I. D. Act—Remedy under s. 33C(2) 
whether barred by reason of s. 20(3) of Pay- 
ment of Wages Act—More than one employee 
of employer raising similar question, whe- 
ther becomes collective dispute. 

Separate applications were filed under 
s. 33C(2) of the Industrial Disputes Act, 
1947, (as it stood before its amendment by 
Act No. 36 of 1964), by workers against the 
same employer claiming the difference be- 
tween the wages actually paid and the wages 
payable at the minimum rate of wages fixed 
under the Minimum Wages Act, 1948. The 
employer denied the very existence of rela- 
tionship of employer and employee between 
himself and any of the applicants’ and con- 
tended that what was claimed by the appli- 
cants was not a benefit which alone could be 
claimed under s. 33C(2) of the Act nor was 
a benefit which was capable of compensation 
in terms of money:— 

Held, that the claims of the applicants 
could properly be made in applications under 
s. 33C(2), and that the Labour Court had 
jurisdiction to entertain the claims and ad- 
judicate upon them. 

The benefit referred to in s. 33C(2) of the 
Industrial Disputes Act, 1947, need not be a 
benefit arising under the Act, and, therefore 
a workman claiming a benefit under any 
other Act is entitled to have recourse to the 
remedy under s. 33C(2) of the Act. 

The remedy provided by s. 33C(2) of the 
Industrial Disputes Act, 1947, is not barred 
because provision has been made for enforce- 
ment of the right before the authority under 
the Minimum Wages Act, 1948. 
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Because more than one employee of an 
employer raises a similar question it does not 
become a collective dispute. It is only a col- 
lective dispute which can answer the descrip- 
tion of an industrial dispute and so long as 
the dispute is not a collective dispute al- 
though more than one person claim the same 
relief individually, it cannot be said that there 
may be a case for making a reference to the 
Industrial Tribunal. 

AMBICA TOBACCO Co. v. LABOUR COURT. j 
70 Bom. L.R. 159. 


———$§. 33C(2) —Limitation Act (XXXV1 
of 1963), Secs. 137, 2(a) & (b), 131, 132, 
133, 119—Indian Limitation Act (IX of 
1908), Secs. 181, 158, 178—Industrial Dis- 
putes (Bombay) Rules, 1957. Rules 67, 62 
—A pplications filed under s. 33C(2) prior to 
its amendment in 1964 whether governed b 
art. 137 of Limitation Act, 1963—A pplicabi- 
lity of art. 137. 

Applications filed under s. 33C(2) of the 
Industrial Disputes Act, 1947, prior to its 
amendment by Central Act XXXVI of 1964, 
are governed by the period of limitation laid 
down in art. 137 of the Limitation Act, 1963. 

Article 137 of the Limitation Act, 1963, 
applies to applications under laws other than 
nee contained in the Civil Procedure Code, 


Manacer, P. K. PORWAL v. LABOUR COURT. 
70 Bom. L.R. (F.B.) 104. 


————-SCHEDULE Ii, ENTRY 2, See 
INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) Act, 1946, S. 13A. 

70 Bom, LR. 506. 


INDUSTRIAL EMPLOYMENT (STAND- 
ING ORDERS) ACT (XX of 1946), S. 13A 
—Bombay Industrial Employment (Standing 
Orders) Rules, 1959. Rule I4—Industrial 
Disputes Act (XIV of 1947), Schedule I 
entry: No, 2; Secs. 7, 2(k), 10(1) (c), 2(8), 
33c—Whether special notification under 
s. 13A of Act of 1936 necessary to empower 
Labour Court to exercise jurisdiction in res- 
pect of particular application under s. 13A— 
Such application whether can be made by 
person who was workman before making 
application—Whether Labour Court under 
s. 13A can grant substantive or consequential 
relief. 

A notification constituting a Labour Court 
under the Industrial Disputes Act, 1947 and 
empowering it to deal with entry No. 2 in the 
Second Schedule to the said Act as to the 
application and interpretation of standing 
orders, will be a sufficient specification for 
disposal of applications under s. 13A of the 
Industrial Employment (Standing Orders), 
Act, 1946. Therefore, a separate notification 
empowering such Labour Court to exercise 
jurisdiction in respect of a particular’ appli- 
cation under s. 13A of the latter Act to de- 
cide such application and to determine a 
specific question as to the application and 
interpretation of a standing order is not 
necessary. 

The words “and specified for the disposal 
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of such proceedings” in s. 13A of the Indus- 
trial Employment Standing Orders) Act, 
1946, mean “specified for the disposal of dis- 
putes under entry No. 2 in the Second Sche- 
dule to the Industrial Disputes Act.” 

An application under s. 13A of the Indus- 
trial Employment (Standing Orders) Act, 
1946 can be maintained by a person who be- 
fore the making of the application was a 
workman and seeks to have a question as to 
the application or interpretation of a stand- 
ing order determined in relation to the period 
during which he was a workman. 

Under s. 13A of the Industrial Employ- 
ment (Standing Orders) Act, 1946, the 
Labour Court cannot grant substantive or 
consequential relief. 

Question of intention as to whether a 
workman intended to abandon his services 
or not may be relevant in some cases for a 
finding of fact whether a workman has aban- 
doned his services. But in cases where aban- 
donment is to be inferred from a given fact 
by a fiction of law, question of intention 
would not arise, nor a question of actual 
abandonment. -' 

CHIPPING & PAINTING ETC. v. ZAMBRE. 
70 Bom, L.R. 506. 


INTRA VIRES. See ULTRA VIRES. 


IRON AND STEEL CONTROL ORDER, 
1956, CL. 27. See CONSTITUTION OF INDIA, 
Art. 299. 70 Bom. L.R. (0.CJ.) 364. 


JUDGE. See High COURT. 
70 Bom. L.R, (S.C.) 198. 


JUDGE, behaviour of. 
` It is wrong for any Judge to take up a 
contentious attitude and adopt the role of a 
litigant. 
L. S. SHERLEKAR v. AGARWAL. 

70 Bom. L.R, (0.C.3.) 100. 


JURISDICTION. See CRIMINAL PROCEDURE 
Cope, 1898, S. 540. 
70 Bom. LR. (S.C.) 134. 


—-—Authority under the Payment of 
Wages Act. 

The Authority under the Payment of 
Wages Act, 1936, has jurisdiction to deter- 
mine any question that may incidentally arise 
ie. which is integrally connected with and 
necessary to be decided in considering the 
question whether there is non-payment of 
wages or illegal deduction in wages, subject 
to this that in doing so it does not encroach 
upon other jurisdictions, Therefore, it would 
not be within the power of the employer to 
take such matter out of the jurisdiction of 
Hes Authority by raising questions of fact otr 
aw. 

A. RAHIM y. SHIRAJ KASIM. | Hi 
70 Bom, L.R, 704. 


—— High Court. 
The High Court has revisional jurisdic- 
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tiop against an order of a Magistrate made 
under s. 133 read with s. 140 of the Criminal 
Proceduré Code, 1898, as amended by the 
State Government, 
CHHATRAPATI Co-op. Ho. Soc. v. STATE. 

70 Bom. L.R, 588. 


LABOUR COURT. See BOMBAY INDUSTRIAL 
RELATIONS Act, 1947, S. 78(1)D. 
70 Bom. L.R. 298. 


powers of. See INDUSTRIAL EM- 


` PLOYMENT (STANDING ORDERS) Act, 1946, 


S. 13A. 70 Bom. LR. 506. 


LAND ACQUISITION ACT (I of 1894)— 
Bombay Land Requisition Act (Bom. XXXIH 
of 1948)—Initiation of proceedings under 
Land Acquisition Act after requisitioning 
lands under Bombay Land Requisition Act 
whether abuse of power under latter Act. 
The exercise of power under the Bombay 
Land Requisition Act does not exhaust or 
make incompatible the exercise of power 
under the Land Acquisition Act, 1894, There- 
fore, the initiation of proceedings under the 
Land Acquisition Act after requisitioning the 
lands under s. 5(J) of the Bombay Land Re- 
quisition Act does not mean abuse of the 
power under the provisions of the latter Act. 
COLLECTOR, AKOLA v. RAMCHANDRA. 
70 Bom. L.R, (S.C.) 128. 


S, 3b). 

A person who in execution of his decree 
attaches the amount of compensation award- 
ed to the judgment-debtor under the Land 
Acquisition Act, 1894, is a “person interes- 
ted” within s. 3(b) of the Act.and he can 
be made a party in a reference pending under 
s. 18 of the Act. 

SUNDERLAL v. PARAMSUKHDAS. 
70 Bom, L.R, (S.C.) 353. 


See 


sS. 4. MUNICIPAL Act 
(Boroucus), S. 52. 
70 Bom. L.R. (S.C.) 722. 


———S. 6. 

The notification under s. 6 of the Land 
Acquisition Act, 1894, must be followed by 
a proceeding for determination of compen- 
sation without any unreasonable delay. 
AMBALAL vy. AHMEDABAD MUNICIPAL CORPN. 

70 Bom. L.R. (S.C.) 722. 


————-§. 18—Creditor attaching compensa- 
tion awarded to judgment-detor—Whether 
creditor “person interested” within s. 3(b)— 
Creditor whether can be made party in refer- 
ence pending under s. 18. 

Under s. 18 of the Land Acquisition Act, 
1894, any person interested can claim a re- 
ference. A person claiming an interest in 


‘compensation would also be entitled to claim 


a reference. A person claiming an interest in 
compensation would be a person interested in 
the objection if the objection is to the 
amounf of compensation or the apportion- 
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ment of compensation, and if his clainy is 
likely to be affected by the decision on ‘the 
objection. Section 21 which restricts the scope 
of enquiry to a consideration of the interests 
of the persons affected by the objection does 
not restrict the grounds which can be raised 
by a person affected by the objection to pro- 
tect his interests. The restriction that is laid 
is not to consider the interests of a person 
who is not affected by the objection. There- 
fore a person claiming an interest in compen- 
sation is entitled to be heard under ss, 20 and 
21 of the Act. 

A person who in execution of his decrce 
attaches the amount of compensation award- 
ed to the judgment-debtor under the Land 
Acquisition Act, 1894, is a “person interes- 
ted” within s. 3(b) of the Act and he can 
be made a party in a reference pending under 
s. 18 of the Act, 

SUNDERLAL v. PARAMSUKHDAS. 
70 Bom. L.R. (S.C) 353. 


———S. 20. See LAND ACQUISITION ACT, 
1894, S. 18. 70 Bom, L.R. (8.C.) 353. 


S. 21. See LAND ACQUISITION ACT, 
1894, S. 18. 70 Bom, L.R. (S.C.) 353. 


LEGISLATURE, powers undergoing change 
between passage of parent Act and Amend- 
ment Act—Validity of retrospective amend- 
ing Act, how determined. 

Where the powers of a legislature have 
suffered a change after the passing of the 
parent Act, the validity of a retrospective 
amending Act cannot be decided by recourse 
to the legal fiction that the latter was’ passed 
along with the former. Therefore if the con- 
stitutional validity of a retrospective amend- 
ing Act is challenged on the ground of cir- 
cumstances which have come into existence 
after the parent Act was passed, it would not 
be right to decide that question by assuming 
that the amending Act was passed at the 
same time as the parent Act. The legal fiction 
that retrospective amending Act was passed 
at the same time when the t Act was 
passed presupposes that the legislative com- 
petence of the legislature has remained un- 
changed between the date of the parent Act 
and the date of the amending Act. That pre- 
supposition may not be justified. 
MANSINGH SURAJSINGH v. THE STATE. 

70 Bom. L.R, 654. 


LICENCE. 

There is no presumption in law that a per- 
son who possesses only a learner’s licence to 
drive a motor vehicle or possesses no licence 
at all does not know driving. 

SULEMAN RAHIMAN vy, STATE. 
' 70 Bom. L.R, (S.C.) 536. 


LIMITATION ACT (IX of 1908), S. 4. 
Section 4 of the Indian Limitation Act, 
1908, applies to applications under O. XXI, 
r. 89, of the Civil Procedure Code, 1908. 
JuGu ANNAYABA y, BAJARAN. 
70 Bom. L.R, 412. 
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LIMITATION ACT, S. 20. See Civil PrO- 
CEDURE Cops, 1908, O. XXI, R. 1. 
70 Bom. L.R, 151. 


————-ART. 109— Whether words “belong- 
ing to the plaintiff’ in art. 109 import ele- 
ment of ownership. 

The word “belonging” used in the first 
column of art. 109 of the Indian Limitation 
Act, 1908, does not necessarily import an ele- 
ment of ownership. It only imports the ele- 
ment of title to possession of the immovable 
property from which a right to appropriate 
profits springs. It is, therefore, not necessary 
in all cases to attract art. 109, that the plain- 
tiff who claims to have been wron y de- 
prived of the profits of the land, must neces- 
sarily be the owner of the property. 
KRISHNA RAMBHAU v. DHARMA. 

70 Bom. L.R, 617. 


———-ART, 182— Limitation Act (XXXVI 
of 1963), Sec. 136—Hyderabad Agricultural 
Debtors Relief Act, 1956. Secs. 2(4), 38, 47 
—A pplication for execution of award made 
under Hyderabad Act whether governed by 
art. 182. 

Article 182 of the Indian Limitation Act, 
1908, or art. 136 of the Limitation Act, 1963, 
is not applicable to an application for execu- 
tion of an award made under the Hyderabad 
Agricultural Debtors Relief Act, 1956. 
DATTU APPARAO y. DIGAMBAR. * 

70 Bom. L.R, 86. 


LIMITATION ACT (XXXVI of 1963), 
S. 136. See LIMITATION ACT, 1908, S. 182, 
70 Bom. L.R, 86. 


——-ART. 137—Industrial Disputes Act 
(XIV of 1947), S. 33C(2). 

Applications filed under s. 33C(2) of the 
Industrial Disputes Act, 1947, prior to its 
amendment by Central Act XXXVI of 1964, 
are governed by the period of limitation laid 
down in art. 137 of the Limitation Act, 1963. 

Article 137 of the Limitation Act, 1963, 
applies to applications under laws other than 
y contained in the Civil Procedure Code, 
1908. 

MANAGER, P. K. PORWAL v. LABOUR COURT. 
70 Bom. L.R. (F.B.) 104. 


MADHYA PRADESH PUBLIC TRUSTS 
ACT, 1951. See BOMBAY PUBLIC TRUSTS ACT, 


1950, S. 28. 
70 Bom. L.R, (S.C.) 324. 


MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS ACT 
(Mah. XXVII of 1961), S. XI— Maharashtra 
Agricultural Lands (Ceiling on Holdings) 
Rules, 1962. Rule 10(3)—Procedure to be 
followed by authorities to determine person 
entitled to surplus land under Act. 

The purpose of the Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act 
1961, being to achieve socio-economic goal 
of providing land to needy persons in cer- 
tain order of priorities, the authorities con- 
cerned are required to follow scrupulously 
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MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT, 
8, 27-—(Contd.) 


and deliberately every rule and every step 
prescribed so as to ensure fulfilment of the 
object of the Act. That object will be de- 
feated if the procedure for t of lands is 
unduly hampered or hustled through. 

In order to determine the proper person en- 
titled to surplus land under the Act, suff- 
cient notice must be given under the Maha- 
rashtra Agricultural Lands (Ceiling on Hold- 
ings) Rules, 1962, and wide publicity ensured 
to make as many people know as possible, 
not only in the village in which the land is 
situate, but in villages within a radius of five 
miles, about allotment of land. Sufficient 
time must be given after a person comes to 
know that certain land is available for allot- 
ment and further procedure cannot be has- 
tened through. In preparing the provisional 
statement in Form XII as required by mle 
10(3) of the Rules, the authorised person 
must arrange the names of the applicants ac- 
cording to the order of priority provided by 
s. 27 of the Act. Therefore at this stage some 
inquiry is contemplated regarding claims of 
various persons who belong to particular 
category to determine the order of priorities, 
A further opportunity is given by the Rules 
to make objections in writing. Even if no ob- 
jections in writing have been made, objec- 
tions can be taken orally if a date is fixed 
for hearing objections. It is only after a fair 
opportunity is given to all claimants and to 
all objectors that a final decision as to the 
choice of person entitled to the grant of land 


can be made. 

AMINUDDIN v. BHAOJI. 70 Bom. L.R, 421. 
nn, 45(2). See MAHARASHTRA AGRI- 
CULTURAL LANDS (CEILING ON HOLDINGS) 
Act, 1961, S. 27. 70 Bom. L.R, 421. 


MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) 
RULES, 1962, R. 10(3). See MAHARASHTRA 
AGRICULTURAL LANDS (CEILING ON How- 
INGS) Act, S. 27. 70 Bom. L.R, 421. 


MAHARASHTRA CO-OPERATIVE SO- 
CITIES ACT (Mah. XXIV of 1961), 8, 19 
—Bombay Rents, Hotel and Lodging House 
Rates Control Act (Bom. LVII of 1947), 
Sec. 28--Dispute between landlord a member 
co-operative society and his tenant regarding 
possession of premises—Whether dispute can 
be referred to arbitration under Mah. Act— 
Finality to decision of Registrar under 
s. 91(1) whether extends to merits of con- 
troversy between ies. 

A dispute between a landlord who is a 
member of a co-operative society and his 
tenant as to recovery of rent or possession is 
within the scope of s. 91(1) of the Maha- 
rashtra Co-operative Societies Act, 1960, and 
can be referred to arbitration notwithstand- 
ing s. 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 

The non-obstante clause in s. 91 of the 
Maharashtra Co-operative Societies Act, 
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CIETIES ACT, S. 19—{Contd.) 


1960, has over-riding effect over s. 28 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. 

The finality given to the decision of the 
Registrar under s, 91(2) of the Maharashtra 
Co-operative Societies Act, 1960, is only 
limited to the jurisdictional question as to 
whether the matter referred constitutes a dis- 
pute under s. 91(/) of the Act, The finality 
does not extend to the merits of the con- 
troversy between the parties, nor to their 
substantive rights, 

S. BHATTACHARJEE v. GOSAVI, 
70 Bom, L.R. 607 


——-Ss. 91, 93— Maharashtra Co-operative 
Societies Rules, 1961. Rules 76, 77—W he- 
ther nominee to decide dispute within parti- 
cular time—Nominee’s power under r. 77 
whether ends if he does not decide dispute 
within two months. 

The Maharashtra Co-operative Societies 
Act, 1960, does not contemplate the appoint- 
ment of a nominee for a particular period. 
The Act contemplates the appointment of a 
nominee for a particular dispute. There is no 
limit on the power of the nominee to decide 
the dispute within a particular time, The Act 
does not say that after the year of office is 
over, the nominee would cease to be a nomi- 
nee of the Registrar. Rule 76 of the Maha- 
rashtra Co-operative Societies Rules, 1961, 
which permits the Registrar to make the ap- 
pointment, does not say that immediately 
after the so-called term of the nominee 
ends, he shall cease to function as.a nominee. 

Rule 77 of the Rules is not a peremptory 
Rule. It is a permissive Rule and it merely 
enables the Registrar in a case where the 
nominee does not decide the dispute within 
two months to withdraw the case and proceed 
with it as mentioned in the Rule. It does not 
say that the nominee’s power comes to an 
end if the nominee does not decide the dis- 
pute within two months. 

N. NAGESHWAR RAO y. RUTH MOSES. 
70 Bom, L.R. 404. 


———8, 154—Jurisdiction of High Court 
when to be invoked. 

Under s. 154 of the Maharashtra Co-ope- 
rative Societies Act, 1960, any person aggriev- 
ed by an order of a statutory authority sub- 
ordinate to the Registrar or the State Gov- 
ernment has the right to make an application 
for revision challenging the orders adverse to 
the interests of such a person. It is only in 
the last resort, if the authorities empowered 
to give relief to any one claiming under a 
right under the Act are unable to give the 
necessary relief, that the jurisdiction of the 
High Court can be invoked, 

NARAYAN v. KAMGAR Co-op. House Soc. 
70 Bom. L.R. 621. 


MAHARASHTRA CO-OPERATIVE SO- 
CIETIES RULES, 1961, R. 76. See MAHA- 
RASHTRA CO-OPERATIVE SOCIETIES Acr, 1961, 
Ss. 91, 93. 70 Bom. L.R. 404. 
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MAHARASHTRA CO-OPERATIVE SO- 
CIETIES RULES, 1961, R. 77. 

Rule 77 of the Rules is not a peremptory 
Rule. It is a permissive Rule and it merely 
enables the Registrar in a case where the 
nominee does not decide the dispute within 
two months to withdraw the case and pro- 
ceed with it as mentioned in the Rule. It 
does not say that the nominee’s power comes 
to an end if the nominee does not decide 
the dispute within two months. 

N. NAGESHWAR RAO yv. RUTH MOSES. 
70 Bom, L.R. 404. 


MAHARASHTRA FOODGRAINS DEAL- 
ERS’ LICENSING ORDER, 1963. CLAUSE 
3—Essential Commodities Act (X of 1955), 
Sec. 7—Presumption raised in cl. 3(2) of 
Order extends with respect to carrying on of 
business of storing foodgrains for sale. 
Under clause 3(2) of the Maharashtra 
Foodgrains Dealers’ Licensing Order, 1963, 
the presumption extends only to the purpose 
for which the foodgrains are stored, namely 
their sale, and not with respect to the carry- 
ing on of the business of storing for sale of 
the same, so as to attract the provisions of 
clause 3(7) of the Order. 
STATE v. VITHAL Hari. 70 Bom. L.R. 515. 


———CLAUSE 4—Licence in Form B, 
Condition No. 7-4—Whether register in 
Form D to be maintained when dealer has 
no dealings with retail dealers—Essential 
Commodities Act (X of 1955), See. 7(1) 
(a) (1). 

It is not obligatory on a dealer to main- 
tain a register of retailers in Form D as re- 
quired by Clause 7(A) of the licence given 
under the Maharashtra Foodgrains Dealers 
Licensing Order, 1963, when he has no deal- 
ings with retail dealers. 

KHUSHALCHAND BHAILAL v. STATE, 
70 Bom, L.R. 792. 


MAHARASHTRA VILLAGE PANCHA- 
YAT TAXES AND FEES RULES, 1960. 
RR. 3, 4, 5—Bombay Village Panchayats 
Act (Bom, III of 1959), Sec. 124(5)—Whe- 
ther r. 3(a) requires Panchayat to fix octroi 
limits in its resolution—Compliance with 
r. 21 whether a condition precedent to levy 
of octroi duty—Ambit of r. 5, 

Rule 3(a) of the Maharashtra Village Pan- 
chayat Taxes and Fees Rules, 1960, does not 
require the Panchayat to fix the octroi limits 
in the resolution passed under rule 3(a). 

Rule 4 of the Rules has to be read along 
with rule 21, Therefore, before the octroi 
duty can start being levied, rule 21 must be 
complied with. Para 2 of rule 4 must be read 
to mean that the octroi will be levied from 
that date provided rule 21 had been com- 
plied with. 

The fixing of the octroi limits with the 
approval of the Collector under r. 21 of the 
Rules is an essential condition precedent to 
the levy of octroi duty. 

Rule 5 of the Rules deals only with ap- 
peals against levy of any tax and not with 
the assessment or imposition of a tax or any 
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MAHARASHTRA VILLAGE PANCHA- 
YAT TAXES AND FEES RULES, 1960, 
Rr, 3, 4, 5—{Contd.) 


further appeals to the Panchayat Samiti 
under s. 124(5) of the Bombay Village Pan- 
chayats Act, 1958, 
VILLAGE PANCHAYAT v. ZILLA PARISHAD. 

70 Bom, L.R. (S.C.) 154. 


————R. 21, See MAHARASHTRA VILLAGE 
PANCHAYATS TAXES AND Fees Ru es, 1960, 
RR. 3, 4, 5. 70 Bom. L.R. (8.C.) 154. 


MAHARASHTRA ZILLA PARISHADS 
AND PANCHAYAT SAMITIS ACT (Mah. 
V of 1962), S. 49—-Constitution of India. 
Arts, 61(2), 100(1)—“Total number of 
Councillors (other than associate Council- 
lors),” meaning of expression. 

The expression “the total number of Coun- 
cillors (other than’ associate Councillors)” 
which occurs in s, 49(7) of the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, 
1961, means the actual number of Council- 
lors other than associate Councillors who are 
for the time being entitled to sit and vote at 
the time of the motion of no-confidence. 
NAMDEORAO MADHAVRAO v, DULASI. 

70 Bont, L.R. (F.B.) 843. 


~S. 49, See CONSTITUTION OF INDIA, 
Art. 191(1) (a). 70 Bom. L.R, 257. 


———-S. 50. See CONSTITUTION OF INDIA, 
Art. 191(/) (a). 70 Bom. L.R, 257. 


Se, 53(2). 
Inoa, Art. 191(7) (a). 


See CONSTITUTION OF 
70 Bom, L.R. 257. 


S, 83, See CONSTITUTION OF INDIA, 
Art. 191(2) (a). 70 Bom. L.R. 257. 


OF INDIA, 
L.R. 257. 


————8, 84. See CONSTITUTION 
Art. 191 (1) (a). 70 Bom. 


—————§, 87. See CONSTITUTION OF INDIA, 
Art. 191(1) (a). 70 Bom. L.R. 257. 


—————-§. 88. See CONSTITUTION OF INDIA, 
Art. 191(L) (a). 70 Bom. L.R. 257. 


———-—8. 90A, See CONSTITUTION OF INDIA, 
Art. 191(/) (a). 70 Bom. L.R. 257. 


MAINTENANCE, claimed by illegitimate 
daughter. See HINDU ADOPTIONS AND 
MAINTENANCE Act, 1956, S. 22. 

70 Bom. L.R. (O.C.J.) 67. 


MAMLATDARS’ COURTS ACT (Bom. Act 
II of 1906), S8. 23—Whether  revisional 
authority can intetrfere with findings of fact 
of Mamlatdar. 

Under s. 23 of the Mamlatdars’ Courts 
Act, 1906, the revisional authority can only 
go into questions of law, unless the finding 
of fact of the Mamlatdar is manifestly per- 
verse or unreasonable. 

SYED MAHABOOB vy, HABIBSHA,. 
70 Bom. L.R, 252. 
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MARINE INSURANCE—Insurer of goods 
covered by policy of marine insurance paying 
partial loss under s. 135A(3), Transfer of 
Property Act, whether entitled to sue carrier 
for compensation in his own name. 

An insurer or an underwriter of goods 
carried by sea or otherwise but covered by 
a policy of marine insurance, who on pay- 
ment of partial loss under.s. 135A(3) of the 
Transfer of Property Act, 1882, is subro- 
gated to the rights and remedies of the in- 
sured person to the extent of the payment, 
is not entitled to sue a carrier of goods or 
other wrong-doer or tortfeasor in his own 
name to recover compensation for loss or 
damage due to the assured. In cases falling 
under s. 135A (2) of the Act also the insurer 
will not be entitled to sue in his own name 
on the ground that he succeeds to the rights 
and remedies of the assured. 

ORIENTAL Ins. Co. v. A. P. LINES. 
70 Bom, L.R, 487. 


MARINE INSURANCE ACT (XI of 1963), 
S. 52, See TRANSFER OF PROPERTY ACT, 1882, 
S. 135A. 70 Bom. L.R. 487. 


————§. 53. See TRANSFER OF PROPERTY 
ACT, 1882, S. 135A. 70 Bom. L.R. 487. 


—————-S, 79, See TRANSFER OF PROPERTY 
ACT, 1882, S. 135A. 70 Bom. L.R. 487. 


————-S, 90. See TRANSFER OF PROPERTY 
Act, 1882, S. 135A. 70 Bom. L.R. 487. 


MASTER AND SERVANT—Law as 
to suspension. See BOMBAY Crvm SERVICE 
RuLes, RR. 151, 152. 

70 Bom, L.R. (S.C.) 726. 


‘Where Government is 


ae employer. 
See BOMBAY Civil Service RULES, 


RR. 


151, 152. 70 Bom, L.R. (S.C.) 726. 
MAXIM— Expressio unius est  exclusio 
alterius. 


The rule expressio unius est exclusio alte- 
rius is not of universal application and has 
to be applied with caution. 

CHHATRAPATI Co-op. Ho. Soc. v. STATE. 
70 Bom. L.R, 588. 


MINIMUM WAGES ACT (XI of 1948). 
The remedy provided by s. 33C(2) of the 
Industrial Disputes Act, 1947, is not barred 
because provision has been made for enforce- 
ment of the right before the Authority under 
the Minimum Wages Act, 1948, 
AMBICA Tosacco Co. v. LABOUR COURT. 
70 Bom, L.R. 159. 


Authority under Act whether can 
decide question of nature of relationship be- 
tween claimant and person against whom 
claim made. 

The Authority under the Minimum Wages 
Act, 1948, has jurisdiction to decide the 
question of existence or otherwise of a rela- 
tionship of employer and employee between 
the claimant and the person against whom 
the claim is made. 

NARAYAN HARI v. P. K. PORWAL. 
70 Bom. L.R. 415. 
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MINIMUM WAGES ACT, S. 20—Constitu- 
tion of India. Art. 227—Discretion to con- 
done delay in presenting application under s. 
20(2) how to be exercised by Authority— 
“Sufficient cause,” words how to be construed 
—Whether High Court can review discretion 
of Authority. 

Under the second proviso to s. 20(2) of 
the Minimum Wages Act, 1948, the discre- 
tion which the Authority has to ‘condone the 
delay in’ presenting the application under 
s. 20(2) of the Act, like other judicial dis- 
cretion must be exercised with vigilance and 
circumspection according to justice, common 
sense, and sound judgment. The discretion is 
to know through law what is just. 

The words “sufficient cause” in the second 
proviso to s. 20(2) of the Act should re- 
ceive a liberal construction so as to advance 
substantial justice when no negligence nor 
inaction nor want of bona fides is imputable 
to the appellant. 

The power of judicial superintendence 
vested in the High Court under art. 227 of 
the Constitution of India, over the Authority 
appointed under the Minimum Wages Act, is 
limited to seeing that the Authority func- 
tions within the limits of its authority. The 
High Court will not review the discretion of 
the Authority judicially exercised, but it may 
interfere if the exercise of the discretion is 
capricious or perverse or ultra vires. The 
High Court may refuse to interfere under 
art. 227 unless there is grave miscarriage of 
justice. 

SARPANCH, LONAND GRAM PANCHAYAT v. 
RAMGIRI. 70 Bom, L.R. (S.C.) 144. 


ULE, PART I, ENTRY No. 7 
—Whether construction or maintenance of 
road as railway track “construction or 
maintenance of roads” within entry 7, Part 1 
of Act. 

Employment on the construction or main- 
tenance of railway tracks or lines is employ- 
ment on the construction or maintenance of 
roads and, therefore, employment on the con- 
struction or maintenance of railways will fall 
under entry No. 7 in Part I of the Schedule 
to the Minimum Wages Act, 1948. 

UNION OF INDIA v. AUTHORITY, M. W. Act, 
70 Bom. L.R. 548. 


MINOR—Guardian contracting purchase of 
immovable property on minors behalf— 
Whether contract specifically enforceable by 
or against minor. 

A contract to purchase immovable pro- 
perty by a competent guardian acting within 
his authority on behalf of a Hindu minor is 
specifically enforceable by or against the 
minor. 

POPAT NAMDEO y. Jagu PANDU. 
70 Bom. L.R. 456. 


MORTGAGE— Mortgagee in possession 
carrying out necessary repairs. See TRANSFER 
OF PROPERTY ACT, 1882, S. 76. 

70 Bom. L.R. (S.C.) 131. 
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MUNICIPAL ACI (BOROUGHS) (Bom. 
XVIH of 1925), S. 52— Land Acquisition 
Act (I of 1894), Secs. 4, 6—Acquisition of 
land for purposes of Municipality—Failure 
of Municipality to acquire land by private 
treaty whether condition precedent before 
issuance of notification under s. 4—Whether 
Government justified in delaying determina- 
tion of compeisation after issuing notification 
under s. 6. 

Section 52 of the Bombay Municipal 
Boroughs Act, 1925, merely sets out alter- 
native modes of acquiring property: it does 
not provide that before a Municipal Borough 
may move the Government to acquire Jand 
under the Land Acquisition Act, 1894, the 
Borough should have made attempts to pur- 
chase the land by private treaty and have 
failed in that attempt. The power of the ap- 
propriate Government under s. 4 of the Land 
Acquisition Act to notify land needed or 
likely to be needed for a public purpose is 
not subject to the restriction that when the 
public purpose is of the Municipality, the 
Municipality has attempted to purchase the 
land by private treaty and has failed in that 
attempt. In issuing the notification under s. 4 
of the Land Acquisition Act, the appropriate 
Government is, therefore, not prevented, 
merely because the Municipality has not 
attempted to acquire the land by private 
treaty. 

The notification under s. 6 of the Land 
Acquisition Act must be followed by a pro- 
ceeding for determination of compensation 
without any unreasonable delay. 

AMBALAL v. AHMEDABAD MUN’PAL Corp. 
: 70 Bom, L.R. (S.C.) 722. 


MUNICIPAL ACY (CORPORATION) 
(Bom. IH of 1888) S. 154 (1)—Building or 
part of it yielding extra income over and 
above actual rent—Whether such income 
could be taken into consideration in determin- 
ing annual rent, 

In determining the rateable value of a 
building the assessing authority under s, 154 
(1) of the Bombay Municipal Corporation 
Act, 1888, can take into consideration income 
derived by the owner under an agreement 
entitling an advertisement hoarding to be put 
upon the roof of such building. 

If a building or a part of it yields an extra 
income over and above the actual rent de- 
rived from it, such income on the terms of 
s, 154(1) of the Act can legitimately be taken 
into consideration by the assessing authority 
while determining the annual rent on the 
ground that a hypothetical tenant would take 
such extra income into account while con- 
sidering what rent he can afford to offer for 
such PiE 

It is a well recognised principle in rating 
that both gross value and net annual value 
are estimated by reference to the rent at 
which the property might reasonably be ex- 
pected to be let from year to year. Various 
methods of valuation are applied in order to 
arrive at such hypothetical rent, for in- 
stance, by reference to the actual rent paid 
for the property or for others comparable to 
it or where there are no rents by reference 
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MUNICIPAL ACT 
8. 154—(Contd.} 


to the assessments of comparable properties 
or to the profits earned from the pae By 
to the cost of construction. The rent which 
a tenant could afford to give is calculated 
rebus sic stantibus, that is to say, with re- 
ference to the property in its existing phy- 
sical condition and to the mode in which it 
is actually used. The hypothetical tenant in- 
cludes all persons who might possibly take 
the property including the person actually in 
occupation, even though he happens to be 
the owner of the property. The rent is that 
which he will pay in the “higgling of the 
market”, taking into account all existing cir- 
cumstances and any relevant future trends, If 
the property affords the opportunity for the 
carrying on of a gainful trade, that fact also 
must be taken into account, The property is 
assumed to be vacant and to let and the 
material date for the valuation is that of the 
proposal which gives rise to the proceedings. 
The actual rent paid for the property is not 
conclusive evidence of value, though such 
actual rent may serve as an indication as to 
what a hypothetical tenant can afford to pay. 
However, if the actual rent is paid on terms 
which differ from those of the hypothetical 
tenancy it must be adjusted, if possible, to 
the terms of the hypothetical tenancy before 
it affords evidence of value. [See Halsbury’s 
Laws of England, (3rd ed.), Vol. 32, p. 60 
and onwards]. It is also well recognised that 
while valuing the property in question every 
intrinsic quality and every intrinsic circum- 
stance which tends to push the rental value 
up or down must be taken into considera- 
tion. In other words, in estimating the pen 
thetical rent “all that could reasonably affect 
the mind of the intending tenant ought to be 
considered.” (Cartwright v.  Sculcoates 
Union: [1900] A.C, 150). The measure for 
purposes of rating is, therefore, the rent 
which a hypothetical tenant, looking at the 
building as it is, would be prepared to pay. 
Though the tenant is hypothetical and the 
rent too is Avec the property in res- 
pect of which he would estimate that which 
he would offer as rent is not hypothetical 
but concrete, While estimating the rent which 
he would be prepared to pay he would natu- 
rally take into consideration all the advan- 
tages, together with the disadvantages attach- 
ed’ to the property, that is, the maximum 
beneficial use to which he would be able to 
put the property. 
MOTICHAND v. BOMBAY MUN. Corp, 

70 Bom. L.R. (S.C.) 327. 


(CORPORATION), 


——S, 154(1)}— Valuation on profits 
what is and how made. 

Under s. 154(7) of the Bombay Municipal 
Corporation Act, 1888, the annual rent has 
to be worked out on the basis of what a 
hypothetical tenant would be willing to pay 
as rent of the premises from year to year as 
they stand having regard to all the advan- 
tages and disadvantages relating to such pre- 
mises, such as, the situation, the nature of 
the property, the obligations and liabilities 
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(CORPORATION), 


‘attached thereto and other features, if any, 


which enhance or decrease their value to 
such tenant. The section simply enjoins up- 
on the Municipal Corporation to determine 
the annual rent and the rateable value of 
the property therefrom but does not provide 
for any particular method of rating out of 
the several well known methods usually fol- 
lowed in such assessments, such as the com- 
parative method, the contractors method, the 
unit method and the profits basis method, 
that is, profit-making capacity or valuation 
by reference to receipts and expenditure, The 
profits basis method consists in ascertainin 
the net annual value of the premises which 
has to be worked out from the profits which 
are made or which are capable of being 
made out of the premises. The gross receipts 
form the starting point of the calculation. 
When these have been ascertained, the next 
step is to deduct therefrom the expenses of 
earning those receipts, the cost of repairs, 
insurance and other expenses necessary to 
maintain the premises in a state to command 
the hypothetical rent. The remaining balance 
is divisible between the tenant, that is, the 
tenant’s share, the landlord, that is, the hypo- 
thetical rent or net annual value and rates. 
The tenant’s share is often estimated by 
applying a percentage to the tenant’s capital 
or it may be directly taken as a proporaon 
of the divisible balance or by applying a 
pèrcentage to the receipts. It is not the pro- 
fits which are rateable; they serve to indi- 
cate the rent at which the premises might 
reasonably be expected to let, particularly 
where profit is the motive of the Hypothetical 
tenant in taking the hereditament. Briefly 
stated, the profits basis method is no more 
than a calculation based on the profits earn- 
ing capacity of the premises. 

Even though the principles on which the 
profits basis method is worked out are fairly 
well-understood, there is nevertheless bound 
to be controversy in regard to the actual 
working expenses shown in the assessee’s ac- 
counts. A question would often arise whe- 
ther these expenses are the hypothetical 
landlord’s burden or that of the hypothetical 
tenant. If they are of the former class, they 
cannot obviously be claimed as deductible ex- 
penses for the hypothetical tenant would not 
take them into account while offering the 
rent at which he would take the premises 
on lease. 

MUNICIPAL Corp. v. R. W. I. TURF CLUB. 
70 Bom, L.R. (S.C.) 810. 


MUNICIPAL ACT (DISTRICT) (Bom. I 
1901), Ss. 4, 1—Whether Government when 
constituting local area can include portions 
of villages and when amalgamating adja- 
cent villages or suburbs can take parts there- 
of—Annual value for assessment of rate, how 
to be arrived at. 

Section 4 or 7 of the Bombay District 
Municipal Act, 1901, does not limit the 
power of the Government in constituting a 
municipal district to include therein the 
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MUNICIPAL ACT (DISTRICT) Ss. 4, 7— 
(Contd.) 


whole of the village or suburb. The Act per- 
mits the Government to include “land ad- 
joining thereto” which shows that a part of 
the land adjoining to an existing village or a 
suburb can also be added if it is thought ex- 
pedient so to do. Likewise while altering the 
limits of an existing municipal district it can 
exclude from or include in it part of the land 
whet it becomes necessary or expedient 
to do. 

Section 60 of the Act leaves it to the 
option of the municipality for arriving at 
the annual value for assessment of the rate 
to choose any one of the recognised methods, 
namely (1) the actual rent fetched by such 
land or building where it is actually let; 
(2) where it is not let, rent based on hypo- 
thetical tenancy particularly in the case of 
buildings and (3) where either of these two 
modes is not available by valuation based on 
capital value from which annual value has 
to be found by applying a suitable percen- 
tage which may not be the same for lands 
and buildings. The only restriction is that 
the municipality must specify in the rules 
framed by it which basis of valuation, capi- 
tal or annual letting value or any other 
basis, it proposes to adopt. 

Century Spa. & Mro. Co. v. Dist. 
MUNICIPALITY. 70 Bom. L.R, (S.C.) 802. 


~S, 60. See MunicipaL Acr (DIs- 
trict), SS, 4, 7. 
70 Bom. L.R. (S.C.) 802. 


————-Ss. 167, 167A—Bombay General 
Clauses Act (Bom. 1 of 1904), Sec. 3(20)— 
General Clauses Act (X of 1897), s. 3(22) 
~—Whether ss. 167 & 167A give absolute 
immunity to Municipality in respect of its 
negligent acts—‘Good faith’ and ‘honesty’, 
connotation of terms—Statutory negligence, 
what is, 
Sections 167 and 167A of the Bombay 
District Municipal Act, 1901, read together 
do not give absolute immunity to a muni- 
cipality in res of acts done negligently. 
If a municipality acts in discharge of statu- 
tory duties, whether enjoined or authorised 
(permitted), as long as it acts honestly, no 
action would lie against it even if it acted 
negligently. But if it did not act honestly, the 
negligence would be actionable. The plaintiff 
must in such action establish want of ‘good 
faith’ or honesty in addition to the negligence. 
A person cannot be said to act honestly un- 
less he acts with fairness and uprightness. A 
person who acts in a particular manner in 
the discharge of his duties in spite of the 
knowledge and consciousness that injury to 
someone or group of persons is likely to re- 
sult from his act or omission or acts with 
wanton or wilful negligence in spite of such 
knowledge or consciqusness cannot be said to 
act with fairness or uprightness and, there- 
for he cannot be sale to act with honesty 
r in good faith, Whether in a particular 
cae a person acted with honesty or not will 
depend on the facts of each case. 
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Good faith implies upright mental attitude 
and clear conscience. It contemplates an 
honest cffort to ascertain the facts upon 
which the exercise of the power must rest. 
It is an honest determination from ascertain- 
ed facts. Good faith precludes pretence, de- 
ceit or lack of fairness and uprightness and 
also precludes wanton or wilful negligence. 

If things authorised to be done by a statute 
are carelessly or negligently done, an action 
is maintainable. Such a breach is known as 
statutory negligence. The word ‘negligence’ 
in such cases means adopting a method which 
in fact results in damage to a third person 
except in a case where there is no other way 
of performing the statutory duty. So that it 
is negligent to carry out work m a manner 
which results in damage unless it can be 
shown that that, and that only, was the way 
in which the duty could be performed. 
Powers given by a statute must be exercised 
reasonably, and not to the prejudice of the 
public. 

Kanas Etc. Works v. Mun’LITy, B. & N. 
70 Bom, L.R. 554. 


MUNICIPAL ACT (PROVINCIAL) (COR- 
PGRATIONS) (Bom. LIX of 1949), S. 69. 
See MUNICIPAL ACT (PROVINCIAL) (CORPO- 
RATIONS), S. 481. 70 Bom. L.R, (S.C.) 745. 


————-S. 481—Words “take proccedings” 
in s. 481(1) whether mean “order proceed- 
ings to be taken” —Deputy Health Officer to 
whom power delegated under s. 69(1) to take 
proceedings against person charged with 
offence under s. 392(1)—- Deputy Health 
Officer granting permission under s. 481(1) 
(a) to Licence Inspector to file complaint in 
respect of such offence—Whether Licence 
Inspector competent to file complaint. 

Only the authorities mentioned in s. 481 
read with s. 69 of the Bombay Provincial 
Municipal Corporations Act, 1949, can 
launch proceedings against a person charged 
with offences against the Act or the rules, 
regulations or by-laws made under it. 

The words “take proceedings” in s. 481(7) 
of the Act cannot be interpreted to mean 
“order proceedings to be taken.” 

Therefore, where the Deputy Health 
Officer of a municipality governed by the 
Act granted permission ane s. 481 (1) (a) 
of the Act to the Licence Inspector of the 
municipality to file a complaint in respect of 
an offence under s. 392(7)(a)} of the Act, it 
was keld, that the Licence Inspector was not 
competent to file the complaint and that the 
complaint should have been filed by the 
Deputy Health Officer to whom power was 
delegated by the Municipal Commissioner 
under s. 69(7) of the Act to take proceed- 
ings against any person charged with an 
offence under inter alia s. 392(1) of the Act. 
MANGULAL y. MANILAL. 

70 Bom. L.R. (S.C.) 745. 


MUNICIPALITY, immunity in respect of 
negligent acts. See MUNICIPAL Acr (DIs- 
TRICT), Ss. 167, 167A. 70 Bom. L.R. 554. 
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MUNICIPALITIES ACT (MAHARASH- 
TRA) (XL of 1965), S. 150—Requisities of a 
valid bill under s. 150—Provisions of s. 150 
whether mandatory—Disqualification under 
s. 16(1)(b) whether incurred if all parti- 
culars required to be mentioned under s. 150 
not specified. 


The provisions of s. 150 of the Maha- 
rashtra Municipalities Act, 1965, are manda- 
tory and a valid bill presented thereunder 
must specify all the particulars which are re- 
qara to be. mentioned in that section. The 

isqualification mentioned in s. 16(7) (h) of 
the Act is incurred as soon as such a valid 
bill under s. 150 is presented. 


KASTURCHAND v. DIST. JUDGE, NAGPUR. 
70 Bom. L.R.. 285. 


NEGLIGENCE, statutory. 

If things authorised to be done by a statute 
are carelessly or negligently done, an action 
is maintainable. Such a breach is known as 
statutory negligence, The word “negligence” 
in such cases means adopting a method which 
in fact results in damage to a third person 
except in a case where there is no other wa 
of performing the statutory duty. So that it 
is negligent to anit out work in a manner 
which results in damage unless it can be 
shown that that and that only, was the way 
in which the duty could be performed. Powers 
given by a statute must be exercised reason- 
ably and not to the prejudice of the public. 


Kauas Etc. Works v. MUNICIPALITY, B & N. 
70 Bom, L.R. 554. 


NOMINEE. See MAHARASHTRA CO-OPERA- 
TIVE SOCIETIES ACT, 1961, SS. 91, 93. 
70 Bom. L.R, 404. 


NOTIFICATION (No. TNC. 5861/112677. 
M dated February 24, 1962, issued by the 
Government of Maharashtra. 


The Notification and the West Khandesh 


“Mehwassi Estates (Proprietary Rights Abo- 


lition etc.) Regulation, 1961, violate the 
fundamental rights under art. 19(7) (f) of 
the Constitution of India of the Mehwassis 
affected thereby and are void, 


Considered separately, the Notification and 
the Maharashtra Regulation No. 1 of 1962 
can each be looked upon as estate legisla- 
tion protected by cl. 1(a) of art. 31A of the 
Constitution. They, however, were parts of a 
legislative scheme, the object and effect of 
which was to wipe out a major part of the 
purchase price that Mehwassis were entitled 
to get from their ex-tenants. Hence they are 
invalid on the ground of contravention of 
art. 19(/) (f) of the Constitution. 


If two or more Acts form part of a legis- 
lative scheme, their object and combined 
effect may be considered by the Court in de- 
ciding upon their constitutional validity. 


MANSINGH SURAJSINGH vy. THE STATE. 
70 Bom. L.R. 654. 
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OATH OF OFFICE—High Court Judge, 


There is nothing in the oath of office 
taken by every Judge of the High Court be- 
fore he enters his office which warrants a 
Judge in ignoring the rule relating to the 
binding nature of precedents which is uni- 
formly followed. 

‘TRIBHOVANDAS y. RATILAL, 
70 Bom, LR. (S.C.) 73. 


OATHS ACT (X of 1873), S. 5—Criminal 
Procedure Code (Act V of 1898), Secs. 342. 
342A, 337, 338, 494—Indian Evidence Act 
(I of 1872), Secs. 10, 132-—Constitution of 
India. Arts, 14, 20—Applicability of exclu- 
sionary clause in s. 5 of Indian Oaths Act— 
Competency of accomplice to be examined as 
witness—Admissibility of evidence of photo- 
graphs to prove writing or handwriting— 
Identification of suspect by witness how to 
be made. 

The exclusionary clause in s. 5 of the 
Indian Oaths Act, 1873, must be interpreted 
as a whole and “criminal proceeding” men- 
tioned therein means a criminal inquiry or a 
trial before a Court and the “accused” re- 
ferred to means a person actually arraigned, 
that is, put on a trial. 

The competency of an accomplice to be 
examined as a witness is not destroyed be- 
cause he could have been tried jointly with 
the accused but was not and was instead 
made to give evidence in the case. Section 5 
of the Indian Oaths Act and s. 342 of the 
Criminal Procedure Code, 1898, do not stand 
in the way of such a procedure, 

Where s. 337 or 338 of the Criminal Pro- 
cedure Code apply, it is always proper to in- 
voke those sections and follow the procedure 
there laid down. Where these sections do not 
apply there is the procedure of withdrawal 
fe) e case against an accomplice, 

Evidence of photographs to prove writing 
or handwriting can only be received if the 
original cannot be obtained and the photo- 

phic reproduction is faithful and not 
aked or false, Such evidence should be ad- 
missible particularly under s. 10 of the Indian 
Evidence Act, 1872, to prove participation in 
a conspiracy, 

The showing of a large number of photo- 
graphs to a witness and asking him to pick 
out that of the suspect is a proper procedure 
but showing a photograph and asking the 
witness whether it is of the offender is im- 
proper. If the intention is to rely on the 
identification of the suspect by a witness, his 
ability to identify should be tested without 
showing him the suspect or his photograph, 
or furnishing him the data for identincation: 
Showing a photograph prior to the identifica- 
tion makes the identification worthless. 
LAXxMIPAT CHORARIA v. STATE. 

70 Bom. L.R. (S.C.) 595. 


PARTITION, whether transfer. 

In a limited sense for the purpose of the 
Transfer of Property Act, 1882, the parti- 
yen of a joint Hindu family could be a trans- 
er, 

JAGANNATHPURI v. GODABAI. 
70 Bom, L.R. 749. 
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PASSPORT. See CONSTITUTION OF INDIA, 
ART. 21, 70 Bom, L.R. (S.C) 1. 


PASSPORT ACT (XXXIV of 1920),8s. 3, 
4, 5—JIndian Passport Rules, 1950, Rules 3, 
6—Issue of passport in the mere discretion 
of executive authorities, whether violative of 
art, 14, Constitution of India. 

The combined effect of provisions of the 
Indian Passport Act, 1920, and the Rules 
made thereunder is that the executive instruc- 
tions given by the Central Government to 
shipping and airlines companies and the in- 
sistence of foreign countries on the possession 
of a passport before an Indian is permitted 
to enter those countries, make it abundantly 
clear that possession of a passport, whatever 
may be its meaning or legal effect, is a 
necessary requisite for leaving India for 
travelling abroad. If a person living in India, 
has a right to travel abroad, the Government 
by withholding the passport deprives him of 
that right. 

An arbitrary prevention of a person from 
travelling abroad certainly affects him pre- 
judicially. A pérson may like to go abroad 
for many reasons: he may like to see the 
world, to study abroad, to undergo medical 
treatment that is not available in India, to 
collaborate in scientific research, to develo 
his mental horizon in different fields and suc: 
others. An executive arbitrariness can pre- 
vent one from doing so and permit another 
to travel merely for pleasure. While in the 
case of enacted law one knows where he 
stands, in the case of unchannelled arbitrary 
discretion, discrimination is writ large on the 
face of it. Such a discretion patently violates 
the doctrine of equality, for the difference in 
treatment of persons rests solely on the arbi- 
trary selection of the executive and is hit by 
art. 14 of the Constitution. The argument 
that the said discretionery power of the state 
is a political or a diplomatic one does not 
make it anytheless an executive power. 

Per Hidayatullah J. [Bachawat J., concur- 
ring] “In our country a person is ordinarily 
entitled to a passport unless, for reasons 
which can be established to the satisfaction 
of the Court, the passport can be validly re- 
fused to him. Since an aggrieved party can 
always ask for a mandamus if he is treated 
unfairly, it is not open, by straining the Con- 
stitution to create an absolute and funda- 
mental right to a passport where none exists 
in the Constitution.’ There is no doubt a 
fundamental right to equality in the matter 
of grant of passports (subject to the reason- 
able classification) but there is no funda- 
mental right to travel abroad or to the grant 
of a passport.” 

SATWANT v. D. RAMARATHNAM. 
70 Bom, L.R. (S.C.) 1. 


PASSPORT RULES, 1950, R. 3. See 
CONSTITUTION OF INDIA, Art. 21. 
70 Bom. L.R. (S.C.) 1. 


———R. 6, See CONSTITUTION OF INDIA, 
Art. 21. 70 Bom. L.R. (S.C.) 1. 


PATERNITY, establishment of. See BLOOD 
TESTS. 70 Bom. L.R. 222. 
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PAYMENT OF WAGES ACT (IV of 1936) 
S. 2(vi), See BOMBAY SHOPS AND ESTA- 
BLISHMENTS ACT, 1948, S. 5. 

70 Bom, L.R. (0.C.J.) 817. 


———8. 15—Whether Authority under 
Act has jurisdiction to determine questions 
integrally connected with non-payment of or 
illegal deduction in wages—Construction of 
statute—Statute creating special jurlsdiction 
how to be construed. 

The Authority under the Payment of Wages 
Act, 1936, has jurisdiction to determine any 
question that may pedal arise i.e. 
which is integrally connected with and 
necessary to be decided in considering the 
question whether there is non-payment of 
wages or illegal deduction in wages, subject 
to this that in doing so it does not encroach 
upon other jurisdictions. Therefore, it would 
not be within the power of the employer to 
take such matter out of the jurisdiction of 
the Authority by raising questions of fact 
or law. 

In an application under s, 15(2) of the Pay- 
ment of Wages Act, 1936, a workman claimed 
from his employer, notice pay, retrenchment 
compensation, leave wages and bonus for 
termination of his service by the employer. 
The employer admitted employment of the 
workman but contended that the workman 
had left his service of his own accord and, 
therefore, he was not entitled to the amount 
claimed by him. A preliminary contention 
was raised by the employer that the Autho- 
rity under the Act had no jurisdiction to en- 
tertain and decide the application as he had 
no jurisdiction to try the issue whether the 
workman was retrenched or left of his own 
accord, 

Held, that the question raised was connect- 
ed with the matter in issue as it was necessary 
to decide it in order to give relief to the 
applicant, and 

that, therefore, it was within the jurisdic- 
tion of the Authority to decide it. 

Where a statute creates special jurisdiction 
taking away the jurisdiction of the civil 
Court, the statute ought to be strictly con- 
strued. However, even though the statute 
has to be construed strictly it does not and 
cannot mean that the very intention of the 
Legislature ought to be defeated by placing 
an unduly narrow construction on such pro- 
vision in order to oust the jurisdiction of the 
Authority concerned, 

Where summary powers are conferred, the 
Court ought not “to be construed into juris- 
diction”. The statute however ought to be 
construed reasonably and fairly, and a matter 
which falls within it ought not to be taken 
out of it, 

A. RAHIM y. SHIRAJ KASIM. 
70 Bom. L.R. 704. 


———— S. 22. See PAYMENTS OF WAGES 
AcT, 1936, S. 15, 70 Bom. L.R. 704. 


PENAL CODE (Act XLV of 1860), S. 97. 
See PLEAS. 70 Bom. L.R. 399. 


————S. 201— Motor Vehicles Act (IV of 
1939), Secs. 3, 112, 5, 89--Whether proof of 
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PENAL CODE, S. 201—(Contd.) 


commission of offence essential requisite to 
establish charge under s. 201—Scope of 
s. 304A, 

To establish the charge under s. 201 of the 
Indian Penal Code, 1860, the prosecution 
must first prove that offence had been com- 
mitted and that the accused knowing or 
having reason to believe that such an oftence 
had been committed, and with the intent to 
screen the offender from legal punishment, 
had caused the evidence to disappear. The 
proof of the commission of an offence is an 
essential requisite for bringing home the 
offence under s, 201 of the Code. 

The requirements of s. 304A of the Indian 
Penal Code are that the death of any person 
must have been caused by the accused by 
doing any rash or negligent act. There must 
be proof that the rash or negligent act of 
accused was the proximate cause of the death. 
There must be direct nexus between the death 
of a person and the rash or negligent act of 
the accused. 

There is no presumption in law that a 
person who possesses only a learner’s licence 
to drive a motor vehicle or possesses no 
licence at all does not know driving. 
SULEMAN RAHIMAN v. STATE. 

70 Bom. L.R. (S.C.) 536. 


———S. 304A. 

The requirements of s. 304A of the Indian 
Penal Code are that the death of any person 
must have been. caused by the accused by 
doing any rash or negligent act. There must 
be proof that the rash or negligent act of 
accused was the proximate cause of the death. 
There must be direct nexus between the death 
of a person and the rash or negligent act of 
the accused. 

SULEMAN RAHIMAN vy. STATE. 
70 Bom, L.R. (S.C.) 536. 


———Ss, 405, 406— Employee depositin, 
money with employer to be returned wit. 
interest when called for—Amount not kept 
on deposit as separate fund or to be applied 
specifically to particular purpose—Magistrate 
framing charge under s. 406 on complaint by 
employee for non-return of deposit by em- 
ployer—Whether magistrate in error in fram- 
ing charge under s. 406. 

An employee kept a certain amount with 
his employer as deposit. This amount was 
not kept by way of security deposit for ser- 
vice or during the course of service. The 
amg was deposited on condition that it 
would be returned to the employee together 
with interest as and when the deposit amount 
was asked back by him. It was not the term 
of the contract that the amount was to be 
kept as a separate fund or was to be speci- 
fically applied to a particular purpose. When 
this deposit amount was claimed by the em- 
ployee, the employer denied that any deposit 
was made with him. On a complaint filed by 
the employee, the Magistrate framed a charge 
under s. 406 of the Indian Penal Code. On 
the question whether on the facts of the case 
a charge could be framed under s. 406:— 

Held, that there was no entrustment of 
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property to the employer within the meaning 
of that expression in s. 405 of the Code, 

that the employer got the beneficial owner- 
ship in the amount as soon as it was deposit- 
ed with him, 

that the relationship that was created be- 
tween the parties was only that of a creditor 
and debtor, and 

that, therefore, a charge could not be fram- 
ed under s. 406 of the Code. 
DEOCHAND vy. 

70 Bom. L.R. 280. 


S, 425. 

Acts done or attempted to be done in bona 
fide assertion of a right, however ill found- 
ed in law that right may be, cannot amount 
to the offence of mischief within s. 425, 
Indian Penal Code. 

RAMCHANDRA GOVIND v. STATE. 
70 Bom, L.R. 399. 


———S, 441. 

Acts done or attempted to be done in bona 
fide assertion of a right, however ill-found- 
ed in law that right may be, cannot amount 
to the offence of criminal trespass within 
s. 441, Indian Penal Code. 

RAMCHANDRA GOVIND y. STATE. 
70 Bom, L.R. 399. 


PHOTOGRAPHS, admissibility of, to prove 
writing or handwriting. 

Evidence of photographs to prove writing 
or handwriting can only be received if the 
original cannot be obtained and the photo- 

phic reproduction is faithful and not 
aked or false. Such evidence should be ad- 
missible particularly under s, 10 of the Indian 
Evidence Act, 1872, to prove participation in 
the conspiracy. 

The showing of a large number of photo- 
graphs to a witness and asking him to pick 
out that of the suspect is a proper procedure 
but showing a photograph and asking the 
witness whether it is of the offender is im- 
proper. If the intention is to rely upon the 
identification of the suspect by a witness, his 
ability to identify should be tested without 
showing him the suspect or his photograph, 
or furnishing him the data for identification. 
Showing a photograph prior to the identifica- 
tion makes the identification worthless. 
LAxMIPAT CHORARIA y. STATE. 

70 Bom, LR. (S.C.) 595. 


PLEAS—Criminal = trial— Alternative and 
inconsistent pleas raised by accused in de- 
fence—Whether such pleas can be ella oa 
to be raised—Acts in assertion of bona fide 
but ill-founded right—Whether acts amount 
to mischief or criminal trespass—Indian Penal 
Code (Act XLV of 1860), Secs. 97, 425, 441. 

The accused who claimed to be in posses- 
sion of a plot of land as a tenant, while re- 
sisting the attempt made by the owner of the 
land to assert his right to the land by carry- 
ing on sowing operations thereon, caused in- 
juries to him, At his trial for this offence he 
denied that any such incident had taken 
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place'and the same plea was repeated by him 
in an appeal against his conviction. In his 
revision appheanon to the High Court in ad- 
dition to this plea, he raised the alternative 
plea that if it was held that such an incident 
did take place, the evidence led by the pro- 
secution itself showed that he bad acted well 
within the right of private defence and there- 
fore by reason of s. 96 of the Indian Penal 
Code he had committed no offence, On the 
question whether the accused who had taken 
up a plea of total denial could be permitted 
to raise the alternative plea of the right of 
private defense:— 

. Held, that though the accused had taken 
up a plea of total denial of the offence, it 
was open to him to raise an alternative plea 
of private defence. 

Acts done or attempted to be done in bona 
fide assertion of a right, however ill-found- 
ed in law that right may be, cannot amount 
to the offence of mischief within s. 425 
Indian Penal Code, or the offence of criminal 
trespass within s. 441, Indian Penal Code. 
RAMCHANDRA GOVIND v. STATE. 


70 Bom, L.R. 399. 


POST-CARD, handwritten. 

A hand-written post-card was sought to be 
admitted in evidence as the same was duly 
proved by the evidence of a witness who had 
deposed to its handwriting as well as signa- 
ture, 

Held, that the post-card could not be ad- 
mitted in evidence, 

BHIMA TIMA y. PIONEER CHEMICALS. 
70 Bom, L.R. (O.C.J.) 683. 


PRACTICE (Civil) 


1. CORONER. 

2. HicH COURT. 

3. JUDG. 

4. OBJECTION TO QUESTIONS. 

5. ORIGINAL Sipe, Bompay (of reading 


through relevant portions of entire 
correspondence), 


6. REFERENCE UNDER O. XLVI, C.P.C. 


———1. Coroner. 

During inquests by jury, the Coroner 
should avoid making remarks expressing a 
proval or disapproval so as to affect the 
jury’s mind prejudicially against a party in- 
terested in the inquest. He has to take care 
to see that the minds of the jurors must not 
be swayed one way or the other by his un- 
called for remarks during the inquest. 

Dr. P. Joseren v. H. J. Curnoy. 
70 Bom. L.R. 238. 


———2. High Court—Administration of 
Justice—Single Judge bound to follow Courts 
of coordinate jurisdiction, Division and Full 
Benches and Supreme Court—Single Judge 
not to refer matter to Full Bench—Judge in 
following precedent bound by principle un- 
derlying judgment and not by its facts—Bind- 
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ing nature of precedents not affected by oath 
of office taken by High Court Judge. 

A single Judge of a High Court is ordi- 
narily bound to accept as correct judgments 
of Courts of co-ordinate jurisdiction and of 
Division Benches and of the Full Benches of 
his Court and of the Supreme Court 

When it appears to a Single Judge or a 
Division Bench that there are conflicting de- 
cisions of the same Court, or there are deci- 
sions of other High Courts in India which 
are strongly persuasive and take a view diffe- 
rent from the view which prevails in his or 
their High Court, or that a question of law 
of importance arises in the trial of a case, 
the Judge or the Bench passes an order that 
the papers be placed before the Chief Justice 
of the High Court with a request to form a 
Special or Full Bench to hear and dispose 
of the case or the questions raised in the 
case. A Single Judge does not by himself re- 
fer the matter to the Full Bench; he only 
requests the Chief Justice to constitute a Full 
Bench for hearing the matter. Such a Bench 
is constituted by the Chief Justice. 

A judgment delivered by a Full Bench of 
a High Court after due consideration of the 
points before it cannot be regarded as irrele- 
vant by Judges of that Court on the ground 
of some alleged irregularity in the constitu- 
tion of the Full Bench. 

If a Judge of the High Court is of the 
view that an earlier decision of his Court did 
not lay down the correct law or rule of prac- 
tice, it is open to him to recommend to the 
Chief Justice that the question be considered 
by a larger Bench. Judicial decorum, pro- 
priety and discipline require that he should 
not ignore it. The Indian system of adminis- 
tration of justice aims at certainty in the law 
and that can be achieved only if Judges do 
not ignore decisions by Courts of coordinate 
authority or of superior authority. 

When a Judge in deciding a case follows 
a precedent, he only regards himself bound 
by the principle underlying the judgment and 
not by the facts of that case. 

There is nothing in the oath of office taken 
by every Judge of the High Court before he 
enters upon his office which warrants a Judge 
in ignoring the rule relating to the binding 
nature of precedents which is uniformly 
followed. 

TRIBHOVANDAS y. RATILAL. 
70 Bom, L.R. (S.C.) 73. 


———3. Judge. i 

Judicial decoram has to be maintained by 
a Judge at all times and even where criticism 
is justified it must be in language of utmost 
restraint, keeping always in view that the per- 
son making the comment is also fallible. 
Even when there is justification for criticism 
the language should be dignified and res- 
trained. 
ALOK KUMAR v. Dr. S. N. SARMA. 

70 Bom. L.R. (S.C.) 198. 


——4. Objection to questions, how 
dealt with, 
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It is a right of a party or counsel to ob- 
ject to questions which, according to him, 
are not relevant or admissible or frivolous 
or vaxatious and if such objections are raised 
to the questions, it is the duty of the Judge 
to decide whether such questions should be 
allowed or disallowed and he is enjoined by 
the Civil Procedure Code as well as the 


i Rules framed by the High Court to record 


such questions, objections, answers and the 
decision with reasons in the deposition itself. 
MANORAMABAI y. SATYABHAMABAI, 

70 Bom. L.R, 686. 


poe Original Side, High Court, Bom- 
y. 

No practice exists on the Original Side of 
the High Cóurt which entitles the plaintiff’s 
counsel to read through relevant portions of 
the entire correspondence between the par- 
ties to a suit. The mere fact that, in some 
cases which are of unusual complexity or im- 
por anca; such a course might be permitted 

y the Court as a matter of convenience can- 
not establish any such practice. 

Under O. XVII, r. 2 of the Civil Proce- 
dure Code, 1908, the party having the right 
to open his case is not entitled to do any- 
thing more than to state the broad outline 
of his case, to indicate in a general manner 
the evidence by which he proposes to prove 
the same and to read relevant portions of 
some important documents on which parti- 
cular relance is pacea by him for the pur- 
pose of proving his case, 

SHARANAPPA v. VEERAPPA. 
70 Bom. L.R. (0.C.J.) 397. 


6. Reference under O. XLVI, Civil 
Procedure Code, 1908, 

A reference under the provisions of O. 
XLVI of the Civil Procedure Code, 1908, is 
not to be made because a Judge thinks that 
a certain direction by the District Judge or 
by the High Court is wrong. A reference is 
to be made only when an important issue oj 
law arises in the suit. If any consequences of 
want of jurisdiction flow from an illegal 
direction by the District Judge or the High 
Court, a party may raise the point at the ap- 
pellate stage or in any other proper proceed- 
ing before the Courts. 

L. S. SHERLEKAR v. D. L. AGARWAL. 
70 Bom. L.R. (0.C.J.) 100. 


PRACTICE (Criminal) 
1. ADEQUACY OF SENTENCE. 
2. TENDER OF PARDON. 


1. Adequacy of sentence, in cases of adul- 
teration of milk, 

The adulteration of milk is an anti-social 
offence which affects the health of the people 
and such an offence should not be treated 
lightly and the law must be allowed to taka 
its full effect. It is the duty of the Magis- 
trate not to give way to misplaced sentimen- 
tality but to apply the law. 

STATE v. JAWALAPRASAD. 70 Bom. L.R. 693. 
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2. Tender of pardon. 

The practice of tendering pardon suo 
motu at the request of the accused must be 
avoided by Magistrates and Judges. 
PASCAL FERNANDES v. STATE. 

70 Bom. L.R. (S.C.) 529. 


PRACTICE—Supreme Court. 

If the High Court has discretion in a 
matter and exercises it, such discretion ought 
not to be over-ruled by the Supreme Court 
unless it is satisfied that the High Court had 
“acted on some wrong principle or commit- 
ted some error of Jaw or failed to consider 
matters which demand consideration.” 
UNION OF INDIA v. KAMALABAI. 

70 Bom. L.R. (S.C.) 316. 


PRECEDENT, doctrine of—Decision arrived 
at sub silentio, how far binding. 

Where a case was decided in favour of a 
party on the basis of a position in law which 
was assumed by the Court, the decision is 
not an authority for what was assumed. The 
principle, however, cannot apply where a 
Court expressly decides a point of law and 
the decision is the result of a chain of reason- 
ing in which a link is not specifically dealt 
with by the Court. To say that such an ex- 
press decision on a point of law has no bind- 
ing authority amounts to an assertion that a 
point of law decided by a Court ceases to 
be a binding precedent if it is shown that a 
particular argument was not considered in 
deciding the point. An assertion to that effect 
is clearly wrong. 

MANSINGH SURAJSINGH v. THE STATE. 
70 Bom, L.R. 654. 


——High Court—Practice, 

A single Judge of a High Court is ordi- 
narily bound to accept as correct judgments 
of Courts of co-ordinate jurisdiction and of 
Division Benches and of the Full Benches of 
his Court and of the Supreme Court. 

When it appears to a Single Judge or a 
Division Bench that there are conflicting de- 
cisions of the same Court, or there are deci- 
sions of other High Courts, in India which 
are strongly persuasive and take a view diffe- 
rent from the view which prevails in his or 
their High Court, or that a question of law 
of importance arises in the trial of a case. 
the Judge or the Bench passes an order that 
the papers be placed before the Chief Justice 
of the High Court with a request to form a 
Special or Full Bench to hear and dispose of 
the case or the questions raised in the case. 
A Single Judge does not by himself refer the 
matter to the Full Bench; he only requests 
the Chief Justice to constitute a Full Bench 
for hearing the matter. Such a Bench is con- 
stituted by the Chief Justice. 

A judgment delivered by a Full Bench of 
a High Court after due consideration of the 
points before it cannot be regarded as irrele- 
vant by Judges of that Court on the ground 
of some alleged irregularity in the constitu- 
tion of the Full Bench. 

If a Judge of the High Court is of the view 
that an earlier decision of his Court did not 
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lay down the correct law or rule of practice, 
it is open to him to recommend to the Chief 
Justice that the question be considered by a 
larger Bench. Judicial decorum, propriety 
and discipline uire that he should not 
ignore it. The Indian system of administra- 
tion of justice aims at certainty in the Jaw 
and that can be achieved only if Judges do 
not ignore decisions by Courts of coordinate 
authority or of superior authority. 

When a Judge in deciding a case follows 
a precedent, he only regards himself bound 
by the principle underlying the judgment and 
not by the facts of that case. 

There is nothing in the oath of office taken 
by every Judge of the High Court before he 
enters upon his office which warrants a Judge 
in ignoring the rule relating to the binding 
nature of precedents which is uniformly 
followed. 

TRIBHOVANDAS v. RATILAL. 
70 Bom. L.R. (S.C.) 73. 


PRESIDENCY SMALL CAUSE COURTS 
ACT (XV of 1882), S. 41—‘Annual value 
at a rack-rent,” meaning of expression. __ 

The petitioners were tenants of certain 
premises at a rental of Rs. 188 per mensem. 
By an agreement the petitioners granted leave 
and licence to the respondents to use and 
occupy a portion of the premises at a licence 
fee of Rs. 260 per mensem. In an applica- 
tion filed by the petitioners for eviction of 
the respondents under s. 41 of the Presidency 
Small Cause Courts Act, 1882, it was con- 
tended by the respondents that as tenants 
they were paying Rs. 260 per mensem i.e. 
Rs. 3,120 per annum, the Court under s. 41 
of the Act had no jurisdiction to entertain, 
try and determine the petitioner’s application: 

Held, that the annual value of the pre- 
mises at a rack-rent was Rs. 2,256, namely, 
the gross rent payable in respect of the Ha 
mises by the petitioners as tenants of their 
own landlord who was the owner of the pre- 
mises. 

that the amount of Rs. 3,120 per annum 
paid by the respondents to the petitioners as 
licence fees was neither rent nor rack-rent 
and could not be the annual value at rack- 
rent, and 

that, therefore, the Court had jurisdiction 
to entertain, try and determine the petitio- 
ners’ application. 

The annual value at rack-rent is to be 
based on “rent” even if the rent is controlled 
by Legislature and not on licence fees. The 
rack-rent has to be “rent” first before it be- 
comes rack-rent. It can only mean gross rent 
and not net rent. 

LAKHAMSHI HIRALAL v. DAMJI. 
70 Bom, L.R. 394. 


———S. 41. See CIVIL PROCEDURE CODE, 
1908, S. 11. 70 Bom. L.R, 376. 


—————Ss. 46, 49. 

Sections 46 and 49 of the Presidency Small 
Cause Courts Act, 1882, as they stood prior 
to their deletion by the Presidency Small 
Cause Courts (Maharashtra Amendment) 
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Act, 1963, preserved the right of bringing a 
subsequent suit, in favour of the unsuccess- 
ful bern as also in favour of the un- 
successful applicant. 
RAMCHANDRA v. JANARDAN. 

70 Bom. L.R, 376. 


PREVENTION OF FOOD ADULTERA- 
TION ACT (XXXVII of 1954), S. 7— 
Adulteration of milk—Adequacy of sentence. 

The adulteration of milk is an anti-social 
offence which affects the health of the people 
and such an offence should not be treated 
lightly and the law must be allowed to take 
its full effect. It is the duty of the magistrate 
not to give way to misplaced sentimentality 
but to apply the law. 

An accused who was tried under s. 16 read 
with s. 7 of the Prevention of Food Adultera- 
tion Act, 1954, for selling milk which con- 
tained 28.8 per cent. water, was sentenced to 
pay a fine of Rs. 75 or in default of payment 
of fine to suffer rigorous imprisonment for a 
period of 15 days. The magistrate gave four 
reasons for imposing the lower sentence, 
namely, that the accused was a respectable 
man, that he had pleaded guilty, that he was 
repentant and promised not to repeat the 
the offence and that the adulteration was on 
a comparatively smaller scale: — 

Held, that in the circymstances of the case 
the magistrate had not given any special rea- 
sons much less adequate reasons which could 
be found upon the record for imposing the 
lesser sentence to bring the proviso to s. 16 
of the Act into play. 

STATE v. JWALAPRASAD. 70 Bom, L.R. 693. 


———~S. 16. See PREVENTION OF Foop 
ADULTERATION ACT, 1954, S. 7. 
70 Bom, L.R. 693. 


——S. 10(7)}— Prevention of Food Adul- 
teration Rules, 1955. Rule 14—Provisions of 
s. 10(7) whether mandatory—Effect of brea- 
ches in performance of duties by Food Ins- 
pector—Criminal Procedure Code (Act V 
of 1898), Sec. 103. 

Section 10(7) of the Prevention of Food 
Adulteration Act, 1954, does not require a 
memorandum to be kept of what was done 
by the Food Inspector. He must, however, be 
accompanied by witnesses whose signatures 
must be obtained not merely on the samples 
obtained, but also to show that at every stage 
i.e. of entry, inspection and taking of sample, 
the witnesses were present. These are man- 
datory provisions and the Food Inspector 
must scrupulously follow them every time he 
enters premises for the purpose of taking 
samples. 

Breaches in the performance of his duties 
by the Food Inspector under s. 10(7) of the 
Prevention of Food Adulteration Act, 1954, 
and rule 14 of the Prevention of Food Adul- 
teration Rules, 1955, may not necessarily re- 
sult in vitiating the trial but they will affect 
his credibility. A Food Inspector who does 
not care to follow strictly the mandatory pro- 
visiohs of the Act and the Rules cannot be 
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assumed to have much regard for truth. Even 
though he may be truthful, the rule of prud- 
ence requires the Court to insist on some 
corroboration to his evidence. Wherever his 
evidence is challenged or is liable to be chal- 
lenged, it is desirable that the witness who 
accompanied the Food Inspector should be 
examined, so that the evidence of the wit- 
ness will lend assurance and corroboration to 
the evidence given by the Food Inspector. 
B. A. SAMANT v. THE STATE. 

70 Bom. L.R. 794. 


——S8. 11. See PREVENTION OF Food 
ADULTERATION ACT, 1954, S. 10(7). 
: ; 70 Bom, L.R. 794. 


———_S8. 16. 

Offences under s. 16 of the Prevention of 
Food Adulteration Act, 1954, are grave ones 
and before an accused person can be con- 
victed the Court must be satisfied beyond any 
reasonable doubt that the accused sold the 
adulterated article of food. 

B. A. SAMANT v. THE STATE. 
70 Bom, L.R. 794. 


PREVENTION OF FOOD ADULTERA- 
TION RULES, 1955 Rule 14. See PRE- 
VENTION OF FOOD ADULTERATION ACT, 1954, 
S. 10(7). 70 Bom, L.R. 794. 


PRIMA FACIE. 
vency Act, S. 75. 


See PROVINCIAL INSOL- 
70 Bom, L.R. 646. 


PRIMA FACIE CASE with regard to a 
particular point. A 

In arriving at its conclusion as to whether 
a prima facie case in regard to a particular 
point has been made out, a Court of law is 
not bound to weigh the evidence or to judge 
the credibility of the witnesses, but has only 
to see whether that case could be said to be 
established if the evidence led by the party 
concerned on the point were believed, taking 
it at its “face value”. 
H. R. GOKHALE yv. BHARUCHA. 

70 Bom. L.R. (O.C.J.) 466. 


PROVINCIAL INSOLVENCY ACT (V of 
1920), S. 22, : 

To refuse adjudication on the ground that 
the debtor has not produced the account 
books as required under s. 22 of the Provin- 
cial Insolvency Act, 1920, cannot be consider- 
ed as a proper procedure to follow. At best 
it is an irregularity and the debtor can be 
compelled to produce the account books. 
NAMDEO VISHWANATH v. UMRAOSINGH. 

70 Bom, L.R. 646. 


—————-S, 24 See PROVINCIAL INSOLVENCY 
Acr, 1920, S. 75. 70 Bom. L.R. 646. 


————_-S, 75- “A person aggrieved” within 
s. 75(1), who is—Nature_ of proof debtor 
must offer for being adjudicated insolvent. 
Pending the hearing of a debtor’s petition 
for adjudicating him insolvent under s. 10 of 
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the Provincial Insolvency Act, 1920, his only 
traceable property was sold in execution by 
a judgment-creditor who purchased it and 
paid one-fourth sale price. His application for 
adjusting the balance of the three-fourths sale 
price towards his decretal debts was granted. 
The insolvency Court dismissed the debtor’s 
petition on the ground that it was not shown 
that the debtor was unable to pay his debts. 
A creditor who was shown in the list of cre- 
ditors attached to the petition of the debtor 
but who had not participated in the public 
examination of the debtor under s. 24 of the 
Act, appealed against the order rejecting the 
petition. On the question whether the cre- 
ditor was a “person aggrieved” within the 
mo ang of that expression in s. 75(1) of the 
ct:— 

Held, that by the dismissal of the petition 
the judgment-creditor would get the property 
in satisfaction of his debts and the other cre- 
ditors would have no property to proceed 
against, and 

that as the creditor would be deprived of 
bis right and remedy to participate in the sale 
proceeds of the property, the creditor was a 
creditor aggrieved by the order passed by the 
insolvency Court within s. 75(1) of the Act. 

The requirement for a person styled ʻa per- 
son aggrieved’ is that the creditor has suffer- 
ed a legal grievance; that there is some de- 
cision against him which wron y deprived 
him of something or wron y refuses him 
something. 

The expression “prima facie” used in the 
proviso to s. 24(a) of the Provincial Insol- 
vency Act, 1920, means that the property of 
the debtor available for satisfying the debts 
must become apparent on the record. There- 
fore, where there appear to be considerable 
debts which are prima facie more than the 
market value of the visible assets of the 
debtor, the normal consequences of adjudica- 
tion must follow. The insolvency Court 
should not insist upon much more rigorous 
proof than is required for making a prima 
facie ground under the proviso to s. 24(a) 
of the Act. Simply because the debtor comes 
before the Court and makes the statement, 
the Court is not bound to believe him; but 
before the word of the debtor is rejected, 
there must appear circumstances on record 
from which the allegations made by the 
debtor deserve to be rejected. 

The debtor’s property as it prima facie ap- 
pears in the petition or as becomes apparent 
as a result of the public enquiry should be 
found enough to discharge the debts which 
are being alleged in the petition. So far as 
the value of the property is concerned, the 
current value at the time of the petition must 
be taken into account. The property that 
must be taken into account is that property 
which is either admitted by the debtor and 
which is proved to exist as available as a re- 
sult of the public enquiry. A mere suspicion 
that there appears to be some mischief be- 
hind the application cannot be considered 
enough to hold that there exists property 
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which is available for satisfying the debts. 
NAMDEO VISHWANATH v. UMRAOSINGH. 
70 Bom. L.R. 646. 


RACK-RENT, See PRESIDENCY SMALL 
CAUSE Courts Acrt, 1882, S. 41. 
70 Bom. LR. 394. 


RAILWAYS ACT (IX of 1890), 8. 73. See 
GENERAL RULES (Goops) oF Goops TARIFF 
Part I, R. 118. 70 Bom. LR. 254. 


RATING, principles of, See MUNICIPAL 
ACT (CORPORATION), S. 154(/). 
70 Bom. L.R, (S.C.) 327. 


REGISTERED POST, sending letter by, 
Sending of a letter by registered post mere- 
ly raises a rebutable presumption that the 
letter was delivered to the addressee. In a 
case where the addressee makes a statement 
on oath that such a letter was not tendered 

to him, the presumption stands rebutted. 
MEGHIJI KANJI y. KUNDANMAL CHAMANLAL,. 
70 Bom. L.R. 253. 


REGISTRAR OF TRADE MARKS, discre- 
tion under s. 18(4) of the Trade and Mer- 
chandise Marks Act, 1958, nature of. 

The discretion exercised by the Registrar 
under s. 18(4) of the Trade and Merchandise 
Marks Act, 1958, is a judicial discretion and 
the Registrar’s exercise thereof should be 
overruled only if he has applied wrong prin- 
ciples of law or has not appreciated the facts 
before him. 

SUNDER v. CALTEX (INDIA) LTD. 
70 Bom. LR. (0.C.J.) 37. 


REPRESENTATION OF THE PEOPLE 
ACT (XLIH of 1951), S. 81, See REPRE- 
SENTATION OF THE PEOPLE Act, 1951, S. 83. 

70 Bom. L.R. (0.C.J.) 466. 


———. 83—Conduct of Election Rules, 
1961. Rules 56(3), 56(6), 53, 60, 54—Civil 
Procedure Code (Act V of 1908), O. XI, 
r. 15; O. VI, r. 2—Ballot papers, order for 
inspection of, when could be made—Whether 
serial numbers of ballot papers called in 
question must be specified in petition-—Can- 
didate whether has right of inspection in res- 
pect of ballot papers alleged to have been 
wrongfully accepted—Presumption whether 
rejected ballot papers validly rejected. 

In an election petition before an order for 
inspection of ballot papers could be made 
two conditions must be fulfilled, namely, 
(1) an adequate statement of material facts 
must be pleaded and (2) the Court must be 
prima facie satisfied that an order for in- 
spection is necessary in the interests of 

ce. 

It is not necessary that the serial numbers 
of ballot papers, the improper acceptance or 
rejection of which is sought to be called in 
question in an election petition, must be 
specified in the petition. It is open to the 
petitioner to give such particulars, other than 
the serial numbers of the ballot papers, as 
the Court might consider to be adequate, 
having regard to the facts of the case. 

Rule 56(3) of the Conduct of Election 
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Rules, 1961, makes it clear that even the right 
of inspection is limited to rejected ballot 
papers alone, and that in respect of ballot 
papers which are alleged to have been wrong- 
Fat accepted, the law does not even confer 
a right of inspection on the candidates or 
their Counting Agents, 

The right of inspection conferred by r: 
56(3) of the Rules does not include a right 
take notes. 

Quare: Whether the provisions of law re- 
lating to the secrecy of voting prohibit the 
taking down of serial numbers at the time 
of counting. 

In arriving at its conclusion as to whether 
a prima facie case in regard to a particular 
point has been made out, a Court of law is 
not bound to weigh the evidence or to judge 
the credibility of the witnesses, but has only 
got to see whether that case could be said 
to be established if the evidence led by the 
party concerned on the point were believed, 
taking it at its “face value”. 

Under r. 56(6) of the Conduct of Elec- 
tion Rules, 1961, there is no presumption that 
rejected ballot papers were validly rejected. 
H. R. GOKHALE y. BHARUCHA. 

70 Bom. L.R. (0.C.J.) 466. 


~S. 94, See REPRESENTATION OF THE 
Prorte Act, 1951, S. 83. 
70 Bom. L.R. (O.C.J.) 466. 


~$. 100. See REPRESENTATION OF 
THE PEOPLE Act, 1951, S. 83. 
70 Bom. L.R. (O.C.J.) 466. 


~S. 128. See REPRESENTATION OF 
THE PEOPLE Acr, 1951, S. 83. 
70 Bom. L.R. (0.C.J.) 466. 


REPRESENTATIVE SUIT, Court fee pay- 
able in. See BOMBAY COURT-FEES Act, 1959, 
S. 6(iv) (j). 70 Bom. L.R. (0.C.J.) 359. 


REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT (XXX 
of 1952), S. 8—Constitution of India. Art. 
31(2)—Whether s. 8(3)(b) ultra vires art. 
31(2)—Practice—Supreme Court—Whether 
discretion exercised by High Court can be 
over-ruled by Supreme Court. 

Section 8(3)(b) of the Requisitioning and 
Acquisition of Immovable Property Act, 
1952, is ultra vires art. 31(2) of the Consti- 
tution of India (as it stood before 1955) and 
is, therefore, void. 

The mode of assessing compensation pre- 
scribed in s. 8(3)(b) of the Act is arbitra: 
and the section does not satisfy art. 31 (2) 
of the Constitution and the tests formulated 
in The State of West Bengal v, Bela Banerjee 
[1954] 1 S.C.R. 558. 

If the High Court has discretion in a 
matter and exercises it, such discretion ought 
not to be over-ruled by the Supreme Court 
unless it is satisfied that the High Court had 
“acted on some wrong principle or commit- 
ted some error of Jaw or failed to consider 
matters which demand consideration.” 
UNION oF INDIA y. KAMALABAI. 

70 Bom. L.R. (S.C.) 316. 
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! REQUISITIONING AND ACQUISITION 
| OF IMMOVABLE PROPERTY ACT, 8S. 8. 
The Court-fee payable on memorandum of 
an appeal prefe: against an award made 
under s. 8 of the Requisitioning and Acquisi- 
tion of Immovable Property Act, 1952, is as 
prescribed by art. 3 of Scheduled I read with 
s. 7(J) of the Bombay Court-fees Act, 1959. 
C. B. G. TRUST y. UNION OF INDIA. 
70 Bom, L.R. 407. 


See Civic PROCEDURE 
70 Bom, L.R. 376. 


RES JUDICATA. 
Cong, 1908, S. 11. 


REVOCATION, Pones of. See TRUSTS 
Act, 1882, S. 78(b). 
70 Bom. L.R. (0.C.5.) 568. 


SEA CUSTOMS ACT (VII of 1878), 
S. 167(8)—Imports and Exports (Control) 
Act (XVIII of 1947), Sec. 3—Imports (Con- 
trol} Order, 1955. Cl. 3—Constitution of 
India. Arts. 19, 31—Whether Customs have 
jurisdiction to seize or confiscate goods which 
are granted clearance for home consumption 
—Seizure and detention of goods made under 
search warrants issued on false statements of 
fact whether invalid—Documents seized 
under magistrate’s warrant and delivered to 
Customs Collector whether can be detained 
by latter—Whether s. 167(8) violative of 
arts, 19(1) & 31. 

Under ss. 167(8&) and 178 of the Sea Cus- 
toms Act, 1878, wherever goods are imported 
or exported in violation of prohibition or 
restriction enacted in Chapter IV of the A 
the same are liable to be confiscated or seize 
notwithstanding that the same were granted 
clearance by customs authorities for home 
consumption. 

As ss. 178 and 179 of the Sea Customs Act, 
1878, empower Customs to seize and detain 
all goods liable to confiscation the seizure 
and detention of goods made under search 
warrants found to be issued on false state- 
ments of fact cannot be held to be invalid 
or unauthorised. 

Documents seized in execution of search 
warrants issued by the Magistrate under 
s. 172 of the Sea Customs Act, 1878, and 
directed by him to be delivered to the Cus- 
toms Collector can be detained by the latter 
for investigation. 

The impact of the provisions in 167(8) of 
the Sea Customs Act, 1878, on the funda- 
mental rights enshrined in art. 19 of the Con- 
stitution of India is indirect and cannot con- 
stitute breach of such fundamental rights. 

Section 167(8) of the Act is not violative 
of art. 31 of the Constitution as the provision 
for confiscation is not for acquisition or re- 
quisition within the meaning of that article. 
C. J. SHETH & Co. v. M. G. ABROL. 

70 Bom, LR. (0.C.J.) 445. 


————8, 171-A—Indian Evidence, Act (I of 
1872), Secs. 30, 32(3). 

Statements made in answer to a notice 
under s. 171-A of the Sea Customs Act, 1878, 
must be specially scrutinised to find out if 
they were made under threat or promise from 
some one in authority. If after such scrutiny 
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they are considered to be voluntary, they may 
be received as against the maker and in the 
same way as confessions are received, also 
against a co-accused jointly tried with him. 

Two accused were tried jointly for offences 
under s, 120-B of the Indian Penal Code read 
with s. 167(8) of the Sea Customs Act, 1878, 
but before judgment convicting both these 
was pronounced one of them died. The de- 
ceased had made a confessional statement 
implicating the other accused in answer to a 
notice under s. 171-A of the Sea Customs 
Act. On the question of the relevancy of this 
statement :— 

Held, that the statement was relevant under 
s. 30 read with s. 32(3) of the Indian Evid- 
ence Act, ; 

HAROON HAJI v. STATE. 
70 Bom. L.R. (S.C.) 540. 


——-8. 172. See Sea CUSTOMS ACT, 
1878, S. 167(8). 70 Bom. L.R. (0.C.J.) 445. 


———S, 178, See Sea Customs ACT, 
1878, S. 167 (8). 70 Bom. L.R. (O.C.J.) 445. 


———S. 179. See Sea Customs ACT, 
1878, S. 167(8). 
70 Bom. LR. (0.C.J.} 445. 


SECOND TRIAL, See CRIMINAL PROCE- 
DURE Cope, 1898, S. 403. 
70 Bom, LR. 383. 


SECURITIES CONTRACTS (REGULA- 
TION) ACT, 1956, (XLII of 1956),8s. 9, 10 

Section 9(1) of the Securities Contracts 
(Regulation) Act, 1956, contemplates bye- 
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> contract 


laws made by a stock exchange after recogni- - 
tion is granted to it and it is such bye-laws - 


which are required by s. 9(4) to be publish- : minor” 


ed. Bye-laws made by a stock exchange be- 
fore recognition is granted to it cannot be 
held to have been made under s. 9 and the 
requirement as to publication under s. 9(4) 
will not apply to them and they would be 
valid although 

gazette. 


not published in the official | 


' STOCK EXCHANGE 
As power to make bye-laws under s. 10(/) : 


of the Securities.Contracts (Regulation) Act, . 
1956, is not confined to the byelaws made . 


under s. 9, s. 10(7) of the Act would apply 
equally to post-recognition bye-laws as also 
to pre-recognition bye-laws, and the Central 
Government will have equal power to alter 
or amend or rescind bye-laws of either 
category. 
V. V. Rui v. S. DALIMIA. 

70 Bom. L.R. (O.C.J.) 20. 


SERVICE, abandonment of. See INDUS- 
TRIAL EMPLOYMENT (STANDING ORDERS) 
Act, 1946, S. 13A. 70 Bom, L.R. 506. 


SERVICE OF SUMMONS sent to defendant 
in suit by registered post—Cover containing 


summons returned with postal endorsement ' 


“refused’—Ex-parte decree passed against de- 
fendant—A pplication by defendant to set 
aside ex-parte decree stating on oath that re- 
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gistered letter containing summons not ten- 
dered to him—Such statement not controver- 
ted by plaintif—Whether ex-parte decree 
should be set aside. 

An ex-parte decree was passed in a sum- 
mary suit after the writ of summons was sent 
to the defendant by registered post and the 
cover containing the summons was returned 
with the postal endorsement “refused”. In an 
application made by the defendant to set 
aside the ex-parte decree he stated on oath 
that the registered letfer containing the writ 
of summons was not tendered to him. This 
statement remained uncontroverted. 

Held, that there was sufficient ground for 
setting aside the ex-parte decree. 

Sending of a letter by registered post mere- 
ly raises a rebuttable presumption that the 
letter was delivered to the addressee. In a 
case where the addressee makes a statement 
on oath that such a letter was not tendered 
to him, the presumption stands rebutted. 
MEGHIJI KANJI v. KUNDANMAL CHAMANLAL, 

70 Bom. L.R. 253. 


SOVEREIGN FUNCTION. See Torr. 
70 Bom, LR. 212. 


SPECIAL JUDGE, power to grant pardon. 
See CRIMINAL LAW AMENDMENT ACT, 1952, 
S. 8(2). 70 Bom, L.R. (S.C.) 529. 


SPECIFIC PERFORMANCE—Minor— 
Guardian contracting purchase of immov- 
able property on minors behalf—Whether 
specifically enforceable by or 
against minor. 

A contract to purchase immovable pro- 
perty by a competent guardian acting within 
his authority on behalf of a Hindu minor is 
specifically enforceable by or against the 


POPAT NAMDEO v. Jagu PANDU. 
, 70 Bom. L.R. 456. 


STATE, liability of, in tort. See Torr. 
70 Bom, L.R. 212. 


(Bombay). 
COMPANIES Act, 1956, S. 11(2). 
70 Bom. L.R. (O.C.J.) 20. 


SUBROGATION, difference under ss. 92 and 
135A of the Transfer of Property Act, 1882. 

The difference between subrogation under 
s. 92 of the Transfer of Property Act, 1882, 
and s. 135A of the Act is that under s. 92 
the subrogation results in the extinction of 
the original mortgagee’s rights and, therefore, 
the original mortgagee has no more rights 
under the mortgage, whereas a subrogee 
under s. 135A acquires rights only to the ex- 
tent of his payment which may be less that 
the rights of the assured himself. Another 
distinction is that the person who redeems 
under s. 91 is an interested person or a surety 
or a creditor and under that section that sub- 
rogee would get the rights conferred under 
s. 69 of the Indian Contract Act, 1872, be- 
cause it would be payment made by a person 
interested; but in the case of subrogation 


See 


912 


SUBROGATION—{Contd.) 


under s$. 135A the insurer pays under his own 
contract of insurance and he is not interested 
in discharging the liability of the wrongdoer 
or the tortfeasor, The third distinction is that 
s. 92 confers on the person redeeming rights 
of the mortgagee “against the mortgagor or 
any other person”, In is these words that con- 
fer the right to sue. There are no such words 


in s. 135A(2) me as “against the wrong- 


doer or tort-feasor”. 
ORIENTAL INS. Co. v. A. P. LINES. 
70 Bom. L.R, 487. 


SHTCESHON ACT (XXXIX of 1925), 
. 306, 

The words “other personal injuries not 
causing death of the parties” in s. 306 of the 
Indian Succession Act, 1925, must be con- 
strued ejusdem generis with the words pre- 
ceding, namely, “defamation, assault as de- 
fined in the Indian Penal Code”, 

SANTOLINE v. MACKINNON MACKENZIE, 
70 Bom. L.R. 62. 


See SERVICE OF 
70 Bom. LR. 253. 


SUPREME COURT—Practice. 

Jf the High Court has discretion in a 
matter and exercises it, such discretion ought 
not to be over-ruled by the Supreme Court 


- SUMMONS, service of. 
SUMMONS, 


unless it is satisfied that the High Court had - 


“acted on some wrong principle or commit- 
ted some error of law or failed to consider 
matters which demand consideration”. 
UNION OF INDIA v. KAMALABAI. 

70 Bom, L.R. (S.C.) 316. 


SUPPRESSION OF IMMORAL TRAFFIC 
IN WOMEN AND GIRLS ACT CIV of 
1956), 8. 13—Criminal Procedure Code (Act 
V of 1898), Secs. 173, 190—Police Officer ap- 
pointed to assist special police officer appoin- 
ted under s. 13 of Act CIV of 1956—Police 
officer investigating offence under Act whe- 
ther can file charge-sheet in respect of offence 
under s. 173 of Code. 

A police officer appointed to assist the spe- 
cial police officer appointed under s. 13 of 
the Suppression of Immoral Traffic in Women 
and Girls Act, 1956, can file a charge-sheet 
under s. 173 of the Criminal Procedure Code, 
1898, in respect of the offences under the 
Suppression of Immoral Traffic in Women 
and Girls Act investigated by him. 
HARBHAJANKUR v. STATE. 

70 Bom. LR. 778. 


——$.14. See SUPPRESSION oF IM- 
MORAL TRAFFIC IN WOMEN AND GRLS ACT, 
1956, S. 13. 70 Bom. L.R. 778. 
———-§, 15. See SUPPRESSION OF IM- 


MORAL TRAFFIC IN WOMEN AND GIRLS ACT, 
1956, S. 13. 70 Bom. L.R. 778. 


TAPE RECORD, admissibility of—Eviden- 
tiary value of 

A contemporaneous tape record of a rele- 
vant conversation is a relevant fact and is 
admissible under s. 7 of the Indian Evidence 
Act, 1872. 
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TAPE RECORD—(Contd.) 


If a statement is relevant, an` accurate tape 

record of the statement is also relevant and 
admissible. The time and place and accuracy 
of the recording must be proved by a com- 
petent witness and the voices must be pro- 
perly identified. One of the features of mag- 
netic tape recording is the ability to erase 
and re-use the recording medium. Because of 
this facility of erasure and re-use, the evid- 
ence must be received with caution. The 
Court must be satisfied beyond reasonable 
gout that the record has not been tampered 
with. 
The Supreme Court does not lend its ap- 
proval to the police practice of tapping tele- 
phone wires and setting up hidden micro- 
hones for the purpose of tape recording. 

USUPALLI ESMAIL v. THE STATE. 

70 Bom. L.R. (S.C) 76. 


TENDER OF PARDON. See CRIMINAL 
Law AMENDMENT ACT, 1952, S. 8(2). 
70 Bom. L.R. (S.C.) 529. 


TORT— Liability of State for tort committed 
by its employee—Test for determining whe- 
ther act of employee done in discharge of 
sovereign power delegated to him—Death 
caused by rash and negligent driving of mili- 
tary truck by military driver of artillery 
school—Truck transporting to school machine 
used in training military officers—Liability of 
State for tortious act of driver. 

The first defendant, who was attached as a 
military driver to a School of Artillery con- 
ducted by the defence department of the 
Government of India, caused the death of a 
person by his rash and negligent driving of 
a military truck. At the time of the accident 
the first defendant was transporting a 
machine for locating enemy guns, which was 
used at the School for giving training to mili- 
tary officers. This machine was being brought 
after repairs from a military workshop to the 
School. On the question of the liability of 
the Union of India for the tort committed by 
the first defendant, it was contended that the 
first defendant was doing a duty in discharge 
of a sovereign power delegated to him:—_ 

Held, that as the transport of the machine 
could have been arranged through a private 
carrier without any material detriment to the 
running of the School, the first defendant was 
not exercising any delegated power of the 
State when he transported the equipment in 
a military truck and caused the fatal accident 
by his negligence, and i, . 

that, therefore, the Union of India was 
liable for the tortious act of the first defen- 


dant. 
In deciding whether a particular act was 
done by a Government servant in discharge 


of a Sovereign Power delegated to him, the 
proper test is whether it was necessary for the 
State for the proper discharge of its sovereign 
function to have the act done through its 
own employee rather than through private 
agency. 
NION OF INDIA v. SUGRABAI. 
70 Bom, L.R. 212. 
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TRADE AND MERCHANDISE MARKS 
ACT (XLIII of 1958), 8. 11— How decision 
to be arrived at that mark sought to be re- 
gistered likely to deceive or cause confusion 
—Whether prohibition in s. 11(e) of Act 
restricted to illegality in mark itself—Regis- 
trar’s discretion under s. 18(4) when can be 
overruled—Proprietorship of foreign trade 
mark—Burden of proof—Onus that mark not 
calculated to deceive or cause confusion lies 
on whom. 

What s. 11(a) of the Trade and Merchan- 
dise Marks Act, 1958, requires to be decided 
is whether the mark "sought to be registered 
is likely to deceive or cause confusion. That 
likelihood must vary on the facts of each 
case. Human conduct is varied and complex. 
The importance of a particular fact or facts 
may vary in the Poke Th of the totality 
of the facts of each case. The importance of 
a particular fact may increase or diminish 
when considered in combination with diffe- 
rent sets of facts. What has to be decided in 
a case is whether on the totality of the facts 
of that case, it is likely that there would be 
deception or confusion. It would, therefore, 
be totally misleading to rely only on some in- 
dividual fact or facts from a decided case 
and put emphasis on them without taking in- 
to account other facts in combination with 
which that particular fact was looked upon 
as yielding any principle. All factors which 
are likely to create or allay deception or con- 
fusion must be considered in combination. 
Broadly speaking, factors creatihg confusion 
would be, for example, the nature of the 
mark itself, the class of customers, the ex- 
tent of the ‘reputation, the trade channels, the 
existence of any connection in the course of 
trade, and several others. It need not be 
stated that it would not be that all such 
factors would exist in each and every case. 

The prohibition contained in s. 11(e) of 
the Trade and Merchandise Marks Act, 1958, 
must be restricted to some illegality inherent 
in ue mark itself and not de hors the mark 
itself. 

The discretion exercised by the Registrar 
under s. 18(4) of the Trade and Merchan- 
dise Marks Act, 1958, is a judicial discretion 
and the Registrar’s exercise thereof should 
be overruled only if he has applied wrong 
prin ape of ey or has not appreciated the 
efore him, 


In proceedin ngs for application of regis- - 


tration of a trade mark, the onus of proving 
that the mark is not calculated to deceive or 
cause confusion lies on the applicant. 

If an Indian trader imports and sells in 
India foreign goods of a foreign trader with 
the latter’s foreign trade mark, a question 
may arise who is entitled to that trade mark, 
The trade mark being a foreign trade mark, 
the proprietorship as to India will be deter- 
mined according to its use in the market of 
this country. If there is a specific agreement 
as to Lat pt of that mark, that agree- 
ment govem as between the foreign 
owner and the Indian importer. If, however, 
there is no specific agreement, diverse factors 
will govern the determination as to which of 
the two is the proprietor in India. That de- 
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termination must depend on the facts of each 
case. If, for example, the Indian importer has 
acted merely as an agent of the foreign 
owner, the probabilities would be that 
trade mark continues to belong to the foreign 
owner and not to the Indian importer. If, 
however, the transaction between the foreign 
owner and the Indian importer has been on 
the basis of principal to principal, the posi- 
tion may be a little complicated. There again, 
one of the more important considerations 
would be to whom was credit given, that is, 
whether the purchasing paul paid regard to 
the reputation of the foreign manufacturer 
or to the Indian importer. some cases it 
may happen that the foreign manufacturer is 
so well kaown that which importer imported 
the goods and sold them in India would be 
immaterial. It would happen, for example, 
in the case of goods so well known as, for 
example, “Bovril” or “Pears Soap”. The con- 
verse may happen when a firm of great re- 
pute in India imports and sells goods, and 
the purchasing public attaches value to the 
reputation of the Indian importer who 
selects to import the goods and not to the re- 
putation of the manufacturer of the goods. 

The applicant imported watches under con- 
tract with a Swiss manufacturer and sold 
these in India under the trade mark “Caltex”. 
This mark was a totally new mark for wat- 
ches in India and the applicant was the origi- 
nator of that mark so far as watches in India 
were concerned, There was no evidence that 
that mark was used by anyone else in India 
before the applicant in connection with 
watches. The | oreign manufacturer who was 
the owner of this mark in respect of watches 
in Switzerland did not claim any ownership 
in himself in that trade mark in respect of 
watches in India. In 1956 the applicant ap- 
plied for registration of the mark in gl pe 
of watches, This application was opposed by 
Caltex (India) Ltd, the opponents, who 
were using the identical trade mark “Caltex” 
in respect of petroleum, kerosene and lubri- 
cants on a very large scale in India since 
1937. Their sales in 1956 exceeded rupees 
thirty crores and their publicity was wide- 
spread and large. They had moreover large 
resources and were capable of starting an 
new industry or trade. On the questions (1 
whether the applicant was the proprietor of 
that trade mark “Caltex” and (2) whether 
the use of the mark by the applicant was 
likely to deceive or cause confusion :— 

Held, that the applicant was the proprietor 
of the mark “Caltex”: 

that on the facts of the case a large num- 
ber of persons, if they saw or heard about 
the mark “Caltex” in connection with 
watches would be jed to think that the 
watches were in some way connected with 
the opponents or they would at least wonder 
whether they were in any way connected with 
the opponents: and 

that, therefore, if the application for regis- 
tration is granted and the mark is used in 
connection with the goods in respect of 
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which the application is made, it is likely to 
cause deception and co ion. 
SUNDER v. CALTEX (INDIA) L. 

70 Bom. L.R. (0.C.3.) 37. 


————-§, 18, See TRADE AND MERCHAN- 
DISE MARKS ACT, 1958, S. 11. 
70 Bom. L.R. (0.C.J.) 37. 


TRANSFER OF PROPERTY ACT (IV of 
1882), 8. 53. See BOMBAY COURT-FEES ACT, 
1959, S. 6(iv) G). 

70 Bom. L.R. (0.C.J.) 359. 


—————8. 76—Whether s. 76(d) lays down 
order of priorities inconsistent with priorities 
mentioned in s. 76(h). 

Section 76(d) of the Transfer of Property 
Act, 1882, in not concerned with the ques- 
tion of priorities but with limiting the 
amount which can be spent by the mortgages 
in possession for carrying out necessary re- 
pairs. Section 76(h) of the Act directs the 
mortgagee to apply the receipts from the 
mortgaged property in a certain manner. 
There is, therefore, no contradiction between 
these two sections. 

ANANDRAM JIVAJI v. PREMRAJ. 
70 Bom, L.R. (S.C) 131. 


————-§. 91. See TRANSFER OF PROPERTY 
ACT, 1882, S. 135A. 70 Bom. L.R. 487. 


—————§, 92, See TRANSFER OF PROPERTY 
ACT, 1882, S. 135A. 70 Bom. L.R, 487. 


———-S, 116—Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act (Bom, 
XCIX of 1958), Sec. 6—Possession contem- 
plated under s, 116, nature of—Right of re- 
newal under s. 116 whether available to 
assignee from lessee—Assignee from original 
lessee whether person in “lawful cultivation” 
after expiry of lease within s. 6, Tenancy Act. 

Mere continuance at the sufference of the 
landlord or due to the laches of the landlord 
is not the kind of possession that is contem- 
plated by the provisions of s. 116 of the 
Transfer of Property Act, 1882. What is 
needed is either the acceptance of rent after 
the period of the original lease is over or a 
consent which is subsequent to the expiry of 
the period. Unless this is done, there is no 
question of the effect of holding over follow- 
ing under the provisions of s. 116 of the Act. 

The advance payment of rent for a period 
to cover some period beyond the original 
lease but before the expiry of the original 
lease is not a payment for the continuance 
of the possession. 

The right of renewal under s. 116 is avail- 
able either to the lessee or the under-lessee 
of the property but is not available to an 
assignee from a lessee. 

An assignee of a term from the original 
lessee cannot be considered to be a person 
in “lawful cultivation” after the -expiry of 
the period of the lease within the meaning 
of that expression in s. 6 of the Bombay 
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TRANSFER OF PROPERTY ACT, S. 116— 
(Contd.) 


Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958. 

The provisions of the Bombay Tenan 
and Agricultural Lands (Vidarbha Region 
Act, 1958, require that there should be some 
positive content in the right to be in posses- 
sion, This itive content should be of a 
type by which he could resist the recovery 
of possession by the landlord himself if a 
suit were to be instituted against him. Taking 
resort to s. 116 of the Transfer of Property 
Act or to plead a new direct contract of 
tenancy is not to resist possession on the 
ground of a right which flows merely from 
the fact of erstwhile tenancy. This is a new 
fact that occurs and creates a right for the 
first time in the tenant. Otherwise he had 
no right to defend the decree of possession 
in favour of the landlord. 

KISAN PUNJAJI v. YASHODABAI. 
70 Bom, L.R. 765. 


———8. 130, See TRANSFER OF PROPERTY 
Act, 1882, S. 135A. 70 Bom. L.R. 487. 


——_——-S, 130A. See TRANSFER OF PROPERTY 
Act, 1882, S. 135A. 70 Bom, L.R. 487. 


——$, 135A—Marine Insurance Act 
(No. XI of 1963), Secs. 52, 53, 79, 90— 
Marine Insurance Act, 1906 (6 Edw. VII, 
Ch. 9)—Indian Contract Act (IX of 1872), 
Secs. 69, 41—Insurer of goods covered by 
policy of marine insurance paying partial loss 
under s. 135A(3) whether entitled to sue 
carrier for compensation in his own name— 
Whether insurer can also sue in his own 
name under s. 135A(2)—Doctrine of subro- 
gation in relation to marine insurance, history 
of, in England and India—Difference between 
subrogation under ss. 92 and 135A. 

An insurer or an underwriter of goods 
carried by sea or otherwise but covered by 
a policy of marine insurance, who on pay- 
ment of partial loss under s. 135A(3) of the 
Transfer of Property Act, 1882, is subrogated 
to the rights and remedies of the insured 
person to the extent of the payment, is not 
entitled to sue a carrier of goods or other 
wrongdoer or tortfeasor in his own name to 
recover compensation for loss or damage due 
to the assured. In cases falling under 
s. 135A(2) of the Act also the insurer will 
not be entitled to sue in his own name on 
the ground that he succeeds to the rights and 
remedies of the assured. 

The difference between subrogation under 
s. 92 of the Transfer of Property Act, 1882, 
and s. 135A of the Act is that under s. 92 
the subrogation results in the extinction of 
the original mortgagee’s rights and, there- 
fore, the original mortgagee has no more 
rights under the mortgage, whereas a sub- 
rogee under s. 135A acquires rights only to 
the extent of his payment which may be less 
than the rights of the assured himself. An- 
other distinction is that the person who re- 
deems under s. 91 is an interested person or 
a surety or a creditor and under that section 
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that subrogee would g the rights conferred 
under s. 69 of the Indian Contract Act, 1872, 
because it would be a payment made by a 
person interested; but in the case of subroga. 
tion under s. 135A the insurer pays under 
his own contract of insurance and he js not 
interested in discharging the liability- of the 
wrongdoer or the tort-feasor. The third dis- 
tinction is that s. 92 confers on the person 
redeeming rights of the mortgagee “against 
the mortgagor or any other person”. It is 
these words that confer the right to sue. 
There are no such words in s. 135A(2) and 
(3) as “against the wrongdoer or tort- 


ORIENTAL Erc. INS. yv. A. P. LINES. 
70 Bom. L.R. 487. 


TRUSTS ACT (I of 1882), 8S. 78(b)}— 
Power of revocation not reserved in deed of 
revocation—Whether new trusts declared in 
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such deed can be revoked by power of revo- . 


cation contained in deed of settlement, 

the absence of a power of revocation 
reserved in a deed of revocation, the new 
trust declared in the deed of revocation can- 
not be revoked by virtue of the power of 
revocation contained in the original deed of 
settlement, 
CENTRAL BANK ETC. v. HORMUSJI. 

70 Bom. L.R. (0.C.J.) 568. 


ULTRA VIRES—Bombay Shops and Estab- 
lishment Act, 1948. 

The Bombay Shops and Establishments 
Act, 1948 and the Notification issued there- 
under (Notification dated January 9, 1963) 
by the Government of Bombay under 
s. 5(1) are not hit by art. 14 of the Con- 
stitution of India. 

A. R. GUJAR v. THE STATE. 
70 Bom. L.R. (O.C.J.) 817. 


——Bombay Town Planning Act, 1955, 
Sa, 9-13, 

Sections 9, 10, 11, 12 and 13 of the Bom- 
bay Town Planning Act, 1954, are valid. 
K. L. GUPTA v. MUNICIPAL CORP. , 

70 Bom. L.R. (S.C.) 337. 


———Displaced Persons (Compensation 
and Rebabilitation) Act, 1954, S. 19, 

Section 19 of the Displaced Persons (Com- 
pensation and Rehabilitation) Act, 1954, is 
not ultra vires art. 14 of the Constitution of 
India and is valid. 
Power CABLES vy. B. K. POTDAR. 

70 Bom. L.R. 586. 


—~—— Electricity (Supply) Act, 1948, S, 49. 
Section 49 of the Electricity (Supply) Act, 
1948, does not offend the provisions of the 
Constitution of India and is valid. 
MAHARASHTRA Erec, Boarp v. KALYAN 
MUNICIPALITY. 70 Bom. L.R. (S.C.) 733. 


—-Notification No, TNC 5861/112677. 
M dated February 24, 1962, issued by the 
Government of Maharashtra. 
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The Notification and the West Khandesh 
Mehwassi Estates (Proprietary Rights Aboli- 
tion etc.) Regulation, 1961, violate the 
fundamental rights under art. 191) (f) of 
the Constitution of India of the Mehwassis 
affected thereby and are void. 

Considered separately, the Notification and 
the Maharashtra Regulation No. 1 of 1962 
can each be looked upon as estate legislation 
protected by cl. 1(a) of art. 31A of the Con- 
stitution. They, however, were parts of a 
legislative scheme, the object and effect of 
which was to wipe out a major part of the 
purchase price that Mehwassis were entitled 
to get from their ex-tenants. Hence they are 
invalid on the ground of contravention of 
art. 19(1) (f) of the Constitution. 

If two or more Acts form part of a legis- 
lative scheme, their object and combined 
effect may be considered by the Court in 
deciding upon their constitutional validity. 
MANSINGH SURAJSINGH vy. THE STATE. 

70 Bom. L.R. 654. 


Notification issued by the Govern- 
ment of Bombay on January 9, 1963, under 
s. 5(1) of the Bombay Shops and Establish- 
ments Act, 1948. 

The Notification dated January 9, 1963, 
issued by the Government of Bombay under 
s. 5(/) of the Bombay Shops and Establish- 
menis Act, 1948, is validly issued under the 

ct. 
The Notification does not contravene any 
basic fundamental principle adumbrated in 
the Bombay Shops and Establishments Act, 
1948, nor is it contrary to the main spirit or 
purpose of the Act. 

A. R. GUJAR y. THE STATE. 
70 Bom. L.R, (0.C.J.) 817. 


———Requisitioning and Acquisition of 
Immovable Property Act, 1952, S. 8(3}(5). 

Section 8(3)(b) of the Requisitioning and 
Acquisition of Immovable Property Act, 
1952, is ultra vires art. 31(2) of the Con- 
stitution (as it stood before 1955) and is, 
therefore, void. 

The mode of assessing compensation pre- 
scribed in s. 8(3) (b) of the Act is arbitrary 
and the section does not satisfy art. 31(2) 
of the Constitution and the tests formulated 
in The State of West Bengal v. Bela Banerjee, 
[1954] 1 S.C.R. 558. 

UNION OF INDIA v. KAMALABAIL 
70 Bom. LR, (S.C.) 316. 


Customs Act, 1878, S. 167(8). 
Section 167(8) of the Act is not violative 
of art. 31 of the Constitution as the provi- 
sion for confiscation is not for acquisition 
or requisition within the meaning of that 
article. . 
C. J. SHETH & Co. v. M. G. ABROL. 
70 Bom. L.R, (O.C.J.) 445. 


—— West Kiandesh Estate (Proprietary 

Rights Abolition etc.) Regulation, 1961 
htra Regulation No. I of 1962). 

The Notification (No. TNC 5861/112677. 

M dated February 24, 1962, issued by the 
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Government of Maharashtra) and the West 
Khandesh Mehwassi Estates (Proprietary 
Rights Abolition etc.) Regulation, 1961, vio- 
late the fundamental rights under art. 19(/) 
(f) of the Constitution of India of the Meh- 
wassis affected thereby and are void. 

Considered separately, the Notification 
and the Maharashtra Regulation No. 1 of 
1962 can each be looked upon as estate legis- 
lation protected by cl. 1(a) of art. 3JA of 
the Constitution. They, however, were parts 
of a legislative scheme, the object and effect 
of which was to wipe out a major part of 
the purchase prico that Mehwassis were en- 
titled to get from their ex-tenants. Hence 
they are invalid on the ground of contraven- 
tion of art. 19(1) (f) of the Constitution. 

If two or more Acts form part of a legis- 
lative scheme, their object and combined 
effect may be considered by the Court in 
deciding upon their constitutional validity. 
MANSINGH SURAJSINGH v. THE STATE. 

70 Bom, LR, 654. 


WEST KHANDESH MEHWASSI ESTATES 
(PROPRIETARY RIGHTS ABOLITION, 
ETC.) REGULATION, 1961 (Maharashtra 
Regulation No. 1 of 1962)—Notification— 
Constitution of India. Arts, 244, 314, 12, 
13, 367, 309, 240, 318, 245, 14, 16, 2l, 
22, 17, 23, 24, 33, 365, 364(1), 369, 123(3), 
213(3); Fifth Schedule. Part 5—General 
Clauses Act (X of 1897), Secs. 3(60)(c), 
3(8)—Government of India Act, 1935 [25 
& 26 Geo. 5. Ch, 42], Secs. 92, 99(1), 42(3), 
88(3)—West Khandesh Mehwassi Estates 
Regulation, 1949 (Bombay Regulation 1 of 
1949)—Whether Regulation No. 1 of 1962 
and Notification void as violative of 
art, 19(1) (f)—Regulation and Notification 
whether protected by art, 31A—Limitation of 
Governor's power under para. 5, Schedule 
V, Constitution, vis-a-vis fundamental rights 
—Whether such power of Governor to he 
exercised only in emergency—Legislative 
powers under Constitution whether limited 
by art, 13(2)—Whether President and Gov- 
ernors covered by expression “State” in 
art. J2—Sub silentio, decision arrived at 
when—Limits to legal fiction that retrospec- 
tive amending Act passed at time when parent 
Act was passed—Two or more Acts parts of 
one legislative scheme—Whether their object 
and combined effect can be considered in 
deciding upon their constitutionality. 

The Notification (No. TNC 5861/112677. M 
dated February 24, 1962, issued by the Gov- 
ernment of Maharashtra) and the West 
Khandesh Mehwassi Estates (Proprietary 
Rights Abolition, etc.) Regulation, 1961, 
violate the fundamental rights under art, 19 
(1) (f) of the Constitution of India of the 
Mehwassis affected thereby and are void. 

There is a conflict between the decisions 
of the Supreme Court in Rameshwar Pratap's 
case and Jayvantsinghji’s case. 

Considered separately, the Notification and 
the Maharashtra Regulation No. 1 of 1962 
can each be looked upon as estate legislation 
protected by cl. 1(a) of art. 31A of the Con- 
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WEST KHANDESH MEHWASSI ESTATES 
(PROPRIETARY RIGHTS ABOLITION, 
ETC.) REGULATION, 1961—(Contd.) 


stitution. They, however, were parts of a 
a Sate scheme, the object and effect of 
which was to wipe out a major part of the 
purchase price that the Mehwassis were en- 
titled to get from their ex-tenants. Hence 
‘they are invalid on the ground of contraven- 
tion of art. 19(7) (f) of the Constitution. 

The legislative powers conferred on the 
Governor by sub-paras. (1) and (2) of para, 
5 of the Fifth Schedule to the Constitution 
do not empower him to make amendments 
or pass Regulations violative of any of the 
fundamental rights guaranteed by the Con- 
stitution. 

The non-obstante clause in sub-para. (1) 
of para. 5 of the Fifth Schedule has no re- 
ference to the provisions in Part If of the 
Constitution. 

The legislative powers of the Governor 
under para. 5 of the Fifth Schedule to the 
Constitution are to be traced to the peculiar 
problems of tribal areas and are not meant 


ı to be exercised only in circumstances of 


emergency. 

The legislative powers granted in any part 
of the Constitution are subject to the limita- 
tion imposed by cl. (2) of art. 13 of the 
Constitution, even if it is not stated in the 
particular article by which the legislative 

wers are granted that the article is. “sub- 
ject to the other provisions of the Consti- 
tution.” 

The provisions of art. 244 of the Constitu- 
tion and of Fifth and Sixth Schedule to the 
Constitution do not permit legislation viola- 
tive of fundamental rights. 

The words “or other authorities” in art. 
12 of the Constitution are wide enough to 


include all constitutional and statutory 
authorities on whom powers are conferred 
by law. 


The words “the Government and the Legis- 
lature of each of the States” which occur in 
art. 12 include the Governors of each of the 
States, 

The President and the Governors are 
covered by the term “State” in art. 12. 

Where a case was decided in favour of a 
party on the basis of a position in law which 
was assumed by the Court, the decision is 
not an authority for what was assumed. The 
principle, however, cannot apply where a 
Court expressly decides a point of law and 
the decision is the result of a chain of reason- 
ing in which a link is not specifically dealt 
with by the Court. To say that such an ex- 
press decision on a point of law has no bind- 
ing authority amounts to- an assertion that a 

int of law decided by a Court ceases to 

e a binding precedent if it is shown that a 
particular argument was not considered in 
deciding the point. An assertion to that effect 
is clearly wrong. 

Where the powers of a legislature have 
suffered a change after the passing of the 
parent Act, the validity of a retrospective 
amending Act cannot be decided by recourse 
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to the legal fiction that the latter was passed 
along with the former. Therefore if the con- 
stitutional validity of a retrospective amend- 
ing Act is challenged on the ground of cir- 
cumstances which have come into existence 
after the parent Act was passed, it would not 
be right to decide that question by assuming 
that the amending Act was passed at the same 
time as the parent Act. The legal fiction that 
retrospective amending Act was passed at the 
same time when the parent Act was passed 
presupposes that the legislative competence of 
the legislature has remained unchanged be- 
tween the date of the parent Act and the date 
of the amending Act. That presupposition 
may not be justified. 

If two or more Acts form part of a legis- 
lative scheme, their object and combined 
effect may be considered by the Court in de- 
ciding upon their constitutional validity. 
MANSINGH SURAJSINGH y. THE STATE. 

70 Bom. L.R. 654. 


WIDOW. Compromise by. See Hinpu Law, 
Winow. 70 Bom. L.R. 293. 


WIDOW, property possessed in lieu of main- 
tenance. See HINDU Succession ACT, 1956, 
S. 14. 70 Bom, LR. 611. 


WIDOW, right to property. See HINDU 
Women’s RIGHT TO Property Act, 1937, 
S. 3. 70 Bom, L.R. 517. 


WINDING UP, leave of. See COMPANIES 
Acr, 1956, S. 446(1). 70 Bom, L.R. 390. 


WORDS AND PHRASES: 


“A business which he is carrying on”. Sce 
HyperRaBaD House (RENT, EVICTION AND 
Lease) CONTROL Act, 1954, S. 15(3) (a) (iii). 

70 Bom. L.R. 578. 


See OATHS ACT, 1873, S. 5. 
70 Bom, L.R. (S.C.) 595. 


“Accused”. 


“Acquired”, 
1956, S. 14. 


“Act honestly”. See MunicipaL Acr (Dis- 
tricr), SS. 167, 167A. 70 Bom, L.R. 554. 


“Amount awarded”, See BOMBAY COURT- 
FEES ACT, 1959, S. 7(/). 
? 70 Bom. L.R. 203. 


“An interest in a Hindu joint family pro- 
aay See Hinpu Women’s RIGHTS TO 

ROPERTY Acr, 1937, S. 3. 
70 Bom, L.R. 517. 


“And specified for the disposal of such pro- 
ceedings”, See INDUSTRIAL EMPLOYMENT 
(STANDING ORDERS) ACT, 1946, S. 13A. 

70 Bom. L.R. 506. 


“Any land for any public p se”, See 
BOMBAY LAND ACQUISITION A , 1948, 
S. 5). 70 Bom, L.R. (S.C.) 128. 


See HINDU Succession Act, 
70 Bom. L.R. 749. 


GENERAL INDEX. 


91% 
WORDS AND PHRASES—{Contd.) 

“Any other instrument”. See HINDU Suc- 
CESSION Act, 1956, S. 14. 

70 Bom. L.R. 749. 


“Criminal Proceeding”. 
1873, S. 5. 


“Good faith”, See Municipa Acr (DIs- 
trict). SS. 167, 167A. 70 Bom, L.R. 554. 


See OATHS ACT, 
70 Bom, L.R. (8.C.) 595. 


“Including memorandum of appeal”. See 
BOMBAY Court-FEES AcT, 1959, S. 7(1). 
70 Bom. L.R. 407. 


“Law for the time being in force”. 
DEFENCE OF INDIA AcT, 1939, S. 19. 
70 Bom, L.R. (0.C.J.) 632. 


“Lawful cultivation”. See 
Property Acr, 1882, S. 116. 
70 Bom. L.R. 765. 


See 


‘TRANSFER OF 


“Maximum prices”. See CONSTITUTION OF 
INDIA, Art. 299. 70 Bom, L.R. (O.C.J.) 364. 


See CONSTITUTION 
70 Bom, L,R. 654. 


“Or other authorities”. 
or INDA, Art. 12. 


“Other personal injuries not causing death 
of the parties’, See WORKMEN’S COMPEN- 
SATION Act, 1923. 70 Bom. L.R. 62. 


“Personal liberty”, See CONSTITUTION OF 
InpiA, Art. 21. 70 Bom, L.R. (S.C.) 1. 


“Premises”. See BOMBAY RENTS, HOTEL 
AND LopoiInc House RATES CONTROL ACT, 
1947, S. 13(72) (AA). 70 Bom, L.R. 481. 


“Prices”. 
299, 


See CONSTITUTION OF INDIA, Art. 
70 Bom, L.R. (O.C.J.) 364. 


“Property acquired... under a decree or an 
order of the Civil Court”. See Hinpu Suc- 
cession Act, 1956, S. 14. 

70 Bom, LR. 611. 


“Such person”. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 32F(1) 
(a). 70 Bom. L.R. 689. 


“Sufficient cause”. 
Act, 1948, S. 20. 


“Suit”. See BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS (VIDARBHA REGION) ACT, 1958, 
S. 125, 70 Bom. L.R. 59. 


“Take proceedings”. See MUNICIPAL AcT 
(CORPORATION), S. 481. 
70 Bom. L.R. (S.C.) 745. 


“Temporary absence”. See Bombay CIVIL 
Courts Act, 1869, S. 37. 
70 Bom, L.R, (0.C.J.) 100. 


“Total number of Councillors (other than 
associate Councillors)”. See SHTRA 
ZILLA PARISHADS AND PANCHAYAT SAMITIS 
Act, 1962, S. 49(7). 

70 Bom, L.R. (F.B.) 843. 


See MINIMUM WAGES 
70 Bom. L.R. (S.C.) 144. 
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“Vacancy”. See BOMBAY CIVIL Courts ACT, 
1869, S. 37. 70 Bom, L.R. (O.C.J.) 100. 
“Vacate”, See BOMBAY RENTS, HOTEL AND 


Lopcina House RATES CONTROL Act, 1947, 


S. 16. 70 Bom. L.R. 710. 
“Vacated”. See BOMBAY CIVIL Courts Act, 
1869, S. 37. 70 Bom, L.R. (O.C.J.) 100. 
“Wages”. See BOMBAY SHOPS AND ESTA- 


BLISHMENTS ACT, 1948, S. 5. 
70 Bom, L.R. (O.C.J.) 817. 


“Who has derived title before the commence- 
ment of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control (Amendment) Ordi- 
nance, 1959”, See BOMBAY RENTS, HOTEL 
AND Lopcina House RATES CONTROL ACT, 
1947, S. 5. 70 Bom, LR. 428. 


WORKMEN’S COMPENSATION ACT 
(VIII of 1923)—Workmen’s Compensation 
Rules, 1924, Rule 41—Indian Succession Act 
(XXXIX of 1925), Sec. 306—Workman dying 
from causes extraneous to accident pending 
his application for compensation—Whether 
his heirs entitled to be brought on record of 
the proceeding—Words “other personal in- 
juries...” in s. 306, Indian Susseccion Act, 
how to be construed. a 
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WORKMEN’S COMPENSATION ACI— 
{Contd.) 


A workman who had suffered injury to his 
eyes in the course of his employment, made 
an application for. award of compensation 
under the Workmen’s Compensation Act, 
1923, against his employers, as permanent de- 
fects had developed in his eyes as a result 
of the accident, Pending this application he 
died from causes extraneous to the accident 
and his heirs applied for being brought on 
the record as legal representatives. On the 
question whether their claim to be brought 
on record was tenable:— 

Held, that under the Act the liability 
accrued immediately on the accident occur- 
ring to the workman and amounted to a debt 
payable to the workman, 

that this liability did not abate on the death 
of the workman, and 

that his heirs were entitled to be brought 
on record of the proceeding as there was no 
prohibition in the Act and the rules framed 
under s. 32 of the Act that the heirs could 
not be brought on record. 

The words “other personal injuries not 
causing death of the parties” in s. 306 of the 
Indian Succession Act, 1925, must be con- 
strued ejusdem generis with the words pre- 
ceding, namely, “defamation, assault as de- 
fined in the Indian Penal Code.” 

SANTOLINE v. MACKINNON MACKENZIE. 
70 Bom. L.R. 62. 
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FAMILY ARRANGEMENTS.* 


A PROMISE was made at 69 Bombay Law Reporter, Journal, p. 93, that the 
present writer would have more to say about family arrangements, and now 
he does so. : 


Introduction. 


The fairly recent case of Pullaiah v. Navasimham' emphasises how frequent- 
ly the question whether a settlement was or was not a ‘‘family arrangement’’ 
comes even before the highest tribunal of the country. Other recent cases 
illustrate the need for the publie at large to know what the institution is. In 
Narayanaswami v. Padmanabhan" the Madras High Court held that a biga- 
mously married ‘‘wife’’ was neither a wife nor a concubine and that she could 
not have any status at Hindu law. How will she be provided for should the 
man who purported to marry her either die intestate or die leaving a will 
which cannot operate so as to leave her any legacy? Naturally the family 
can get together and make provision for her, as respectable people will, and’ 
some members of the family will naturally lose by this in financial terms, 
while they gain in other respects. In 8. Veerabhadra Rao v. D. Lakshnu 
Devi'® the Andhra High Court rightly held that a great-grandmother was 
not a dependant entitled to maintenance out of an (intestate) estate: the 
family arrangement is obviously the way in which the obligations towards the 
old lady can be determined, without fear of their being upset. 

But is it true ‘that the family settlement cannot be upset? It has been 
shown, in V. Rangamma v. V. Venkatarajulu’® that even though the lady 
may agree to forego all further rights than the amount of maintenance stipu- 
lated in her favour she may still have the rate increased if the circumstances 
change. The cost of living had gone up since the arrangement was made 
(1931) and s. 25 of the Hindu Adoptions and Maintenance Act came to her 
nid, notwithstanding that the settlement was intended to put an end to con- 
troversy. In Lachhia v. Ram Shankar" a case from Patna, a settlement gave 
female property subject to certain restrictions, which were obviously part of 
the arrangement. Had the parties to the arrangement known that the female’s 
rights were to be enlarged against their will they would have given her a lesser 
benefit. But the Court held that s. 14 of the Hindu Succession Act would apply, 
and the benefit was enlarged. Accordingly those who enter into a family ar- 
rangement must be aware of the peculiar Indian statutory rules which pro tanto 
may deprive the settlement of finality or permanency. 

Instances of partitions and wills operating as family arrangements are very 
common,!* so that there is good reason for looking into the institution. In’a 
recently published volume edited by Professor J.N.D. Anderson, entitled 
Family Law in Asia and Africa (London, Allen and Unwin, 1967) the present 
writer offered a chapter entitled “Family Arrangements in Developing 
Countries” (pp. 156-181). What follows below corresponds closely to it, with 

*By J. Duncan M. Derrett, D.C.L., Professor lo. [1986] A.LR. Mad. 428. 
of Oriental Laws in the University of London. ld. [1966]-A.LR. Pat. 191. 


1. [1966] A.T.R. 8.0, 1836. : le. Ramaswami v. Venkatammal, [1965] A.T, R. 
la, [1960] A.I.R. Mad. 394. Mad. 198. Also Kalyani v. Krishnan, [1966] 
lb. [1965] 2 An, W.R. 72. K.L.T. 688, 7.3. 


2 THE BOMBAY LAW REPORTER. [VOL, LXX, 
some small omissions and numerous small additions. It is hoped that its repub- 
lication will serve to stimulate a more comprehensive study of the institution. 
Perhaps a Bombay man would like to do a little thesis on it? He can be sure 
that his work will get plenty of use. 

Family arrangements, favoured by equity,’‘ may have several roles to play. 
Before they can be used with confidence they must be understood. Their origin 
is, in a sense, against them, in that the peculiar conditions of English land 
tenure and society which surround the early days of the concept have tended 
to colour the manner in which the law is expounded as well as the authorities 
themselves. The special feature of the family arrangement is the right it may 
create in those who are not parties to it. Beneficiaries under a family arrange- 
ment may often not have any personal knowledge of the questions in discussion 
between the principal parties, and there may also be minors whose consent 
would be immaterial, or persons under various disabilities preventing them 
from playing a major part in any discussion concerning their future. The 
English assumption that it is right and proper for every person whose legal 
rights are debated to take a-share in all negotiations affecting them, either 
personally or through his agent, by no means operates in India. There are 
many contexts in which it is not good etiquette to obtrude one’s own views, and 
no good outcome can be expected from negotiations one has oneself pressed for- 
ward, Unlike normal contracts, therefore, it is interesting to note that where 
a contract is intended to secure a benefit to a third party as a beneficiary under 
a family arrangement he may sue in his own name to enforce it.2 A further 
advantage is that in a genuine family arrangement the consideration may be 
partly valuable and partly good consideration, i.e. love and affection, and the 
Court does not concern itself with the proportion between these.2* In any 
event, if the requirements of the bona fide family arrangement are met, the 
Court will not scrutinise the consideration at all closely. Many may benefit, 
for example minors or others to whom no share of a disputed estate has already 
fallen, who contribute no valuable consideration at all: but to provide for their 
needs may be a consideration of another kind, and this the Court allows. 

The occasion for this review of what can be a puzzling subject is, to put it 
distinctly, the effect of the Hindu Succession Act, 1956. This is only sympto- 
matic of other legislative interference with the lives of the people. The Shariat 
Act, 1937 caused similar upheavals. Family arrangements can cure such situa- 
tions. Not only cure: prophylaxis as well may be sought in 'thig valuable instru- 
ment. The family arrangement enables parties to dispose in advance of such 
estate as would fall to them or to any of them upon the death of a person now 
living. This is an extremely valuable power which is again a peculiarity, 
because the Courts favour the instrument whereby the peace, happiness, and 
welfare of families is secured and litigation is avoided. 

To take a specific situation: in the State of Kerala many families are gov- 
erned by marumakkattayam, i.e. matrilineal descent of undivided family pro- 
perty. Ifa member dies undivided his share passes, nevertheless, as separate 
property to heirs who are selected according to a method incompatible with 
matriliny. The issue of female sharers take a right by birth in those shares.2" 
If these do not at once demand their fractions, and especially if the only 
joint property is not readily partible, and some sharers die, the process is 


If, Story, Hquity Jurisprudence, §182. Kerr oase of Tweddle v. Atkinson itself divides the 
on Fraud and Mi , 7th edn. (1952), 168-9.2. Indian High Courts, Madras in Subbu Chetti 
2, Khwaja M: v. Husaini vy. Arunachalam, (1 9) 53 Mad. 270, ¥.B, 


: Khan 
Begam, (1910) L.R, 37 LA. 152, 158-9 (familiarly 


adheres to the principle. Calcutta emphati- 
known as the‘ h-i- n case’); Dan Kuer i 1 pha 


cally dissenta from it in Kehirodebihari v. 


Mast. v. Sarla Devi Mst., (1046) L.R. 78 LA, 
208, 221; Shanmugan v. A é, 
AJR. Mad. 141, 143-4, Tweddle v. Atkinson 
(1861) I B. & 8. 393, 121 E.R. 762 (now to be 
read in the light of Beswick v. Beswick, [1967] 
2 All E.R. 1197 H.L. and, with caution, the 
same case in the C.A.), is not applicable. The 


5] asserted that the rule was rep 


Mangobinda, (1933) 61 Cal, 841. 
ugnant to “justice 
equity and _ conscience”, while in India 
complete justice might be sought in a single suit, 
2a, Perssev. Persse, (1840) 7 Ol. & Fin. 279, 
in Mary v. Bhasura Devs, [1967] K.L.T. 
+ F.B. 


VOL, LEX,] : JOUBNAL. 8 


repeated, until persons related by various relationships, belonging to various 
families, perhaps having nothing else in common except the burden of main- 
taining relatives about ‘whom some care very little, find themselves in a finan- 
cial tangle which baffles all but the experts. But not every household can 
afford the necessary legal advice. And even if it can afford this advice, are 
the members of the family sufficiently aware of the need for it? To take 
another example: the right to be a manager of the property of a Hindu idol 
passes under the codified law of India to relations who can be very remote 
and share neither the same locality nor, sometimes, the same cult. How will 
such management, which coincides with ownership in respect of the surplus of 
considerable endowed funds,?° be provided for? 

The family arrangement is the obvious answer, so that it appears that all we 
need to do is to acquaint ourselves with its requirements. However, we are 
at once in a difficulty. England has always coupled with large properties the 
desire and also the capacity to obtain legal advice. The rule very naturally 
developed that if the parties were not actually compromising doubtful rights 
they must be aware of their legal position, otherwise relief against the arrange- 
ment could be obtained by the party whose consent was obtained upon a false 
premise as to his legal entitlement.** Thus although mistakes of fact or even 
of law might not +pso facto vitiate a family arrangement, provided that 
neither party misled the other, the distinction between a true compromise and 
any other arrangement was a real one and stands boldly out in our refer- 
ence books.2" Translate this into terms of life in a remote area and the virtue 
of the institution is removed. The great value of the family arrangement in 
such an environment would be precisely that it could settle finally property 
rights and expectations between people who cannot know, as well as those who 
do know, their legal rights. If a family arrangement were to be upset merely 
because at some remote date a party, or even third-party beneficiary, were 
to prove to a Court’s satisfaction that the legal rights at that time were not 
merely distinct and capable of being known but were known in such a sense 
that prejudice was suffered by him, the institution would be worse than use- 
less. Naturally in the case-law this requirement has manifested itself in 
various ways. The Privy Council and Courts subordinate to it in India have 
never acknowledged openly that the family arrangement in Asia differed from 
that in England: and the rules which emerge bear a close resemblance to 
those to be found in Halsbury’s Laws of England. 

Meanwhile, Indian cases reveal a supposition that if ignorance of legal 
rights is to be fatal to the permanence of a family arrangement, the other 
alternative, namely that it must be a compromise of a doubtful claim by 
people entertaining genuine doubts, must develop so as to be able to carry 
the entire weight which the institution is designed to bear. This hag led to 
curious situations in which there were evidently no real doubts, the family 
was not about to be upset by internal conflicts, and such uncertainty as there 
was related merely to the degree of discomfort which would be experienced im 
the future if the arrangement were not entered into now. 

This was a natural, but misconceived, approach, due to a mistaken notion 
of the history of the institution, It is submitted that the family arrangement 
exists in principle as much to re-arrange property rights about which the 
-parties may have no clear notion, as to compromise a doubtful claim. The 
supposition that, parties will all have adequate legal advice has naturally led 
to the rule that if they are deceived as to what each gains and what each 

2c, Q.D. Sontheimer, “Religious endow- of both parties : Reynell v. Sprye, (1849) 8 
ments in India: the Juristio personality of Hare 222, 68 E.R. 340, If the parties pro- 
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loses by the arrangement their agreement is founded on a premise which is 
false, and therefore must be voidable. If we remove that supposition, and 
substitute for it the proposition that the parties would seek legal advice if 
they could, but are satisfied with their own apprehensions of what might 
ensue should any legal position be explored and should any legal answer be 
obtained, being equally indifferent to the result, or equally disinclined to any 
solution but the one of their own choice we are better placed. If we suppose 
that the parties will not take legal advice, but will rather proceed on the 
footing that it 1s within their competence to provide for their collective future 
irrespective of what any testamentary disposition may have provided or any 
intestate law may have prescribed, the arrangement is not founded on any 
premise as to facts or law, and cannot be upset if it afterwards turns out 
that, had the matter been taken to law, one party, for example, would have 
come off much better financially than he did by reason of the arrangement 
into which he entered in happy ignorance. There is no need to posit a com- 
promise of a doubtful claim. 

Courses in equity jurisprudence seldom include a discussion of the family 
arrangement. Courses in family laws, whether personal laws or customary 
laws; naturally tend to ignore the family arrangement since this seems to be 
the enemy of the customary or the personal law, which it can readily under- 
mine if the public so wish. Yet cases in family arrangements have come be- 
fore supreme tribunals. The Supreme Court of India has frequently made 
pronouncements on them, especially in recent years;> and we may take this 
as a sign that at prior stages in the litigation insufficient certainty must have 
been manifested as to the main features of the institution. This would not 
be surprising, since the family arrangement may evidently be the means 
whereby Equity is called upon to endorse a fraud. 

The advantages of the Institution. 

The period when the family arrangement, or family settlement as it is often 
called, was most in vogue in England was while the law of property and 
succession was still unreformed. The multiplicity of tenures, the conflicting 
rights of members of the family (some of whom were underprivileged by any 
standard), the occurrence in wealthy families of members or quasi-members 
whose legitimacy was in doubt or who, though admittedly illegitimate, claim- 
ed by virtue of a will or other disposition, and finally the frequency of long, 
complicated, and difficult testaments, provisions of which might become in- 
operative due to events (including construction) outside the testator’s con- 
templation—all these factors made the period prior to 1925, or even prior to 
the Family Provision statutes, fecund in family settlements. The main ob- 
ject was in every case to vary the title to property, including expectancies, 
in a manner conducive to the best interests of the family, and to put an 
end to any actual disputes between the members. Whether these disputes had 
advanced so far as litigation did not matter. The waste of the family’s estate 
by improvident and avoidable litigation was to be obviated, and Equity favour- 
ed that object. In course of time it became evident that a family arrangement 
was not merely a class of compromise, but a larger institution in as much as it 
might, if not improperly entered into, bind parties (including minors® and 
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persons yet to be born’) who have not actually become involved in litigation, 
and between whom no actual dispute has broken out, provided that a dispute 
might develop unless such a step were taken by responsible members of the 
family.2 The Court may well be astute, as it was in the case of Sahu Madho 
Das, to find evidence of a situation fraught with the makings of a dispute. This 
writer has already submitted that, though understandable, this course was not 
inevitable. : 


The widow of the last male holder of the estate, who had died intestate, gave certain of the 
properties (over which she had a power of disposal limited to cases of necessity or of evident bene- 
fit to the estate itself) to each of her three daughters, who were then next in the line of succession 
though for an equally limited estate, She gave the properties to them absolutely. She also 
gave other properties from the same estate to each of her four grandsons, likewise absolutely. It 
was urged when the actual reversioner—the male holder’s next heir—sued for recovery of the 
properties that there had never been any dispute and that the gifts were not part of a family 
settlement, The Supreme Court of India held otherwise, The widow, though she took as 
heiress subject to a restricted estate, claimed to be able to dispose of the property by her will 
prior to the impugned distribution. This claim would give all the reversioners a right of sult to 
prevent her alienation, The donees themselves tried to persuade others, including the persons 
to whom they ultimately sold their shares, that they had taken the properties absolutely, Thus 
from a long course of dealing the arrangement, (which alone could account for this) could he 
imputed.° 

Such an imputing will be valuable, whether or not traces of doubtful claims 
can be found. The court may, of course, well think it desirable to send the case 
back, should it be claimed at the appellate stage that the transaction was really 
a family arrangement, so that it may be determined whether the conditions were 
present which also would make this claim good.'° Thus prima facie family 
arrangements need not arise out of any transaction so described by the parties 
themselves. 


P left a will by which he purported to dispose of property belonging to the family of which 
he was a member, Under his personal law he had no power of testamentary disposition in res- 
pect of such an interest, The will was invalid. But the invalid alienation was acted upon by 
the testator’s relatives, including those entitled under the personal law by survivorship from 
the deceased, as if it were valid. This was held by their Lordships of the Privy Counofl as good 
evidence of a family arrangement contemporaneously made and acted upon by all partios,14 

Particularly where families are ignorant of the new law and successive deaths 
occur the only way to avert chaos may be to impute to the parties a family 
arrangement. Yet we must note that a family arrangement may not set up for 
the family any private law of succession in conflict with the general law, that is 
to say by attempting to provide for the future devolution of the properties 
once they have vested absolutely.12 No doubt some intestate laws seek to 
obviate the need for this manoeuvre. But a statutory right to demand main- 
tenance, for example, out of the estate of a deceased person, whether or not he 
dies intestate, is in practice no substitute for a good settlement, envisaging all 
likely needs and coping in advance with the problems which a well-to-do person’s 
death always brings. If this regular imputing of an arrangement between 
heirs of owners of property is to be envisaged, the requirements of a family 
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arrangement must be known, even where the details of the intestate law may 
not be! 

The family arrangement’ has other uscful features. Firstly, no conveyance is 
needed. The arrangement need not be in writing, and if intended to be oral need 
not be registered. 18 It may be proved by oral evidence, and especially from 
a long course of dealing, even if the actual terms of the agreement (and its 
date) 14 have been forgotten, and have to be inferred from the conduct of the 
original parties, or even their successors. The validity of the agreement by no - 
means depends on an ability to prove whether it was fair in the circumstances. 18 
This is especially helpful in the case of illiterate partics or those who cannot 
afford regular legal advice, or would otherwise be hit by statute or by customary 
law, of which they have no actual knowledge. An imputed arrangement, as 
we have suggested, may be essential for their welfare. Secondly, since the 
Court will not scrutinize minutely the quantum of consideration passing from 
one party to another, there is no requirement that the parties should emerge in 
approximate parity so far as the benefits are concerned. An indirect result of 
the equitable requirements is that females and children who are frequently 
ungare of their legal rights—and are to that extent normally a hazard to 
those -who deal with them—will be bound by the arrangement if, in general 
terms they have been fairly treated and their ignorance has not been exploit- 
ed.16 If the whole estate is preserved by a judicious arrangement Equity sees 
this advantage as a consideration in itself. For example, if a man, his wife 
and his widowed sister are involved in a family quarrel which can be solved 
by distributing the property, and if under the arrangement the man keeps the 
title to the estate, but the two females have fixed rights of maintenance out of 
it, this may well be entirely equitable in the light of local or caste customs, and 
it would be wrong to disapprove of anything less than a distribution into thirds 
between the parties. In other words the family arrangement travels well, and 
shows great elasticity—as well it may, seeing that it is merely a manifestation 
of the working of Equity, which favours agreements entered into fairly and 
reasonably for the benefit of all those who have any sort of claim to the estate 
in question, and particularly favours agreements which settle or prevent litiga- 
tion which would diminish the total available for all parties. A further ad- 
vantage, easily overlooked, is that such an arrangement may well bind trans- 
ferees who have or ought to have notice of it, whether they are voluntarily 
alienees or have taken under a compulsory transfer from the parties or from 
any of them.17 


But, in order that the family arrangement may be valid and binding upon 
all parties and their representatives or successors, certain requirements must 
be met. These have been tested repeatedly in a multitude of cases, It will 
be observed in passing that the arrangements arose amongst Muslims, Hin- 
dus, or Christians: the most intricate family problems arose (as usual) amongst 
the “Hindus, but the requirements of a valid family arrangement are not related 
to religion as such, and the factor of religion can be neglected for our purposes. 

Before commencing to review those requirements one warning must be given. 
It may well be advantageous to overcome the difficulties created by an invalid 
disposition (as in Lakshmi Chand’s case, which we have noticed above) by 
recourse to an actual or imputed family arrangement. But the court may 
neither accept nor impute such an arrangement if in fact a member of the 
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family remains capable of impugning the disposition and insisting upon hav- 
ing hig share on the ground that at the so-called settlement his guardian or 
other representative did not, on his behalf, acknowledge the title of others 
in property to which he had a claim, in exchange for their acknowledgement 
of his title to property in respect of which they might have had a claim. 
Participation in this mutual adustment of rights is essential or else the family 
arrangement which might have been expected to compose all differences turns 
out to have a flaw and to be no family arrangement at all.18 This is, of course, 
confined to cases where the arrangement purports to comprise all the property 
rights of the members of the group, in which case an exchange of consideration 
must figure throughout. 
The first requirement: the parties must be ‘interested’ in tha property 
concerned. 


The basic proposition asserted is that there must be an antecedent title of 
“some sort’’ in the parties (even an expectancy),’° while the agreement ac- 
nowledges and defines what that title is, each party relinquishing all claims 
other than that falling to his share and recognizing the right of the others to 
the parts allotted to them.2° Even on this basis, it is submitted, it would not 
be correct to insist that the parties must have competing titles in respect of 
the properties in dispute, as the Madras High Court has recently held.21 Such 
a formulation, as we shall see, conflicts with a well-considered judgment in 
Allahabad. But it insists on the reality of a dispute, and to that extent is 
satisfactory if it is hostile to a fraud. Yet, as we have surmised already, the 
requirement of an antecedent interest is a conveniently wide requirement. In 
reality only in cases where the arrangement stands on the footing of a compro- 
mise need the search be made for an antecedent title. As we have seen, the 
search for a compromise behind every family arrangement, real or imputed,!is 
an error. Granted that compromise is a prominent class of family arrange- 
ment we should not assume that the arrangement is not binding if it is not a 
compromise. Therefore the search for an ‘interest’, or even a title, may be 
misdirected. We must remember that ‘title of ‘‘some sort” °’, or ‘interest’, 
actually covers such situation as a moral claim upon the estate in the hands of 
others, which will afford consideration enough to support a family arrange- 
ment. Yet we see that the Supreme Court of India has recently shown a desire 
to trace out if possible signs of a title even if evidence will not support this— 
and such tendency would indicate that the desire to find an antecedent title to 
support a family arrangement is still in vigour. 

A woman who had earned money and bought property had”two sons by different fathers. 
One sued the other for division of what he called joint family property (it remained uncertain 
under what customary law, if any, it could olatm such"a description), In 1942 the brothers 
decided with their mother’s consent to enjoy the properties and businesses in a certain manner, 
In 1946 one brother denied that any of the properties were joint family property or that there had 
been a division as alleged. Their Lordships held that there must have been a dispute at the 
time of the arrangement as the parties did not agree later as to the source of some items, One 
brother claimed that some items were his own self-acquired property, The agreement, though 
incompletely consigned to writing, was valid and binding, notwithstanding that no written 
evidence could be produced for the mother’s consent, Their Lordships added “How they (the 
brothers) got some antecedent title in the property is not for us to determine”’,** 

A dispute may thus arise or be apprehended between a family and a 
stranger. We have inferred that an illegitimate child is not a stranger 
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for this purpose, correetly.?S But we can imagine a stranger, having 
no relationship with the family, claiming an interest by gift, lease, 
mortgage ete. If a compromise is reached between the major members and 
this stranger, will it bind the minors if such an act would be beyond a legal 
guardian’s powers, or if there is no legal guardian? The answer would seem, 
prima facie, to be no. The major members might bind themselves, but cannot 
claim to have bound the minors, because this is not a family arrangement. But 
an exception may arise where membership of the family is itself one of the issues 
in controversy, inimical to the harmony of the family. 


P died leaving a mother, a daughter, and a widow. The mother then adopted a son, S, to 
her own deceased husband. She did not have the power to do this under the personal law. 
The daughter and S, disputed possession of the property originally belonging to P’s father. Tho 
dispute was resolved by an agreement whereby the daughter admitted S's status as adopted son 
in exchange for a gift from S, of part of the properties to her. Later the daughter sued 8, for 
possession of the properties he had retained. The Bombay High Court held that the agreement 
was a valid family arrangement, though 5 had no antecedent title as his adoption was void, and 
though he was therefore a stranger to the family. Where no antecedent title is present, however, 
registration of a document of transfer was essential and failure to register it would, as in this 
case, render evidence of the terms inadmissible. 34 


The following instance, which came before the Privy Council, illustrates the 
latitude with which membership of the family is construed and also the need for 
consideration. 


P bequeathed all his property to an idol to secure its worship, directing each of his two widows 
to adopt a son, both of whom he appointed managers of the idol's estate subject to the control 
of the widows during their minority, with a monthly allowance from the surplus income, the 
residue being undisposed of. The widows purported to act under this direction, adopting simnl- 
taneously two minor boys, Without admitting that their act might be invalid or suggesting that 
differences existed or might exist between them, they entered into an arrangement (ikrar) whereby 
each bound herself to the other to recognise the rights of the boys to nurture and the enjoyment 
of the estate, partitioning the estate as between themselves and the boys, and providing that 
the surplus income should be accumulated and handed over by each widow to her own son on 
coming of age. When the adopted son of the elder widow sued the younger widow and her gon, 
it was held that although ths boys had no rights under the will, were not validly adopted sons, 
and were not parties to the ékrar as such, the plaintiff was entitled to enforce the terms against 
the defendants, Lord Hobhouse said, “The Ranees wished to make the boys the heirs of the 
Rajah...they could, so far as their own interest would go, give them the same benefit out of the 
property as if they had actually been heirs. Their Lordships hold that the deed expresses this 
intention, and that by it the Ranees became bound to one another and to the boys to carry it 
into effect, It is a startling thing to be told that the Ranees could immediately afterwards 
turn the boys adrift, or that the survivor of them can do so after the arrangement has been in 
force for five years... It is true they [the boys] are not parties to tho tkrar...but...it is one of a 
series of transactions..., Their position in life was substantially altered by taking them away from 
their families for an indefinite time; it seems to their Lordships impossible to maintain that they 
are strangers in the matter, and that they cannot insist on the pertormance of the contract .., "44 


Persons about to enter the family by marriage, and their eventual issue, may 
well take a benefit undér the agreement, although strictly as the last illustration 
shows they were strangers at the time the agreement was entered into. The 
word ‘family’ is understood somewhat liberally. 


A Hindu father (then a widower) and his son made an arrangement the dominant intention 
behind which was to provide for succession to the family property otherwise than as the Hindu 
law allowed, but nevertheless purporting to settle claims against the father by the son. The 

. father contemplated marrying again and the son was (so it seems) claiming an interest in the 
self-acquired properties of the father (to which he was not entitled), The Bombay High Court 


23. Stapiltonv. Stapilton, (1739) 1 Atk. 2, 5.; (1953) 56 Bom. L.R. 354. 
Gopal Das Hassanand v. Dhanraj Mal Has- 24a, Surendra Keshav Roy v. Doorgasundari 
* sanand (see n, 61 below). Dasses, (1891) L.R. I9I.A. 108, 181-2; 19 Cal, 
2t, Shivamurteppa Gurappa v. Fakirappa, 513, 535-6(r.0.). 
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held that the second wife of the father and her issue were entitled to possession of the properties 
allotted to them under the agreement,?5 
What if the ‘stranger’ does happen to be a blood relation or a relation by 
marriage, but is not in fact living with the family, whether because he once 
left it, or because he was too remotely related ever to have been a member? 
Here the courts have found themselves in a difficulty. At Hindu law the widow 
of a deceased owner of property took the estate, until 1956, under a limited 
tenure. On her death the remainder of the estate, indeed normally the corpus 
of it, passed to that relation of the deceased male owner who would have been 
bis hetr if he had died when the widow died. This heir was called the ‘rever- 
sioner’, Anxious to anticipate, the reversioner often came to terms with the 
widow. If he had not done so the next reversioner might-have survived him 
and come into the inheritance. Meanwhile the widow often preferred to have 
half a cake free for her to consume to having the whole cake merely to admire. 
They seldom found it difficult to come to terms. The Anglo-Hindu law, found- 
ed perhaps rather upon notions of equity and of the powers of a life tenant 
to come to terms with a reversioner or trustee-beneficiary at English law than 
upon spirit of the ancient Hindu law, which did not contemplate the enlarge- 
ment of a limited female heir’s interest, was sensitive to schemes overtly to 
divide the estate between the presumptive reversioner and the holder for her 
life, to the defrauding of the remainder of the reversion; but it made no diff- 
culty about an arrangement which was overtly intended to preserve the estate 
from ruinous litigation! The question would arise whether the reversioner, 
having entered into-such an arrangement, might afterwards repudiate it if, 
when he.actually came into his rights on the widow’s death, he repented of 
any small alienations by the widow that he might have agreed to as a price 
for his anticipating his accession to the remainder of the estate.2® The answer 
was this: the reversioner might be a remote relation, and in general terms a 
stranger, but the widow was competent to enter into a ‘family arrangement’ 
with him, because as between herself and the entire reversion, namely her 
husband’s, say, or her late son’s heirs in order of priority, the family relation- 
ship did exist, and the avoidance of wasteful litigation which would otherwise 
ensue upon her improperly alienating parts of the estate could properly be obviat- 
ed by those two parties coming to an arrangement as to who would be principals 
in any hypothetical dispute. This must stand solely on the basis of compro- 
mise. Naturallly it could well be a device to defraud the reversion at large, 
‘a. division of the estate contrary to the personal law.27 This did not cause 
alarm, because of the widow’s power to surrender at her option, so that rever- 
sioners other than the presumptive reversioner for the time being had no sub- 
stantial grievance: but then the notion of surrender was also the work of the 
Anglo-Indian judges. The court will therefore look at an arrangement in the 
nature -of a compromise to see whether the parties entered into it bona fide, 
to put an end to apprehensions of litigation; and if this is the case the arrange- 
ment will bind the parties thereto and the remainder of the potential heirs. "28 
When a widow or other limited owner compromises litigation with a presumptive reversioner 
this is not in any sense an alienation by her, It.is not therefore a transfer, and cannot be im- 
peached as such by the eventual reversioner after the limited owner’s interest has terminated.?® 
It cannot be right that a limited owner must proceed to litigation.2° 


25, Shriniwas v. Chandrabhagabas, (1957) 80 
Bom. L.R. 570. 

26. Sureshwar Misser v. Maheshrané Misrain, 
(1920) L.R.47 I.A. 233, [1921] A.LR. P.C. 107 
(this was held not a device to divide the estate) 
Pandu Pillat v. Lekshmi Lekshmi, (1928) 16 Trav. 
L.J. 531 (#.B.). 

27, See Sureshwar 
Misrain (above). 

In Man. Singh v. Nawlakhbati, (1926) 
LEB, B3 LA. ll, {19267 AIR, P.C. 2. there was 


Misser v. Maheshrunt 


no dispute and the transfer was bad. Butan 
honest claim supported a compromise agree- 
ment in Balarama v. Vasudeva, [1948] ATR. 
P.C. 7, [1948] 1 Mad. L.J. 47. 

29. Mt. Hiran Bibi v. Mt. Sohan Bibi. [1914] 
ALR. P.C. 44, 27 Mad. L.J. 149, approving 
Khunni Lal (above). Followed in Ram Charan 
Das ‘bolot. 

30, Upendra Nath Bose v. Bindeshri Prosad, 
(1916) 3210. 468, 482, 
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So far we have seen instances where the parties have interests in the property 
such as a right of maintenance, as in the case of an illegitimate son, or by 
reason of a reversionery right vested in a total body of relations called the 
reversion, or a moral right as in the case of the invalidly adopted son. What is 
the position if the claimants to the property have no interests at law and no 
moral claim, but only claim by virtue of some act on the part of one or more 
members of the family? The tendency of the decisions is to deny such settle- 
ment the status of family arrangement: they are disguised, or professed dona- 
tions or contracts, to which the ordinary law relating to dispositions of family 
property ought to apply. 

R died in 1859 leaving his mother B, his widow A, and a sister, In 1866 B gave properties, 
which she obtained under an arrangement with A to §, his daughter’s son, A later disputed the 
title of S, and the dispute was settled in 1867 by an agreement that A should take one-third and 
8, two-thirds of them, A died in 1926 and the reversioner was X, X sought to recover the 
property wrongfully alienated by B and A respectively. It was urged on behalf of § that A 
was bound by the arrangement of 1867 which was a bona fide settlement of a dispute, and that 
the reversioner, though not a party to it, was bound by that arrangement, Their Lordships 
of the Privy Council held that S had no right to the properties except what he derived by the 
gift made by B. He had no competing title of his own in respect of the properties in dispute, 
and there was no family settlement such as would bind the reversion. 31 

A strictly limited exception has been recognised where, along with a valid 
family arrangement, disputes with strangers are compromised, provided the 
disputes are intimately connected with members of the family: in which case 
the arrangement is not invalid for embracing grants to strangers.3'@ 


This rule is of great importance, as in India dispositions such as the family 
law of Hindus would not allow have often acquired an apparent validity be- 
cause of a bogus claim put up by strangers having no legal interest in the 
property, and this is purported to be settled by a disposition by some members 
of the family without the consent of other interested persons, or while others 
are minors and so incapable of giving their consent. 


Yielding up property under the threat of litigation cannot be an act justifiable as a family 
arrangement, even if scandals are screened thereby. A widower claimed his wife’s father’s pro- 
perty, though no shadow of title to it could be proved. His wife’s female relations, to avoid liti- 
gation, relinquished a substantial portion of the estate to him. The reversioner of the wife’s 
father sued to have this set aside. It was held that it was no family arrangement and the rever- 
sioner was not bound by it.2% Further, an invalid gift cannot be supported as a family settle- 
ment,38 


aN The test must ultimately be whether the arrangement is entered into for the 


Zak benefit of the family rather than a section of it,99" and if only the latter is the 
S ais e the arrangement cannot qualify for the special favours which Equity 
J/ © “offers, Fine distinctions may here be made, and in Ram Charan Das v. Girja 
4 = -Ndndini Devi34 the Supreme Court of India sailed very close to the wind. 
| F K ,In a series of compromises claims were set at rest which had been raised by (i) a remote 
: © ' collateral of the last male holder of an estate, (li) the latter’s sister’s son, and (ili) the last male 
' a holder’s grandfather's elder brother's grandsons, Olaim (i) was that the mother of the last male 
oO _ holder bad no right to partition the estate, (ii) that the claimant was the preferential heir by 
ae e virtue of a statute as to certain items, and (iii) that as to those items the source whence the last 
aN. 5 malo holder obtained them was without title by reason of a defective testamentary capacity in 


< -their ancestor. Their Lordships held that the various withdrawals of claims showed that all 
Ta A ae “the disputes were finally settled, and the several compromises constituted a single family 
Ne "r 


Pa 31. Ramayya v. Lakshmayya, [1943] I.L.R. (1985) 18 Reng. 679, referred to in Syed 
Mad, 1, 7-8 (P.C.), [1942] 2 Mad. L.J. 249, 252, Sulaiman Sahib (above). 
Khunns Lal (above) was relied upon. 83a, Krishnan Velu v. Narayanan Velu, 
Bla, Sultan Ahmad Khan v. Straful Hag, (1935) 25 Trav. L.R. 1183. 
[1938] All. 125, [1938] A.I.R. All. 170, 179. 34. Ram Oharan Das v. Girja Nandini Devi, 
32. Himmat Bahadur v. Dhanpat Ros, (1916) [1966] 1 8.0.7. 61, 66-7, [1066] ALR. 8.0. 323, 
"LL.R. 38 AU. 335, 338. referred to in Jokhan v. Ram Deo, [1967] ALR. 
38, Phaul Bee Bes v, R.M.P. COhethar Firm, All, 212. 
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arrangement. In Ramgouda Annagouda v. Bhausaheb the Privy Council had held that three 
alionations by a widow on the same day were a family settlement, so that the descendant of the 
alienee under one (the reversioner) could not challenge the alienations to others (who included 
tion-family members, e.g. the widow’s brother and her son-in-law), Here, the Supreme Court 
felt the case was stronger. Their Lordships add, “The word ‘family’ in the context is not to be 
understood in a narrow sense of being a group of persons who are recognised in law as having a 
right of succession or having a claim to a share in the property in dispute.” 

The second requirement: the arrangement must be intended to settle a 

bona fide claim. 

In order to bind minors or other members of the family not capable of giving 
consent, it is essential that if a claim is urged as the root of the arrangement, 
the settlement of which is the consideration or part of the consideration sup- 
porting the alienation or re-arrangement of pre-existing inerests, it should be 
urged bona fide.8® This, evidently, applies only to compromises. It does not 
mean that those who urge a claim have adequate legal advice, or that their 
claim could have been sustained in court.37 Indeed quite flimsy or even illu- 
sory claims can be sufficient for the purpose, provided that those who press 
them do so under the sincere, but mistaken, impression that if their claim were 
pursued it would have good chances of success.38 To hold otherwise would 
mean to impose upon the family the expense of seeking legal advice and of 
testing opinions in litigation, which is the thing to be avoided. 

In the leading case of Ram Nirunjan Singh v. Prayag Singh®* the Caloutta High Court 
held that though a dispute between two brothers was founded on a mistake of law the compromise 
would bind both parties. Pretensions which now seem vain were then thought not unfounded, 
and independent opinion then thought the terms fair, Oaution had been used and the younger 
party was held bound, So in Mst, Hassan Bibi v. Fazal Kadir the sons who were fully en- 
titled gave a female relative benefits which at law she could not have claimed, but the parties 
seem to have been in doubt as to their respective rights and the arrangement was held binding. 
Perhaps here the court proceeded as ù did under the (mistaken) impression that the arrangement 
would not have been valid if it were not a compromise of a doubtful claim. 

In Khajeh Solehman Quadir v. Nawab Sir Salimullah Bahadur *° deeds executed in 1846 
and 1868 purported to make wakfs of certain properties in favour of members of a Muslim family. 
By an agreement in 1881 the members of the family agreed that the wakfs were binding (which 
they were not) and that allowances fixed thereunder should be paid out of the income to named 
members of the family and on their deaths to their heirs in proportions to be determined. Their 
Lordships of the Privy Counsil held that this agreement, being in compromise of litigation in 
which some members had alleged (correctly) that the deed of 1846 was invalid, was enforceable 
as constituting a valid charge, 

Thus a doubtful claim to some at least of the estate or estates in contempla- 
tion is necessary,+’ if we add, to any true compromise, in order that family 
peace, honour or property may be preserved. For Uttar Pradesh the apparent 
conflict between Raghubir Datt Pande’s case (which held that a doubtful claim 
at least was necossary to a family arrangement) and Pokhar Singh’s case (which 
held that not even a doubtful claim need exist) was settled by the exhaustive 
judgment in Mst. Dasodia v. Ganagaprasad, +2 which in fact deserves closer 
attention than it can be given here. In that case there was not even a doubtful 
claim., The full bench of the Allahabad High Court held that ‘‘a family 


35. BRamgouda A: v. Bhausaheb, (1927) 39. Hasan Bibi v. Fazal Kadir, (1909) 4 I.C 
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36. Authi Lakshmi v. Annasawmy Iyer, 
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37. Prakkatert v, Koram, (1912) 14 T.C. 295 
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arrangement at bottom is nothing but an agreement and the essential thing is 
that it should be for consideration. Where the object of the arrangement was 
to maintain good relations, to preserve the family property, to convert the ex- 
pectancy of reversioners into a certainty, it was a sufficient consideration in law 
to uphold the arrangement.’’ Had it been grasped at that time a compromise 
could be—only a category of family arrangement, the resolution of the apparent 
conflict would have been even simpler. Their Lordships in fact added that no 
antecedent title was necessary (which seems true) but the remark was obiter 
as the parties had either present or contingent titles. The decision in favour 
cf the approach in Pokhar Singh, relying heavily on Williams v. Williams,*® 
a case which has obtained great vogue in India in this connexion, should obtain 
approval. But the opening for fraudulent conveyances cloaked as family ar- 
rangements might seem somewhat widened thereby. Thus it is not surprising 
that it has subsequently been held in Orissat+ that a shockingly inadequate con- 
sideration is not to be treated as consideration binding upon the party who 
received it, but, on the contrary, as evidence of an imposition which Equity 
would not countenance. Imposition apart, it is probably safer to adhere, when- 
ever reliance is placed upon an alleged compromise, to another formula, namely 
that a ‘situation of genuine contest’ existed.46 The Privy Council have actual- 
ly said that provided the parties are related to one another in some way and 
have even a semblance of a claim, even -on the ground of, say, affection, the 
arrangement may be effective+® This approach may be taken as a hint at 
the true scope of the institution; or we may regret that their Lordships did not 
appreciate that in order to validate a family arrangement no question of com- 
promise need arise, unless the parties rely upon it: and in India the choice 
of allegation and the framing of the pleadings should never shut the court’s 
hand, if the trne position between the parties has not failed to emerge. 

The test eventually developed was that, though the claims might be illfound- 
ed, a conflict must be present. which the parties intended to fight out*? and 
this unquestionably neglected the much. wider scope of the family arrangement. 
It is, therefore, a cause for satisfaction that the Supreme Court has recently 
held that a conflict is not essential. 


There were two brothers in a joint family, B1, who was not very intelligent but managed 
the farm, and B2 who was very able and made huge gains for the family by money-lending, etc. 
Both had sons, On behalf of their branches these two agreed that B1 should ultimately take 
two-fifths and B2, three-fifths of the assets, Ina suit for partition brought by the son of B1 
against B2 and his sons it was held that the agreement, as & family arrangement, was binding 
upon B1’s branch because, though there was no dispute between Bi and B2, B2 would have 
separated (and so deprived BI’s branch of his earning capacity) unless this inducement to stay 
had been offered to him, 

The arrangement in that case +74 had not been entered into in order to settle 
a claim to property, but to prevent losses to the family as a whole-which might 
have accrued had the younger brother exercised his undoubted right to a 
separation. 

The claim, to settle which property was sacrificed, need not be justified in 
law, but it must have been entertained bona fide. This may turn out to bea 
subtle distinction if the one who urges the unfounded claim had access to legal 
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advice. If the court finds that the claimant had notice that his claim was not 
good in law it may well hold that it was not bona fide. Similarly the arrange- 
ment may well be sustained if the mistake is one of fact and not of law.*8 If 
ultimately it becomes clear that the concessions made by one side need not 
bave been made if the true state of facts had been known the arrangement is 
not vitiated provided no party was aware of the true state of the facts.+9 
These Indian decisions bear out our submission (above) that where there is no 
false premise the arrangement will not be upset for mistake. 

But a.purported family arrangement which is really a cloak for a transfer 
cf property to strangers will be struck down.®° 


The third requirement: the arrangement must finally setile the differences 

between the parties, and must be acted upon by them. 

In family disputes litigation tends to drag on interminably. A compromise 
may well be intended only to give the parties a breathing space, in which other 
tactics can be tried. The family arrangement, however, must, in order to qua- 
lify for its privileges, be intended to put an end to differences?’ and any 
indication that the arrangement was only temporary may be fatal to it. The 
frequency with which parties seek to resile from genuine arrangements shows 
that this requirement may often fail. Naturally a fair test whether the par- 
ties intended the agreement to put an end to their disputes is whether they 
ected upon it. An arrangement which is not acted upon cannot be enforced 
after an interval within which it would, if genuine, have been put into effect.5? 


The fourth requirement: the interests of non-consenting members mush be 

properly consulted, 

Where it is usual for males, and often only senior males, to manage the 
concerns of the family without more than token assistance or consent from the 
other members, the senior may be tempted to ride roughshod over the others. 
The law in fact has long recognised (see Briraj Singh®**) that the heads 
of branches of a family may bind their sons ‘‘as they would be represent- 
ing in the transaction of their respective branches.’’ Especially where one 
branch of the family is represented only by an adolescent lad and his 
widowed mother (the father having, perhaps, worn himself out with quarrels 
with his brother) the surviving seniors may well give the weaker branch less 
than its equitable share. Bullying may often be employed where bargaining 
precedes, as it often must, a contract. Again, a grandparent may disapprove 
of his widowed daughter-in-law’s method of bringing up her son, and so arrange 
matters between his collaterals and himself that his own share is incapable of 
descending unimpaired to his grandson, who may in fact have a birthright in 
it under the personal law. 

Those who rely upon a family arrangement bear the burden of showing that 
the parties sought to be bound by it, whose consent was not actually taken, 
benefited, and that the consideration passing to them was not nominal or 
illusory. It is sometimes said that a fair disclosure of the true state of the 
family property and the incumbrances or claims pressing upon it must be made 
to all parties.53 But this could hardly be a clear responsibility where parties 
would not fully understand what is disclosed to them. Yet we need not imagine 
that nephews and grandsons will make independent enquiries. It is not suff- 
cient to allege that they had the opportunity to make enquiries and to satisfy 
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themselves that the settlement was fair.™4 Therefore the rule is that those who 
propound an arrangement should be able to satisfy the conscience of the court 
that the non-participating members’ interests were fully and fairly consulted, 
that advantage was not taken of their ignorance, and that the share or value 
which they took under the arrangement was equitable in the then circumstances. 
The further requirement at English law that interested parties must be fully 
informed of doubtful rights sought to be compromised can hardly be insisted 
upon in Asia generally. 

In a Punjab case a son entered into an agreement with his father in circumstances suggesting . 
not fraud but at least inadequate consultation of his own sons’ interests, G had two sons, H 
and K, and H had two sons, S and M. H released his interest in the joint family property to G 
and K in return for being freed from his share in family debts. This was a bogus consideration, 
as these debts would be binding on the property in any event and not on him personally, There 
was no real dispute over the property. The gifts of property by G to S and M taking place on the 
same date were independent and unconnected, And the realease by H could not operate to 
disturb his own son’s birthright in the family properties. 

It is not necessary that all parties should be gainers in any obvious fashion— 
some may be generous®? and others may have restrictions fastened upon their 
previously unencumbered rights.58 Some may agree to take as gifts what they 
otherwise might have claimed by right, or accept as an exchange what they 
could have claimed out-and-out? None of these conditions will of itself vitiate 
a family arrangement. But where the evidence suggests blackmail, the op- 
pressors sacrificing nothing, the agreement cannot be upheld as an arrange- 
ment,®° and whether or not it masquerades as a compromise is immaterial. 

Upsetting an arrangement 

It is of the utmost importance that the good done by a family arrangement 
should not be jeopardised by further recourse to litigation. The effects of 
sec. 25 of the Hindu Adoptions and Maintenance Act and sec. 14 of the Hindu 
Succession Act have been adverted to in our Introduction above. Leaving 
them aside, the court favours family arrangements and will not lightly re- 
open matters which the settlement has purported to close. But where 
the arrangement was procured through fraud, or undue influence,®’ or where 
minors’ interests were unfairly disregarded, the arrangements may be upset.®? 

It is indeed possible to contend that an arrangement cannot be questioned 
except in a suit properly instituted for that purpose within the time allowed 
by law, otherwise there would be no end to disputes.83 This is true enough, 
assuming that one whom others seek to bind by an arrangement is adopting 
as his defence an evident flaw of which he could easily have taken advantage 
long previously in a separate suit. The question of laches will arise. But it 
is doubtful whether it will apply when the defendants who seek to escape the 
conditions or effects of such an arrangement would not in the ordinary course 
of events have been aggrieved until that time by the conditions, or could not 
practicably have known of the factor which vitiates the arrangement, Another 
question remaining for further consideration is whether a minor is bound by 
an otherwise unobjectionable arrangement if he is represented by a de facto 
guardian. An expression of opinion in the Privy Council strongly suggests 
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540; for an instance where, advantage was 
taken see Shyam Lal (above). 

56. Karam Singh v. Surendar Singh, (1932) 
185 LO, 180 (Lahore), 

57, Cashin v. Cashin, [1938] 1 All E.R. 536 
(B.C), [1938] A.LR. P.C. 103, 

Ramaswamt v. Venkatammal, [1965] 
AIR. Mad. 193. 
59. Sahu Madho Das (above), 
60. Sunder Sahu v. Chamra Sahu, [1954] 


arrangements are stated at p. 84, 

61. Nara Bhatia v. Narasimha Batt, 
[1965] A.I.R. Ker. 189, [1964] K.L.T. 497; 
Gopaldas v. Dhanrajmal, [1945] ALR, Sind 11, 
noar. 325, 221 I.O. 43 

har Nath z Amar Nath, [1937] 
ATR. P.O. 105, 167 1.0, 661 (no evidence of 
unfairness), 

63. S Abdul Wajid v. Vishwanathen, 
[1950] A.L.R. Mys. 33 (F.3.). See Jan Mahomed 
v. Datu Jaffer, (1918) 1,L.R. 38 Rom, 449, 
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that he is not.6+ But a case in Andhra Pradesh proceeds on the footing that 
he may be. The main question, it is submitted, should be whether the gain to 
the family as a whole from the arrangement is commensurate with any appa- 
rent losses individuals have borne, taking as the standard for judgment what 
a member of that family might reasonably believe at the time of the agreement. 
If that requirement is met we may suspect that the identity of the person re- 
presenting the minors is not of much consequence. It is very doubtful whether 
at this juncture the personal laws, with their peculiar rules on guardianship 
of minors, should for the first time obtrude themselves and introduce distinc- 
tions for which we are otherwise unprepared. 


Conclusion 


It is too late in the day to contend, as some practitioners are apparently still 
contending, that an agreement is not a family arrangement because beneficiaries 
are not all members of the family in a strict sense, or that not every beneficiary 
had an antecedent title to a part of the estate or the whole of it. But how far 
it is necessary to pursue the point that there must have been a ‘situation of 
contest’, or a situation in which a doubtful claim may, or must, arise unless 
action is taken? 

The assertion that a doubtful claim, and indeed an antecedent interest, must 
be present is a reflection of the court’s anxiety lest family arrangements be 
utilised principally for fraudulent purposes, whether to defraud participants 
or to defraud strangers or remoter relatives raving a contingent interest in 
the estate. The court is only too well aware that the head of a family in colu- 
sion with a stranger may enter into compromise which purport to be in the 
family’s interest but actually subserve personal schemes of his own. 

But let us revert to English law, and see whether the situation is not as 
contended for at the commencement of this paper. A family arrangement, ‘‘is 
an agreement between members intended to be generally and reasonably for 
the benefit of the family either by compromising doubtful or disputed rights 
or by preserving the family property...” In Wycherley v. Wycherley®® there 
seems not to have been even the last intention. Provision was made for sisters 
of the tenant-in-tail, who had no antecedent title, but certainly had a moral 
right to be provided for. The consideration passing from them was that the 
parties to the arrangement were relieved of anxiety as to the security of their 
female relatives, whereas had they remained content with the legal position 
the entire estate would have gone to the male heir. This sort of situation was 
extremely common until English law was reformed. Instances where the entire 
property was passed by will to one or more members, whereas the family at 
large believed that others were entitled to concurrent or other rights in the 
estate, are numerous: and the rearrangements have always been treated as 
good family arrangement.6° It has been suggested that there must be some other 
consideration besides love and affection, and reliance is placed upon Williams 
v. Williams (above). That was a case in which some other consideration was 
indeed present; but we are not to suppose from it that without valuable con- 
sideration of some size passing from each party or beneficiary a family arrange- 
ment cannot be arrived at. On the contrary Wakefield v. Gibbon®? is an in- 
stance where property rights were rearranged in order to make provision for 
the father, the mother, the brothers and sisters, and in this way the character- 
istic scheme of primogeniture was modified to everyone’s advantage. It cannot 
be pretended that valuable consideration passed from each of these beneficiaries, 
but good consideration may well have done. Nor is it necessary to assume, or 
impute, that there must have been family friction, or incipient family friction, 
or the makings of family friction—though it might be easy to do this in view of 

64, Pratap Sinch v. Sant Kaur, (1938) 65. Jones v. Boulter, (1763) 1 Cox Eq. Cas. 288, 
65 LA, 213, [1988] LL.R. Lab. 313, Com- 66, Cashin v. Cashin (above) 


pare Annapurnamma Y. Ramunjanesyarainam, 6T. Wakefield v. Gibbon, (1857) 1 Giff. 401. 
[1930] A.LR. Andhra 40. 
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the uncertainties of the law, the lack of knowledge of the parties, and the 
threats to their comfort constituted by vague, but statutory, maintenance claims. 
Thus neither some disputed right, or family friction, is a condition precedent 
to the formation of a family arrangement. We have seen how a family arrange- 
ment may be iwputed, though no actual agreement can be proved, and that it 
may be imputed on the basis of a course of conduct. If the submissions of this 
paper are correct, communities of many kinds may well take full advantage 
of the family arrangement. 

Thus there is no need to do what is constantly done in India, namely to pretend 
that a dispute exists where none ever did, the members living in perfect amity. 
English law is satisfied that moral obligations binding on a family are a suff- 
cient consideration to found a family arrangement: Hartopp v. Hartopp.®® It 
should therefore be sufficient to show that the members decided that the pro- 
perties in questicn should be enjoyed in the manner specified in order to dis- 
charge their obligations to each other, to preserve the family’s assets and the 
family’s comfort, and to avoid the jealousies and disputes which might otherwise 
ensue if such action were not taken. And this is a very different matter from 
a pretence that the action taken was a compromise of doubtful claims. 

General Note: It must always be remembered that a clause in a family 
settlement which purports to create a total or absolute restriction upon aliena- 
tion by any person taking title under it may be void under sec. 10 of the Transfer 
of Property Act, 1882. The distinction between a transfer or a compromise, 
and between partial restraints upon alienation (e.g. such as restrain the bene- 
ficiary from transferring the property outside the family) and absolute re- 
straints, is brought out in Mulla’s commentary on this section (see the fifth 
edition, 1966). The same warning must be given against attempts to control 
the further devolution of the property after the deaths of the beneficiaries. 
This may be contrary to the notorious rule in the Tagore case,69 

It is extremely usual for compromises which take the form of family 
arrangements to contain provisions which give women for example, not 
only the historical limited estate but also. an absolute estate without power of 
disposition. All such attempts to tie up property in the hands of the benefi- 
ciaries may fail if challenged, and serve as much as a trap as the provisions 
about maintenance, which the persons entitled to maintenance can upset under 
the provisions of the Hindu Adoptions and Maintenance Act. Apart from the 
jnstances given in Mulla (cited above) one may note, merely as one example, 
Mudara v. Muthu Hengsu.?° 
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NOTES ON RECENT SUPREME COURT DECISIONS. 
[NOTE i] 

.Bombay Public Trusts Act (Bom, XXIX of 1950), Secs. 36la), 56 B—Civil Procedure Code 
(Act V of 1908), O.XXI, r. 89—Eapresston “sale” in s. 36(a) whether includes sale in execution of 
Court’s decree—Sutt or proceeding to enforce mortgage whether covered by s. 6B— Whether order 
to set aside sale in execution of mortgage decree can be obtained by pursuading decres-holder to 
abandon execution proceeding—Practice—Admintstraiton of Justiceo—High Oourt—Single fudge 
bound to follow Courts of co-ordinate jurisdiction, Division &. Full Benches and Supreme 
Court—Single Judge not to refer matter to Full Bench, 

Tho expression “sale” in s, 36(a) of the Bombay Public Trusts Act, 1950, means transfer 
of property by the trustees for a price. The expression does not include a sale of property of a 
public trust in execution of a decree of a Civil Court for recovery of debt due by the trust. 

A suit to enforce a mortgage or a proceeding to enforce a mortgage decree against property 
belonging to a public trust is not a suit or proceeding in which a question affecting a public, 
religious or charitable purpose is involved and, therefore, such a suit or proceeding ia not covered 
by s. 56B of the Bombay Public Trusts Act. 


68. Harioff, v. Hartoff (1855) 21 Beav. 250, 69. (1872) 9 Beng. L.R. 37, LA., Sup. Vol. 47, 
Halsbury, where cited, t371. 70, [1035] AIR Mad. 33. 
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An order setting aside a Court sale in execution of'a mortgage decree cannot be obtained 
under O.XXT, r. 89, of the Civil Procedure Code, 1908, by merely depositing 5 per cent, of 
the purchase money for payment to the auction purchaser and pursuading the decree-holder 
to abandon the execution proceeding. 

A single Judge of a High Court is ordinarily bound to accept as correct daa ments of-Courts 
of coordinate jurisdiction and of Division Benches and of the Full Benches of his Court and of 
the Supreme Court. 

When it appears to a Single Judge or a Division Bench that there are conflicting decisions 
of the same Court, or there are decisions of other High Courts in India which are strongly per- 
suasive and take a view different from the view which prevails in his or their High Court, or 
that a question of law of importance arises in the trial of a case, the Judge or the Bench passes 
an order that the papers be placed before the Chief Justice of the High Court with a request to 
form a special or Full Bench to hear and dispose of the case or the questions raised in the case, 
A Single Judge does not by himself refer the matter to the Full Bench : he only requests the 
Chief Justice to constitute a Full Bench for hearing the matter. Such a Bench is constituted 
by the Chief Justice, 

A judgment delivered by a full Bench of a High Court after due consideration of the points 
before it cannot be regarded as irrelevant by Judges of that Court on the ground of some alleged 
irregularity in the constitution of the Full Bench, 

If a Judge of the High Court is of the view that an earlier decision of his Court did not lay 
down the correct law or rule of practice, it is open to him to recommend to the Chief Justice that 
the question be considered by a larger Bench, Judicial decorum, propriety and discipline 
require that he should not ignore it, The Indian system of administration of justice aims at 
certainty in the law and that can be achieved only if Judges do not ignore decisions by Courts 
of co-ordinate authority or of superior authority, ` 

When a Judge in deciding a case follows a precedent, he only regards himself bound by the 
principle underlying the judgment and not by the facts of that case. 

There is nothing in the oath of office taken by every Judge of a High Court before he enters 
upon his office which warrants a Judge in ignoring the rule relating to the binding nature of the 
precedents which is uniformly followed, ; 

(Tribhovandas Purshottamdas Thakkar v. Ratilal Motilal Patel. Civil 


Appeal No. 500 of 1965, from Gujarat, decided on September 5, 1967). 


[NOTE 2} 

Bombay Town Planning Act (Bom, XXVII of 1955), Secs. 9-138—Validity of, 

Sections 9, 10, 11, 12 and 13 of the Bombay Town Planning Act, 1954, are valid, 

Jyoti Pershad v. Administrator for the Union Territory of Delht,! applied. 

(K. L. Gupte v. The Municipal Corporation of Greater Bombay. Writ Peti- 
tions Nos. 215, 228, 251 and 256 of 1966, decided on ‘August 21, 1967). 

Constitution of India. Arts, 16, 14—Whether art, 16(1) bars reasonable tests for selection of 
employees. 

Article 16(Z) of the Constitution of India does not bar a reasonable classification of employees 
or reasonable tests for their selection, The selective test adopted by the Government for making 
two different classes will be violative ofarts, 14and 16 if there is no relevant connection between 
the test prescribed and the interest of public service, In other words, there must be a reason- 
able relation of the prescribed test to the suitability of the candidate for the post or for 
employment to public service as such, The provisions of art, 14 or 16 do not exclude 
the laying down of selective testa, nor do they preclude the Government from laying down 
of selective teste, nor do they preclude the Government from laying down qualifications for 
the post in question, Such qualifications need not be only technical but they can also be 
general educational qualifications relating to the suitability, .of the.candidate for public servico 
as such, . 

(The State of Mysore v. P. Narasinga Rao. Civil. Appeal No. 1238 of 1966, 
from Mysore, decided on August 31, 1967). ‘ 


[NOTE 3] 
Defence of India Act (XXXV of 1939), Sec. 19(1)(£}—Constitution of India, Art. 136— 


1 [1962] 2 S.C.R. 125. ` : 
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Whether Supreme Court can grani special leave under art, 136 from ‘determination’ rendered by 
High Oourt under a. 19(1)(£). 

The High Court, while acting under s. 19(1)(f) of the Defence of India Act, 1939, functions 
as a ‘Court’ and not as a designated person and the decision rendered by it under that section 
isa ‘determination’. Therefore, it is within the competence of the Supromo Court to grant 
special leave under art, 136 of the Constitution of India from such determination, 

Hanakumar Kishanchand v. The Union of India, not agreed with. 

(The Collector, Varanasi v. Gauri Shankar Misra, Civil Appeal No. 1040 of 
1965, from Allahabad, decided on August 29, 1967). 
[NOTE 4] 

Defence of India Rules, 1962, Rule 30A—Om*ssion to review order under r, 30A(a) or review 
not in compliance with ruls, effect of —Whether fresh order of detention can be passed on same facts, 

Rule 30A of the Defence of India Rules, 1962, which provides that every detention order 
shall be reviewed at an interval of not more than six months is a mandatory provision and if 
it is not complied with and the Government omits to review the detention order within six 
months the order must fall and the detenu must be released. When the Government actually 
reviews the order it will either continue that order or cancel that order. That is why r., 30A(9) 
of the Rules says that on review the Government shall decide whether the order should be 
continued or cancelled, But that does not meen that if for any reason (say, by oversight) the 
Government omits to review an order within the time provided in the first part of r, 30A(9), 
the detention can continue even though there has been no review, What applies to an omis- 
sion to review an order under r. 30A(9) applies equally to a case where a review is not in 
accordance with law as held by this Court in P. L. Lakhanpal v, The Union of Indias Where, 
therefore, there has been no review under r. 80A(9) or a review is not in compliance with the 
provisions thereof, as explained in Lakhanpal’s cage, the result is that the original detention 
order though it may have been good when it was passed, falls and the detention after the 
firat period of six months becomes illegal. Further, if there is no review of the detention order 
in the manner provided by law, as explained in Lakhanpal’s case the original order falls after 
six months and there is nothing to continue thereafter. 

> There is nothing in the Defence of India Act, or the Rules made thereunder which will 
bar the Government from passing a fresh order of detention on the same facta, in case the earlier 
order of detention or ita continuance is held to be defective forany reason, This is, ofcourse, 
subject to the fact that the fresh order of detention is not vitiated by mala fides. So, normally a 
fresh order of detention can be passed on the same facts provided itis not mala fide, if for any 
reason the previous order of detention or its continuance is not legal on account of some tech- 
nical defect. 

The view taken in Aviar Singh v, The State of Jammu and Kashmiri inso far as it says that 
no fresh order can be passed even to correct any defect in an order continuing detention under 
r. 80-A(9) is not correct. 

(Jagdev Singh v. The State of Jammu and Kaelas. Writ Petitions Nos. 69 
and 71 of 1967, decided on August 14, 1967). 
[NOTE 5] 

Indian Easements Act {V of 1882), Secs, 4, 2— Whether profit-a-prendre in gross an easement 
within Act —Olaim in nature of projit-a-prendre arising out of local custom whether enforceable, 

A proftt-a-prendre in gross—that is a right exercisable by an indeterminate body of 
persons to take something from the land of others, but not for the more beneficial enjoyment 
of a dominant tenement—is not an easement within the meaning of the Indian Easements 
Act, 1882. To the claim of such a right, the Indian Easements Act has no application. 
Section 2 of the Indian Easements Act expressly provides that nothing in the Act contained 
shall be deemed to affect, inter alia, to derogate from any customary or other right (not being a 
license) in or over immovable property which the Government, the public or any person may 
possess irrespective of other immovable property. A claim in the nature of a profit-a-prendre 
operating in favour of an indeterminate class of persons and arising out of a local custom may 
be held enforceable only if it satisfies the tests of a valid custom. A custom is a usage by 


2 [1969] S,0.R. 1177. 4 (1967) Writ Petitions Nos, 68, 70, 70, 
3 (1967 Writ Petition No. 258 of 1966, 89 92 of 1967, decided on June 9, 1067 
decided on March 7, 1967 (Supreme Court). (Supreme Court). 
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virtue of which a olass of persons bolonging toa defined section in a locality aro entilled to 
exercise specific rights against certain other persons or property in the same locality. To the 
extent to which it is inconsistent with the general law, undoubtedly the custom prevails. But 
to be valid, a custom must be ancient, certain and reasonable, and being in derogation of 
the general rules of law must be construed strictly. A right in the nature of a profit-a-prendre 
in the exercise of which the residents of a locality are entitled to excavate stones for trade 
purposes would ex facie bo unreasonable, because the exercise of such a right ordinarily tends 
to the complete destruction of the subject-matter of the profit. 


(The State of Bihar v. Subodh Gopal Bose. Civil Appeals Nos. 147 and 
148 of 1966, from Patna, decided on August 22, 1967). 


FINOTE 6] 

Hindu Succession Act (XXX of 1956), Sec, 14(1}—Mtiakshara Law (Benares School)-— 
Widow acquiring interest of her husband in joint family property by virtue of a. 14(1)—Whether 
widow can sell such interest for her own purposes without consent of co-parceners, 

Under the Law of the Mitakshara as administered in the territory governed by the Maha- 
raghtra and the Madras Schools and even in the state of Madhya Pradesh, a Hindu coparcener 
is competent to alienate for value his undivided interest in the entire joint family property or 
. e@ny specific property without the assent of his coparceners, A male member of a Hindu family 
governed by the Bonares School of Hindu Law is subject to restrictions qua alienation of his 
interest in the joint family property but a widow acquiring an interest in that property by 
virtue of the Hindu Succession Act, 1956, is not subject to any such restrictions, 

(Sukh Ram v, Gauri Shankar. Civil Appeal No. 21 of 1965, from Alaha- 
bad, decided on September 11, 1967). 
[NOTE 7] 

Land Acquisition Act (I of 1894), Secs, 18, 20, 21, 3(b}—Oredttor attaching compensation awarded 
to judgment-debtor— Whether creditor “person interested” within s. 3(b)-—Oreditor whether can be 
made party in reference pending under 8, 18. 

Under s, 18 of the Land Acquisition Act, 1894, any person interested can claim a reference, 
A person claiming an interest in compensation would also be entitled to claim a reference. A 
person claiming an interest in compensation would be a person interested in the objection if the 
objection is to the amount of compensation or the apportionment of compensation, and if his 
claim. ia likely to be affected by the decision on the objection. Section 21 which restricts the 
acope of enquiry to a consideration of the interests of the persons affected by the objection does 
not restrict the grounds which can be raised by a person who is not affected by the objection, 
Therefore a person claiming an interest in compensation js entitled to be heard under as, 20 and 
21 of the Act, 

A person who in execution of his decree attaches the amount of compensation awarded to 
the judgmentdebtor under the Land Acquisition Act, 1894, is a “person interested” within 
8.8(6) of the Act and he can be made a party in a reference pending under s.18 of the Act. 

Gola Khan v. Bholanath Martek’ and Siva Pratapa v. A. H. L. Mission, approved, 

Mnjur Ahmed v, Rajlakshmi," Gobinda Kumar Roy Chowdhury v. Debendra Kumar Roy 
Chowdhury, Mahammad Baf v. Haran Chandra Mukerjes,® and Abu Bakar v, Peary Mohan 
Mukerjes,° distinguished, 

(Sunderlal v. Paramsukhdas. Civil Appeals Nos. 1003 and 1004 of 1964, 
ftom Bombay, decided on August 25, 1967). 


[ NOTE 8] 

Representation of the People: Act ( XLIL of 1951), Secs, 97, 117, 118— Whether time limit 
prescribed for furnishing security referred to in proviso to 8. 97(1). 

The recriminator must give the security referred to in s. 117 of the Representation of the 
People Act, 1951 (as it stood before.its amendment in 1966) by producing the treasury receipt 
showing the deposit of the security at the time of the giving of the notice under the provigo to 
8,97(1) of the Aot. If the recriminator fails to give the requisite security under 3,117 at the time 


B 12Cal. L.J. 545. 8 nee 12 C. W. N. 98. 
6 [1926] A.LR. Mad, 307. @ (1908) 12 C. W. N. 985. 
7 [1956] ALR. Cal. 263. 10 (1907) I.L.R. 34 Cal. 451. 
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of giving the notice of recrimination, he loges the right to lead evidence under s.97 and the 
notice of recrimination stands virtually rojected. 
N. R. Shikshak v. R. P. Dikshit, overruled, 


(Ravindra Nath v, Raghbir Singh. Civil Appeal No. 520 of 1967, from 
Punjab and Haryana, decided on August 4, 1967). 
[NOTE 9] 

Requisitioning and Acquistion of Immovable Property Act (XXX of 1952), Becs. 8, 7— 
Constitution of India, Art.31(2}—Whether 3.8(3)(b) ultra vires art. 31(2)—Practice—Supreme 
Court— Whether discretion exercised by High Oourt can be over-ruled by Supreme Court. 

Section 8(3)(b) of the Requisitioning and Acquisition of Immovable Property Act, 1952, 
is ultra vires art, 31(2) of Constitution of India (as it stood before 1955) and is, therefore, void. 

The mode of assessing compensation prescribed in 8,8(3)(b) of the Act is arbitrary and 
the section does not satisfy art, 81(2) of the Constitution and the tests formulated in The State 
of West Bengal v, Bela Banerjee1* 

If the High Court has discretion in a matter and exercises it, such discretion ought not to 
be over-ruled by the Supreme Court unless it is satisfied that the High Court had “acted on 
some wrong principle or committed some error of law or failed to consider matters which demand 
consideration,” 

Zacharia v. Republic of Cyprus, followed. 
(The Union of India v. Kamalabai Harjivandas Parekh. Civil Appeal 
No. 1564 of 1966, from Bombay, decided on September 7, 1967). 


BOOKS AND PERIODICALS. 


Preston & Newsom’s Restrictive Covenants affecting freehold land. Fourth 
edition. By G. H. Newsom, Q.C. Bompay-2: N.M. Tripathi Private Ltd., 
Princess Street. Lonpon: Sweet & Maxwell Ltd, 11 New Fetter Lane. 
Pages 315. Price Rs. 94.50; £5-5s. 


RESTRICTIVE covenant under the English law is a burden upon the land of 
the covenantor enforceable against his assignee. The present work is primarily 
concerned with such covenants affecting freehold land. The author who dur- 
ing the course of a long and distinguished legal career has made a specialised 
study of this subject presents in this admirable monograph the law as shap- 
ed by the Courts in England. The opening chapters deal with the devolution 
of the benefit of restrictive covenants and ‘the devolution of the burden i.e. 
the liability of the defendant in an action upon a restrictive covenant. The 
next chapter discusses the means of drafting restrictive covenants and is con- 
cerned with the form of the creative words contained in such covenants which 
give them validity as covenants and determine the scope of their enforceabi- 
lity. - The chapter following deals with the question what activities have been 
held to be, or net to be, breaches of particular restrictive covenants. The con- 
eluding chapters are concerned with proceedings in Court relating to these 
covenants and the remedies available and the powers and practice of the Land 
Tribunal constituted under the Law of Property Act, 1925, where an appli- 
cant seeks to have a restriction modified or discharged. The appendices con- 
tain relevant extracts from the Law of-Property Act 1925, the Lands Tribunal 
Act 1949, the Arbitration Act 1950, the Lands Tribunal Rules 1963 and the 
Rules of the Supreme Court. To the Indian lawyer who is concerned with 
conveyancing matters, apart from the chapter on Drafting, the chapter on 
Breaches will be of interest ag it brings together a number of authorities up- 
on breach of covenant affecting leaséholds. 


1l (1965) ALL. 362°° * Tete ey 13 [1963] A.C, 634. 
12 [1954] 8.0.R. 558. ` i 
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A Casebook on Tort. By Tony Wem. Bompay-2: N. M. Tripathi Private 
Ltd., Princess Street. Lonpon: Sweet & Maxwell Ltd., 11 New Fetter Lane, 
Royal octavo. Pages 519. Price Rs. 69.75; £ 3-17s.-6d. 


Tue law of torts is pre-eminently a judge made law and this book which 
digests leading decisions on different aspects of the law serves the purpose 
of a source book by inclusion in it of some classic pronouncements on the sub- 
ject by the English judges. The author’s approach is as unorthodox as it is 
stimulating for he sees ‘‘no good reason why law books designed for under- 
graduate eyes should be quite as solemn as those fashioned for judicial lips’’. 
A general introduction to the book gives an overall picture of the elements 
common +o all the fact situations inviting a remedy in tort, by reference to 
which decisions are made and justified. The author gives here what must be 
one of the briefest definitions of the law of Tort as a law which ‘‘determines 
when one persén must pay another compensation for harm wrongfully caused.”’ 
The cases are considered under different heads, namely, Negligence, Liability 
through others, Tresspass, Law between neighbours, Animals, Torts to chat- 
tels, Defamation, Wrongfully causing loss and Damages. Each of these heads 
of discussion is prefaced by an introduction which gives a resume of the topic 
involved. The facts of. the cases. are stated Iucidly and succinctly followed by 
liberal extracts from judgments which really form the mainstay of the book. 
Wherever appropriate the author gives his comments and criticism on the de- 
cisions with a view to ‘‘dispelling the aura of inevitability which the judg- 
ments themselves properly exhale”. This book will be indispensable to every 
serious teacher and student of this important branch of common law which 
continues to influence the deliberations of Indian Courts. 


An Introduction to Evidence. By G. D. Noxzs, Lu.p..Fourth edition. Bom- 
BAY-2: N. M Tripathi Private Ltd., Princess Street. Lonpon: Sweet & Max- 
well Ltd., 11 New Fetter Lane. Pages xlvi+535. Price Rs. 69.75; £3-17s.-6d. 


THe English system of evidence which is of indigenous growth was evolved 
through the 18th and 19th centuries by decisions of Courts and Statutes. 
The latter though they materially affected the common law rules of evidence 
are mainly directed to particular topics in this system. The law of evidence 
in England has not been codifed and it is interesting to note that after the 
passing of the Indian Evidence Act in 1872 an unsuccessful attempt was 
made, to pass an English, Bill on the same lines. The present book is pre- 
pared for students and the entire subject is considered under broad divisions, 
namely, Admissibility of facts and of hearsay, means of proof and Adduction 
and Assessment. Subsidiary topics under each of these divisions are dis- 
cussed with precision and conciseness in the context of some three thousand 
cases. Statute law upto 1966 germane to the subject is referred to in the text. 
This is an ideal text book for students of the English system of evidence which 
has seen many changes in recent years and will be of interest to the Indian 
reader as showing the way for further improvement in the Indian Act which 
has remained radically unchanged on the statute book for nearly a century. 


The Machinery of Justice in England. By R. M. JAOKSON, LL.D., F.B.A. Fifth 
edition. Lonpon N.W. 1: The Syndicate of Cambridge University Press, 
Bentley House, 200 Euston Road. Demy octavo. Pages 494. Price 50s. 
net; $9.50. 


Tms book explains the present system of law Courts in England and allied 
matters relating to the administration of justice. After dealing with Civil 
and Criminal jurisdiction with its Courts and Tribunals, the author, in an in- 
teresting chapter, discusses the personnel of the law, namely, solicitors, barris- 
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ters, judges ete. Here a section is devoted to considering whether the ‘pro- 
fession should continue to be divided into barristers and solicitors which will 
be of immediate interest to lawyers in India. The many changes that have 
taken place in England in the last three years since the last edition of this 
book was published have necessitated much re-writing and the author has dealt 
with these, which include the increased jurisdiction of the Restrictive Prac- 
tices Court and the County Courts, the creation of industrial tribunals and 
the amendments effected by the Criminal Justice Act 1967 affecting criminal 
jurisdiction and administration... This is a highly informative and thought 
provoking book. One who is not in touch with the present working of the 
English legal system will be disconcer'ted to read that by an Order-in-Council 
made last year, it is provided that a dissenting member of the Judicial Com- 
mittee of the Privy Council is ‘‘at liberty to publish his dissent in open -Court 
together with his reasons.” Apart from intriguing information of this nature 
the author has many hard things to say about what he terms ‘‘the ineffici- 
ences and barbarities of our legal process’’ but in the concluding chapter on the 
outlook for reform he hopefully looks forward to ‘‘a brave new legal world’’. 
One rarely comes across books of this calibre and outspokenness and it can 
be strongly reccmmended to the Indian reader who is alive to some of. the 
problems discussed here and which have a direct bearing on the Indian legal 
scene, 


1967-68 Supplement to Direct Tax Laws 1966-67. By B. E. DASTUR, B.oom. 
(HONS.), B.A., LL.B., Advocate, H. M. DAMANIA, M.oom., F.o.A. and J. E. 
DASTUR, B.COM., B.A, F.C.A., 4.0.4. (Eng. & Wales). Bompay-2: N. M. 
Tripathi Private Ltd., ‘Princess. Street. Royal octavo. Pages 148. Price Rs. T; 
(Supplement and main volume Rs. 30). 


Taws brochure deals with the direct tax laws in respect of the assessment 
year 1967-68. ‘Commentaries are given on all the changes effected by the 
Finance (No. 2) Act 1967 and the Taxation Laws (Amendment) Ordinance, 
1967, except the Third Schedule to the Finance (No. 2) Act which contains 
changes which come into force from April 1, 1968. The authors have to be 
commended on the alacrity with which they have met the challenge of the 
plethora of amendments made to the parent Act in recent years and it is 
gratifying to know that they have now succeeded in getting the measure of 
their protean opponent—the draftsman. This supplement brings up-to-date a 
publication which has received well merited recognition as an authoritative 
exposition of the direct tax laws. ; 


Statutory Rules and Regulations of Central Services. Bompay-26: Hind 
Publications, 24 Deepak, Pedder Road. Demi octavo. Pages 490. Price Rs. 25. 


Tris is a laudable effort to collect. under one cover some forty-eight Rules 
and Regulations of the Central Services including Indian Administrative Ser- 
vice, Indian Foreign Service, Indian Police Service, Indian Defence Accounts 
Service, other All-India Services and Class II and Subordinate Services. 
Pertinent notes and reference to some decided cases are also given in the foot- 
notes. To bring these Regulations and Rules up-to-date must have involved 
much painstaking labour and the compiler has carried through his task success- 
fully. This publication will be indispensable to Central Government servants 
who are affected by any of these Rules and Regulations. 
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Res Irsa Logurmor: Roan ACODENTS 


In the ordinary way motor cars do not run off the road when there is no 
other vehicle near them. If they do, and someone is injured as a result, there 
is a prima facie case of negligence against the driver or against whoever is 
responsible for the car’s maintenance. Thus, the doctrine of res tpsa 
loquitur becomes a relevant factor in the litigation. Elliot v. Chiew 
and Barkway v. South Wales Transport Co. Lid. [1950] 1 All E.R, 392; [1950] 
A.C. 185, provide important examples of the application of the principle to 
road accidents. In both cases the vehicles left the road owing to tyre failures. 
In the Barkway case the defendants were found by the House of Lords, re- 
versing the Court of Appeal [1948] 2 All E.R. 460, to have been negligent 
and the plaintiff recovered damages; in the recent case, Elliot v. Chiew, the 
Court of Appeal held that the defendant was not guilty of negligence, and the 
plaintiff did not recover damages. 


The principle was formulated by Chief Justice Erle in Scott v. London Dock 
Co. (1865) 3 H. & C. 596, 601, in these terms: ‘‘Where a thing is shown to 
be under the management of the defendant or his servants, and the accident 
is such as in the ordinary course of things does not happen if those who have 
the management use proper care, it affords reasonable evidence, in the absence 
of explanation by the defendants, that the accident arose from want of care’’. 
That doctrine, Lord Porter observed in Barkway (supra) was dependent on 
the absence of explanation. If the facts were sufficiently known, the question 
ceased to be one where the facts spoke for themselves and the solution was to 
be found by determining whether, on the facts as established, negligence was 
to be inferred or not. The plaintiff’s husband in that case was killed while 
travelling as a passenger in the defendants’ omnibus, which after a front tyre 
had burst veered across the road and fell down an embankment. The plain- 
tiff invoked the res esa principle, which shifted the burden of proof to the 
defendants, who were held by the House of Lords not to have discharged it, 
since a defect in a tyre might have been discovered by them, had they used 
due care. 


The position as regards the onus of proof in these cases was summarised by 
Lord Justice Asquith in the Barkway case (supra). Once it had, without 
more, been proved that the defendants’ bus had left the road and fallen down 
an embankment, there was a presumption that the accident was caused by their 
negligence. Thus the plaintiff would succeed unless the defendants could rebut 
that presumption. It was not rebuttal for the defendants to show merely that 
the immediate cause of the omnibus leaving the road was a tyre-burst, since, 
per se, that was a neutral event, equally consistent with negligence or due 
diligence on their part. “When a balance has been tilted one way, you can- 
not redress it by adding one equal weight to each scale’’. To displace the pre- 
sumption, the defendants had to go further and prove (if it did not emerge 
from the evidence taken as a whole) either that the burst tyre was due to a 
specific cause which did not connote negligence on their part, or if they could 
point to no such specific cause, that they had used all reasonable care in the 
maintenance of the tyres. 


In Elliot v. Chiew (supra) evidence was given by a police officer that, after 
its fall down the embankment the car was irreparably damaged, but the only 
damage to the wheels was that the rear offside tyre was flat and the wheel rim 
badly buckled. The accident, the officer said, was probably due to that tyre 
running flat. An expert called by the plaintiff stated that with tubeless tyres 
there was no sudden deflation; there was ‘‘a slow-out not a blow-out”. Lord 
Denning M.R. considered the question whether the driver of a car of which 
a tyre was becoming gradually deflated onght not to have known of that fact 
and taken steps to deal with the trouble long before any dangerous situation 
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arose. An expert had stated in evidence that this should have been so. On 
that evidence, Lord Denning said, the trial judge might have found the de- 
fendant negligent and the position would then have been the same as in the 
Barkway case (supra). But that was essentially a matter for the judge, who 
had heard the case and seen the witnesses. The principle of res ipsa loquitur 
enabled a plaintiff ‘‘to get a’case on its legs, so to speak”. But in the end 
the judge had to ask himself: was the defendant negligent or not? If the 
trial judge concluded on the evidence that he was not, the Court of Appeal 
should not interfere.—N.D.d. 


PROFESSIONAL CONDUCT 


Two cases have been decided in the past few days which throw light on the 
law relating to the conduct of professional men. Neither case, as it happens, 
concerned a lawyer, but both related to situations with parallels in the practice 
of the law. In Chin Keow v. Government of Malaysia and Another (The Times, 
April 14), a mother appealed to the Privy Council against the decision of 
the Federal Court of Malaysia setting aside an award to her of $10,250 dam- 
ages and compensation against the Government of Malaysia and a Dr. D. in 
respect of the death of her daughter. The basis of the claim was the alleged 
negligence of Dr. D. in treating the daughter in April, 1960. Dr. D. had 
given the appellant’s daughter a procaine penicillin injection, and she had died 
within an hour. The procaine penicillin injection was not, in an objective 
sense, the wrong treatment; the daughter had died from the effects of the peni- 
cillin because of a subjective allergy to it. There were two methods whereby 
the existence of that condition might have been discovered before the injection 
was given; one method was to carry out a sensitivity test, and the other was 
to enquire whether the patient had had a penicillin injection before and 
whether there had been any adverse consequences. In 1960, medical opinion 
was divided about the value of sensitivity tests and Dr. D.’s failure to carry 
out such a test on the appellant’s daughter was held by the trial judge not to 
be of consequence on the issue of negligence. In relation to Dr. D’s failure to 
make any inquiry into the history of the particular patient, the trial judge 
adopted the test—in the opinion of the Board quite rightly—laid down in 
Bolam v. Friern Barnet Hospital Management Committee [1957] 2 All E.R. 
118—the test of ‘‘the standard of the ordinary skilled man exercising and 
professing to have that special skill’’, and not ‘‘the highest expert skill’’. 
Dr. D. knew, on his own admission, of the existence of subjective hypersensi- 
tivity to pencillin, and he had been alerted to the possibility that the appellant’s 
daughter had that hypersensitivity. In the light of that evidence, the test 
of ordinary professional skill operated ‘‘all one way”. 


The second recent case on professional conduct (Lawson v. Towse, The Times, 
April 15) concerned a veterinary surgeon who had been suspended, for four 
mouths, from practising, by the disciplinary committee of the Royal College 
of Veterinary Surgeons. During those four months he left his nameplate out- 
side his surgery, with the letters M.R.C.V.S. after his name and the words 
‘Veterinary Surgeon’’. A notice giving his surgery hours had ‘been removed 
and he had in fact ceased to practise. On appeal by the solicitor to the Royal 
College against the dismissal by the justices of informations laid against the 
respondent, the respondent was held by the Queen’s Bench Divisional Court 
to have committed an offence against s. 5 of the Veterinary Surgeon Act 1948. 
The respondent had stated in evidence, and the justices had accepted his expla- 
nation, that he had left his nameplate where it was so that clients could contact 
him to settle their accounts. Motive, the Divisional Court held, was irrelevant; 
the nameplate would convey to the ordinary passer-by that the respondent was 
holding himself out as practising or as prepared to practise —N.L.J. 


‘The 
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SECTION 9 OF THE INDIAN CITIZENSHIP ACT, 1955: 
A PLEA FOR ITS REPEAL.* 


Tou judgment of the Supreme Court in Syed Khawaja Moinuddin v. Gov- 
ernment of India! is the last in a series of decisions which highlight the in- 
justice inherent in s. 9 of the Indian Citizenship Act, 1955, and the Rules 
framed thereunder, : 

Section 9(/) of the Act applies only to the voluntary acquisition of citizenship 
of another country after January 26, 1950. Section 9(2) empowers the pre- 
seribed authority to determine the question of voluntariness (whether, when or 
how a person acquired the citizenship of another State). Rule 30 of the 
Citizenship Rules, 1956, states that the prescribed authority is the Central Gov- 
ernment (Home Ministry) and directs mandatorily that in determining such 
questions the Central Government should give due regard to the rules of evid- 
ence contained in Schedule III of the Rules. Schedule III provides for various 
considerations which the Home Ministry is to take into account when deter- 
mining the question of voluntary acquisition by a person of the citizenship of 
another country. Schedule III para. rule 3 provides: 


“The fact that a citizen of Indie has obtained on any date a passport from the Government 
of any other country shall be conclusive proof of his having voluntarily acquired the citizen- 
ship of the country before that date.” 

This para. rule is the cause of much hardship which can be avoided by its re- 
peal. It arises in two ways in respect of: (1) the forum and (2) the manda- 
tory rule of evidence. 

Re(1). Although s. 9(2) does not retrospectively omit the jurisdiction of 
the Courts (Abida Khatoon v. State of U.P? and Garskapatls Veeraya v. 
N. Subbtah Choudhury?), by providing that the question should be determin- 
ed by the ‘‘authority’’? and making the Central Government the “‘authority”’ 
it effectively removes the determination of this vital question from the juris- 
diction of the Courts of the country (State of A.P. v. Abdul Khadar, State 
of M.P. v. Peer Mohamed and The Government of Andhra Pradesh v. Syed 
Mohd. Khan®). This bar on the jurisdiction of the Courts is limited to ques- 
tions specifically arising under s. 9(2) and not to other questions relating to 
citizenship (Abkar Khan Alam Khan v. Union of India’ and Union of India 
v. Yakub Als Khan.) Hence by removing the determination of this question 
from the forum of the Courts of this country (which, it is submitted, is the cor- 
rect and proper forum) and. placing it within the jurisdiction of an official 
of the Home Ministry, in effect citizens are deprived of the opportunity of 
having a very vital question regarding status (upon the establishment of which 
status depend many consequent rights) determined by the Courts of law. This, 
in itself, is wrongful.and causative of injustice. 

Re. (2). The greater mischief, however, is that arising out of the manda- 
tory nature of the rule. The series of cases commences with the majority 
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judgment in Izhar Ahmed Khan v. Union of India? (A critique of the judg- 
ments is to be found in H. M. Seervai’s Constitutional Law of India, 1967 edn., 
pages 137-146). The majority upheld the validity of para. rule 3; the better 
view is stated in the minority dissenting judgments which hold that para. 
rule 3 is merely a rule of evidence and since it exceeds the scope of s. 9 of 
the Act itself, the para. rule is invalid. The majority judgment is followed 
in the The Government of Andhra Pradesh v. Syed Mohd. Khan. As against 
these two decisions, the Supreme Court in Md. Ayub Khan v. Commr. of 
Police! held that in a case where the propositus pleads that citizenship was 
obtained involuntarily he should be given an opportunity to prove this by the 
Central Government and para. rule 3 should be ignored for this purpose. 
This decision, which is a step in the right direction, modifies the harshness 
of the para. rule, but does not go far enough. In Syed Khawaja Momuddin’s 
case the Supreme Court declined to follow the precedent set in Mohamed 
Ayub Khan’s case and merely reiterated the validity of the rule and declar- 
ed that in this case all actions had been performed in accordance with the 
section and the Rules. ; 

In Moinuddin’s case the appellant was born in India in 1938 and resided 
here with his mother and family until August 1951 when he left for Pakistan. 
He remained in Pakistan until 1955 and then returned to India on a passport 
obtained from the Pakistani Government with a visa from the Indian Govern- 
ment. After the expiry of the visa, he remained in India until August 1963, 
when he was deported to Pakistan. He returned to India in February 1964, 
with a fresh Pakistani passport with another visa from the Indian High Com- 
missioner dated January 20, 1964. When served with an order of deporta- 
tion again the appellant brought a petition under art. 226 of the Constitution 
challenging the order and succeeded on the ground that no determination of 
the question whether the appellant was a Pakistani citizen had been made 
under s. 9. Thereafter the Government of India through the Government of 
Andhra Pradesh took up the question and determined by an Order dated 
August 18, 1965, that the appellant was a Pakistani citizen. The appellant 
challenged this order by another petition under art. 226 which went in appeal 
before the Supreme Court. 

The appellant was a minor on the date on which he left India in 1951; and 
also on the date when he left Pakistan in 1955 with the intention of resuming 
his residence in India. After reaching the age of majority in 1955-56 the 
appellant continuously and consistently by his deeds indicated his intention 
to remain in India. The appellant was an Indian citizen by operation of law 
under art. 5 of the Constitution. Article 7 was inapplicable in his case since 
he left India after January 26, 1950. Article 9 was also inapplicable since 
this article only affected acquisition of citizenship of non-Commonwealth coun- 
tries. The learned Judges in this case were bound by statute to accept a 
decision of the Home Ministry under s. 9. They could not sit in appeal from 
that decision and their power to dispense justice was, to that extent, fettered. 
But it is respectfully submitted that they erred in failing to analyse the con- 
sequences of minority in the law of citizenship. They thus did not avail them- 
selves of an opportunity of for the first time pronouncing a judgment on this 
hitherto undecided and entirely novel point of law and also failed to seize 
the opportunity of following up Mohamed Ayub Khan’s case. 

The appellant obtained a passport from the Pakistani Government “as a 
Pakistani citizen” sometime between August 1951 and 1955 when he was still 
a minor of seventeen years of age. The question then is whether a minor has 
the capacity in law to entertain any volens or intention regarding citizenship. 
In most Commonwealth countries the law provides that -a minor may become 
a citizen by operation of law but he cannot voluntarily acquire citizenship by 
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naturalisation or registration. Such citizenship is acquired on behalf of the 
minor by his parent or guardian or in some cases by the Secretary of State. 
This is indicative of an irrebuttable legal presumption that for such purposes 
as taking an oath of allegiance and performing other acts necessary for the 
voluntary acquisition of citizenship a minor is considered incapaz. Such acts 
have to be performed for him by some other person which again indicates 
that at law a minor is deemed not to be capable of having the necessary 
volens to fulfil the requirement of voluntariness in the acquisition of citizen- 
ship. The acquisition of citizenship by, naturalisation, registration or such 
other process is per force involuntary in the case of minors at law. Hence 
where a question of involuntary acquisition is to be considered it is not only 
cases of fraud, duress, misrepresentation ete. which fall under this head; the 
case of minors is par excellence an example of involuntary acquisition of 
citizenship. It is submitted that the plea of minority is in itself a whole de- 
fence to voluntariness. Section 5 which deals with the voluntary acquisition 
of citizenship by registration provides categorically for persons under eighteen 
that registration may be effected by their guardians or fathers on their be- 
half. Conld there be any clearer indication of the fact that in the law of 
citizenship persons who are minors are deemed not to be capable of forming 
or having the requisite volens? 

Section 9 commences the mischief by taking away the jurisdiction of the 
Court to determine questions regarding the acquisition of citizenship of an- 
other country by a person who is a citizen of India. This is in itself wrong- 
ful. The status of citizen is one of basic importance. From this status flow 
all the fundamental rights enshrined in the Constitution; all the privileges, 
liberties and duties which a person enjoys and owes in India. To deprive a 
citizen of India of the opportunity of being heard in the law Courts of India 
with due regard to all the rules of law and evidence which are practised in 
the Courts is to deprive him of a basic right as fundamental as any other 
enshrined in the Constitution, and one perhaps which is of far greater im- 
portance, for all the rest flow from the establishment of this status. The 
Citizenship Rules especially para. 3 of Schedule III carry the mischief fur- 
ther. Rule 30 vests the Central Government with the authority to determine 
questions arising under s. 9. This is contrary to every concept of natural 
justice. The Central Government is the tribunal for determining a question 
in which in practically every decided case on the point it is also an interested 
party. Here one party is being given the power to try its own-case against 
the other party (the propositus). This contravenes every known precept of 
the ‘‘Rule of Law’’, natural justice and of international morality. But to 
make matters worse, the tribunal to which the unfortunate citizen is subjected 
is one in which special rules of evidence and law operate; he cannot have re- 
course to the ordinary rules of evidence as known and practised in common 
law countries, and in the law Courts of India. Para rule 2 of Schedule IIT 
first of all throws the burden of proof upon him to prove that he has not 
voluntarily acquired the citizenship of another country; and having saddled 
him with that burden it effectively prevents him from even attempting to dis- 
prove the very fact which he must disprove or else lose all, by raising an 
irrebuttable presumption of law against him in para rule 3. He is bound to 
subject himself to a rule whìch raises an irrebuttable presumption of law 
against him and he is precluded from leading any evidence or attemptine to 
prove the very fact which he must prove. Nor is he allowed to have a hearing 
at which he would be represented by a legally trained person. He is obliged to 
state certain facts (presumably on paper) and is bound by them; and he can- 
not give evidence of other facts no matter how relevant or material or important 
they may be to his ease. By this rough and ready method a citizen is deprived 
of the most important political status he can have in any country, the status 
of being a citizen of that country, and to cap the crown of thorns, heis denied 
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the right of appeal. The Central Government after being made the sole forum 
and being empowered to conduct the investigation into the question in a manner 
which would not be accepted in any Court. of law then has the satisfaction of 
knowing that its decision is irreversible. That Judges are human is implicit 
in the system of appeal from a decision of a Court of law, but here an adminis- 
trative decision is omnipotent and final and no appeal to a Court or forum 
such as the Supreme Court is provided for from the decision of an administrator 
who may be totally unversed in law. 

It is respectfully submitted that this vital branch of law stands in immediate 
need of reform, for the following reasons. (1) Section 9 deprives a citizen of 
India of his right to move a Court of law to determine a question of his poli- 
tical status in India, (2) Rule 30 deprives a citizen of right to appeal from a 
decision of an administrative officer, which right would be available to him if 
the question was determined in the forum of the law Courts. (3) Schedule 3 
throws an additional burden of proof on the citizen by providing special rules of 
evidence for determining the question which he would not be subjected to in a 
‘Court of law. (4) Para rule 3 is wrongful in that it prevents a citizen from addue- 
ing evidence of the very fact the burden of which has been thrown upon him 
to disprove, by creating an irrebuttable presumption of law. (5) The standards 
of natural justice are not maintained in an administrative decision; the citizen 
is denied the right of appearing in person; and: is further denied the right of 
being represented by a trained lawyer, both of which rights are recognised as 
fundamental to the ‘‘Rule of Law’’ in all civilised countries. It is submitted 
that the desiderata can be achieved by repealing the present s. 9 and the Rules 
made thereunder, and by substituting for them a section which make the law 
Courts of this country the proper forum to determine any and every question 
concerning citizenship. 


NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 10] 
_ Constitution of India, Art, 16(4)—Whether art. 16(4) imposes duty on Government to make 
reservation of appoinimenis for Scheduled Oastes œ T'rtbes, 
_ Article 16(4) of the Constitution of India is an enabling provision and confers a discretionary 
power on the State to make a reservation of appointments in favour of backward olass of citi- 
zens which, in its opinion, is not adequately represented in the Services of the State. 


(C. A. Rajendran v. Union of India. Writ Petition No, 11 of 1967, decided on 
September 29, 1967). 3 
[NOTE 1 
Constitution of India, Art. 31(5)(b)(i)— Whether law for acquisition of property protected by 
art, 31(5)(b)(1i). 

- Clause. (5) (b) (4) of at 31 of the.Constitution of India protects laws providing for requisi- 
tioning or temporary occupation of property strictly necessary for promotion of public health 
or prevention of danger to life or property. The law. may authorise the State to requisition the 
property temporarily for abating the public menace without payment of compensation if the 
menace cannot be abated in some other recognised way. A law for acquisition of property is 
not protected by ol. (5)(8)(t#) of art, 81 of the Constitution. 


(The Deputy Commissioner and Collector, Kamrup v. Durganath Sarma. Civil 
Appeal No. 1100 of 1966, from Assam, decided on September 15, 1967). ` 
(NOTE 12] 

Indian Contract Act (IX of 1872)—-Restrictions on freedom to contract imposed by law whether 
negatives “formation of contract. 

Because law imposes some restrictions on feeedom to contract it cannot be contended that 
there is no contract at all. So long as mutual assent is not completely excluded in any dealing, 
‘in lew it is a contract. Whether in a given case there was mutual assent or not is a matter to 
be decided on the facts of that case, 
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(The Indian Steel d Wire.Products Lid. v. The State of Madras. Civil Appeal Nos. 
1968 to 1970 of 1966, from Madras, decided on September 11, 1967). 

(See also The Andhra Sugars Lid. v. The State of Andhra Pradesh. Writ Petition 
Nos. 53, 100, 101, 105 & 108 of 1967, decided on September 29, 1967, where a simi- 
lar point is dealt with, and it is held that the compulsion of law is not coercion as 
defined in s. 15 of the Indian Contract Act.) 


[NOTE 13] 


Employess’ Stats Insurance Act (XXXIV of 1948), Secs. 2(22), 11 Heplanation—Remune- 
tation when wages under 3,2(22)—Friciion in Heplanation, scope of. 

A remuneration paid to an employee can only be covered by the definition of “Wages” 
given in s. 2(22) of the Employees’ State Insurance Act, 1948, if it is payable under a clause 
of the contract of employment. 

The mere fact that a reward for good work offered by the employer is accepted by the 
employee after he has successfully satisfied the requirements laid down by the employer for 
earning. reward cannot mean that this payment becomes a part of the contract of employment. 

The Explanation to s. 11 of the Act cannot be utilised for interpreting the general defini- 

tion of “Wages” given in s. 2(22) of the Act and is to be taken into account only when the word 
“Wages”: requires interpretation for purposes of ss. 40 and 41 of the Act. 
3 The fiction in the Explanation is a very limited one and it only lays down that wages are 
deemed to include payment to an employee in respect of any period of authorised leave, lock- 
out or legal strike, It does not lay down that other payments made to an employee under 
other circumstances are also to be deemed to be wages, 


(M/s. Braithwaite & Co. (India) Lid. v. The Employees’ State Insurance Corpora- 
tion. Civil Appeal No. 1056 of 1966, from Calcutta, decided on October 6, 1967). 


[NOTE 14] 


Forward Contracts (Regulation) Act (LXXIV of 1952), Secs. 15(4), 20(2)—Whether s. 15(4) 
invalidates contract because there is no wirling evidencing or confirming consent or authority of 
non-member, 

So long as there is no writing as is contemplated by s. 15(4) of the Forward Contracts 
(Regulation) Act, 1952, or the proviso thereto, there is no enforceable contract: it is the consent 
‘or authority in writing or confirmation of such consent or authority which brings into exis- 
tence an enforceable contract 

Bajrang Jute Mills v. Lalchand Dugar,! overruled. 

What is penalised under s. 20(2) of the Act is entry into a forward contract by a member 
‘on his own accdunt without disclosing to the non-member contracting party that the contract 
is on the member’s own account. 


(Sunder Lal & Sons v. Bharat Handicrafts Private Idd. Civil Appeal No. 32 of 
“1965, from Celoutta, decided on September 20, 1967). 


[NOTE 15] 


High Court—Judge—Judgs appointed to hear Commission under Commission of Enquiry 
Act—Whether such Judge entitled to sit and act as Judge of High Court—Remarks mads by Judge 
against his colleague in judgment without any justification or basis that he had acted improperly 
-Necessity for observance of judicial decorum. 
-~  -A Judge of the High Court when he is appointed to head a Commission under the Commis- 
sion of Enquiry Aot, does not demit his office as a Judge and when the Commission is 
“not actually sitting he is ontitled to sitas a Judge of the High Court. It is only where a 
Judge of the High Court is appointed to another post, which is a whole time post that it may be 
said that on such appointment he can no longer work as a Judge of the High Court for the time 
being, though even in such a case, when the work is over, he reverts as a Judge of the High 
Court without fresh appointment, A Judge appointed to head a Commission remains as part 
of the High Court and if the Commission of Enquiry is not working continuously he is entitled 
-to sit and act as a Judge of the High Court in the intervals, 

'' Judicial decoram has to be maintained by a Judge at all times and even where criticism 
is Justifod it must be in n language of utmost restraint, keeping always in view that the person 


1 (1964) 68 Cal. W.N. 749. 
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making tho comment is also fallible. Even when there is justification for oriticism, the 
language should be dignified and restrained. 


(Alok Kumar Roy v. Dr. S. N. Sarma. Civil Appeal No. 1028 of 1967, from Assam 
and Nagaland, decided on October 19, 1967.) 


[NOTE 16] 


Indusirial Employment (Standing Orders) Act (XX of 1946)—Industrial Disputes Act (XIV 
of 1947)—Whether jurisdiction of Industrial Tribunal to adjudicate upon maiters covered by stand- 
ing orders abridged or taken away by Standing Orders Act. 

The jurisdiction of the Industrial Tribunal under the Industrial Disputes Act, 1947, to 
entertain an ‘industrial dispute’ bearing upon the standing orders of an industrial establish- 
ment and to adjudicate upon the same has not in any manner been abridged or taken away 
by the Industrial Employment (Standing Orders) Act, 1946, 


(The Management of the Bangalore Woollen Cotton and Silk Mills Co. Lid. v. The 
Workmen. Civil Appeal No. 501 of 1966, from Mysore, decided on September 18, 
1967). 

[NOTE I7] 

Land Acquisition Act (1 of 1894), Secs, 3(c) 54, 4, 6—Land Acquisition (Companies) Rules, 
Rule 4—“ollector”, meaning of word in Rules—“‘Speotally”, meaning of word in 8, 8(o)— Whether 
Covernment bound to giva second hearing to person interested before issuance of 8. 6 notification, 

The word ‘Collector’ in the Land Acquisition (Companies) Rules, has the same meaning 
it has in s.3(c) of the Land Acquisition Act, 1894, which includes an officer specially appointed 
to perform the functions of the Collector. 

The words “specially” in s. 3(c) of the Land Acquisition Act has reference to the special 
purpose of appointment and is not used to convey the sense of a special as against a general 
appointment, The word “specially” thus connotes the appointment of an officer or officers 
to perform functions which ordinarily a Collector would perform under the Act. It qualifies 
the word “appointed” and means no more than that he is appointed specially to perform the 
functions entrusted by the Aot to the Collector, It is the appointment, therefore, which is 
special and not the person from amongst several such officers, 

In the context of 8,3(c) of the Act when an officer is authorised to perform the functions 
of the Collector it means that he is appointed to perform those functions, The clause does not 
contemplate a separate or an additional post. What it means is that some officer who is al- 
ready in the Government employment is authorised to work as a Collector for the purpose of 
the Act. In this sense whether he is appointed or authorised to perform the. Collector’s func- 
tions he would be complying with the terms of that clause, , 

After receiving the report of the Collector under s.5A of the Land Acquisition Act, the 
Government is not bound to give another opportunity to the person interested in the land 
before issuing a notification under s. 6 of the Act, 


(Abdul Hussain Tyabali v. The State of Gujarat. Civil Appeal Nos. 369 to 375 of 
1967, from Gujarat, decided on September 20, 1967.) 


[NOTE 18] 

Mahomedan law—Pre-emption—Hatent of, in Mahomedan law, 

Under the Mahomedan law of pre-emption there must be full ownership in the land pro- 
empted and therefore the right of pre-emption does not arise on the sale of leasehold interest 
in land. Tho pre-omptor also must have full ownership in order to maintain a suit for pre- 
emption, for reciprocity is the basis of Mahomedan Law of pre-emption. 


(Munni Lal v. Bishwanath Prasad. Civil Appeal No. 2460 of 1966, from Allaha- 
bad, decided on September 15, 1987). 


[NOTE 19] 


Motor Vehicles Act (IV of 1939), Secs. 47(3), 644— Whether revision under 2.644 lies against 
order made under s. 47(3)—Hatsting operator affected by order under 8. 47(3) whether can apply in 
revision under 3, 48A. 

Under s. 64A of the Motor Vehicles Act. 1939, a revision Iles to the State Transport Autho- 
rity against an order passed under s, 47(3) by the Regional Transport Authority. A revision 
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under 8. 64A of the Act lies at the instance of an existing operator against an order mads under 
8, £7(3) of the Act which is prejudicial to his interest. 


(Lakshmi Narain Agarwal v. The State Transport Authority, U.P. Civil Appeal 
No. 636 of 1967, from Allahabad, decided on September 26, 1967). 
[NOTE 20] 

Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 164(1)—Butlding or part of 4 
ytelding emira income over and above actual rent—Whether such income could be taken into con- 
éideration in determining annual rent, 

In determining the rateable value of a building the assessing authority under s.164(7) of 
the Bombay Municipal Corporation Act can take into consideration income derived by the 
owner under an agreement entitling an advertisement hoarding to be put upon the roof of such 
building. 

If a building or a part of it yields an extra income over and above the actual rent derived 
from it, such income on the terms of 8,154(1) of the Act can legitimately be taken into con- 
sideration by the assessing authority while determining the annual rent on the ground that a 
hypothetical tenant would take such extra income into account while considering whet rent he 
can afford to offer for such building. 

Tt is a well recognised principle in rating that both gross value and net annual value are 
estimated by reference to the rent at which the property might reasonably be expected to let 
from year to year, Various methods of valuation are applied in order to arrive ‘at such hypo- 
thetical rent, for Instance, by reference to the actual rent paid for the property or for others 
comparable to it or where there are no rents by reference to the assessments of comparable pro- 
perties or to the profita earned from the property or to the cost of construction, The rent which 
a tenant could afford to give is calculated, rebus sio stantibus, that is to say, with reference to 
the property in its existing physical condition and to the mode in which it is actually 
used. The hypothetical tenant includes all persons who might possibly take the property 
including the person actually in occupation, even though he happens to be the owner 
of the property. The rent is that which he will pay in the “higgling of the market”, 
taking into account all existing circumstances and any relevant future trends, If the 
property affords the opportunity for the carrying on of a gainful trade, that fact also must 
be taken into account. The property is assumed to be vacant and to let and the material date 
for the valuation is that of the proposal which gives rise to the proceedings. The actual rent 
paid for the property is not conclusive evidence of value, though such actual rent may serve 
as an indication as to what a hypothetical tenant can afford to pay. However, if the actual 
rent is paid on terms which differ from those of the hypothetical tenancy it must be adjusted, 
if possible, to the terms of the hypothetical tenancy before it affords evidence of value. (See 
Halabury’s Laws of England, (8rd. ed.) Vol. 22, p. 60 and onwards). It is also well recognised 
that while valuing the property in question every intrinsic quality and every intrvisic circumstance 
which tends to push the rental value up or down must be taken into consideration. In other 
words, in estimating the hypothetical rent “‘all that could reasonably affect the mind of the 
intending tenant ought to be considered”. (Cartwright v. Sceulcoaiss Union?), The measure 
for purposes of rating is, therefore, the rent which a hypothetical tenant, looking at the 
building as it is, would be prepared to pay. Though the tenant is hypothetical and the rent 
too is hypothetical, the property in respect of which he would estimate that which he would 
offer as rent is not hypothetical but concrete, While estimating the rent which he would be 
prepared to pay he would naturally take into consideration all the advantages, together with 
the disadvantages attached to the property, that is, the maximum beneficial use to which he 
would be able to put the property. i 

(Motichand Hirachand v. The Bombay Municipal Corporation. Civil Appeal No. 
378 of 1965, from Bombay, decided on September 15, 1967). 
[NOTE 2i] 


Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 154 (1}—Valuation on profits 
basis, what ts and how made ? 

Under s. 154 (1) of the Bombay Municipal Corporation Act, the annual rent has to 
be worked Out on the basis of what a hypothetical tenant would be willing to pay as rent of the 
premises from year to year as they stand having regard to all the advantages and disadvantages 


2 (1900) A.C. 150. 
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relating to such premises, such as, the situation, the nature of the property, the obligations and 
liabilities attached thereto and other features, if any, which enhance or decrease their value to 
such tenant, The section simply enjoins upon the Municipal Corporation to determine the 
annual rent and the rateable value of the property therefrom but does not provide for any parti- 
cular method of rating out of the several well known methods usually followed in such assess- 
ments, such as the comparative method, the contractor’s method, the unit method and the 
profits basis method, that is, profit-making capacity or valuation by reference to receipts and 
expenditure. The profits basis method consists in ascertaining the net annual value of the 
premises which has to be worked out from the profits which are made or which are capable of 
being made out of the premises. The gross receipts form the starting point of the calculation. 
When these have been ascertained, the next step is to deduct therefrom the expenses of earning 
those receipts, the cost of repairs, insurance and other expenses necessary to maintain the premises 
in a state to command the hypothetical rent. The remaining balance is divisible between the 
tenant, that is, the tenant’s share, the landlord, that is, the hypothetical rent or net annual value 
and rates, The tenant’s share ia often estimated by applying a percentage to the tenant’s 
capital or it may be directly taken as a proportion of the divisible balance orby applying a per- 
centage to the receipts. It is not the profits which are rateable; they serve to indicate the rent at 
which the premises might roasonably be expected to let, particularly where profit is the motive 
of the hypothetical tenant in taking the hereditament. Briefly stated, the profits basis method 
is no more than a calculation based on the profit earning capacity of the premises. 

Even though the principles on which the profits basis method is worked out are fairly well- 
understood, there is nevertheless bound to be controversy in regard to the actual working ex- 
penses shown in the assessee’s accounts. A question would often arise whether these expenses 
are the hypothetical landlord’s burden or that o1 the hypothetical tenant. If they are of the 
former olass, they cannot obviously be claimed as deductible expenses for the hypothetical tenant 
would not take them into account while offering the rent at which he would take the premises 
on lease, 

(The Municipal Corporation of Greater Bombay v. Royal Western India Turf Club 
Lid. Civil Appeal No. 15 of 1965, from Bombay, decided on September 18, 1967). 
[NOTE 22] 


Indian Penal Code (Act XLV of 1860), Sec, 3044—Whether offence under s, 304A punish- 
able only with imprisonment—Distinction between criminal negligence and culpable rashness—- 
Sentence imposed by trial Court whether can be interfered with by High Court, 

For an offence under s. 304A of the Indian Penal Code, 1860, a term of imprisonment is 
not a must. The section visualises the possibility of an offence falling under it being penalised 
by mere fine, 

There is a distinction between a rash act and a negligent act, Criminal negligence is the 
gross and culpable neglect or failure to exercise that reasonable and proper care and precaution 
to guard against injury either to the public generally or to an individual in particular, which 
having regard to all the ciroumstances out of which the charge has arisen, it was the imperative 
duty of the accused person to have adopted. Negligence is an omission to do something which 
@ reasonable man, guided upon those considerations which ordinarily regulate the conduct of 
human affairs, would do, or doing something which a prudent and reasonable man would not do, 
A culpable rashness is acting with the consciousness that the mischievous and illegal consequences 
may follow, but with the hope that they will not, and often with the belief that the actor has 
taken sufficient precaution to prevent their happening. The imputability arises from acting 
despite the consciousness. Culpable negligence is acting without the consciousness, that the 
illegal and mischievous effect will follow, but in circumstances which show that the actor has 
not exercised the caution incumbent upon him and if he had he would have had the conscious- 
ness, The imputability arises from the neglect of the civic duty of ciroumspection. 

Idu Beg? and Nidamartt Nagabhushanam‘, approved, 

What sentence should be imposed in a given case is essentially within the discretion of the 
trial Court. The High Court would not be justified in interfering with that discretion unless 
it is satisfied that the sentence imposed by the trial Court is unduly lenient or in other words 
grossly inadequate. j 

Emperor v, Khanmohamed®, approved. 


3 1881 3 AlL 776. 5 (1936) 88 Bom. L.R. 1111. 
4 (1872) 7 M.EC. 119. 


VOL. LXX.]: JOURNAL: ' 33 


(Bhalchandra Waman Pathe v. The State of Maharashira. Criminal Appeal No. 
82 of 1965, from Bombay, decided on November 20, 1967). 

; Ta we {NOTE 23] 

Bombay Public Trusts Act (Bom. XXIX of 1950), Sec. 28—Bombay Tenancy and’ Agri- 
cultural Lands Act (LXVII of 1948), Seo. 88B—Madhya Pradesh Public Trusts Act, 1951— 
Whether all trusts registered under Madhya Pradesh Act deemed under s. 28 to be registered under 
Bombay Act. i 

Section 28 of the Bombay Public Trusts Act, 1950, read with schedule A A to the Act does 
not mean that all trusts registered under the Madhya Pradesh Public Trusts Act, 1951 are 
deemed to be registered under the Bombay Act irrespective of whether they are still situate 
in Madhya Pradesh and are liable to be administered under the Madhya Pradesh Act. Trusts 
registered under the Madhya Pradesh Act which as a result of the reorganisation of the former 
Bombey State have come within the new State of Maharashtra and to which the Bombay Act 
did not apply, are, by virtue of s, 28, deemed to be registered under the Bombay Act, Trusts 
which are still outside the Maharashtra State and within the Madhya Pradesh State do not fall 
within the ambit of s, 28 and cannot be deemed to be registered under the Bombay Act, 


` (Mahant Ramswarup Guru Ohhote Balakdas v. Motiram Khandu Patil. Civil 
Appeal No. 82 of 1965, from Bombay, decided on September 26, 1967). 
[NOTE 24] 

Bombay Public Trusts Act (Bom. XXIX of 1960), Becs. 72, 2(13)}—Chartty Commissioner 
declaring property as public trust property—Ditsirtct Court on appeal arriving at adverse decision 
-— Whether Oharity Commissioner entitled to appeal to High Court against such deciston—Property 
entrusted for providing shelter to “‘sadhus, saints and religious mendicante’'— Whether purpose 
of entrustment covered by 2,2(18). 

Where the Charity Commissioner has declared that certain property is of a public trust 
and the Court under s.72 of the Bombay Public Trusts Act, 1950 has arrived at an adverse 
decision, the Charity Commissioner is entitled to appeal to the High Court against this decision 
and his right to appeal cannot be denied to him on the ground that he is pleading for acceptance 
of the view which he had declared as a quasi-judicial authority at an earlier stage of the pro- 
ceeding. 

‘Where property is entrusted for providing shelter to ‘‘sadhus, saints and religious mendi- 
cante”, the purpose of such entrustment is religious and charitable within the meaning of 8,2(13) 
of the Bombay Publio Truste Act, 1950. 
(The Municipality of Taloda v. The Charity Commissioner, Bombay. Civil Appeal 
No. 72 of 1965, from Bombay, decided on September 28, 1967). 
: f [NOTE 25] 

Road Transport Oorporations Act (LXIV of 1960), Secs. 14(3)(b), 34, 45(2)(c}—Whether 
Corporation can appoint officers and servants and fix their condttiona of service before regulations 
under 2.46(2)(c) are framed. 

The conjoint effect of ss,14(3)(b), 34 and 45(2)(c) of the Road Transport Corporations Act, 
1960, Js that the appointment of officers and servants and their conditions of service must con- 
form to the directions, if any, given by the State Government under 8,34 of the Act and regu- 
lations, if any, framed under s,45(2)(c) of the Act. But until such regulations are framed or 
direotions are given, the Corporation may appoint such officers or servants as may be necessary 
for the efficient performance of its duties on such terms and conditions as it thinks fit. 

Karnakar Mangesha Desai v, State of Mysore‘, overruled. 
(The Mysore State Road Transport Corporation v. Gopinath Gundachar Char. 
Civil Appeal No. 1299 of 1967, from Mysore, decided on October 6, 1967). 
[NOTE 26] 

Indian Stamp Act (II of 1899), Secs. §7(1), 56(2}— Whether Chief Controlling Revenus Autho- 
rity bound to stats case to High Court under 3.57(1). 

When a reference is made to Chief Controlling Revenue Authority under s, 56(2) of the 
Indian Stamp Act, 1899, or the case has otherwise come to his notice, if an application is made 
to the Authority under 8.57(Z) of the Act and it involves a substantial question of law, whether 


6 (1966) 1 Mysore L.J. 72. 
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the case ig pending or not, the Authority is bound to state the case in compliance with ita 
Obligation. The Authority is in a similar position as the Income-Tax Tribunal under analo- 
gous provisions in the Income-tax Act. 

Nanak Chand v. Board of Revenue, U.P." and Hastern Manganese and Minerals (Priv.) Lid. 
V. State of W.B.,® held to be wrongly decided, 


(Banarst Dass Ahluwalia v. The Chief Controlling Revenue Authority,. Delhi. 
Civil Hopes No. 53 of 1965, from Punjab, decided on September 28, 1967). 
[NOTE 27] 


Bombay Tenancy and j Aricio Lands Act (Bom, LXVII of 1948), Secs. 26, 20—Tenant 
én default of rent for three years—Application by landlord for ejectment under 3.25(2)—Tenant 
paying up arrears and landlord accepting these before filing of Applea Ron ear landlord 
entitled to evict tenant. 

An application under s. 25(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, 
made by a landlord for eviction of his tenant who has failed to pay rent for three years within 
the period specified in 8.14 of the Act cannot lie if the tenant has paid up all the arrears due 
and the landlord has accepted these before the filing of the application. 


(Vithal Vasudeo Kulkarni v. Maruti Rama Nagane. Civil Appeal Ne 31- of 1965, 
from Bombay, decidéd on September 14, 1967). 
[NOTE 28] 


Transfer of Property Act (IV. of 1882), Secs. 113, 106, 111(h)}—Notice determining tenanoy 
when can be withdrawn—Defective notice whether can terminate tenancy. 

Under 8.113 of the Transfer of Property Act, 1882, once a notice is served determining the 
tenancy or showing an intention to quit on the expiry of the period of the notice, the tenanoy 
is at an end, unless with the consent of the other party to whom the notice is given the tenancy 
is agreed to be treated as subsisting. 

A notice which complies with the fequieanerita of 8,106 of the Transfer of Property Act 
operates to terminate the tenancy, whether or not the party served with the notice assents 
thereto, A notice which does not comply With the requirements of s. 106 of the Act in that it 
does not expire with the end of the month of the tenancy, or.the end of the year of the tenancy, 
as the case may be, or of which the duration is shorter than the duration contemplated by 
3.106, may still be accepted by the party served with the notice and if that party accepta and 
acts upon it, the party serving the notice will be eatopped from denying its validity, The 
defect in the notice served by one party may undoubtedly be relied upon by the other party and 
he may plead that the tenancy does not stand determined, but after the notice-Is accepted by 
the other party who acts upon it, the party serving the notice cannot contend that the notice 
served by him was defective, and on that account the tenancy was not determined, 

In order to determine a tenancy under the Transfer of Property Act it is not necessary 
that there must be actual delivery of possession before the tenancy is effectively determined. 

(Calcutta Credst Corporation Lid. v. Happy Homes (Private) Lid. Civil Appeal No. 
71 of 1965, from Calcutta, decided on October 23, 1967). 


7 [1958] A.LR. All. 820. 8 [1960] A.LR. Cal. 840. 
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TENANT’S RIGHT TO MAKE IMPROVEMENTS IN LEASEHOLD 
LANDS.* l 


Waira the recent evolution of the Tenancy Law it is widely presumed that a 
tenant of an agricultural land is entitled to make improvements in the lease- 
hold lands even if the landlord does not consent to the making of the improve- 
ments. Many of the provisions of the Bombay Tenancy and Agricultural Lands 
Act, 1948, are relied upon on behalf of the tenants to support the view that the 
tenant could make such improvements in the land irrespective of the wish of 
the landlord. Many of the lease deeds drafted and executed in the moffusil 
areas contain a traditional general covenant to the effect that the tenant may 
enjoy the land on making improvements in the land as are found neces- 
sary. In go far as these improvements do not involve too much of expenditure, 
the difficulty would not ordinarily arise. But when the improvements mean a 
considerable expenditure they do pose many difficulties in practice. This is 
particularly so because certain provisions of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, lay down that the tenant shall be entitled to claim 
contribution from the landlord towards the expenditure incurred by him in 
making the improvements in the land. The term ‘‘improvement’’ used in the 
said.Act hag a very wide connotation. Cases do arise in the moffusil areas where 
the tenants claim large amounts from the landlords as a contribution towards 
the costs incurred by the tenants in the lands in making improvements such as 
sinking of the wells, sinking of the pits for draining surplus water from the 
land ete. It is, therefore, very interesting to study whether such claims made 
by the tenants could be entertained by the Courts of law. 

The cases wherein there is an express agreement between the landlord and 
the tenant authorising the tenant to make such important and expensive im- 
provements do not pose any problem because, it is needless to say, in such mat- 
ters the rights of the parties would be governed by the terms of the contract 
and some express provisions of law. For instance, where the lease 
deed contains a covenant authorising the tenant to sink'a well in the land leased, 
that covenant read with s. 41 of the Bombay Tenancy and Agricultural Lands 
Act would entitle the tenant to claim compensation from the landlord for the 
improvements so made. In such a case there would not be much difficulty in 
determining the rights of the parties. 

But the question is certainly not free from doubt where the lease deed con- 
tains only a general covenant for improvements in the terms that the tenant 
may make improvements in the land as are necessary. The question is whether 
under a general covenant of this type incorporated in the lease read along 
with the provisions of the existing law governing such leases, the tenants could 
make improvements in the lands such as sinking of the wells, sinking of the 
large pits to drain surplus water, removal of the gravel ete. which involve a 
congiderable expenditure and change i in the condition of the land. In this con- 
nection, it is first important to note that it is a well settled law that words and 
expressions used in the documents are to be construed so as to assign them the 
ordinary natural sense unless such construction would lead to some absurdity 


*By M. 8. Vaidya, LL.M., Civil Judge, Kopargaon. 
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or inconvenience, or would plainly be repugnant to the intention of the parties 
to be collected from the other parts of the document. (The Secretary of State 
for India v. Albert Sassoon,’ and Ramprasad Sahu v. Mt. Basantia.?). There- 
fore it could not be said that the word ‘‘improvement’’ used in the lease deed 
could have the meaning assigned to the term by s. 2(7) of the Bombay Tenancy 
and Agricultural Lands Act, 1948. The term ‘‘improvement’’ as defined there 
means ‘‘any act which adds to the value of the land and which is suitable there- 
to as also consistent with the purpose for which the Jand is held.’’ It includes 
also the construction of the wells, water channels, embankment ete., construc- 
tion for the drainage of the land, or for the protection of the land from floods 
or from erosion or other damage from water; reclaiming, clearing, enclosing, 
levelling, or terracing the land; erection of buildings which are necessary for 
the profitable use of the land for agricultural purposes and renewal or recons- 
truction of any of these works. This definition covers all sorts of improvements, 
whether they alter the condition of the suit land materially or not. As is seen 
from the opening words of s. 2 itself, this definition is only for the purposes 
of the Act and hence the same could not be used to construe the terms of a 
document between the parties. According to the Oxford Dictionary, ‘‘improve’! 
means ‘‘make or become better’’ and accordingly, the noun ‘‘improvement”’ 
is to be construed. “Improvement”? also means ‘‘addition or alteration’’ accord- 
ing to the said dictionary. (The Oxford Concise Dictionary, 4th edn, p. 598). 
On reading the documents of the lease, it is, therefore, first to be determined 
whether the terms of the lease contaming the general covenant as indicated 
above indicate the intention of the parties to permit the tenant to make altera- 
tions of material nature. If this intention is clear from the terms of the docu- 
ment, there is not much difficulty in arriving at a proper conclusion. But if 
the intention is not there or if it is not clear from the document, then there is 
some difficulty. Section 41 of the Bombay Tenancy and Agricultural Lands Act, 
1948, confers upon the tenant a right to claim compensation from the landlord 
for the improvements made by the tenant in the land. The general covenant per- 
mitting the improvement of the land could not, therefore, be said to mean that 
.the tenant could make any improvement in the land which is even beyond the 
means of the landlord, and to force him to contribute for the same relying on 
his right under s. 4] of the Act. Again, as discussed below, under the Transfer 
of Property Act as well as under the general principles of law the tenant is 
not entitled to the sub-soil of the land nor to make excavations in the land un- 
authorisedly. Hence the general covenant to improve the land could not include 
such acts as making of the pits and sinking of the wells. Ilaving regard to the 
general notions of the property law, the word ‘‘improvement”’ in the context 
of a general covenant incorporated in the lease could not therefore mean “any 
alteration or addition’’ but such addition or alteration as is not likely to alter 
the condition of the land or the soil materially. Relying on English decisions 
Doe d Vickery v. Jackson®, Gange v. Lockwood*, Doe d Wetherell v. Bird® ete. 
it is observed in Mulla’s Transfer of Property Act, (4th edn, 1956, page 665), 


“Alterations that are not authorised are as much a breach of covenant as dilapidations,”’ 


Though the cases which are referred to in this context appear to be relating 
to the house properties, the principle is a general principle, equally applicable ` 
to the leases of the lands. The opening of a door in a wall, or pulling down wall 
or converting the ground floor into shop premises, though improvements, would 
amount to a breach of a general covenant to repair as would the sinking of 
the well and making of the large pits, constitute a breach of a general covenant 
to improve. The fact that the landlord could not have obliged the tenant to 
sink well or to make large pits on the basis of such a general covenant shows 
that the covenant could not be relied upon by the tenant to make such alterations. 

1 (1877) LL.R. 1 Bom. 513. 4 (1860) 3 F., & F. 115. 


2 [1925] A.LR. Pat. 729. & (1833) 6 C. & P. 195. 
3 (1817) 2 Stark 293. 


VOL. LXX.] JOURNAL, ` ar 


In Barada Prasad Banerjee v. Bhupendra Nath Mukherjee,® it was held that 
there was nothing in the law which prevented the tenants having permanent 
heritable rights at a fixed rent from using the land in any way so long as there 
was no risk to the right of the landlord to recover the rent, and so long as there 
were no reservations made in the lease. Consequently, it was held in that case 
that the tenant was entitled to use the soil of the land for laying bricks 
so long as that did not involve a permanent injury or destruction of the 
land. This ruling is often relied upon to submit that the tenant could use the 
subsoil of the land or the land in any way so long as the act was not permanent- 
ly injurious or destructive to the land. It is often contended on behalf of the 
tenants that the tenant is bound to restore to the landlord the property in the 
original condition at the time of surrendering the possession and tHe tenancy, 
and that till then nothing prevented the tenant from making use of the land in 
the way in which he likes it, so long as the act was not permanently injurious 
to the property or was destructive of it. On the basis of this argument it is 
further contended that the tenant was very much entitled to make improve- 
ments in the land though they involved the removal of the sub-soil, sink- 
ing of large pits ete. I do not think that this argument is available 
to the tenants. The Transfer of Property Act came into force on July 1, 1882, 
and in a case decided by the Bombay High Court on August 1, 1882, under 
the law as it stood before the Transfer of Property Act came into force, it was 
held that though the leased property constituted a hill ‘‘with houses, buildings, 
offices, stablings, garden and wells, &e &c’’ it gave no right to remove the soil 
and the stones. In In re Purmanandas Jeewandas,’ at page 116 of the report 
Letham J. observed: 

‘*,.. That a lessee for years has not, in the absence of express words, power to remove and sell 
the soil, except in the case of mines, quarries or pits open when he came in is a commonplace of 
real property law.” 

In this case the lessee sought to assert the right to remove and sell the soil, 
stones of the hilly ground comprised in the lease, and Letham J. found it ob- 
vious that the soil could not be bodily removed without destroying the buildings 
and trees standing thereon or at least without considerable diminution of the 
market value of the land. In Chaladom Tholan v. Kakkath Kunhambu®, the 
facts were that the defendants were holding the suit land on an agricultural 
lease but they dug up a large quantity of shells (used for the manufacture of 
lime) and converted them to their own use. There was no custom proved that 
they were entitled to do so. It was held that in the absence of any such 
custom the defendants had no right to convert the shells, which they dug up, 
to their own use. The case appears to have been decided under the general 
principles of property law and no reference was made to the provisions of the 
Transfer of Property Act in arriving at this conclusion. The Transfer 
of Property Act enumerates the rights and liabilities of the lessor and 
the lessee in s. 108. None of the sub-clauses of that section allows the lessee, 
in the absence of contract or local usage to the contrary, to do the acts such as 
sinking of the well on the property leased; on the other hand, s. 108(0) binds 
the lessee to use the property and its products as a person of ordinary pru- 
dence would use them as his own; but the lessee shall not be entitled to use or 
permit the others to use the property for the purposes other than that for 
which it was leased, or fell or sell timber, pull down or damage buildings be- 
longing to the lessor, or work mines or quarries not open when the lease was 
granted, or commit any other act which is destructive or permanently injuri- 
ous thereto. The intention of the Legislature in restricting the activity of the 
tenant in this way is very obvious. Clearly, the intention is to prevent the 
lessee from doing such acts as sinking pits or making openings in the land 
so as to alter its nature permanently without the knowledge and the permission 
of the landlord. The decisions of the various High Courts have held so. To 


6 (1923) LL.R. 50 Cal. 694. 8 (1902) LL.R. 25 Mad. 669. 
7 (1882) 12 L.R. 7 Bom. 109. . 
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mention the more important out of them, in Kusum Kamini v. Jagdish 
Chandra,® it wag held that in view of s. 108(¢) of the Transfer of Property Act, 
the lessee, to whom the land was leased for the purpose of cultivation and 
settling of tenants thereon, had no right not only to dig or quarry stones but also 
to collect and sell the surface stones, unless permitted by the local custom. 
It was observed at page 17 of the report: 

“In my judgment having regard to the decisians of their Lordships of the Privy Council and 
the provisions of 8,108, T.P. Act, I am bound to hold that the lessee under a lease such as the one 
existing in this cass, has only a reasonable right of user in the soil and has no proprietory interest 
therein or in anything which forms part of the soil. These surface stones did, in my view, form 
part of the soil, and that being so, they could not be sold to third parties.” 

In Rajah Bejoy Singh v. Surendra’ it was held that the lessee was not en- 
titled to make pits in the land leased and remove soil for brick laying. Follow- 
ing this ruling the Patna High Court held in Purnendu Narayan v. Narendra 
Nath! that sub-soil rights in a tenure are assumed not to have been granted 
unless an express grant is made. It was observed that the tenant could, in 
such a case, use the soil for brick laying for his domestic use or agricultural 
purposes, but, unless he has acquired by grant or by adverse possession a right 
of ownership in the sub-soil, the digging of the earth for bricks to be taken 
away from the area and disposed of to strangers, is an appropriation of the 
corpus of the grant, which, in India, the tenure holder is not entitled to make. 
In this ruling it is pointed out that the decision of the Calcutta High Court in 
Barada Prasad v. Bhupendra Nath, referred to above, could not be said to be 
good law in the face of the Privy Council decision in Bejoy Singh’s case. 
Thus, it is clear that the rulings under the Transfer of Property Act as 
well as those under the general ‘law of the land as it prevailed irrespective 
of the Transfer of Property Act, are unanimous on the point that the tenant 
in a land has no right, except by custom or express contract, to deal with 
the corpus of the property demised to him. ‘When he cannot use even the 
surface stones for his own use as held in Kusum Kamani’s case, referred to 
above, it eannot be said that he would be entitled to sink well in the land su 
as to affect the corpus of the land. 


Section 117 of the Transfer of Property ‘Act lays down that the provisions 
of Chapter V of that Act would not apply to agricultural leases unless 
they are expressly made applicable. But now s. 3 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, makes those provisions applicable tó the 
agricultural leases to which the said Act applies, in so far as the provisions 
of Chapter V of the Transfer of Property Act are not inconsistent with the 
provisions of the Bombay Tenancy and Agricultural Lands Act. Therefore, 
it is necessary to see whether the provisions of the Bombay Tenancy and Agri- 
cultural Lands Act expressly give the tenant a right to sink wells or make pits 
or to make other improvements, which affect the corpus of property. Section 
42 of the Bombay Tenancy and Agricultural Lands Act expressly gives the 
tenant a right to erect a farm house on the land held by him as a tenant. But 
no such express declaration of the right is made so as to enable the tenant to 
sink wells in the land or to make pits in the land so as to affect the corpus of 
the property. The term “improvement”? is defined in s. 2(7) of the Act, and, 
as indicated above, the definition is very extensive so as to include the sinking 
‘of wells, making of drains, ete. Section 41(+) of the Bombay Tenancy and 
Agricultural Lands Act reads thus: 

“A tenant who has made an improvement on the land held by him shall, if his tenancy ia 
terminated under the provisions of this Act, be entitled to compensation for such improvement. 
For dotormining the amount of the compensation the tenant shall apply to the Mamlatder in the 
prescribed form,” 


9 [1941] A.LR. Pat, 13. 11 [1943] A.LR. Pat, 31. | 
10 [1928] A.L.R. P.C. 234. 
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The remaining portion of s, 41 lays down the mode of determination of com- 
pensation, and that is not relevant for our purpose. 

Now, commenting on the effect of this section read with s. 3 of the Bombay 
Tenancy and Agricultural Lands Act, Shri K. S. Gupte, the learned author 
of the commentary of the said Act, observed at page 53 of his commentary 
(1968, 8th edn.) as follows: 

..The tenant is entitled to compensation for improvement made on the land even without 
the permision of the landlord in case his tenancy is determined.” 
This observation does not mean that s. 41 of the Bombay Tenancy and Agri- 
cultural Lands Act. invests on a tenant a right to make improvements (i.e. acts 
covered by the definition of the term as it appears in s. 2(7) of the Act) whe- 
ther the lease authorises the tenant to make the improvements or not. The 
view taken by the learned commentator would not mean that even if there is 
express prohibition in the lease deed to make improvements, the tenant would 
be entitled to make those improvements and to claim compensation if the contin- 
gency of termination of his lease arises. Section 41 of Bombay Tenancy and 
Agricultural Lands-Act cannot be read so as to mean that the tenant is invest- 
ed with a right to make improvements in the land as contemplated by s. 2(7)- 
of the Act when he is otherwise not entitled to do that. In the first place, s. 41 
is intended not to determine the rights of the landlord and tenants during the 
subsistence of the lease. It comes into operation only after the lease is termi- 
nated under the provisions of the Act. It cannot, therefore, be said that this 
section could be interpreted so as to invest upon the tenant certain rights 
irrespective of the agreement ete. Secondly, though the phrase ‘‘notwithstand- 
ing anything contained in any law, usage or agreement or the decree or order 
of the court’’ and similar other phrases are lavishly and freely used in many 
other sections of the Act (e.g. ss. 9-B, 11, 14, 23 etc.) to override the provisions 
of the existing law, contracts and orders of the Court, no such clause is append- 
ed tos. 41. The result is, therefore, obviously, that the section cannot be said 
to ‘have the effect of overriding the general law of the land as discussed in the 
last preceding paragraphs, or of the local customs, contracts and orders of the 
Courts to the contrary. The cardinal principles of interpretation of statutes re- 
quire that the words used in a statute should be regarded in their grammatical 
sense and that the Courts should struggle against repugnancy and should 
construe the statute, as far as possible, in accordance with the terms of the 
ether statute, which, it does not expressly modify or repeal. (Khan Gul v. 
Lakha Sing). In Abdur Rahim v. Abu Md. Barkot AU, it is observed: 

“Tt is a sound rule of interpretation to take the words of a statute as they stand and. to 
interpret them ordinarily without any reference to the previous state of the law on the subject 
or the English Law upon which it may be founded; but when it is contended that the Legislature 
intended by any particular amendment to make substantial changes ‘In the pre-existing law, it 
is impossible to arrive at a conclusion without considering what the law was previously to the 
particular enactment and to see whether the words used in the statute can be takón to effect 
the change that is suggested as intendi 

The statutes encroaching upon ‘the private rights of the citizens must be 
construed strictly so as to save those rights as far as possible. No legislative 
enactment should be so construed as to take away the common law rights of 
private persons, and the intention of the Legislature to do so must be expressly 
stated or necessarily implied. (Suratee Bazaar Co. v. Rangoon Municipality. 1+) 
In view of all of these principles of interpretation of the statutes it. cau- 
not be said, when no section in the Bombay Tenaney and Agricultural 
Lands Act invests the tenant with right to make improvements such ‘as 
sinking of wells and making pits so as to affect the corpus of the property, 
that such a right should be presumed to exist by virtue of s. 41, which 
provides only for enabling the tenant to claim compensation for the im- 
provements’ made by him, on termination of the lease under the provisions 


12 [1928] A.L.R. Lah. 609. 14 [1028] A.LR. Ran. 87, at p. 94; 
13 [1928] ALR. P.C. 10, at p. 18. 
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of the said Act. The section can be reasonably and more appropriately inter- 
preted so as to mean that where the tenant is entitled to make all or any of 
the improvements as defined in s. 2(7) of the Bombay Agricultural Lands Act 
by virtue of contract, local usage, or order or decree of the Court, he would be 
entitled to claim the compensation for those improvements made by him, irres- 
pective of the terms and conditions in respect of the compensation in the said 
contract, order, decree, etc., when his tenancy is terminated under the provi- 
sions of the Bombay Tenancy and Agricultural Lands Act. When the statute 
in question has scrupulously enumerated and created several rights in favour 
of the tenants, and, when it overcautiously incorporated in the statute s. 30 
to protect other rights of the tenants, it cannot be said that it was only an error 
or unintended omission in not declaring that the tenant was entitled to make 
in the land improvements as contemplated by s. 2(7) of the Act ‘‘notwithstand- 
ing any contract, local usage, custom, law or order and decree of the Court’’. 
Section 41 does not, by necessary implication, operate to annul the common 
law rights of the landlords to the corpus of the property as indicated in the 
last preceding paragraphs, where the tenancy continues after the tillers’ day. 
Therefore, the conclusion would be that in the absence of contract, local 
usage or rights validly created, the tenant is not entitled to make, without the 
permission of the landlord, improvements, such as sinking of wells, water courses, 
drainages etc. so as to affect or change the condition of the corpus of the land. 
Much less could he do such acts as would cause damage to the corpus of the 
land. To construe the provisions of s. 41 of the Bombay Tenancy and Agri- 
cultural Lands Act so as to entitle the tenant to make the improvements with- 
out the permission of the landlord and to claim compensation for the same on 
the termination of the tenancy under the Act, would cause a great hardship 
to the landlords, because, the tenant may do things which are beyond the means 
of the landlord and then oblige him to pay for that when the occasion arises. 
It cannot be said that the Legislature intended that the landlords should be put 
to this hardship. 


| NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 29] 

Constitution of India, Arts. 30(1), 26(a),14, 19{1)(c) æ (f)—Whether under ari. 30(1) minority 
has right to administer educational institution which is not established by it— Whether discrimi- 
nation within art. 14 where provisions in statute creating one university different from those in 
statute creating another universtiy. 

Under art. 80(1) of the Constitution of India the minority will have the right to edminis- 
ter educational institutions of their choice provided they have established them, but not other- 
wise. The article cannot be read to mean that even if the educational institution has been 
established by somebody else, any religious minority would have right to administer it be- 
cause, for some reason or other, it might have been administering it before the Constitution 
came into force. The words “establish and administer” in the article must be read conjuncti- 
vely and so read it gives the right to the minority to administer an educational institution provi- 
ded it has been established by it. 

A religious minority has the right to establish a university under art. 80(7) of the Consti- 
tution. 

For the purpose of art. 30(I) of the Constitution the word “establish” means “to bring 
into existence.” and so the right given by art. 30(7) to the minority is to bring into existence 
an educational institution, and if they do so, to administer it. 

The words “establish and maintain” in art. 26(a) of the Constitution must be read conjuncti- 
vely and it is only institutions which a religious denomination establishes which it can claim 
to maintain. The right to maintain institutions for religious and charitable purposes would 
include the right to adminster them. The right under art. 26(a) will only arise where the insti- 
tution is established by a religious denomination and it is in that event only that it can claim 
to maintain it. 
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The mere fact that certain provisions in a statute creating one university are different 
from provisions in another statute creating another university cannot mean that there is dis- 
crimination, Article 14 of the Constitution does not require that the provisions in every Uni- 
versity Act must always be the same. Each University has problems of its own and it is 
for the Legislature to decide what kind of constitution should be conferred on a particular uni- 
versity established by it. Each university must be taken to be a class by itself and the Legis- 
lature has a right to make such provision for its constitution as it thinks fit subject always to 
the provisions of the Constitution. Therefore, simply because there is no elective element 
in one university while there is such element in another university it cannot be said that there 
is discrimination. 

Article 19(1)(c) of the Constitution does not give any right to any citizen to manage any 
particular educational institution. It only gives the right to a citizen to form associations 
or unions, Article 10(2)(f) does not give right to any citizen to hold property vested in a corpo- 
rate body like the university. All that it provides is that all citizens have the right to acquire, 
hold and dispose of property of their own. 


(S. Azees Basha v. The Union of India. Writ Petitions Nos. 84, 174, 188, 241 
and 242 of 1966, decided on October 20, 1967). 


[NOTE 30] 

Indian Contract Act (IX of 1872), Secs. 56, 32—Impossibility of ‘performance of contract 
when arises—Doctrine of frustration. 

As envisaged by s. 56 of the Indian Contract Act, 1872, impossibility of performance would 
be inferred by the Courts from the nature of the contract and the surrounding circumstances 
in which it was made that the parties must have made their bargain upon the basis that a par- 
ticular thing or state of things would continue to exist and because of the altered circumstances 
the bargain should no longer be held binding. The Courts would also infer that the foundation 
of the contract had disappeared either by the destruction of the subject-matter or by reason 
of such long interruption or delay that the performance would really in effect be that of a diff- 
erent contract for which the parties had not agreed. Impossibility of performance may also 
arise where without any default of either party the contractual obligation had become incapable 
of being performed because the circumstances in which performance was called for was radi- 
cally different from that undertaken by the contract. 

Since under the Contract Act a promise may be express or implied, in cases where the 
Court gathers as a matter of construction that the contract itself contains impliedly or expre- 
ssly a term according to which it would stand discharged on the happening of certain circumst- 
ances the dissolution of the contract would take place under the terms of the contract itself 
and such cases would be outside the purview of s. 56. Although in English law such cases would 
be treated as cases of frustration, in India they would be dealt with under a. 32. In a majority 
of cases, however, the doctrine of frustration is applied not on the ground that the parties 
themselves agreed to an implied term which operated to release them from performance of the 
contract. The Court can grant relief on the ground of subsequent impossibility when it finds 
that the whcle purpose or the basis of the contract was frustrated by the intrusion or occurrence 
of an unexpected event or change of circumstances which was not contemplated by the parties 
at the date of the contract. There would in such case be no question of finding out an implied 
term agreed to by the parties embodying a provision for discharge because the parties did not 
think about the matter at all nor could possibly have any intention regarding it. When such 
an event or change of circumstances which is so fundamental as to be regarded by law as strik- 
ing at the root of the contract as a whole occurs it is the Court which can pronounce the contract 
to be frustrated and at an end. This is really a positive rule enacted in s. 56 which governs 
such situations. 

A contract is not frustrated merely because the circumstances in which it was made are 
altered. The Courts have no general power to absolve a party from performance of his part 
of the contract merely because its performance has become onerous on account of an unforeseen 
turn of events. 

In cases of frustration it is the performance of the contract which comes to an end but 
the contract would still be in existence for purposes such as the resolution of disputes arising 
under or in connection with it. The question as to whether the contract became impossible 
of performance and was discharged under the doctrine of frustration would stil! have to be decided 
under the arbitration clause which operates in respect of such purposes. 
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(The Naihati Jute Mills Company Lid. v. Khyaliram Jagannath. Civil Appeal 
No, 44 of 1965, from Calcutta, decided on October 19, 1967.) 


[NOTE 31] 


Contract—Parties in pari delicto—When party to illegal contract will be relieved af consequences 
of such contract. 

The principle that the Courts will refuse to enforce an illegal agreement at the instance 
of a person who i himself a party to an illegality or fraud is .expressed in the maxim in pari 
delicto potio rest conditio defendentis. But there are exceptional casts in which a man will be 
relieved of the consequences of an illegal contract into which he has entered-—cases to which 
the maxim does not apply. They fall into three classes: (a) Where the illegal purpose has 
not yet been substantially carried into effect before it is sought to recover money paid or goods 
delivered in furtherance of it; (b) Where the plaintiff is notin pari delicto with the defendant; 
(c) Where the plaintiff does not have to rely on the illegality to make out his claim. 

Where the parties are not in pair delicto, the less guilty party may be able to recover money 
paid, or preperty transferred, under the contract. This possibility may arise in three situa- 
tions. First, the contract may be of a kind made illegal by statute in the interest of a parti- 
cular class of persons of whom the plaintiffis one. Secondly, the plaintiff must have been induced 
to enter into the contract by fraud or strong pressure and thirdly, that a person who is under 
a fiduciary duty to the plaintiff will not be allowed to retain property, or to refuse to account 
for moneys received, on the ground that the property or the moneys have come into his hands 
as the proceeds of an illegal transaction. 


(Sita Ram v. Radha Bai. Civil Appeal No. 961 of 1964, from Allahabad, 
decided on October 16, 1967). 


[NOTE 32] 


Criminal Law Amendment Act (XLVI of 1952), Sec. 8(2)—Criminal Procedure Code (Act 
F of 1898), Secs. 337, 338, 339, 339A, 540—Power conferred on Special Judge to tender 
pardon under s. 8(2), whether can be exercised without being moved by prosecution—-Power how to 
be exercised—-Practice—Whether Magistrates and Judges should tender pardon suo motu. 

Section 8(2) of the Criminal Law Amendment Act, 1952, is enabling and its terms are wide 
enough to enable the Special Judge to tender a pardon to any person who is supposed to have 
been directly or indirectly concerned in, or privy to, an offence, This must necessarily include 
a person arraigned before him. But it may be possible to tender pardon to a person not so 
arraigned. The power so conferred can also be exercised at any time after the case is received 
fer trial and before its conclusion. There is nothing in the section to show that the Special 
Judge must be moved by the prosecution. He may consider an offer made by an accused that 
he should be tendered pardon and made an approver and examined as a prosecution witness. 

Before the Special Judge acts to tender pardon he must knew the nature of the evidence 
the person seeking conditional pardon is likely to give, the nature of his complicity and the 
degree of his culpability in relation to the offence and in relation to the co-accused. ` 

Without recourse to s. 8(2) of the Act an accused person cannot be examined as a witness 
in the same case against another accused. To determine whether the accused’s testimony as 
an approver is likely to advance the interest of justice, the Special Judge must have material 
before him to show what the nature of that testimony will be. Ordinarily it is for the prose- 
cution to ask that a particular accused, out of several, may be tendered pardon. But even 
where the accused directly applies to the Special Judge he must first refer the request to the 
prosecuting agency. It is not for the Special Judge to enter the ring as a veritable director 
of prosecution. The power which the Special Judge exercises is not on his own behalf but on 
behalf of the prosecuting agency, and must, therefore, be exercised only when the prosecu- * 
tion joins in the request. The State may not desire that any accused be tendered pardon be- 
cause it does not need approver’s testimony. It may also not like the tender of pardon to the 
particular accused because he may be the brain behind the crime or the worst offender. The 
proper course for the Special Judge is to ask for a statement from the prosecution on the request 
of the prisoner. If the prosecution thinks that the tender of pardon will be in the interests 
of a successful prosecution of the other offenders whose conviction is not easy without the app- 
rover’s testimony, it will indubitably agree to the tendering of pardon. The Special Judge 
(or the Magistrate) must not take on himself the task of determining the propriety of tendering 
pardon in the circumstances of the case. 
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The practice of tendering pardon suo motu at the request of the accused must be avoided 
by Magistrates and Judges. 

(Lt. Commander Pascal Fernandes v. The State of Maharashtra. Criminal 
Appeal No. 148 of 1967, from Bombay, decided on September 28, 1967). 


. [NOTE 33] 

Industrial Disputes Act (XIV of 1947), Secs. 2(j), 2(k), 2(g), 2(8}— What is an ‘industry’ 
under Act. 

For the purposes of s. 2(j) of the Industrial Disputes Act, 1947, what must be established 
is the existence of an industry viewed from the angie of what the employer is doing and if the 
definition from the angle of the employer’s occupation is satisfied , all who render service and 
fall within the definition of workman come within the fold of industry irrespective of what they 
do. What matters is not the nexus between the employec and the product of the employer's offorts 
but the nature of the employer’s occupation. If his work cannct be described as an industry 
his workmen are not industrial workmen and the disputes arising between them are not indu- 
strial disputes. The cardinal test is thus to find out whether there is an industry according 
to the denotation of the word in the first part. The second part will then show what will be 
included from the angle of employees. 

Every human activity in which enters the relationship of employers and cmployces, is 
not necessarily creative of an industry. Personal services rendered by domestic and other ecr- 
vants, administrative services of public officials, service in aid of occupations of profesional 
men, such as doctors and lawyers, ctc., employment of teachers and so on may rcsult jn relation- 
ships in which there are employers on the one side and employees on the other but they must be 
excluded because they do not come within the denotation of the term ‘industry’. Primarily 
therefore, industrial disputes occur when the operation undertaken rests upon cooperation between 
employers and employees with a view to production and distribution of material goods, in other 
words, wealth, but they may arise also in cases where the cooperation is to produce material 
services. The normal cases are those in which the production or distribution is of material goods 
or wealth and they will fall within the expressions trade, business and manufacture. The 
word ‘trade’ in the context means (a) exchange of goods for goodsor goods for money; (b) any 
business carried on with a view to profit, whether manual,or mercantile, as distinguished from 
the liberal arts of learned professions and from agriculture : (Halsbury’s Laws of England, 3rd 
ed. Vol. 88, p. 8) and business means an enterprise which is an occupation as disLinguished 
from pleasure. Manufacture is a kind of productive industry in which the making of articles 
or material (often on 2 large scale) is by physical labour or mechanical power. Calling denotes 
the following of a profession or trade. These words have a clear signification and are intended 
to lay down definite tests. Therefore the principal question (and the only legitimate method) 
is to see where under the several categories mentioned, a particular venture can be brought. 

Before the work engaged in can be described as an industry, it must bear the definite 
character of ‘trade’ or ‘business’ or ‘manufacture’ or ‘calling’ or must be capable of being des- 
cribed as an undertaking resulting in material goods or material services. Now in the appli- 
cation of the Act, the undertaking may be an enterprise of a private individual or individuals. 
On the other hand, it may not. It is not necessary that the employer must always be a private 
individual who carries on the operation with his own capital and with a view to his own profit. 
The Act in terms contemplates cases of industrial disputes where the Government or a local 
authority or a public utility service may be the employer. But Govcrnment cannot be regarded 
as an employer within the Act if the operations are governmental or administrative in 
character. The’ local authorities also cannot be regarded as industry unless they produce 
material goods or render material services and do not share by delegation in Governmental 
functions or functions incidenta] thereto. There is no essential difference between educational 
institutions run by municipalities and those run by universities. And yet a distinction is 
sought to be made on the dichotomy of regal and municipal functions. Therefore, the word 
‘undertaking’ must be defined as ‘any business or any work or project which one engages in or 
attempts as an enterprise analogous to business or trade”. This is the test laid down in D. N. 
Banerjee v. P. R. Mukherjee! and followed in the Baroda Borough Municipality v. Worl:smen*. Its 
extension in Corporation of City of Nagpur v. Its Employees? was unfortunate and contradicted 
the earlier cases. 


1 [1953] S.C.R. 302. 3 [1960] 2 S.C.R. 942. 
2 [1937] 1 L.L.J. 8. 
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Where the activity is to be considered as an industry, it must not be casual but must be 
distinctly systematic, The work for which labour of workmen is required, must be productive 
and the workmen must be following an employment, calling or industrial avocation. The 
salient fact in this context is that the workmen are not their own masters but render service 
at the behest of masters, This follows from the second part of the definition of industry. Then 
again when private individuals are the employers, the industry is run with capital and with a 
view to profits. These two circumstances may not exist when Government or a loca] authority 
enter upon business, trade, manufacture or an undertaking analogous to trade. 

The labour force includes not only manual or technieal workmen but also those whose 
services are necessary or ccnsidered ancillary to the productive labour of others but does not 
include any one who, in an industrial sense, will be regarded, by reason of his employment or 
duties, as ranged on the side cf the employers, Such are persons working in a managerial 
capacity or highly paid supervisors. 

The words in s. 2(k) of the Act are ‘industrial dispute’ and not ‘trade dispute’. Trade is 
only one aspect of industrial activity; business and manufacture are two cthers. The word 
also is not industry in the abstract which means diligence or assiduity in any task or effort but 
a branch of productive labour. This requires cooperation in some form between employers 
and workmen and the result is directly the product of this association but not necessarily com- 
mercial. The expressions ‘terms of employment’ and ‘conditions of labour’ indicate the kind of 
conflict between those engaged in industry on opposite but co-operating sides. These words 
take in dispute as to the share in which the receipts in a commercial venture shall be divided, 
and generally cover hours of work and rest, recognition of representative bodies of workmen, 
payment for piece work, wages—ordinary and overtime, benefits, holidays, etc. The definition 
takes in disputes between employees and employees such as demarcation disputes and disputes 
between employers and employers such as wage warfare in an area where Jabour is scarce and 
disputes of a like character. The whole paraphernalia of settlement, conciliation, arbitration 
(voluntary as well as compulsory) agreements, awards, etc. shows that human labour has value 
beyond what the wages represent and therefore is entitled to corresponding rights in an industry 
and employers must give them theirdue. Industry is the nexus between employers and employees 
and it is this nexus which brings two distinct bodies together to produce a result. The test 
adopted in one cage that the workmen must not share in the product of their labours cannot 
be regarded as universal. There may be occasions when the workmen may receive a share of 
the produce either as part of their wages or as bonus cr as a benefit. 


(The Secretary, Madras Gymkhana Club Employees’ Union v. The Management 
of the Gymkhana Club. Civil Appeal No. 572 of 1966, decided on October 8, 1967). 


[NOTE 34] 
Land Acquisition Act (I of 1894), Sec. 6—Whether declaration under 3. 6 must ex facie show 
satisfaction of Government. 
It is not necessary that satisfaction of the Government must ex facie appear in the decla- 
ration made under s. 6 of the Land Acquisition Act, 1894. 
Ezra v. The Secretary of State‘, approved. 


(Rai Bahadur Ganga Bishnu Swaika v. Calcutta |Pinjarapole Society. Civil 
Appeal No. 186 of 1965, from Calcutta, decided on Octoker 80, 1967). 


[NOTE 35] 


Motor Transport Workers Act (XXVIII of 1961), Sec. 2(h) æ (1}—Whether persons hiring 
vehicle for own operation and paying fiaed hire per mile, motor transport workers within Act. 

The word ‘‘emp'oyed” in the definiticn of motor transport workers in s. 2(h) of the Motor 
Transport Workers Act, 1961,is not used in the sense of using the services of a person but rather 
in the sense of keeping a person in one’s service The definition is made wide to take in all persons 
working in a professionel capacity in an undertaking for running its affairs in any capacity and 
not only persons employed cn wages. The word “wages” has the meaning given to the word 
in the Payment of Wages Act, 1936, and takes in all psid employees and also persons who are 
employed in a professional capacity although not in reseipt of wages. Persons who are inde- 
pendent and hire a vehicle for their own operation paying a fixed hire per mile from their 
earnings cannot be said to be persons employed in the Motor Transport Undertaking in the 
sense of persons kept in service. 


4 (1902) LL.R. 80 Cal. 36. 
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A person must be consideréd free to so arrange his business that he avoids a regulatory law 
and its penal consequences which he has, without the arrangement, no proper means of obeying. 
This, of course, he can do only co leng as he does not break that or any other law. 

(Ghatge & Patil Concerns’ Employees’ Union v. Ghatge & Patil (Transport) 
Private Lid. Civil Appeal No. 487 of 1966, decided on August 22, 1967). 
(NOTE 36] 

Precedent—Binding authority of. 

A decision is only an authority for what it actually decides. What is of the essence in a 
decision is its ratio and not every observation found therein nor what logically follows from the 
various observations made in it. It is not a profitable task to extract a sentence here and there 
from a judgment and to build upon it. 


(The State of Orissa v. Sudhansu Sekhar Misra. Civil Appeal Nos. 625 to 
680 of 1967, rrom Orissa, decided on November 7, 1967). 


BOOKS AND PERIODICALS. 


Practice and Procedure of Parliament. By M. N. Kavu, M.P. and S. L. 
SHAKDHER. Denn 6: Metropolitan Book Co., Private Ltd., 1 Netaji Subhash 
Marg. Royal octavo. Pages 1009. Price Rs. 55. 


Tuts is a timely publication, With the recent emergence of a strong oppo- 
sition in the Indian Parliament after nearly two decades of one party rule in 
the country, the practice and procedure of Parliament have assumed great 
importance. The almost daily clash we are witnessing at present between the 
opposing parties when Parliament is in session has been fruitful not only in 
testing the parliamentary practice hitherto followed but has given rise to new 
precedents, With the publication of this authoritative book the legislators will 
be able to know the procedure in Parliament as it has developed during the 
last twenty years and it is to be hoped that in future the flourishing of May’s 
treatise on English parliamentary practice by members will, to a certain extent, 
be minimised. The authors who for a number of years were associated in a 
secretarial capacity with the Lok Sabha have described the procedure and 
conduct of business in Lok Sabha as laid down in the Constitution of 
India, Rules of Procedure and Conduct of business in Lok Sabha, Directions 
of the Speaker, Rulings from the Chair, Conventions and long-standing prac- 
tices. The subject is considered under different headings such as Powers, 
Privileges and Immunities of Houses, their Committees and Members, Conduct 
of Members and Calling attention to matters of urgent public importance. The 
source of each practice and procedure is given in the footnotes which are a 
veritable mine of information not easily available elsewhere. The authors have 
spared no pains to make the book as exhaustive as possible and their thorough- 
ness can be gauged from the fact that in their endeavour to note down every 
significant parliamentary procedure they have scrutinized the voluminous re- 
cords and files of the Central Assembly from the year 1921. Each rule of 
practice and procedure is considered against its historical background and the 
authors’ detailed study of parliamentary procedure in Western countries has 
enabled them to adopt a comparative approach which has made it easy for the 
reader to grasp the full implication of each rule. This book will undoubtedly 
take its place as a standard exposition of parliamentary procedure in India 
and will be indispensable to legislators as a reliable guide through its mazes 
and complexities. 


A Treatise on the Law of Bails. By R. K. Soonavana, B.A. (HOons.), LL.B. 
BoxBAY 2: N. M. Tripathi Private Ltd., Princess Street. Royal octavo. Pages 
898. Price Rs. 45. 
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Tus important aspect of adjectival criminal law which is mainly to be 
found in certain provisions of the Criminal Procedure Code, 1898, also finds 
place in other statutes. The author of this comprehensive treatise has to be 
commended on his zeal and industry in collating the entire law on the subject 
within the covers of a single handy and well got up volume. The author’s 
approach is not merely expository but he has critically examined decisions 
which have expressed conflicting opinions on some important branches of the 
law of bails. The opening chapters deal with the subject in its historical 
setting with a brief survey of its principles as embodied in the Criminal Pro- 
cedure Code The chapters which follow discuss such important topics as prin- 
ciples governing grant of bail, anticipatory bail, bail from persons other than 
aceused and bail under other enactments. To make the book self-sufficient 
allied topics such as bonds and their forfeiture, release on probation of good 
condurt, remedies other than bail, writs of habeas corpus ete. receive separate 
and extended treatment. The appendices contain material which will prove 
useful to the busy practitioner, namely, a chart of leading eases in which bail 
was granted or refused and model forms of applications for bails to be present- 
ed to different Courts. The case law is brought down to the end of October 
1967 with the help of an Addenda and an appendix. Apart from its exhaus- 
tiveness the author’s exposition is lucid and the overlapping in parts of the 
commentary serves to emphasise the principles involved. Al that one requires 
on the law of bails is to be found here and the book will be indispensable to 
lawyers and to all those who have to administer the law on the subject. 


Employees’ Misconduct. By ALFRED Avins, Professor of Law, Memphis State 
University. ALLAHABAD: Law Book Co., Sardar Patel Marg. Royal Octavo. 
Pages 731. Price Rs. 35. 


Tus book is the outeome of a thesis submitted to the Faculty of Law of 
the University of Cambridge for the degree of Doctor of Philosophy which was 
awarded to the author in 1965. It casts its net wide for as its sub-title states 
it covers the subject of employee’s misconduct as cause for discipline and dis- 
missal in India and the Commonwealth. In the words of its author the pur- 
pose of his thesis ‘tis to demonstrate that there are not only great many 
fixed rules as to what constitutes misconduct, but also that these rules can be 
classified in an orderly and logical fashion’’ and further that ‘‘the principles 
of employees’ discipline have a universality which transcends the several civil 
and common law systems in the ‘Commonwealth.’* With commendable 
thoroughness the author has referred to some five thousand decisions of the law 
Courts throughout the Commonwealth countries, India’s share in these alone 
coming to a little over half this number. The whole subject is considered 
under four principal heads, namely, breach of duty, breach of discipline, moral 
delinquency and disabling or disgraceful conduct. Each of these heads are 
again split up into sub-heads and these in turn deal with various subsidiary 
topics. This method of classification not only presents the whole subject in a 
logical sequence but helps the reader in pin-pointing the required topic. This 
is a well thought out dissertation on the law of industrial discipline. The 
author has critically examined the decisions of the various Courts and has 
clearly stated his views whenever these happened to be at variance with some 
of these. Though of necessity the case law could not be brought up to date 
the publishers have to be commended for making this thesis available to 
Indian readers who are interested in industrial law in general 


Law of Negligence. By B. D. MIRCHANDANI. ALLAHABAD 1; Bharat Law House. 
Roval octavo. Pages 768. Price Rs. 36. 
Tne author of this book has attempted to cover the entire law on the subject 
of negligence giving rise to civil and criminal liability. Taking his cue from 
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the fact that one’s liability for negligence in relation to another person is 
dependent on breach of a duty owed to such person, the author has -considered 
the topie by discussing various relationships wherein a duty to take care is cast 
upon a party. Indian and English decisions are heavily drawn upon with 
extensive extracts from judgments which have unduly increased the bulk of 
the béok. In this bewildering mass of quotations one has to tread warily to 
arrive at the correct state of law on a particular -point and the author has not 
made the task any easier by his own contribution to the subject under discus- 
sión. ` What has one to make of a sentence like the following: ‘‘The law [of 
negligence], as it has been, and as far as it can be traced through medieval 
ages and set down by Hindu sages, the canonist to the Roman lawyers, Greek 
philosophers of great eminence such as Stoic and Aristotle, have set down the 
standards of prudence and in modern times, we have not deviated much from 
such standards.’’ A little more attention could have been given to the nomen- 
-elature of cases cited in the text. The Wagon Mound case is referred to as 
Overseas Tankship (U.K.) Ltd. v. Motor Dock and Engineering Co. Lid. and 
In re. Polemis is cited as Re Polamis and Furnact Withy & Co. Lid. Mr. Jus-- 
-tice P. K. Tare of the Madhya Pradesh High Court in his Foreword has com- 
‘mended the book as an example of deep study and hard labour! 


The law relating to the Administration of Evacuee Property Act, 1950. By 
Presa Nara CHADHA, B.A., LL.B. 2nd edition by Dina Naru NigHawan, 
B.A., LL.B. DELHI-6 : Federal Law Depot, Kashmere Gate. Royal octavo. Pages 
256. Price Rs. 18. 


Srncr the, partition of the country into the Dominions of India and Pakistan 
in 1947, a number of Ordinances and Acts were passed which culminated in 
the eriactment of the present Act which came into force in April 1950. Though 
over two decades have passed the process of administration of evacuee proper- 
ties is still going on and the Courts are called upon to interpret the various 
provisions of the Act. This book incorporates amendments made to the Act 
upto January 5, 1960 and refersto case law reported till last year. The Ad- 
ministration of Evacuee (Central) Rules, 1950, with relevant explanatory notes 
are given at the end of the book. The commentary is clear and to the point 
and will come in handy to all those who have to deal with the Act in their respec- 
tive capacities either as lawyers or administrators. 


The Electricity (Supply) Act, 1948. By Brispans KISHORE, B.A. (s0ns.), 
LL.B., Advocate. Detat-6: Federal Law Depot, Kashmere Gate, Royal octavo. 
Pages 143. Price 16. 


Indian Electricity Rules, 1956. By S. L. BAHL, M.A., LL.B. Third edition by 
BRIJBANS KISHORE, Advocate. DELHT-6: Federal Law Depot, Kashmere Gate. 
‘Royal octavo. Pages 138. Price Rs. 16. 


Bors these workmanlike publications have been brought up to date by the 
incorporation of recent amendments made to the Act (in 1966) and the Rules 
“Gn 1965 & 1966). The case law is brought down to the end of 1966. The 
‘comments are concise but adequate. These slim books will be useful to: those 
i have to deal with and are affected by the statutory provisions contained 
therein. 


Journal of the International Commission of Jurists. Vol. VIII, No. 2, Decem- 
ber 1967.. Edited by Sean MacBripn. GENEVA (Switzerland) : The Inter- 
national Commission of Jurists, 2 Quai Du Cheval-Blane. Pages 148. Price 
` £ 0.10.9: $1.50. 


Tus special ‘issue of the journal marks the twentieth anniversary of the 
adoption of the Universal Declaration of Human Rights and contains-stwdies 
written by eminent specialists from different regions of the world dealing with 
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various aspects of the Universal Declaration of Human Rights. Of immediate 
interest may be mentioned a note by Lord Shawcross, Q.C., on ‘‘A free Press”. 
The usual feature, ‘‘Digest of Judicial Decisions on, aspects of the Rule of 
Law’’, ably edited by Mr. Lucian G. Weeramantry of the Ceylon Bar contains 
an interesting note on a case before the District Court of Tokyo wherein the 
plaintiff, a well-known public figure, had alleged that the defendant’s novel 
had violated his right to privacy as the book contained descriptions of private 
disputes and bedroom incidents which could be understood to relate to him 
and his wife The Supreme Court of India is represented inter alia by the 
decision in Golak Nath’s case and what has come to be known as the ‘‘Passport 


Case’’ . 


Review of Contemporary Law. No. 1/1967. Edited by Pierre Cor. BRUSSELES 

19 (Belgium) : 49 Avenue Jupiter. Pages 142 Price $ 2.00. 

“THe ‘right to privacy’ is an element in the transformation of private law 
when it comes into contact with public law: it has been built up to counteract 
the invasion of the press, the radio, television, photography, the cinema. The 
right to privacy is a reaction against the alleged rights of the public to know 
everything about everyone; it is the result of a ‘mass media’ civilization.”’ 
Thus writes professor Gerard Lyon-Caen of the Paris Law Faculty in an arti- 
ele on the Right to Privacy, wherein he considers the conflict between the jour- 
nalist’s duty of informing the public by a text or a. pictorial representation, 
and the right to secrecy. The article retails a number of interesting cases in- 
eluding the case concerning an episode of the private life of a French woman 
barrister which centered round a film that retold the true story. 


The Law Review. Vol. XIX, No. 1. Edited by Paras Drwan. CHANDIGAREH-14: 
“The Law Review” Office, Department of Laws, Punjab University, Sector 
14. Pages 377. Price one rupee. 


Tuis half yearly law journal continues to give varied and substantial fare 
to its readers. Mr. Justice Tek Chand in his interesting series ‘‘Infamous 
Judges’’ gives a brief account of, what he terms, ‘‘the saddistic perversions’’ of 
George Jeffreys, the 17th century Lord Chancellor of England. Among other 
articles may be mentioned B. S. Sinha’s ‘‘The Hindu Marriage Act 1965: An 
experiment in Social legislation’? and Sukhadev Singh’s ‘‘India’s role in the 
United Nations”. This laudable venture is worth emulating by department 
of laws of other Indian Universities. r 


Accidents Claims Journal, 1967. Edited by Nırya Nanp DHawan, Advocate. 
DeEeLNI-7: 12 Malka Ganj. Pages 426. Price Rs. 20. - 


Tms monthly Journal which was started in 1966 now enters its third year 
of publication and the present volume which has a pleasing format contains 
Indian and foreign cases reported in the year 1967. Apart from decisions 
relating to claims arising out of accidents, the journal deals with arbitration 
cases arising out of insurance, cases of negligence and compensation and cri- 
minal trials arising out of accidents. This well edited journal will go a long 
way to meet the needs of those who have to deal with this branch of the law. 


Law Diary, 1968. Poona 2: Law Book House, 543/2 Sadashiv Peth, Laxmi 
Road. Demi 12 mo. Pages 384. aap ae 
` Tus well got up diary which gives one page to a day contains useful infor- 
mation which will come in handy to the lawyer for ready reference, namely, 
fees for registration of documents, Court-fees under different statutes, Court- 
fees under Gujarat and Maharashtra Court-fees Act, 1959 and stamp duty on 
instruments. : 
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GLEANINGS. 


APPROACHES TO PRECEDENT 


Tue decision of the Law Lords that they have indeed the power on suitable 
oceasions to cut the Gordian knot of authority may well have come just in time 
to save English law from being strangled by precedent. There is an interesting 
difference between the English and the Scottish approach to case law. The 
typical English counsel rakes together every decision and dictum he can find 
which has any bearing, however remote, on the point at issue, and throws the 
lot into a sort of witch’s cauldron to produce whatever brew it is he wants the 
court to swallow. The typical Scots counsel relies primarily on principle, sub- 
mits a string of propositions and cites a few well-chosen authorities in support 
of each. In short (to change the metaphor) the English treat cases and dicta 
as if they were the very stuff of the road surface which the courts must tread; 
everything must be fitted in like a mosaic. For the Scots, authorities are 
rather the signposts along the path of principle, and that makes for far greater 
flexibility. The Americans, with their impenetrable thickets of decided cases 
sprouting in every State of the Union, seem to share the English attitude. 
Heaven help us all if ever a computer system drags into every argument dozens 
of obscure decisions which may be latent in our own reports, or unearthed in 
ee of America or the Australian Bush, to confuse the issues yet 

urther. 


Already a century ago the accumulation of reports was causing anxiety among 
the judicious. Lord Chief Justice Campbell said that ‘from the portentous 
multiplicity of law reports there seems almost a certainty of all the judgments 
of every judge, however eminent, being smothered. The whole world is now 
insufficient to contain all the law reports which are published. I remember 
the time when one good-sized bookcase would hold all the books worth consult- 
ing from the Year Books to the last number of the Term Reports. What is 
the remedy? Perhaps a decennial auto da fé’. Now, if the House of Lords 
does not apply the torch, at least it can do a little pruning. Or it may go 
to work in the manner of Mr. Justice Carr in the United States, deciding 
Watkins v. Crouch 5 Leigh 530: ‘It will be observed that I have cited no cases 
in support of this opinion; not that I have not read and considered and puzzled 
myself with the multitude that were commented on in argument; but finding 
them, like Swiss troops, fighting on both sides, I have laid them aside and gone 
upon what seems to be the true spirit of law’.—S.J. (Richard Roe). 


MITIGATION OF DAMAGES FOR LIBEL 


Boston v. W. C: Bagshaw & Sons [1966] 2 All E.R. 906 has been followed 
by a legally important decision on evidence in mitigation of damages for libel. 
Previous criminal convietions of the plaintiff are, so the Court of Appeal 
decided on June 20, in Goody v. Odhams Press Lid., admissible in mitigation 
of damages, for they can be cogent evidence of his general bad reputation., There 
are two conditions for their admissibility. First, the conviction must lic 
within a relevant sector of the plaintiff’s life—e.g., if the alleged libel is by 
accusing him of robbery, a previous conviction must be of a like crime, such 
as theft, loitering with intent to steal or unlawful possession of firearms. 
Secondly, such a conviction must be sufficiently recent to affect the plaintiff’s 
reputation at the time of the alleged libel. This decision lays down what looks 
very like a qualification on the decision of the House of Lords in Plato Films, 
Lid. v. Speidel [1961] 1 All E.R. 876, which decided that specific instances of 
misconduct tending to show what character the plaintiff ought to have in public 
estimation were not admissible in evidence. It is in the italicised words that 
the distinction lies. Conviction of a criminal offence takes place in public, it 
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becomes widely known and is itself evidence of actual bad repute at the time— 
not merely evidence of what character the plaintiff ought to have. 


Certainly this was so in regard to the leading figures in the great mail rob- 
bery of August, 1963. It was out of that that the decision on Goody’s case 
(supra) arose. The plaintiff brought a libel action in respect of a newspaper 
article published by the defendants in July, 1964, headed ‘‘A suburban house- 
wife reveals how she was caught up in the great mailbag plot.’’ The article 
contained many references to the plaintiff. The newspaper pleaded in mitiga- 
tion of damages the bad general reputation of the plaintiff and, by way of 
particulars, listed eight previous convictions of his over a period extending 
from 1948 to his conviction in connection with the mail train robbery. The 
Court of Appeal held that evidence of those previous convictions would be 
admissible, and not only evidence of the convictions, but also of the sentence, 
and of an observaticn of the trial judge when passing sentence.—N.L.J. 


Haute COUTURE 


ANYONE who has looked at such delightful books as Topolskt’s' Legal 
London, James Derriman’s Pageantry of the Law or the late Lord Justice 
MacKinnon’s On Circuit will know that judicial dressing up is part of our 
heritage. How many people, though, outside the judicial retinue know exactly 
what this dressing-up entails? Ignoring such parts of judicial dress as butter- 
fly collars, and bands, knee-breeches and black hose, I recently made a rough 
calculation that the puisne judges of the three divisions of the High Court need 
between them almost seven hundred pieces of special clothing. - Take, for ex- 
ample, the judges of the Queen’s Bench Division. Each has the following in 
his wardrobe: a full-bottomed wig and a bob-wig, a State robe (of almost horsc- 
blanket weight) of scarlet trimmed with ermine at the cuffs and front, edges, a 
similar robe in black, a black silk gown, a scarlet silk robe trimmed with slate- 
coloured silk, a violet silk robe trimmed with salmon-coloured silk, a scarf or 
stole, a casting hood, a black cap, a hood of scarlet and ermine, a hood of 
black and ermine, a searlet hood trimmed with silk, a violet hood trimmed with 
silk, a scarlet and ermine mantle, and a silk mantle. 


Basically the facts are that a judge on circuit has to take with him two ‘sets 
of robes and a black silk gown, plus all the trimmings. If this is not a ludi- 
crous state of affairs, I don’t know what is. I am all for upholding the dig- 
nity and majesty of the judges, but this medieval method is inexcusable. At 
assizes recently the situation arose where one of the judges was in the posi- 
tion of needing to wear no less than three different sets of robes/gowns in the 
course of one morning: he started off by hearing crime in his scarlet and 
ermine, moved on to a civil case in black and ermine, and proceeded to hear 
some ‘‘undefendeds’’ in his black silk gown. Surely the time has now come 
when the Lord Chancellor ought to let someone like Hardy Amies loose on 
designing one new super all-purpose set of robes for the judges in a weight 
of material suitable for modern conditions and not for the draughty “courts”? 
in Westminster Hall.—N. L.J.. 


The 
Bombay Law Reporter. 


JOURNAL 
April, 1968. 


ADOPTION IN THE JOINT HINDU FAMILY: A RECENT SUPREME 
COURT DECISION AND ITS LIMITS.* 


Reapers of this Journal will be familiar with the long-drawn out question 
of the rights of an adopted son in the joint Hindu family. The ebb and flow 
of the case-law,! the Supreme Court’s impatience with a Bombay High Court 
decision,? and finally the Bombay High Court’s own adherence to the doctrine 
of continuity of Hindu ideas? notwithstanding codification in 1956—all these 
have been documented in this Journal’s pages. Some might think that 
more than enough space hag been given to Adoption. But in the old 
Bombay Presidency and its modern successor States adoptions used to occur 
very frequently, and still do occur, and the question what rights shall be 
accorded to the adoptee is very much a live issue. For unless it is known 
generally what these rights are people will hesitate to give their children in 
adoption, and some of the motives for adopting will not operate upon the minds 
of widows (who are the people most frequently involved in disputed adoptions). 

The case of Sawan Ram v. Kalawanté* could very easily be misunderstood, 
and could be used in argument for purposes which are not legitimate. It is 
desirable to understand its facts, the issue which was before the Supreme 
Court, and to evaluate the obiter diota and the rationes in the light of these. 

P died leaving a widow, W. Land included within P’s estate was mortgag- 
ed by W in 1948 to X. W had inherited her deceased husband’s property 
under the old law of intestate succession, and of course at the time of the 
mortgage she had only a limited estate in the property. In 1949 she purported 
to give the same property to her grandniece, Y (Smt. Kalawanti in fact). The 
plaintiff-appellant instituted a suit for a declaration that both alienations were 
without legal necessity and were not binding upon him as reversioner. He was 
successful. W appealed to the High Court. During the pendency of the appeal 
she, that is to say W herself, adopted A. In fact A was the son of Y, but the 
point is not important. A deed of adoption was registered in 1959. What then 
was the effect of an adoption by a widow of a son after the passing of the 
Hindu Adoptions and Maintenance Act, 1956? Did it in any way affect the 
rights in the property which W had inherited from P? 

In spite of the adoption the appeal was dismissed, and the position remained 
that the reversioner was entitled to the alienated property after the death of 
W, whenever that should take place. She died in fact soon after the adoption. 
The appellant brought a suit for possession of the property. As W had divest- 
ed herself of all her rights no interest remained which could become an abso- 
Tute estate under the provisions of s. 14 of the Hindu Succession Act, 1956— 

*By J. Duncan M. Derrett, D.C.L. (Oxon), Ramgenda v. Anna, (1967) 69 Bom. L.R. 528. 
Professor of Oriental Laws in the University 8 Derrett, “Adoption, Succession, and the 
of London, Lecturer in Hindu Law at the Present State of Hindu Law”, (1966) 68 
Inns of Court School of Law. Bom. L.R., J., 41-8. 

1 See for example Derrett, ““Divesting by 4 [1967] AIR. S.C. 1761. In connection 
an Adopted Son...”’, (1960) 28 S.C.J., J., 48-57. with the question whether an adoption relates 

2 Krishnamurihi o. Dhrwwaraj, (1962) 64 back, and whether the adopted son is the son 
Bom. L.R. 165 S.C., s.c. [1962] A. S.C. 59. also of the deceased husband the case of 


See also N. Paramanna v. S. Ningappa, [1964] Subhash Misir v. Thagai Misir, [1967] A.LR. 
A.LR. Mys. 217 dissented from in Babgonda All. 148, does not deserve to be forgotten. 
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a point of law which is nowhere disputed now. ‘The trial Court held that 
though the reversioner was entitled, the nearest reversioner in fact was not 
the appellant but A, and this was confirmed by the High Court. The Supreme 
Court in turn confirm this, and hold that the adopted son was next heir to 
the deceased P, and was entitled to the property as reversioner. 

This particular problem, whereunder an adopted son can claim property as 
reversioner of a deceased male holder, may not continue to occur with great 
frequency. The vast majority of widow’s estates became absolute estates, and 
we know for a fact that an adopted son cannot divest an estate which vested 
before his adoption (s. 12, prov. (c), of the Hindu Adoptions and Maintenance 
Act), so that his own adoptive mother’s property will not belong to him un- 
less she transfers it to him by gift or will or otherwise. But the reasoning upon 
which the Supreme Court based their decision is extremely interesting, and 
goes far beyond the situation which was before their Lordships. 

It was argued that a widow has an independent right of adoption and only 
an independent right. She can adopt to herself alone. The adopted son (or 
daughter for that matter) is to be deemed the son (or daughter) only of the 
parent adopting him (or her) unless the adoption is by a male with the con- 
sent of his wife, in which case the adoption creates a relationship with both 
adopting parents. It was urged that now no question of the deceased husband’s 
consent arises. This is true and very important. In Mithila a widow can 
adopt now in a form resembling the dattaka form. All over Northern India 
the consent of the husband is dispensed with by statute. In the limits of the 
old Madras Presidency the consent of sapindas is likewise dispensed with by 
statute. An adoption which is not authorised either by the husband himself or 
by his nearest agnates will be a legal adoption. With what effects? It was 
argued that these must be limited to the estate of the adopting widow herself 
—and very reasonably. But is Indian tradition to be flouted so easily? This 
writer has always inclined to favour continuity and a strict construction of 
statutes. And this is what the Supreme Court has chosen to follow, with a 
vengeance, 

The Supreme Court set out at length the provisions of ss. 12, 18, and 14 of 
the Hindu Adoptions and Maintenance Act, and upon the face of them they 
do seem to support the contention that adoption is the business solely of the 
adopting parent and the adopted child, at least so far as property is con- 
cerned, It was urged that A could not become the child of P, who conceivably 
might never have known him or wanted him to be his heir. An unmarried 
female may adopt, and the Act does not provide that any man she subsequently 
marries will be the child’s father, still less is there any question that he would 
be related to deceased people. 

The decision in Andhra Pradesh in Hanumantha Rao v. Hanumayya’, which 
has been discussed in this Journal,® was subjected to critical examination. The 
Supreme Court found the decision correct on its facts, but wrongly explained 
in point of law. The Andhra Pradesh High Court has refused to allow a son 
adopted by the widow of a coparcener who died as long ago as 1924 to divest 
the sole surviving coparcener of a share in the joint family property. Their 
reason had been that the Act of 1956 says that the rights of the adopted child 
amount to this that he ‘‘is deemed to be the child of his or her adoptive father 
or mother for all purposes from the date of the adoption’’. Their Lordships 
felt that relation back was put an end to by the words italicised here. They 
said, ‘‘On a fair interpretation of the provisions of S. 12 of the Act, we are 
of the opinion that the section has the effect of abrogating (the) ordinary rule 
of Mitakshara law that, as a result of the adoption made by the widow, the 
adoptee acquires rights to the share of his deceased adoptive father which 
has passed by survivorship to his father’s brothers.” 

Now the Supreme Court were unable to accept this interpretation. Section 


5 [1986] LL.R. Andh, Pra. 140, s.c. (1964) 6 (1908) 68 Bom.LR., J., pp. 
1 Andh, W.R. 156. (1966) , Pp. 44-45. 
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5(1) of the Act refers to an adoption “‘by or to a Hindu”. What is to be made 
of the expression ‘‘to’’? This writer had always thought that the word ‘‘to’’ 
was inserted not in order to keep alive the Hindu concept of a widow adopting 
to her deceased husband, but to provide for a man’s adopting and thereby 
providing a son (or daughter) for a wife whom he subsequently marries, or 
where a man adopts with the consent of one out of a number of co-wives the 
consenting wife becomes ‘‘mother’’ and the other or others become ‘‘step- 
mothers’’, which is after all some legal relationship. But the Supreme Court 
shows that this is wrong. In fact that little word ‘‘to’’ keeps alive the tradi- 
tional concept of a Hindu adoption. 


“...The most common instance will naturally be that of adoption by a female Hindu who is 

married and whose husband is dead, or has completely and finally renounced world, or has been 
declared by a court of competent jurisdiction to be of unsound mind. In such a case, the actual 
adoption would be by the female Hindu, while the adoption will be not only to herself, but also 
to her husband who is dead, or has completely and finally renounced the world or has been declared 
to be of unsound mind”? 
Moreover, their Lordships point out that when the ties which are severed in 
the natural family are, according to the statute, to be replaced with those 
created by the adoption in the adoptive family it must follow that there is a 
family in which the adopted child will acquire ties. This was the point of 
view of the Bombay High Court in the case of Ankush (to which the Supreme 
Court had not opportunity to refer).2 Their Lordships go on:— 


“Tt is wel recognised that, aftera female is married, she belongs to the family of her husband 
The child adopted by her must also, therefore, belong to the same family. On adoption by a 
widow, therefore, the adopted son is to be deemed to be a member of the family of the deceased 
husband of the widow. Further still, he loses all his rights in the family of his birth and those 
rights are replaced by the rights created by the adoption in the adoptive family... and, consequ- 
ently. he would certainly obtain those rights in the capacity of a member of that family as an 
adopted son of the deceased husband of the widow, or the married female, taking him in adoption.” 
The last words are significant. Could one not go further and say that, even 
where an unmarried woman adopts, prospective tie with the husband-to-be is 
effectuated by the adoption she makes. Their Lordships say categorically ‘‘on 
adoption by a Hindu female who has been married, the adopted son will, in 
effect, be the adopted son of her husband also’’ (p. 1765). 

The Andhra Pradesh decision was not wrong, because, though their Lord- 
ships in Andhra ignored the principles laid down now by the Supreme Court, 
the deaths in that family had occurred before the Hindu Women’s Rights to 
Property Act was passed, so that the sole surviving coparcener had become full 
owner of the property. Readers of this Journal will remember that the adopt- 
ed son’s right to obtain a share in joint family property from the sole surviving 
coparcener was at length established. But their Lordships point out that 
where a sole surviving coparcener becomes the sole owner of the coparcenary 
property it is as good as vested in him and will be covered by proviso (c) to 
s. 12 of the Act. The adopted son cannot divest the vestee. No doubt, as 
their Lordships notice, the statute has narrowed down the adopted son’s rights. 
Section 12, proviso (c) has restricted the old rights with this very limited 
object, as their Lordships call it. But the son adopted by a widow will be 
deemed to be the son of her deceased husband. 

Let us now examine the implications of this decision. 

Firstly, Ankush® seems to have been wrongly decided, as we already had 
feared. Hanumantha Rao was correctly decided, though’ on incorrect reasons. 


7 Taken from [1967] A.LR. S.C. 1761 at Narayan) who died in 1917, had surely vested 
1765, col. i. absolutely in the surviving widow prior to 
8 Ankush Narayan v. Janabai Rama, the adoption. 
(1965) 67 Bom. L.R. 864, commented upon by 9 See last note. 
Haridas Gujarathi at [1966] A.I.R. Journ. 10 [1966] LL.R. Andh. Pra. 140, s.c. 
19-20 and by Derrett at (1966) 68 Bom. L.R. (1964) 1 Andh. W.R. 156. 
J., p. 44. The estate of the adopted father 
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Secondly, since the adopted son is related to the deceased husband and the 
only limitation on his property rights are that he shall not divest any persons 
in whom the property had vested meanwhile, it behoves us to have a very close 
look at the vesting which is contemplated. That the adoption relates back, as 
the old phrase goes, is still the basie principle. 

Their Lordships’ words suggest that if in Hanumantha Rao’s case two copar- 
eeners had survived till the adoption, or one coparcener and a widow who had 
taken under the Act of 1937, the adopted son might have come in for his share. 
True the interest taken under the Act of 1937 became absolute in 1956 by 
reason of s. 14 of the Hindu Succession Act: but it was a fluctuating interest, 
and was still capable of reduction by reason of an adoption validly made by 
the widow of a predeceased coparcener. This seems fair enough, and will be 
an example of the old law surviving notwithstanding codification. 

Next, what about the inheritance from the adoptive father? In Sawan Ram’s 
case!! the widow did not inherit an absolute estate and it was not turned into 
an absolute estate by the Act of 1956 because she had alienated it meanwhile. 
Therefore reversioners’ rights were saved. But the reversionary body was 
rudely disturbed by the adoption: the child was intruded, and the erstwhile 
presumptive reversioner became merely a member of the reversionary body with 
a spes successionis and nothing more. Most estates which were the separate 
property of the deceased father passed under the Hindu Women’s Rights to 
Property Act, 1987, to the widow exclusively, or later under the Hindu Succes- 
sion Act, 1956 to the widow or to other heirs or legatees. In these it will have 
vested, and divesting is out of the question under proviso (c) to s, 12, as we 
have seen. But what of the interest in joint family property? 

It is clear that none of the statutes of the ‘‘Hindtu Code” may be taken to 
have affected rights arising in the Mitakshara joint family more than the ex- 
press words or necessary intendment of the statutes require. Thus, as this 
writer foretold, the possibility of a son adopted by a widow having the right 
to reopen partitions, dispute alienations, and generally represent his deceased 
father as to his interest in joint family property remains. But this possibility 
is delimited by some aspects of the legal situation obtaining after 1956 which 
we must explore once again. 

Prior to 1956 the interest passed by survivorship or to the widow herself 
under the Act of 1937 where that Act was in force and to the extent that the 
property in question was governed by that Act or its State-enacted counter- 
part. Prior to 1956 the chance of an adopted son’s reopening a partition, or 
claiming a share in the joint family property was a reality. As we have seen, 
where the father died before 1956 it may be worth while pursuing the adopted 
son’s rights, even to the extent of investigating improper alienations of joint 
family property (other than those made by the sole surviving coparcener him- 
self) 12 unless the joint family property has passed to a sole surviving copar- 
cener, from whom it can no longer be divested, as the Supreme Court itself 
has made clear. 

After 1956 the interest in joint family property will pass by testamentary 
or intestate succession in every case, because the presence of the widow (who 
adopts) makes this certain (see s. 6 of the Hindu Succession Act). But the 
share that passes by succession must be established (as we have already 
seen)'S by making a calculation to find out what proportion of the joint 
family property would have fallen to the deceased if there had been a distri- 
bution of the property itself by metes and bounds immediately before his 
death. Now since relation back has been reprteved, our adopted son must be 
understood as alive at the moment of the adoptive father’s death. Thus there 
are three people to be considered, the father himself, his widow (the adop- 


11 [1967] A.LR. S.C. 1761. 18 See (1966) 68 Bom. L.R. J. 
12 See Babgonda’s case, n. 2 above. 47-8, = eg BE DE 
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tive mother-to-be) and the (adopted) son: hence the proportion that passes to 
the heirs is one third (see Rangubai’s case'*). 

Now to whom will that one-third go? It has not vested in anybody be- 
cause the adopted son himself is present in the eye of the law when the cal- 
culation is made, and any caleulation ignoring his rights will have to be re- 
opened, even if the widow adopts 75 years after the husband’s death! Parlia- 
ment did not cure this oddity of Hindu law. If the deceased husband left 
him surviving a mother, a widow, a daughter, a predeceased daughter’s son, 
a predeceased son’s widow and another predeceased son’s daughter and this 
adopted son, the one-third we have arrived at will be distributed in seven 
shares, and the adopted son will take one twenty-first share of the undivided 
joint family property, together with his birthright in respect of one third of 
that estate (we understand his mother to be entitled absolutely to her third 
under the Bombay ruling in this matter, which must be taken as correct). 

Hence relation back is saved under the Act by that little word ‘‘to’’. Had 
it been up to the Supreme Court to determine what that word meant the 
present writer would have advised, cautiously, against giving it that sense: 
but the Supreme Court has performed its function, and there will be no go- 
ing back on the law until the Adoption Part of the Indian Code of Family 
Law (or whatever it will be called) is enacted—and may that not be too long 
delayed! f 


NOTES ON RECENT SUPREME COURT DECISIONS. 
[NOTE 37] 

Advocates Act (XXV of 1961), Sec. 38—Constitution of India. Art. 138; Seventh Schedule, 
List I entries 77, 78, List ILI entry 26—Supreme Court Rules, O. V. r. 7—Construction of Entries 
in Lists in Seventh Schedule of Constitution. 

The Advocates Act, 1961, falls within entries T7 and 78 of the Seventh Schedule to the Consti» 
tution of India. 

The right of appeal to the Supreme Court under s. 88 cf the Advocates Act creates a jurisdi- 
ction and power in relation to a matter falling under entries 77 and 78 of the Union List and 
the Act, therefore, falls under ol. (1) of art. 188 of the Constitution. 

The fact that under rule? of O. Vof the Supreme Court Rules the appeal filed under g. 88 
of the Advocates Act is placed for preliminary hearing and is liable to be disposed of at that 
stage does not mean that the content of the right of appeal unders. 88 is in any way curtailed, 
as the party filing the appeal has to be heard on all points raised by him therein. On the express 
terms of art. 145(1)(b), the rule is within the rule-making power of the Supreme Court as it merely 
lays down how and in what manner an appeal filed under s., 88 is to be dealt with and does not 
deal with or affect the right of appeal. 

The Court while construing entries must assume that the distribution of legislative powers 
in the three Lists could not have been intended to be in conflict with one another. A general 
power ought not to be so construed as to make a nullity of a particular power conferred by the 
same instrument and operating in the same field when by reading the former in a more restricted 
sense, effect can be given to the latter in its ordinary and natural meaning. It is, therefore, 
right to consider whether a fair reconciliation cannot be effected by giving to the language of 
an entry in one List the meaning which, if less wide than it might in other context bear, is yet 
one that can properly be given to it and equally giving to the language of another entry in another 
List a meaning which it can properly bear. Where there is a seeming conflict between one entry 
in one List and another entry in another List, an attempt should always be made to see whether 
the two entries can be harmonised to avoid such a conflict of jurisdiction. 


(0. N. Mohindroo v. The Bar Council of Delhi. Civil Appeal No. 240 of 1967, 
from Delhi, decided on January 8, 1968). 
[NOTE 38] 
Bombay Civil Service Rules. Rules 161, 152, 153, 156—Fundamental Rules. Rules 53, 


Pa Pa eye Lalji v. Laxman Lalji, (1960) v. Haribandhu Naik, (1967) A.I.R. Or. 194. 
R. 74, followed in Ananda N 
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54—Whether rr. 151 and 152 apply to case of interim suspension—Master and sercani—Law as 
to suspension—Applicability of such law where Government is employer. 

Rules 151 and 152 of the Bombay Civil Service Rules comprise in their scope both kinds 
of suspension, whether it is a penalty or as an interim measure pending departmental enquiry 
into the conduct of the Government servant concerned or criminal proceeding against him. 

R. P. Kapur v. Union of Indta', applied. 

An employer can suspend an employee pending an inquiry into his misconduct and the 
only question that can arise in such suspension will relate to payment during such suspension. 
If there is no express term relating to payment during such suspension or if there is no statu- 
tory provision in any enactment or rule the employee is entitled to his full remuneration for 
the period of his interim suspension. On the other hand, if there is a term in this respect in 
the contract of employment or if there is a provision in the statute or the rules framed there- 
under providing for the scale of payment during suspension, the payment will be made in accor- 
dance therewith. This principle applies with equal force in a case where the Government is 
an employer and a public servant is an employee with this qualification that in view of the 
peculiar structural hierarchy of Government administration, the employer in the case of employ- 
ment by Government must be held to be the authority which has the power to appoint the 
public servant concerned. It follows, therefore, that the authority entitled to appoint the public 
servant is entitled to suspend him pending a departmental enquiry into his conduct or pending 
a criminal proceeding, which may eventually result in a departmental enquiry against him. But 
what amount should be paid to the public servant during such suspension will depend upon 
the provision of the statute or statutory rule in that connection. If there is such a provision 
the payment during suspension will be in accordance therewith. But if there is no such provi- 
sion, the public servant will be entitled to his full emoluments during the period of suspension. 
On general principles therefore the Government, like any other employer, would have a right 
to suspend a public servant in one of two ways. It may suspend any public servant pending 
departmental enquiry or pending criminal proceedings; this may be called interim suspension. 
The Government may also proceed to hold a departmental enquiry and after his being found ` 
guilty, order suspension as a punishment if the rules so permit. This will be suspension as 
a penalty. The question as to what amount should be paid to the public servant during the 
period of interim suspension or suspension as œ punishment will depend upon the provisions 
of the statute or statutory rules made in that connection. 


(Balvaniray Ratilal Patel v. The State of Maharashtra. Civil Appeal No. 442 
of 1965, from Bombay, decided on December 12, 1967). 


[NOTE 39] 


Criminal Procedure Code (Act V of 1898), Sec. 196.4(2)—Indian Penal Code (XLV of 1860), 
Secs. 120B, 467, 471, 420—Trial for offences under ss. 120B read with ss. 467, 471, 420 where object 
‘of conspiracy to commit offence under 8. 420, I. P. C_—Whether trial held without obtaining sanction 
under 8. 196.A(2) void. 

No sanction is necessary, under s. 196A(2), Criminal Procedure Code, when the object of 
the conspiracy is to commit the offence of cheating (s. 420, Indian Penal Code), but, forgery of 
documents (s. 467, Indian Penal Code) and similar non-congnizeble offences are also committed 
as merely steps taken, by one or other of the accused, for the purpose of effecting the main 
object of the conspiracy. A trial, under such circumstances, for offences under s, 120B, read 
with s. 467/471 and 420, Indian Penal Code, without obtaining sanction, is neither illegal, nor 
void. 

The object of the conspiracy has to be determined, not only by reference to the sections 
of the penal enactment, referred to in the charge, but on a reading of the charges themselves. 

Ramchandra Rango v. Emperor*, Durgadas Tulsiram v. State, Abdul Kadar v. State‘, Paresh 
Nath v. Emperor™, Golam Rahman v. The King, Kannan, In ret and Vadlamudi v. State of A.P.?, 
approved, 

(Bhanwar Singh v. The State of Rajasthan. Criminal Appeal No. 187 of 1967, 
from Rajasthan, decided on December 5, 1967). 


1 Hasa 5 S.C.R. 481. L.R. not 

2 {1989] A.I.R. Bom. 129, s.c. 41 Bom. 4a A.I.R. Cal. 82. 
L.R. 99. 5 1o60 AL R. Cal. 66. 

3 [1955] A.L.R. Bom. 82, s.c. 56 Bom. 6 [1949 TMI .J. Short Note. p. 52. 
L.R. 188. 7 HN AIR A.P. 448. 


4 [1964] A.I.R. Bom. 188, s.c. 65 Bom. 
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[NOTE 40] 


Criminal Procedure Code (Act V of 1898), Sec. 439—Reviston against ana filed by private 
pariy-—Higħh Court re-weighing evidence, reaching inferences contrary to Sessions Judge and setting 
aside acquittal order—Whether High Court acted in accordance with principles settled by Supreme 
Court. 

Although the list given by the Supreme Court* is not exhaustive of all the circumstances 
in which the High Court may interfere with an acquittal in revision, the defect in the judgement 
under revision must be analogous to those actually indicated by the Supreme Court. There- 
fore, where the High Court in exercising its revisional powers under s. 489 of the Criminal Proce- 
dure Code, 1898, at the instance of a private party set aside an order of acquittal by re-weigh- 
ing the evidence from its own point of view and reaching inferences contrary to those of the 
Sessions Judge on almost every point, it was held that the High Court had acted in breach of 
the rules laid down by the Supreme Court. 

(Mahendra Pratap Singh v. Sarju Singh. Criminal Appeal No. 28 of 1965, 
from Patna, decided on November 20, 1967) 
[NOTE 41] 

Constitution of India. Art. 134—Judgment or order when final within meaning of art. 134 
(1) (c)— Applicability of ert. 134 (1) (0). 

Generally speaking a judgment or order which determines the principal matter in question 
is termed final. It may be final although it directs enquiries or is made on an interlocutory 
application or reserves liberty to apply. 

After an enquiry under s. 476 of the Criminal Procedure Code, 1898, the Magistrate ordered 
filing of a complaint against the accused in respect of offences under ss. 205, 467 and 468 read 
with s.114 of the Indian Penal Code. The appellate Court on appeal by the accused held 
that the complaint was justified only in respect of s. 205 read with s. 114 of the Indian Penal 
Code. In a revision by the accused the High Court dismissed the revision and granted the 
accused certificate to appeal to the Supreme Court under art. 184 (1) (c) of the Constitution 
of India. On the question whether the certificate was incompetent, it was contended that 
the High Court’s order dismissing the revision was not a final order as it did not determine 
the complaint filed by the Magistrate :— 

Held, that the proceeding regarding the “question whether the complaint under s. 205 
read with s. 114 was justified or not, was finally decided by the High Court, 

that the finality of the order was not to be judged by co-relating that order with the 
controversy in the complaint, viz., whether the accused had committed the offence charged 
against him therein, 

that the fact that the controversy still remained alive was irrelevant, and 

that, therefore, the order passed by the High Court in the revision was a final order within 
the meaning of art. 184 (7) (c). 

The High Court before it certifies the case in cases not covered by cls. (a) and (5) of art. 
184 of the Constitution of India must be satisfied that it involves some substantial question 
of Jaw or principle. Only a case involving something more than mere appreciation of evidence 
is contemplated by the Constitution for the grant of a certificate under art. 184 (7) (c). 


(Mohanlal Maganlal Thakkar v. The State of Gujarat. Criminal Appeal No. 105 
of 1965, from Gujarat, decided on December 15, 1967). 
[NOTE 42] 

Constitution of India, Arts. 359, 13 (2), 22—Whether scope for inquiry that fundamental 
right suspended under art. 359 to do with security of India—Order under art. 359 whether law for 
purpose of art. 13 (2). 

There is a basic assumption in art. 859 of the Constitution of India that it may be 
necessary for the President to suspend the enforcement of any of the fundamental rights 
conferred by Part III of the Constitution in the interest of the security of India. If he 
considers that necessary, it is unnecessary in the face of that basic assumption to inquire 
whether enforcement of a particular fundamental right suspended by the President has anything 
to do with the security of India, for that is implicit in art. 859. Therefore, it is open to the 
President to suspend the enforcement of any of the fundamental rights conferred by Part III 


*D. ay id v. Nosibolla [1951] S.C.R. (1951] S.C.R. 676; K. Chinnaswamt Reddy v. 
284; Log Jha v. Shri Polailal Biswas, State of Andhra Pradesh, [1868] 8 S.C.R. 412. 


58 THE BOMBAY LAW REPORTER. (VOL, LXX. 


by an order under art. 859 and this article shows that wherever such suspension is made it is 
in the interest of the security of India and no further proof of it is necessary. 

An order passed under art. 859 cannot be law for the purpose of art. 18 (2), assuming it 
to be law in its widest sense. Therefore, an order under art. 859 derives its force from art. 859 
itself and takes effect in accordance with its tenor and cannot be affected by art. 18 (2) and 
cannot be tested under any of the provisions of Part III of the Constitution which it suspends. 

Article 18 (2) and art. 859 being parts of the same Constitution stand on an equal footing 
and the two provisions have to be read harmoniously in order that the intention behind art. 859 
is carried out and it is not destroyed altogether by art. 18 (2). It follows that though an order 
under art. 859 may be assumed to be law in its widest sense, it cannot be law within the 
meaning of art. 18 (2), for if that were so, art. 859 would be made nugatory. 

An order passed under art. 859 (1) cannot be tested with the aid of art. 18 (2) under that 
very fundamental right the enforcement of which it suspends. 

Ghulam Sarwar v. Union’, dissented from. 

Under art. 859 any fundamental right in Part III can be suspended during an emergency 
and the article cannot be limited to say that only the enforcement of fundamental rights 
under arts. 22 and 81 (2) can be suspended thereunder. Prima facte these two fundamental 
rights appear to have a clearer nexus with security of India; but it does not follow that other 
fundamental rights may not in an emergency have such a nexus. 

Per Hidayatullah J.—Although a suspension of a fundamental right under art. 859 (1) 
may be made either for the whole of India or any part of the territory of India, Ghulam Sarmar’s 
case points out that there is nothing to prevent the President from restricting the scope of 
the order to a class of persons provided the operation of the order is confined to an area and 
to a period, As the order was applicable to the whole of India and for the duration of the 
emergency although it affected a class, namely foreigners, it was upheld. This was not the 
application of art. 14. This was said because the argument was that the order could only be 
with reference to the whole or a part of the territory of India and not with respect to a class 
such as foreigners. That meant that the order was considered in relation to the words of 
art. 859 (7). Room was, however, to be left for the play of art. 14 for those theoretically 
possible (and fortunately only theoretically possible) cases in which the exercise of the power 
Itself may be a cloak for discrimination, in other words, cases of mala fide action and clear 
abuse of the power for some collateral purpose. This strict reservation only was intended 
to go into the judgment in Ghulam Sarwar’s case but if a wider meaning can be spelled out 
from that judgment I dissent from it and say that I never intended to be a party to such e wide 
statement. The examination under art. 14 of the suspension of the article itself, as expressed 
in the judgment of Subba Rao, C. J., gives a very different impression. For the same reason 
I cannot subscribe to the width of language in the judgment just delivered which apparently 
does not make any reservation at all. 


(Mohd. Yaqub v. The State of Jammu and Kashmir. Writ Petitions Nos. 109 
etc., decided on November 10, 1967). 
é [NOTE 43] 

Delegation—Mazxim delegatus non potest delegare, applicability of —Natural justice, doctrine 
of—Exztent and application of. 

The maxim delegatus non potest delegare deals with the extent to which a statutory 
authority may permit another to exercise a discretion entrusted by the statute to itself. 
Delegation in its general sense does not imply a parting with statutory powers by the authority 
which grants the delegation, but points rather to the conferring of an authority to do things 
which otherwise that administrative authority would have to do for itself. If, however, 
the administrative authority named in the statute has and retains in its hands general control 
over the activities of the person to whom it has entrusted in part the exercise of its statutory 
power and the control exercised by the administrative authority is of a substantial degree, 
there is in the eye of law no “ delegation ” at all and the maxim delegatus non potest delegare 
does not apply. In other words, if a statutory authority empowers a delegate to undertake 
preparatory work and to take an initial decision in matters entrusted to it but retains in its 
own hands the power to approve or disapprove the decision after it has been taken, the decision 
will be held to have been validly made if the degree of control maintained by the authority 
is close enough for the decision to be regarded as the authority’s own. 


8 [1967] II S.C.R. 271. 
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The extent and application of the doctrine of natural justice cannot be imprisoned within 
the straight jacket of a rigid formula. The application of the dootrine depends upon the 
nature of the jurisdiction conferred on the administrative authority, upon the character of 
the rights of the persen affected, the scheme and policy of the statute and other relevant 
circumstances disclosed in the particular case. 


(The Union of Indiav. P. K. Roy. Civil Appeal No. 618 of 1966, from Madhya 
Pradesh, decided on November 9, 1967). 
[NOTE 44] 


Bombay District Municipal Act (Bom. IL of 1901), Secs. 4, 7, 8, 60—Whether Government 
when constituting local area can include portions of villages and when amalgamating adjacent 
village or suburbs can take parts thereof—Annual value for assessment of rate, how to be arrived at. 

Section 4 or 7 of the Bombay District Municipal Act, 1901, does not limit the power 
of the Government in ccnstituting a Municipal district tc include therein the whole of the 
village or suburb. The Act permits the Government to include “land adjoining thereto ” 
which shows that a part of the land adjoining to an existing village or a suburb can also be 
added if it is thought expedient se to do. Likewise whil: altering the limits of an existing 
municipal district it can exclude from or include in it part cf the land where it becomes 
necessary or expedient to do. 

Section 60 of the Act leaves it to the option of the Municipality for arriving at the annual 
value for assessment of the rate to chocse any one cf the recognised methods, namely, (1) the 
actual rent fetched by such land or building where it is actually let; (2) where it is rot let, 
rent based on hypothetical tenancy, particularly in the case of buildings and (8) where either 
of these two modes is not available, by valuation based on capital value from which annual 
value has to be found by applying a .uitable percentage which may not be the same for lands 
and buildings. The only restriction is that the municipality must specify in the rules framed 
by it which basis of valuation, capita! or annual letting value or any other bases, it proposes 
to adopt. 

(The Century Spinning and Manufacturing Company Lid. v. The District 
Municipality of Ulhasnagar. Civil Appeals Nos. 2014, 2565, 2566 and 2567 of 
1966, decided on November 9, 1967). 

[NOTE 45] 


Indian Evidence Act (I of 1872), Secs. 30, 32 (8), 133, 114 ill. (b)—Sea Customs Act (VIII 
of 1878), Sec. 171-A4—Statements made in answer to notice under s. 171-A, Sea Customs Act 
whether can be received against maker and co-accused—Accomplice evidence, evidentiary value of. 

Section 80 of the Indian Evidence Act, 1872, does not limit itself to confessions made 
to Magistrates, nor do the earlier sections do so. 

Statements made in answer to a notice under s. 171-A of the Sea Customs Act, 1878, 
must be specially scrutinised to find out if they were made under threat or promise from 
some one in authority. If after such scrutiny they are considered to be voluntary, they 
may be received against the maker and in the same way as confessions are received, also against 
a co-accused jointly tried with him. 

Two accused were tried jointly with others for offences under s. 120-B of the Indian Penal 
Code read with s. 167 (8) of the Sea Customs Act, but before judgment convicting both 
these was pronounced one of them died. The deceased had made a confessional statement 
implicating the other accused in answer to a notice under s. 171-A of the Sea Customs Act. 
On the question of the relevancy of this statement :— 

Held, that the statement was relevant under s. 80 read with s. 82 (3) of the Indian 
Evidence Act. 

Every detail of the story of the accomplice need not be confirmed by independent evidence 
although some additional independent evidence must be looked for to see whether the approver 
is speaking the truth and there must be some evidence, direct or circumstantial, which connects 
the co-accused with the crime independently of the accomplice. One such circumstance 
may be the making of confessions without a chance for prior consultation between the confessing 
eo-accused. But before even a number of such confessions can be used each such confession 
must inspire confidence both in its content and in the manner and circumstances of its making. 
If there be any suspicion of false implication the confession must be discarded as of no 
probative value. This may result from a variety of circumstances of which a few alone may 
be mentioned, such as why the accused confessed, whether he expected a gain for himself 


. 
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by implicating his co-accused, the part he assigns to himself and that to his co-accused, the 
opportunity for being coached up to narrate a false story or a story false in certain details. 
Where there is a single retracted confession corroborating other accomplice evidence, the 
caution must necessarily be still greater and probative value smaller. Even if there are more 
than one such confession and they are proved to be given independently and without an 
opportunity for a prior concert, the probative value may increase but the need for caution 
remains because a number of suspects may be prompted by the same or different motives 
to embroil a particular individual. It is only when false implication is excluded after close 
scrutiny that confession of a co-accused can be used to lend assurance to other evidence. 


(Haroon Haji Abdulla v. The State of Maharashtra. Criminal Appeal No. 42 of 
1965, from Bombay, decided on December 14, 1967). 


[NOTE 46] 


Execuiive necessity, doctrine of-—Whether doctrine releases Government from honouring tis 
solemn promises—Eaport Promotion Scheme—Imports (Control) Order, 1955—Indian Evidence 
Act (I of 1872), Sec. 116. 

The doctrine of executive necessity, that is, the doctrine that the Government cannot 
bind itself so as to fetter its future executive action, does not release the Government from 
honouring its solemn promises relying on which citizens have acted to their detriment. 
Under the Constitution of India, no person may be deprived of his right or liberty except 
in due course of and by authority of law; if a member of the executivo seeks to deprive a 
citizen of his right or liberty otherwise than in exercise of power derived from the law— 
common or statute—the Courts will be competent to, and indeed would be bound to, protect 
the rights of the aggrieved citizen. 

Under our jurisprudence the Government is not exempt from liability to carry out the 
representation made by it as to its future conduct and it cannot on some undefined and undis- 
closed ground of necessity or expediency fail to carry out the promise solemnly made by it, 
nor claim to be the judge of its own obligation to the citizen on an ex parte appraisement 
of the circumstances in which the obligation has arisen. 

Even if the Export Promotion Schemeis executive in character, persons who are aggrieved 
because of the failure of the Textile Commissioner to carry out the terms of the Scheme, are 
entitled to seek resort to the Court and claim that the obligations imposed upon the Textile 
Commissioner by the scheme be ordered to be carried out. 

Municipal Corporation of Bombay v. Secretary of State’, is a clear authority that even 
though the case does not fall within the terms of s. 115 of the Indian Evidence Act, 1872, 
it is still open to a party who has acted on a representation made by the Government to 
claim that the Government shall be bound to carry out the promise made by it, even though 
the promise is not recorded in the form of a formal contract as required by the Constitution. 

The Imports (Control) Order, 1955, is legislative in character. 

(The Union of India v. M/s. Indo-Afghan Agencies etc. Civil Appeals Nas. 885 
to 898 of 1967, from Punjab and Haryana, decided on November 22, 1967). 


[NOTE 47] 


Land Acquisition Act (I of 1894), Sec. 17—Whether “ arable land” _ means land actually 
cultivated. : 
The words “ arable land ” in s. 17 (1) of the Land Acquisition Act, 1894, mean not only 
land capable of cultivation but also actually cultivated. 
Sadruddin v. J. H. Pateardhan™, overruled 
(Ishwarlal Girdharlal Joshi v. The State of Gujarat. Civil Appeals Nos. 888 etc. 
of 1967, decided on November 16, 1967). 


[NOTE 48] 


Merchant Shipping Act (XLIV of 1958), Sec. 191 (1)—What ts desertion under s. 191 (1) (a). 

` The gist of desertion in relation to a seaman who leaves his ship is the existence of an animus 
not to return to the ship or to go against the agreements under which the employment of 
seamen for sea voyages generally takes place. This definition of desertion may be taken as a 
workable proposition for the purposes of s. 191 (1) (a) of the Merchant Shipping Act, 1958. 


9 (1804) LL.R. 29 Bom. 380, s.c. 7 Bom. 10 (1964) 67 Bom. L.R. -101, s.c. (1963] 
L.R. 27. A.LR. Bom. 224. 
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The crew must perform their duties under such agreements as they execute with the 
shipping company on pain of being found guilty and punished if they cannot make out under 
s. 119(1)(b) of the Act that they had sufficient and reasonable cause for what may otherwise 
be regarded as dereliction of duty. 

The operation of shipping requires constant attention from its crew and it is not possible 
for a shipping company or a vessel to ply the ship if the crew at every port make demands 
and leave the ship in a body; such conduct would be subversive of all discipline on board. 


(Ibrahim v. The State of West Bengal. Criminal Appeal No. 19 of 1965, from 
Calcutta, decided on November 21, 1967). 


[NOTE 49] 


Indian Penal Code (Act XLV of 1860), Secs. 201, 304A—Motor Vehicles Act (IV of 1939), 
Secs. 8, 112, 5, 89—-Whether proof of commission of offence essential requisite to establish charge 
under 8. 201—Scope of s. 3044. 

To establish the charge under s. 201 of the Indian Penal Code, 1860, the prosecution 
must first prove that an offence had been committed and that the accused knowing or having 
reason to believe that such an offence had been committed, and with the intent to screen 
the offender from legal punishment, had caused the evidence to disappear. The proof of 
the commission of an offence is an essential requisite for bringing home the offence under 
s. 201 of the Code. 

The requirements of s. 804A of the Indian Penal Code are that the death of any person 
must have been caused by the accused by doing any rash or negligent act. There must be 
proof that the rash or negligent act of accused was the proximate cause of the death. There 
must be direct nexus between the death of a person and the rash or negligent act of the 
accused. 

Emperor v. Omkar™, approved. 
' Kurban Hussein v. Statet?, applied. 

There is no presumption in law that a person who possessess only a learner’s licence to 
drive a motor vehicle or possesses no licence at all does not know driving. 


(Suleman Rahiman Mulani v. The State of Maharashtra. Criminal Appeal No. 50 
of 1965, Som Bombay, decided on December 1, 1967). 
[NOTE 50] 
Indian Pénal Code (XLV of 1860), Sec. 300-—Applicability of clause fourthly of s. 300. 
Although clause fourthly of s. 800 of the Indian Penal Code is usually invoked in 
those cases where there is no intention to cause the death of any particular person (as the 
illustration shows) the clause may on its terms be, used in those cases where there is such 
callousness towards the result and the risk taken is such that it may be stated that the person 
knows that the act is.likely to cause ‘death or such bodily injury as is likely to cause death. 
(The State of Madhya Pradesh v. Ram Prasad. Criminal Appeal No. 92 of 1965, 
from nee Pradesh, decided on December 4, 1967). 


[NOTE 51] 


Indian Penal Code (XLV of 1860), Secs. 302, 34, 325—Two accused convicted under s. 302, 
read with s. 34—Acquittal of one of the accused in appeal and the remaining accused convicted 
under s. 302 simpliciter—Whether conviction under 8. 302 sustainable. 

The offence charged against two persons was.commission of murder in furtherance of 
their common intention, The medical evidence in the case established that the victim died 
as a result of two fatal blows on the head, both of which caused extensive fractures of the skull. 
There were also two other blows on the head which were simple. The trial Judge convicted 
the accused under s. 802 read with s. 84 of the Indian Penal Code. On appeal the High 
Court acquitted one of the accused and converted the conviction of the remaining accused 
to one under s. 802 simpliciter. It was contended by the accused before the Supreme Court 
that in the absence of common intention the prosecution case could not be held proved against 
him and he be made responsible for all that was caused to the deceased :— 

Held, that in the circumstances of the case it could not be postulated that the accused 
‘alone caused all the injuries on the head of. the deceased, 

* that hence it was doubtful whether the injuries caused by the accused were of the character 
which would bring his case under s. 802, and 


11 (1902) 4 Bom. L.R. 679. 12 [1965] 2 S.C.R. 622, s.c. 67 Bom. L.R. 447. 
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that, therefore, benefit of doubt should be given to the accused and his conviction could 
be rested under s. 825 of the Code. 


(Baul v. The State of U. P.. Criminal Appeal No. 47 of 1965, from Allahabad, 
decided on November 24, 1967). 


[NOTE 52] 


Indian Penal Code (XLV of 1860), Sec. 405—* Entrustment,” what is. 

Tho expression ‘‘ entrustment” carries with it the implication that the person handing 
over any property or on whose behalf that property is handed over to another, continues 
to be its owner. The person handing over the property must have confidence in the person 
taking the property so as to create a fiduciary relationship between them. A mere transac- 
tion of sale cannot amount to an entrustment. 

Satyendra Nath Mukherji v. Emperor, approved, 


(The State of Gujarat v. Jaswantlal Nathalal. Criminal Appeal No. 98 of 1965, 
from Gujarat, decided on November 28, 1967). 


[NOTE 53] 


Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 481, 69—-Words 
“ take proceedings” in s. 481 (1) whether mean “ order proceedings to be taken ”’—Deputy Health 
Officer to whom power delegated under s. 69 (1) to take proceedings against person charged with 
offence under 8. 392 (1)—Deputy Health Officer granting permission under s. 481 (1) (a) 
to Licence Inspector io file complaint in respect of such offence—Whether Licence Inspector 
competent to file complaint. 

Only the authorities mentioned in s.481 read with 8.69 of the Bombay Provincial 
Municipal Corporations Act, 1949, can launch proceedings against a person charged with 
offences against the Act or the rules, regulations or by-laws made under It. 

The words “ take proceedings ” in s. 481 (1) of the Act cannot be interpreted to mean 
“ order proceedings to be taken. ” 

Therefore, where the Deputy Health Officer of a Municipality governed by the Act granted 
permission under s. 481 (1) (a) of the Act to the Licence Inspector of the Municipality to 
file a complaint in respect of an offence under s. 892 (1) (a) of the Act, it was held, that the 
Licence Inspector was not competent to file the complaint and that the complaint should have 
been filed by the Deputy Health Officer to whom power was delegated by the Municipal 
Commissioner under s. 69 (1) of the Act to take proceedings against any person charged with 
an offence under infer alia. s. 892 (1) of the Act. 

State v. Manilal Jethalal‘, overruled. 


(Maganlal Chunilal v. Manilal Maganlal. Criminal Appeal No. 59 of 1965, 
from Gujarat, decided on November 28, 1967). 


[NOTE 54] 


Sale of Goods Act (III of 1930), Secs. 54 (2), 18—-Whether seller has right of resale where 
property in goods has not passed to buyer—Property whether passes to buyer where there is contract 
for sale of portion of specified larger stock. 

The statutory power of resale under s. 54 (2) of the Sale of Goods Act, 1980, arises if the 
property in the goods has passed to the buyer subject to the lien of the unpaid seller. Where 
the property in the goods has not passed to the buyer, the seller has no right of resale under 
s. 54 (2). 

Section 18 of the Sale of Goods Act provides that where there is a contract for the sale 
of unascertained goods no property in the goods is transferred to the buyer uness and until 
the goods are ascertained. It is a condition precedent to the passing of property under a 
contract of sale that the goods are ascertained. The condition is not fulfilled where there is 
a contract for sale of a portion of a specified larger stock. Till the portion is identified and 
appropriated to the contract, no property passes to the buyer. 


(P. S. N. S. Ambalavana Chettiar and Company Lid. v. Express Newspaper Lid. 
Civil Appeals Nos. 165 and 166 of 1963, from Madras, decided on November 10, 
1967). 


18 [1947] Cal. 97. 14 (1952) 55 Bom. L.R. 877. 
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n [NOTE 55] 

Transfer of Property Aci (IV of 1882), Sec. 534—<Specifie Relief Act (I of 1877), Sec. 27.4 
Applicability of ss. 27A and 38A of the Acts. 

Section 58A of the Transfer of Property Act, 1882, is only meant to bring about a bar 
against enforcement of rights by a lessor in respect of property of which the lessee had already 
taken possession but does not give any right to the lessee to claim possession or to claim any 
other rights on the basis of an unregistered lease. Section 58A is only available as a defence to 
a lessee and not as conferring a right on the basis of which the lessee can claim rights against 
the lessor. 

Probodh Kumar Das v. Dantmara Tea Co, followed, 

Section 27A of the Specific Relief Act, 1877, applies only if the entire contract is made in 
writing. 

Section 27A (b) of the Specific Relief Act can apply only if possession of the entire pro- 
perty which is the subject-matter of the contract of lease, has been taken by the lessee. 


(Delhi Motor Company v. U. A. Basrurkar. Civil Appeal No. 495 of 1965, from 
Punjab, decided on January 8, 1968). 


[NOTE 56] 


Trespasser in possession of land—Right of owner to dispossess him by force, extent of— 
Plea of self-defence not pleaded—Whether Court can consider such plea. 


No one including the true owner has a right to dispossess the trespasser by force if the 
trespasser is in settled possession of the land and in such a case unless he is evicted in due 
course of law, he is entitled to defend his possession even against the rightful owner. But 
stray or even intermittent acts of trespass do not give such a right against the true owner. 
The possession which a trespasser is entitled to defend against the rightful owner must be a 
settled possession extending over a sufficiently long period and acquiesced in by the true 
owner. A casual act of possession would not have the effect of interrupting the possession 
of the rightful owner. The rightful owner may re-enter and reinstate himself provided he does 
not use more force than necessary. Such entry will be viewed only as a resistance to an 
intrusion upon possession which has never been lost. The persons in possession by a stray 
act of trespass, a posseasion which has not matured into settled possession, constitute an 
unlawful assembly, giving right to the true owner, though not in actual possession at the 
time, to remove the obstruction even by using necessary force. 

Even if an accused does not plead self-defence, it is open to the Court to consider such a 
plea if the same arises from the material on record. The burden of establishing that plea is on 
the accused and that burden can be discharged by showing preponderance of probabilities in 
favour of that plea on the basis of the material on record. 


(Munshi Ram v. The Delhi Administration. Criminal Appeal No. 124 of 1965, 
from Punjab, decided on November 27, 1967). 


GLEANINGS. 


BREAKING THE TRIANGLE 


Iv is difficult to imagine a more intolerable position than that of a wife, un- 
able to leave the matrimonial home, who finds herself forced to share it with 
her husband’s mistress. What the eye does not see, the heart does not grieve 
over—or at least the knowledge of infidelity is more easily borne than the 
sight of the ‘other woman’ among the household gods—but can a wife hope 
for any remedy from the law if her home is invaded in this way? In Adams 
v. Adams, reported at Solicitors’ Journal [Vol. 109], p. 899, Baker, J. gave a 
firm ‘no’ to this question, with one important qualification: if there are children, 
the court may have power to intervene, provided that divorce proceedings have 
already been instituted. It seems odd that a wife’s rights in such a matter should 
depend on the existence of children of the family. However, the explanation 
ig simple, it is a technical, not an ethical one. The wide powers of the court 


18 (1089) L.R. 66 LA, 298, s.c. 42 Bom. L.R, 199. 
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to grant injunctions depend on the existence of a legal right, which has already 
been invoked by process, and in the ordinary way a wife has no legal right 
against her husband’s mistress. No action has ever lain in tort at the suit of 
a wife for the adultery of her husband; therefore it follows that no action for 
damages could lie against the adulteress after this tort was swallowed up in 
the divorce jurisdiction. If the house were hers, she could sue the woman in 
trespass, and the court would then grant her an injunction if necessary in 
the course of that action. It is conceivable that an injunction might also be 
granted in an enticement suit, but this bristles with difficulties. Otherwise, 
her only hope would seem to be to provoke some physical violence, when she 
could start proceedings for assault and perhaps persuade the court to grant 
her an injunction (but this would probably not extend to ordering the other 
woman out of the house). Obviously her husband is in a more favourable position 
as he has a cause of action against his wife’s lover, and can therefore secure 
an injunction in a suitable case. If there are children the situation is different. 
The Divorce Division is charged with the protection of the children of the 
family, and has wide powers to make orders necessary for their protection. Thus 
once a divorce petition has been launched the court can make any order—even 
against those who are not parties to the suit—required for the children’s bene- 
fit, although the general principle that the purpose of an injunction is to main- 
tain the status quo pending the hearing of the main action will be followed. 
There is no remedy for a wife who is not prepared to divorce her husband: 
magistrates have no jurisdiction to make orders binding on third parties in 
matrimonial proceedings, however serious the risk of harm to the children. 
She could make the children wards of court, and it is likely that the Chancery 
Division would restrain an adulteress from living in the house with them, but 
this would seem an unnecessarily elaborate procedure. Another possibility is 
that she might, in certain cases, invoke her no very restricted rights under 
what remains of the deserted wife’s equity. This case highlights one of the 
few distinctions between husband and wife still tolerated by our law. The 
Master of the Rolls has pointed to the inequitable rules governing the deter- 
mination of a wife’s domicile; this lesser, but very real, injustice might also 
attract some judicial criticism in high places—S J. 


LIABILITY IN NDQLIGENOE 


Weller’s case [1965] 3 All E.R. 560, arose out of an escape of a virus that 
had been imported for use at an institute in research on foot and mouth disease. 
Cattle in the neighbourhood became infected and, as a result of statutory con- 
trol of the outbréak of disease, the local cattle market was put out of action. 
Auctioneers incurred loss because the market was not operating. They.sued 
the institute for damages. The court’s decision on the legal question of lia- 
bility was based on assumptions of fact, not on proof, it being assumed that 
there was negligence on the part of the institute which caused the outbreak of 
disease, Mr. Justice Widgery held that no injuria was established, for the auc- 
tioneers were not owed a duty of care by the institute. The duty of care was 
owed only to the owners of the cattle which were endangered by the escape of 
the virus. The auctioneers did not own the cattle that would have been auc- 
tioned in the market. Accordingly they had no cause of action and could not 
recover compensation for their economic loss. Similarly under the rule in 
Rylands v. Fletcher [1861-73] All E.R. Rep. 1, there was not sufficient proxi- 
mity of relation to entitle the auctioneers to recover under the rule of absolute 
liability established by that case—N.L J. 


The 
Bombay Law Reporter. 
JOURNAL 


May, 1968. 


ARE SEPARATION AGREEMENTS BETWEEN SPOUSES VALID ?* 


In a decision of far-reaching significance (if it is correct) the Madras High 
Court has opined that not only ante-nuptial but also post-nuptial agreements 
to separate are void. Mulla’s Hindu Law, 13th edn., p. 645 is cited for the 
view that present agreements to separate are valid, and we are now told in 
Thirumal Naidu v. Rajammal' that Mulla is wrong. 

The wife sued for restitution of conjugal rights under the Hindu Marriage 
Act, 1955. The husband put forward an agreement between them that they 
should live separately. If the agreement was valid and binding the husband 
could not have left the wife without her consent and he could not have 
‘“withdrawn from the society of the (wife)’’ without reasonable excuse within 
the meaning of s. 9(J) of that Act. The wife argued that the agreement was 
extorted from her by unfair means, but in view of other arguments the learn- 
ed judge did not pursue that aspect of the matter. He was satisfied that, 
even if the agreement had been freely consented to by her in full knowledge 
of her rights, it would have been void and would not have bound her. 

This, it is submitted, is a matter of the greatest importance, to be taken 
very seriously. The basis of the judgment of the learned judge is one to 
which this writer would be inclined at first sight to give every possible sup- 
port. It is an Indian judgment, based on Indian ideas and Indian cases, 
and it rejects as inapplicable the modern trend of English case law as not 
providing a proper precedent in the conditions of India, particularly in the 
background of the Hindu society. This is the sort of approach we have al- 
ways wanted. But is it correct in this instance? The present writer started 
off with a hope that it would turn out to be correct, for the persistence of 
Hindu traditional ideas about marriage, Hindu norms even in the midst of 
non-Hindu practices, is a fact of life and deserves to be recognised adequately. 

The learned judge notices English cases which, long ago, viewed separa- 
tion agreements with suspicion, and so considered many of them against public 
policy and so void.? It is manifest that this particular point of view is obso- 
lete in England and countries taking a similar view of the spouses’ contrac- 
tual powers. Does it survive in India? The only cases to which the learned 
judge refers are ones to which, to start with, we must give particular atten- 
tion. In the antiquated case of Tekatt Mon Mohini Jemadai v. Basanta Kumar 
Singh? it was decided that a Hindu wife must reside, as a matter of Hindu 
law, with her husband wherever he chooses to` reside—a proposition which, 
though not judicially declared not to be good law, is surely one which by no 
means everybody would accept as the last word on that subject. The judg- 
ment of Mr. Justice Ghose goes into texts and case-law, both Indian and 
English, and concludes that an ante-nwptial agreement on the part of the 
husband that he will never be at liberty to remove the wife from her parental 
abode is invalid as inconsistent with the Hindu law and against publie policy. 
With respect, this must be right, for under Indian conditions many a son-in- 


*By J. Duncan M. Derrett, D.C.L., Professor 1 yer 2M.L.J. 484. 
of Oriental Laws in the University of London, 2 See Wilson v. Wilson, (1848) 1 H.L. 
Lecturer in Hindu Law at the . Inns of Court Cases 588, H.L. 
School of Law, 8 (1901) LL.R. 28 Cal. 751. 
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jaw would be victimised were the contrary to be the law. Readers can call 
upon their own personal knowledge to confirm this aspect of the matter. It is 
evident that what was rejected by the learned judge was the ante-nuptial cha- 
racter of the alleged agreement and its tendency to place the husband himself 
within the power of the wife’s parents—a situation which seemed evidently 
contrary to public policy. But we.may mark his words (p. 765): 

“There is a fundamental difference between a case where an agreement for seperate living 
for a time is entered into during the continuance of mairiage and an agreement before or at 
the time of marriage controlling the rights of the parties which the law confers upon them 
after the marriage and which, if enforced, might make the marriage itself nugatory or 
infructuous. Such an agreement would seem to be opposed to public policy.” ; 
Such an agreement was struck down in the Tekait case. 

In Krishna Atyar v. Balammal* A a Brahmin, after refusal by his wife B 
to return, brought a suit for restitution in 1908. The suit terminated in a 
compromise between A and B in July 1904, by which it was agreed that B 
should return and live with A and that if at any time thereafter she should 
desire to live apart from A, she was to be paid Rs. 350 by A. B never re- 
turned to live with A, who in July 1907 brought a suit for restitution alleg- 
ing a demand and refusal in February 1907. It was held, following the 
Tekait case> that the agreement, providing for a future separation, was in- 
valid. It was forbidden by the Hindu law. Such agreements must be con-, 
sidered as opposed to public policy and unenforceable. Their Lordships, 
Sankaran Nair and Krishnaswami Ayyar, JJ., were fortified by the fact that 
the English law (at that time, 1910) was the same. The only other case re- 
ferred to was that of Meherally v. Sakerkhanoobhai® a similar case between, 
Khojas. 

Now it happens that shortly thereafter the English law took a turn. The 
proposition upheld in Krisima’s case is no longer accepted since MacMahon v. 
Mac Mahon: Purser v. Purser’ in Ireland in 1913, being followed in Meyrick’s 
Settlement: In re Meyrick v. Meyrick® in 1921, itself followed in Lurie v. 
Lurie? in 1988. 

Our question now is whether post-nuptial agreements to separate are void 
ab initio because they are contrary to the Hindu law. The English law: by 
no means strikes such contracts down unless they contain some other unlaw- 
ful element: P. M. Bromley, Family Law, 3rd edn. (1966), p. 188; Derrett, 
Introduction to Modern Hindu Law (1968), § 312. If such contracts are void 
thousands of arrangements now in‘ operation throughout India fall to the 
ground. From where did the notion come that spouses could separate by 
agreement, if the Hindu law was so opposed to them? The answer, one regrets 
to say, is simply this that the Hindu norm was that the wife should never 
leave her husband; but that practice has enabled the wife to live apart -with 
her husband’s consent. That this can- happen even in the eye of the law is 
plain from the wording cf-the Hindu Marriage Act itself, s.10(/) Explanation: 

“In this section, the expression ‘desertion’, with its grammatical variations and cognate 
expressions, means the desertion of the petitioner by the other party to the ears without 
reasonable cause and without the consent or against the wish of such party,.. 

What ‘‘consent’’ would this be if agreements to live apart sould not be enter- 
ed into? 

The range of cases dealing with this e TE is enormous. Wives are 
coming before the courts and praying for an enhancement of their allow- 
ance under separation agreements, and if the latter come within s. 25 of the 
Hindu Adoptions and Maintenance Act, 1956, as they most frequently ‘do, the 
prayer is granted. Would the courts be doing this if such agreements were 


void and against publie policy? i A 
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One may suppose that it did not occur to the learned judge in Madras that 
agreements for the wife’s separate maintenance were separation agreements! 
The style of the usual textbooks on Hindu law is such that separation agree- 
ments do not form a chapter (the present writer’s is the exception). Never- 
theless it is clear that when a husband goes to the length of formally agree- 
ing that he shall pay maintenance to his wife he is consenting to her living 
apart from him permanently or indefinitely, and her consent to accept this 
allowance makes the agreement a separation agreement even though it may 
not contain the non-molestation clause which is a frequent (but not invariable) 
ingredient in English separation agreements. 

Mulla, in his commentary on the Hindu Marriage Act (Hindu Law, 18th 
edn., p. 645) rightly points out that the Tekait case!’ made a careful dis- 
tinction between ante-nuptial and post-nuptial agreements. Mulla (ie. the’ 
editor, Sri S. T. Desai) adds 


“,..There seems no reason why a valid agreement for immediate and not future separation 
bona fide entered into during the continuance of marriage with a view to enable the parties to 
live in peace should not be treated as empowering the court to refuse a decree for restitution.” 
In the present writer’s submission this is correct. 

Further, if the remedy of judicial separation has been made available, as 
it has, to spouses under the Hindu Marriage Act, how can it be said that 
voluntary separation is impossible? Can it seriously be argued that what can 
be obtained through the court could not be arrived at validly by the parties 
by way of settlement or compromise? If such a notion should be upheld there 
would be an anomaly of a most curious kind, unknown to Indian law. No one 
will seek to uphold the Madras judgment under discussion on the ground that 
it will give extra work to the Bar. 

Finally, the present writer invites readers to look at a few sample cases 
where actual separations had taken place by agreement between the spouses, 
not in one of which separation was disputed on the ground that it contra- 
vened the Hindu Law or publie policy: Darasikrishnayya v. Darisi Hanu- 
mayamma' (where the terms of the agreement are set out fully); Subbayyan 
v. Ponnuchams Chettiar?; Sivagnanathammal v. Sankarapandian Pillai, 
Purshottamdas v. Rukshamant'* (a particularly strong case); Seshi Ammal v. 
Thaiyu Ammal (ef. Pathuri Veeranna v. P. Setthamma™® on the subject of 
the right to an enhancement); Mussamnuat Sham Devi v. Mohan Lal? (where 
separate living by consent is particularly adverted to at p. 595). 

If it is asked, how then do wives who have accepted maintenance as part 
of a separation agreement come forward later as plaintiffs suing for restitu- 
tion, and why should not the court allow them to attempt to effectuate a re- 
conciliation, because they after all remain wives in the eye of the law, the 
answer is simply this: not that they want a reconciliation and want to live 
with their husbands again, but that they want more money out of them. The 
ease ig the same in reverse with the husbands who sue for restitution when 
their wives have applied for maintenance from them under s. 488 of the 
Criminal Procedure Code: the husbands do not want a reconciliation—all they 
want is to avoid paying the money. A simple solution, and unworthy of the 
highfaluting appeals to the spirit of the Hindu law and spouses’ duty to re- 
main ever faithful, like hirds in a nest. Let us by all means remain awars 
of the traditional factors which make Hindus ‘Hindus’: but let appeals to 
them not be manifestations of dissimulation. 


10 (1901) LL.R. 28 Cal. 751. 14 (1986) 39 Bom. L.R. 458, s.c. [1988] 
11 [1955] AIR. N.U.C. 671 (Madras) Bom. 1, [1987] ALR. Bom. 858. 

(Jan. 27, 1954). . 15 [1964] Å.I.R. Mad. 217. 

12 [1941] A.LR. Mad. 727. 16 [1967] 2 An. W.R. 475. 

18 bess ALR. N.U.C. 1458 (Trav.- 17 [1988] I.L.R. 15 Lah. 591. 


Co.) (Feb. 26. 1984). 


a 
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NOTES ON RECENT SUPREME COURT DECISIONS. 


{NOTE 57] 


Civil Procedure Code (Act F of 1908), O.XX XII r. 15—Decree passed against lunatic without 
appointment of guardian—Sale in execution of such decree whether void, 

If a decree is passed against a minor without appointment of a guardian, the decree is a 
nullity and is void and not merely voidable. This principle is applicable to the case of a lunatic 
in view of r. 15 of O.XX XII of the Civil Procedure Code, 1908, and a sale held in execution of 
a decree passed against a lunatic who was not represented by a guardian, is void and must be 
treated as non-existent. 


(Ram Chandra Arya v. Man Singh. Civil Appeal No. 879 of 1965, from 
Allahabad, decided on December 8, 1967.) 


[NOTE 58] 


Constitution of India, Arts. 58, 84, 102, 60, 324—Presidential and Vice-Presidential Elections 
Act (XXXI of 1952), Sec. 18—Indian Penal Code (Act XLV of 1860), Sec. 171-C—Representation 
of the People Aci (Act XLII of 1951), Sec. 123(2}—Candidate standing for office of President 
whether must take oath before becoming eligible for election—Whether mere canvassing in favour of 
candidate constitutes “undue influence” under 8. 18(1) (b) of Act XX XI of 1962. 

So far as the election to the office of the President under s. 58 of the Constitution of India, 
is concerned, the candidate standing for the same has not to take any oath before becoming 
elegible for election as candidate. 

The definition of “undue influence” contained in s.171-C of the Indian Penal Code, 1860, 
does not take in mere canvassing in favour of a candidate at an election. It is difficult to lay 
down in general terms where mere canvassing ends and interference or attempt at interference 
with the free exercise of any electoral right begins. That is a matter to be determined in each 
case; but there can be no doubt that if what is done is merely canvassing it would not be 
undue influcnee. 

It is open to Ministers to canvass for candidates of their party standing for election. Such 
canvassing does not amount to undue influence but is proper use of the Minister's right to ask 
the public to support candidates belonging to the Minister’s party. It is only where a Minister 
abuses his position as such and goes beyond merely asking for support for candidates belong- 
ing to his party that a question of undue influence may arise. But so long as the Minister only 
asks the electors to vote for a particular candidate belonging to his party and puts forward 
before the public the merits of his candidate it cannot be said that by merely making such re- 
quest to the elcctorate the Minister exercises undue influence. The fact that the Minister’s 
request was addressed in the form of what is called a whip is also immaterial so long as it is 
clear that there is no compulsion on the electorate to vote in the manner indicated. 


(Baburao Patel v. Dr. Zakir Husain. Election Petition No. 1 of 1967, decided 
_ on November 7, 1967.) 
[NOTE 59] 


Contract—Contract induced by fraud whether void—Fraudulent misrepresentation as to 
character and contents of document, effect of—Indian Limitation Act (IX of 1908), Sec. 91—Sutt 
to set aside deed of gift obtained by undue influence—Period of limitation whether starts when influ- 
ence escaped. 

A contract or other transaction induced or tainted by fraud is not void, but only voidable 
at the option of the party defrauded. Until it is avoided, the transaction is valid, so that third 
parties without notice of the fraud may in the meantime acquire rights and interests in the 
matter which they may enforce against the party defrauded. ‘The fact that the contract has 
been induced by fraud does not make the contract void or prevent the property from passing, 
but merely gives the party defrauded a right on discovering the fraud to elect whether he 
shall continue to treat the contract as binding or disaffirm the contract and resume the pro- 
perty. If it can be shown that ‘the party defrauded’ has at any time after knowledge of the 
fraud either by express words or by unequivocal acts affirmed the contract, ‘his’ election is 
determined for ever. The party defrauded may keep the question open so long as he does nothing . 
to affirm the contract.” (Clough v. London and North Western Railway Co.*). 


1 (1871) L.R. 7 Ex, 26. 34. 
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The legal position will be different if there is a fraudulent misrepresentation not merely as 
to the contents of the document but as to its character. The authorities make a clear distin- 
etion between fraudulent misrepresentation as to the character of the document and fraudulent 
misrepresentation as to the contents thereof, With reference to the former, it has been held 
that the transaction is void, while in the case of the latter, it is merely voidable. 

Under art. 91 of the Indian Limitation Act, 1908, the three years’ period of limitation to 
set aside a deed of gift on the ground that it was obtained by undue influence, runs from the 
date when the plaintiff discovered the true nature of the gift deed and not from the date when 
he escaped from the influence by which he alleged that he was dominated. 


(Ningawwe v. Byrappa Shiddappa Hirekurabar. Civil Appeal No. 586 of 
1965, from Mysore, decided on January 17, 1968.) 


[NOTE 60) 
Election petition—Burden of proof. 
An election is something which cannot be readily set aside. There must be proof and con- 
. vineing proof that a person is not properly chosen to fill a particular seat. Mere suspicion or 
surmise is not sufficient after the Returning Officer accepts a candidature and the candidate 
is chosen in the election. Once a community has gone to the polls and the voters have exercised 
their franchise it is necessary for an election petitioner to show that the candidate is not entitled 
to the seat. In other words, the burden originally lies on the election petitioner and he cannot 
succeed unless he discharges that burden. 
` (Lawman Siddappa Naik v. Kattimani Chandappa Jampanna. Civil Appeal 
No. 1808 of 1967, from Mysore, decided on January 19, 1968.) 
[NOTE 61} 

Indian Evidence Act (1 of 1872), Sec. 32—Admvissibility of statement made by deceased person 
regarding his age. 

A statement regarding the age of the person concerned is one relating to the existence of 
any relationship by blood or marriage or adoption within s.82(5) of the Indian Evidence Act, 
1872. Therefore, a statement made by a deceased person in his will that he was of a certain 
age at the time of its execution is admissible under s. 82(5) of the Act. 

Both sub-as. (5) and (6) of s.82 of the Indian Evidence Act, declare that in order to be admis- 
sible the statement relied on must be made ante litem motam by persons who are dead, i.e., before 
the commencement of any controversy actual or legal upon the same point. The words “before 
the question in issue was raised” do not necessarily mean before it was raised in the particular 
litigation in which such a statement is sought to be adduced in evidence. The principle on which 
this restriction is based is succinctly stated in Halsbury’s Laws of England, 8rd Ed. Vol. 15, 
p. 808 in these words : “To obviate bias the declarations are required to have been made ante 
litem motam which means not merely before the commencement of legal proceedings but before 
even, the existence of any actual controversy concerning the subject matter of the declarations.” 


(Kalidindi Venkata Subbaraju v. Chintalapati Subbaraju. Civil Appeal No. 
129 of 1965, from Andhra Pradesh, decided on November 21, 1967.) 
[NOTE 62] 

Landlord and tenant—Hotel-keeper and occupter of apartment in hotel—Test whether occupier 
licensee or tenant, 

The test of exclusive possession of premises, though not conclusive, is a very important 
indication in favour of tenancy. . 

Normally, an occupier of an apartment in a hotel is in the position of a licensee as the hotel- 
keeper retains the general control of the hotel including the apartment. But it is not a necessary 
inference of law that the occupier of an apartment in a hotel is not a tenant. Where, the hotel- 
keeper retains no control over the apartment, the occupier is in the position of a tenant. In 
Halsbury’s Laws of England, Vol. 28, Art. 1028, p. 488, the law is accurately summarised thus: 
“A lodger who has no separate apartment is only a licensee, and, even though he has a separate 
apartment, he has not in law an exclusive occupation, and is therefore in the position of a licensee, 
if the landlord retains the general contro] and dominion of the house, including the part occupied 
by the lodger; but, if in fact the landlord exercises no control over that part, the occupier is a 
tenant. The occupier does not, however, become a lodger merely by reason of the fact that the 
landlord resides on the premises and retains control of the passages and staircases and other 
parts used in common.” 
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On the question whether the occupier of 2 separate apartment in a premises is a licensee or a 
tenant, the test is—has the Jandlord retained control over the apartment ? The fact that the 
apartment is a room in a hotel may lead to the inference that the hotel-keeper retains the 
general dominion of the entire hotel including the apartment and that the occupier is in the 
position of a lodger or inmate. But the inference is not a necessary inference of law. Where 
the best evidence of the grant is withheld from the scrutiny of the Court, an inference can be 
rightly drawn that the occupiers were tenants. 

A waiver is an intentional relinquishment of-a known right. There can be no waiver un- 
leas the person against whom the waiver is claimed had full knowledge of his rights and of facts 
enabling him to take effectual action for the enforcement : f such rights. 


(The Associated Hotels of India Lid. v. S. B. Sardar Ranjit Singh. Civil — 
Appeal No. 1249 of 1967, from Delhi, decided on December 7, 1967.) 
[NOTE 63] 


Indian Limitation Act (IX of 1908), Sec. 12(2), Schedule I Item 157——Meaning of expression 
“time requisite” in s. 12(2). . 

The expression ‘time requisite’ in s. 12(2) of the Indian Limitation Act, 1908, cannot be 
understood as the time absolutely necessary for obtaining the copy of the order. What is 
deductable under 8.12(2) is not the minimum time within which a copy of the order appealed 
against could have been obtained. Sub-section (2) of 8.12 enlarges the period of limitation pres- 
eribed under entry 157 of Schedule I to the Act. That section permits the appellant to deduct 
from the time taken for filing the appeal, the time required for obtaining the copy of the order 
appealed from and not any lesser period which might have been occupied if the application 
for copy had been filed at some other date. That section lays no obligation on the appellant 
to be prompt in his application for a copy of the order. A plain reading of s.12(2) shows that 
in computing the period of limitation prescribed for an appeal, the day on which the judgment 
or order complained of was pronounced and the time taken by the Court to make available the 
copy applied for, have to be excluded. There is no justification for restricting the scope of the 
provision. i 

Mathela v. Sher Mohammad?, overruled. 
Tirumala Reddi v. Anavemaredd, approved. 


(The State of U.P. v. Maharaj Narain. Criminal Appeal No. 122 of 1965, 
from Allahabad, decided January 80, 1968.) 
[ NOTE 64] 


Indian Oaths Act (Act X of 1873), Sec. 5—Criminal Procedure Code (Act: V of 1898), Secs. 
842, 342.4, 337, 338, 494—Indian Evidence Act (1 of 1872), Secs. 10, 182—Constitution of India, 
Arts. 14, 20—Applicability of exclusionary clause in 8. 5 of Indidn Oaths Act—Competency of 
accomplice to be examined as witness—Admissibility of evidence of photographs to prove writing or 
handwriting—Identification of suspect by witness how to be made. 

The exclusionary clause in s.5 of the Indian Oaths Act, 1878, must be interpreted as a 
whole and “criminal proceeding” mentioned therein means a criminal inquiry or a trial before 
a Court and the “accused” referred to means a person actually arraigned, that is, put on a trial. 

The competency of an accomplice to be examined as a witness is not destroyed because he 
could have been tried jointly with the accused but was not and was instead made to give 
evidence in the case. Section 5 of the Indian Oaths Act and 3.842 of the Criminal Procedure 
Code, 1898, do not stand in the way of such a procedure. 

Where s, 887 or 838 of the Criminal Procedure Code apply, it is always proper tc invoke 
those sections and follow the procedure there laid down. Where these sections do not apply 
there is the procedure of withdrawal of the case against an accomplice. 

Evidence of photographs to prove writing or handwriting can only be received if the 
original cannot be obtained and the photographic reproduction is faithful and not faked or false. 
Such evidence should be admissible particularly under 3.10 of the Indian Evidence Act, 1872, 
to prove participation in a conspiracy. 

The showing of a large number of photographs to a witness and asking him to pick out that 
of the suspect is a proper procedure but showing a photograph and asking the witness whether 
it is of the offender is improper. If the intention is to rely on the identification of the suspect 
by a witness, hi» ability to identify should be tested without showing him the suspect or his 


2 [1935] AIR. Lah, 682, 3 (1983) I.L.R. 57 Mad, 680. 
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photograph, or furnishing the date for identification. Showing a photograph prior to the 
identification makes the identification worthless. 


(Laamipat Choraria v. The State of Maharashira. Criminal Appeals Nos 
50 to 52 of 1964, from Bombay, decided on December 14, 1967.) 
[NOTE 65] 

Trust—Contribuiors to trust fund at time of its foundation—Whether such contributors become 
founders of irust—Private trust—Who may sue for seitlemeni of scheme. 

It is not a correct proposition of Jaw to state that every donor contributing at the time of 
foundation of a trust becomes a founder of the trust. It may be that in a particular case all the 
contributors of a trust fund become the founders of the trust itself, but the question when a 
contributor would become in Jaw a joint founder of the trust would depend not merely upon 
the fact of ‘his contribution but also upon the surrounding circumstances proved in the parti 
cular case and the subsequent conduct of the parties. 

In the case of a private trust a suit can be filed for the removal of the trustee or for settle- 
ment of a scheme for the purpose of effectively carrying out the objects of the trust. If there is a 
breach of trust or mismanagement on the part of the trustee, a suit can be brought in a civil Court 
by any person interested for the removal of the trustee and for the proper administration of the 
endowment. A Civil Court may frame a scheme in the case of a private endowment at the 
instance of the parties interested. 


(Kt. N. Rm. Thenappa Chettiar v. N. S. Kr. Karuppan Chettiar. Civil Appeal 
No..855 of 1965, from Madras, decided on January 81, 1968.) 


BOOKS AND PERIODICALS. 


Punishment and Responsibility. By H.L.A. Hart. Bompay 1 BR: Oxford 
, University Press, Oxford House, Apollo Bunder. Royal 12 mo. Pages 271. 
Price 14s, (Boards edition 28s.). 


Tus is a collection of nine essays by a well-known jurist and Professor 
of Jurisprudence in the University of Oxford whose The Concept of Law pub- 
lished in 1961 has been a landmark in legal studies in recent years. It re- 
presents, according to the publishers, the main contribution made by Prof. Hart 
in the last decade to tha theory of punishment and the critical study of legal 

eriteria of responsibility. The first three essays deal with the rationale of 
the ‘doctrine of mens rea which leads to a discussion of capital punishment in 
the light of the Murder Act, 1965. The following three essays analyse a spe- 
cific condition of criminal responsibility, namely, acts of will, intention and 
negligence. In the first one of these the author expresses his doubt about the 
doctrine that besides mens rea there is another ‘mental’ element which is re- 
quired for responsibility, that the accused’s conduct must be voluntary and 
not involuntary. The second essay in this group deals with the place which the 
criminal law of most countries allocates to the idea of intention as one of the 
principal determinates both of liability to punishment and of its severity. In 
the last one the author subjects to close scrutiny Dr. J.W.C. Turner’s famous 
essay The Mental Element in Crimes at Common Law. The next two essays 
critically examine the claim that the criminal law could and should dispense 
with mental conditions of responsibility and here the author puts forward his 
view that the principle of responsibility has a value and importance quite in- 
dependent of retributive or denuciatory theories of punishment. This leads to 
an interesting discussion of the changes among crities of the law towards the 
whole doctrine of the mental element in responsibility wherein the author has 
dealt with the notion of diminished responsibility introduced by the Homicide 
Act of 1957 to supplement the M’Naghten Rules formulated by the Judges of 
the House of Lords in 1843. The last.of these essays gives a comprehensive 
account of the complexities and ambiguities of the notions of Responsibility 
and Retribution: These essays have previously been published in various Jour- 
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nals and the Notes at the end of the book, besides containing the author’s 
development and modifications of his views in the light of criticisms made by 
other writers, includes an account of the changes or developments in the law 
discussed in the text. Of particular interest to the Indian reader will be the 
author’s discussion on the Mental Health Act, 1959, which provides that the 
Court may, after conviction of the offender, if two doctors agree that the 
accused falls into any of four specified categories of mental disorder, order 
his detention for medical treatment instead of passing a penal sentence. This 
book is an outstanding contribution to an important aspect of criminal juris- 
prudence. 


The Critical Problems of the Indian Constitution. (Chimanlal Setalvad Lec- 
tures. November 1966). By the Hon’ble Mr Justice P. B. MuxHarst Bom- 
BAY 1: The University of Bombay, University Buildings, Fort. Demy octavo. 
Pages 195. Price Rs. 15. 


It is gratifying to note that the University of Bombay in presenting this 
volume is pursuing its commendable policy to give permanent form to lectures 
delivered under its auspices. If any justification for such a course was needed, 
the present series of brilliant lectures delivered by Mr. Justice Mukharji of 
the Calcutta High Court provides it in ample measure. In the words of the 
author these lectures pick out areas and problems under the Indian Constitu- 
tion which are showing the stress and strain of both constitutional and un- 
constitutional challenge. The first three lectures deal with these critical pro- 
blems in relation to the Executive, the Legislative and the Judicial powers 
and the institutions through which these powers function under the Constitution. 
In the first one of these, on an analysis of the Indian Executive, specially the 
powers and functions of the President under the Constitution, the author de- 
plores the fact that 


“by wrong action and wrong interpretation of the constitutional provisions it [the Indian 

Executive} has been reduced to a degree of ineffectiveness which unless corrected, is going to 
create not only constitutional problems but extra-constitutional problems which might spell 
disaster for the coun! 
In dealing with the legislative powers of Parliament and the State Legislatures 
in the second lecture, he has many hard things to say about the lamentable 
decline in precision and accuracy in drafting laws and what he terms as ‘‘ad 
hoc legislation on the basis of ad hoc suggestions from different depart- 
ments of Government, often expressed in cumbrous phraseology’’. This is what 
he has to say about the absence of planning laws which has created a legal 
wilderness. 


‘In this jungle of laws, neither the Government nor the administrator, nor the Judges, 
nor the people, know to find their way, what the laws actually ere, and where are they to 
be found in any intelligible and easily available arrangement The traditional presumption 
that every citizen is supposed to know law no longer holds good in India. The principle, 
Ignoratia legis non excusat, in the context of this description sheds most of ita basic justification 
and is fast becoming unrealistic.” 

The author comes into his own in the third lecture where he has to deal with 
problems to which he is particularly alive. He draws pointed attention to 
seven specific features including the meagre salary and pension paid to Judges 
which, as he states, have seriously undermined the independence of the judi- 
ciary and have led to the decline in the standard and quality of Judges in 
India. The concluding lectures deal with federalism, the scope of convention 
and the Rule of Law under the Indian Constitution. The Appendix to the 
volume contains a critique on the majority decision in Golak Nath’s case. 

The author advocates the convening of periodic conventions on the Consti- 
tution so that progress, achievements, failures and actual administration are 
periodically under serutiny to keep the Constitution as the living and dynamic 
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symbol of a growing and developing nation like India. Till such time as con- 
ventions like. these come into being, assessments of the Constitution and its 
working like the presert one will be invaluable to all concerned. 


Income Tax Law in India. By S. V. PIKALE, B.A., LL.B., and H. C. BANAVALI, 
M.A., LL.B. Advocates. Second Edition. Bompay-34: Shree Katyayani Pub- 
lications, 603 Arun Chambers, Tardeo Road. Royal octavo. Pages 539. 
Price Rs. 21. 


Waen simplification of the income-tax law and procedure seems to be a 
distant and perhaps unattainable goal, every effort to explain the provisions 
of this intricate fiscal statute is more than welcome. The authors of this book 
have rendered a publie service by placing within reach of the lay reader a full 
and lucid exposition of the law on the subject. The book opens with an inte- 
resting introduction which traces in brief the history of the income-tax law in 
India since its introduction in 1860. This is followed by a survey of the present 
Act considered under various heads, such as incidence of income-tax; income for 
income-tax purposes; computation of income; assessment, re-assessment and 
rectification and appeal, revision, reference, writ etc. The various topics under 
these heads are explained with commendable clarity and the relevant case law 
ig dovetailed into the explanatory text. A notable and useful feature of the 
book is that numerous illustrations are interspersed throughout the discussion 
to lay bare the provisions of the Act. To add to its utility the appendices 
contain much informative material, e.g. assessment of foreigners in India, 
taxation concession orders in respect of the erstwhile enclaves like Goa and Pon- 
dicherry and important provisions of other direct tax laws. It will be hard to 
come by another publication of this type which will not only be indispensable 
to the student and the lay assessee but will come in handy for ready reference 
to income-tax practitioners. 


Mulla on the Indian Registration Act. Seventh edition. By J. R. DHURAN- 
DHAR, B.A., LL.B. Assisted by A. K. SARKAR, M.A., LL.B., Advocate, BOMBAY 
2: N. M. Tripathi Private Ltd., Princess Street. Royal octavo. Pages 423. 
Price Rs. 20. 


Provisions of the Act dealing with documents of which registration is com- 
pulsory and the effects of their non-registration have in the main received 
judicial interpretation since the last edition of the book was published in 1963. 
The editor has taken note of these decisions and has brought down the case 
law to the end of 1967 by the inclusion of an Addenda. To make the book 
comprehensive, the latest Rules issued by the various States under the Act are 
set out at the end. Since its third edition this book has had some distinguished 
editors and the present editor has successfully maintained the high standard of 
editorship set by them. This book which has served the profession for over 
four decades and has stood the test of time will undoubtedly continue to be 
indispensable to the new generation of lawyers. 


Law relating to Advocates, Advocacy and Professional Ethics. By ©. ©. ANAJ- 
WALA, B.A. (Hons.), LL.B., Advocate. Bompay 2: C. Jamnadas & Co., 146 C, 
Princess Street. Royal octavo. Pages 150. Price Rs. 7. 


Tas neatly produced book deals with the course prescribed by the various 
State Bar Councils for the Advocates’ examinations on the subjects appearing 
in the title. It gives the texts of three Acts with brief comments which are 
germane to the subjects discussed, namely, the Advocates Act, 1961, the Bom- 
bay Pleaders Act, 1920 and the Legal Practitioners Act, 1879. Rules made 
by the Bombay High Court regarding remuneration and fees of attorneys 
and for costs and computing advocates fees and Rules on ‘‘Standards of pro- 
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fessional conduct and etiquette” made by the Bar Council of India are also 
included. The author’s contribution to the subject is contained in chapters 
in which he has set forth the rules of professional ethics and conduct and the 
art of advocacy with 1 concluding section wherein are reproduced verbatim 
illustrations of cross-examinations conducted by some eminent counsel. In the 
course of his exposition the author has referred to various authorities and deci- 
sions bearing on the subject. This is not only a reliable text-book for students 
but an eminently readable and entertaining book for the profession at large. 


Fundamental Rules explained. Vol. I. Bompay-26: Hind Publications (Pub- 
lisher: N. M. Khosla), Flat 24, Deepak Building, Pedder Road. Demy octavo. 
Pages 756. Price Rs. 25. 


THis enterprising publisher whose Statutory Rules and Regulations of Cen- 
tral Services has already been noticed on these pages continues his useful series 
of books by the publication of the present volume containing Fundamental 
Rules which with certain exceptions apply to all Government servants whose 
pay is debitable to civil estimates in India. Under the different Rules are given 
the orders and decisions of the Government of India (Ministry of Finance 
and Home Affairs), audit rulings and instructions issued by the Comptroller 
& Auditor General of India with their application to typical cases. The appen- 
dices contain Revised Leave Rules, 1933 and the Central Civil Service (Re- 
vised Pay) Rules, 1960. This publication will be indispensable to Central and 
State Governments and to all those who are affected by these Rules. 


L. 8. Sastri’s Law and Practice of Co-operative Societies in India. Vols. I & 
II. By T. R. Sgvasan, Advocate. 2nd edition. 1968. AnnanaBap-1: Law 
Book Co., Sardar Patel Marg. Royal octavo. Price Rs. 30 per volume. 


SEVENTY Four pages of this publication which runs into some fifteen hundred 
pages are devoted to a rapid examination of the provisions of the Co-operative 
Societies Act 1912, and the rest of the pages reproduce the Acts and Rules 
enacted by the various States relating to the formation and working of ths 
co-operative societies in the respective States. This compilation will be useful 
an a comparative study of the law on the subject as obtaining in the different 

tates. 


Bulletin of the International Commission of Jurists. No. 32. December 1967. 
` Editor: Sean MacBripp. Geneva (Switzerland): International Commission 
of Jurists, 2 Quai Du Cheval-Blanc. Pages 48. Price £ 0.5.4; $ 0.75. 


Tus issue of the Bulletin contains a summary of the provisions of the 
Family Code of the German Democratic Republic which came into force in 
1965. This Code in 110 Articles regulates the vast and important field of 
matrimonial and family life and their related matters. As regards divorce it 
is interesting to note that the only ground for it in the Republic is a complete 
breakdown in the marriage and such a breakdown is only recognised when so- 
ciety no longer has any interest in preserving the marriage, that is, when it 
can no longer be regarded as contributing to the further development- of society. 


The Government Law College Magazine. Bombay. Vol. XXXV, No. 2. 


Tris issue of the magazine contains a number of articles by the Principal 
and members of the teaching staff of the College but not a single contribution 
from a student. One would have thought that a college magazine was primarily 
intended as a forum for students wherein they could express themselves on the 
various subjects under study and not as a platform for disquigitions on topics 
far removed from the college curricula. 
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GLEANINGS. 


RELATIONS BETWEEN SOLICITORS AND BARRISTERS. 


Tu following statement was issued by the General Council of the Bar in 
England on February 22, 1968. 


The Bar Council and the Inns of Court have been making considerable strides 
in sweeping away certain of their practices which are a residue of the past. 
In recent weeks the Four Inns of Court have all decided to allow solicitors to 
be invited into their halls for dinner on guest nights. This is only one example 
of an attempt to rationalise the situation. The Bar Council have now relaxed 
certain other professional rules which today they feel are unnecessary. 


Jt has been widely thought in the past that for a practising member of the 
Bar to seek out the company of a solicitor in a purely social context, even if 
this does not constitute actual touting, always and inevitably is either un- 
seemly or involves an appearance of touting and should, therefore, be dis- 
couraged. The new approach is that, subject to the long-established rule that 
a barrister does not tout, there is no objection to practising barristers associat- 
ing freely with solicitors and other professional persons, e.g., accountants, who 
are in a position to send work to counsel, either socially or in the course of 
attending professional conferences, i.e., conferences of professional persons other 
than barristers. 


The rulings governing conferences with counsel have also been relaxed. As 
a general rule it is improper for a barrister to attend conferences at his soli- 
citor’s office, unless in exceptional circumstances. Firstly, where the barrister 
is for the time being conducting a case outside the town where he: has his 
‘chambers, and is unable to offer appropriate accommodation of his own choice 
for the purpose of the conference. Secondly, where age, infirmity or disability 
would make it difficult for the solicitor or the lay client to attend at the bar- 
rister’s chambers. Thirdly, where in the barrister’s judgment it is necessary, 
in the interests of his client, that he should accompany his solicitor client upon 
the inspection of documents. Finally, when the conference is ancillary to a 
brief to view. 


Rumpustious Bur STUL DEFENSIBLE. 


Trose who wish to criticise decisions of the courts, and do so responsibly, 
can, we think, be content with the room for manoeuvre which they have on 
many occasions been assured is theirs. The wide measure of that freedom was 
forcibly reaffirmed by the Court of Appeal last week in R. v. Metropolitan 
Police Commissioner, ex p. Blackburn, for in those proceedings it was held that, 
“however outspoken, however vigorous, however rumbustious, however wide of 
the mark, whether in good taste or bad taste, even though inaccurate in mate- 
rial respects’’-—yet criticism would not amount to contempt even in regard to 
a case in which an appeal was pending. What then, it may well be asked, does 
one have to do to be held guilty of contempt? One must, Lord Justice Salmon 
said, not go beyond ‘‘the limits of reasonable courtesy and good faith’’, and 
even those limitations define in generous terms, first, the long established ex- 
clusion of what Lord Russell of Killowen described in R. v. Gray [1900] 2 Q.B. 
36 as ‘‘scurrilous abuse of a judge in his character of a judge’’, and, secondly 
what the courts have on many occasions (most recently in R. v. Foley: N.L.d., 
November 16, 1967, p. 1204) said must be shown to be irresponsible comment 
before it can be held to be contempt. A motion like that in R. v. Metropolitan 
Police Commissioner, ex p. Blackburn, ‘‘misgnided and misconceived’’ as coun- 
sel for the alleged contemnor said it was, and having, as the Court of Appeal 
found, so little to commend it, illustrates the point made in a report published 
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by Justice in 1965, that proceedings for contempt should not be instituted with- 
out the Attorney-General’s fiat to protect the authors of legitimate criticism 
from ill-founded proceedings —N . D.J. 


SoMNOOYOLIST. 


Tue remarkable story of the motor cyclist who had charges of riding with- 
out due care, without insurance and without an excise licence against him dis- 
missed at Chesterfield on the grounds that he had walked (and ridden) in his 
sleep, is not unique. There are at least three other recorded cases of acquittals 
on the ground that the defendant was asleep when he did the act on which the 
charge was founded. In 1936 at Bristol Assizes the defence was successful 
against a charge involving an offence against a girl living in the same house 
(R. v. Stone). In R. v. Price, heard at Maidstone Assizes in 1949, a marine 
was acquitted of wounding a corporal with a bayonet when not fully recovered 
from a dream. In R. v. Partridge (Datly Telegraph, 20th February, 1952), 
the charge was attempted murder. The defendant had walked downstairs in 
his sleep, got an axe and hit his wife. If this defence is established, and it 
must certainly be a hard one to prove, it seems to be available against offences 
where there is not normally any element of intention needed. In the recent 
case, for example, the prosecution does not generally have to prove that there 
was any intention to ride a motor cycle without a valid third-party insurance 
policy; to have done so is enough to commit the offence, So the argument for 
the somnambulist is not that he could not have had any intention to do what 
he did do, but that for all practical purposes it was not he who did it. Itisa 
sort of actus nullius. Obviously no one wants people committing offences even 
if asleep, but it seems right that the sleepwalkers are not convicted. After 
all, what purpose could there be in punishing them? There could be no effec- 
tive deterrent and no element of reform. For those who are interested to 
pursue the topic further it is discussed in Glanville William’s Criminal Law, 
2nd ed., pp. 483-4.—S J. 


A FRANK APPRAISAL 


A comparison of legal journals today with those of a century or so ago shows 
that much has changed. Dull in appearance, they were unexpectedly lively in 
content. They pulled no punches. The death of Lord Romilly at an advanced 
age provoked the editor of The Law Journal of that time to rebuke the pro- 
fession for ‘‘the pertinacity with which, with some rare exceptions. ..its mem- 
bers cling to work and utterly refuse even in the weakness of age to exchange 
the labour and turmoil of courts for the ease and quiet of the library or the 
domestic circle”. Lord Romilly owed much of his success, his mourning con- 
temporaries were told, to the memory of his distinguished father (the great law 
reformer) and ‘‘not a little to that powerful Wigg connection into which he 
was...born’’. He had ‘‘unbounded industry—that peculiar gift [which] 
rarely fails in the long run to bring the second-rate man up to the level of 
genius’’, On the other hand, it was not in the reports of the cases he decided 
“that always look for...luminous expositions of the doctrines of the equity’’. 

Frank rather than scathing, at least by the standards set by Carlyle in the 
obituary he wrote on Louis XV after reading that that monarch ‘‘had fallen 
asleep in the Lord”. This moved Carlyle to comment: ‘‘Hnough for us that 
he did fall asleep; that curtained in thick night, under what keeping we ask 
not, he at least will never, through unending ages, insult the face of the sun 
any more’’.—N.L.d. ; : 


The 
Bombay Law Reporter. 


JOURNAL 
June, 1968. 


LIABILITY OF THE STATE IN TORT: RECENT DEVELOPMENTS.* 


Ir a citizen of India is negligently run over by a military truck would an 
action for damages i in tort lie against the Government? On the present state 
of the law in India it would not lie if the military truck was engaged in sup- 
plying meals to military personnel on duty in a city!, but would lie if it carried 
coal to the army general headquarters’, or if it transported a machine meant 
for military use from the workshop to the school of artillery’, or if it was 
returning to the army motor terminus after transporting an army hockey and 
baseball team for a match against the Indian Air Force*+, This wayward state 
of-law is the inevitable result of the Supreme Court decision in Kasturilal v. 
State’, which holds that Government is not liable for the torts of its employees 
who are engaged in carrying out the ‘‘sovereign functions’’ of the State. 
This ill-considered judgment of the Supreme Court followed the much-doubted 
dicta of Sir Barnes Peacock of the Caleutta High Court in the ancient case 
of P.& O.8.N. Co. v. Sec. of State for Indias, that no action would lie against 
the East India Company and its successor for an act done in exercise of its 
sovereign powers which dicta were in fact contrary to earlier and later judg- 
ments of the Privy Council, and had not found favour with the Supreme 
Court itself in an earlier case?. The writer of this note in an earlier note on 
Kasturi Lal’s case in this journal’ submitted that the case was wrongly decid- 
ed and had in effect wrongly overruled a previous Supreme Court case of equal 
authority, viz. The State of Rajasthan v. Mst. Vidhyawat?, which had 
rejected the theory of sovereign immunity of the State as feuda- 
listice and inapplicable under our Constitution. It was submitted that the 
only valid basis for the immunity for the State was for acts done in exercise 
of soveréign powers which do not profess to be justified by municipal law i.e. 
acts of state. This view is also shared by a recent work on the Constitutional 
Law of India", 

Apart from the errors on which it proceeds, Kasturi Lal’s case rests the lia- 
bility of the State’in tort on the concept of the sovereign functions of the 
State. As a political concept the theory of sovereign functions of the State 
has no meaning with the advent of the social welfare state; as a legal concept 
its retention is not only an anachronism but confusing. Despite the Supreme 
Court’s assertion that the distinction between acts done in the discharge of 
sovereign and non-sovereign functions is clear and precise!!, Courts have not 
found it easy to define the scope of sovereign functions, as the above cited 
running down cases by military vehicles show. 


oo Tehmtan R. Andhyarujina, Advocate. Wa Province of B v. K. S. Advani. 
Union of India v. Harbans Singh, [1950] S.C.R. 621, at pp. 698-696, [1950] 
[1959] ALR. Punj. 89. A.LR. S.C. 222, at pp. 248-249, (1950) 58 Bom. 
2. Union of India v. Smt. Jasso, [1962] L.R. 1, at pp. 34-85. 
A.LR. Punj. 815, F.B. 8. (1965) 67 Bom. L.R. J. 128. 
8. Union of India v. Sugrabai, (1967) . 9. Pad Supp. 2 S.C.R. 989, [1962] A.I.R. 
70 Bom. L.R. 212. S.C. 


4. Satya Wati v. Union of India, [1967] 
ALR. Del. 

ae [1985] 3 ‘s. C.R. 875, [1985] A.LR. S.C. 
1 


.6. (1861) 5 Bom. H.C.R. App. A-1. at p. 14. 


io. “Constitational, Law of India by H. M. 
Seerval, 1967, p. 


<- 11. Kasturi are. case, [1965] A. LR. S C. 


1089, at-p. 1046, 
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What is the basis on which the area of State Hability is to be defined if the 
theory of sovereign powers is to be ‘applied? The Supreme Court in Kasturi 
Lal’s case citing the words of the P. & O. judgment defines the area as ‘‘the 
conduct of undertakings which might be carried on by private individuals with- 
out having such powers delegated to them’’. Elsewhere it refers to the area 
of liability as ‘‘non-governmental’’.” Historically, the most important func- 
tions of the State were defence against external enemies, maintenance of 
orderly relations within the community. and administration of justice. The 
Tsraelites demanded a King, that he ‘‘miay judge us and go out before us and 
fight our battles’’. Hobbes in his Leviathan makes it carry two swords, the 
sword of war and that of justice. The importance of these two functions 
distinguishes the State from all other associations of men™, There are other 
functions of the State like taxation and legislation which are necessary for the 
efficient fulfilment of these functions. The other functions the modern State 
carries out because of its special fitness and which ordinarily are not capable 
of being earried out by individuals such as the post and communications system, 
‘building bridges, highways and means of communication, education, generation 
‘of power, supply of water, control of production and distribution of resources 
‘and commodities, and planning. These functions though now essentially and 
‘vitally connected with the modern State, would on the criteria adopted by the 
Supreme Court have to be treated as ‘‘non-governmental’’, This is an ironical 
‘retrogression in political theory by the Supreme Court which used periodically 
to remind litigants of the socio-economic character of the modern State and the 
abandonment of the laissez-faire theory in our Constitution. 

Even in the admitted field of the exercise of what the Supreme Court des- 
-eribes as the ‘‘traditional concept of governmental activities’’, the High Courts 
‘have shown a reluctance to concede immunity to the State. Armed forces orga- 
nisations like the military and police are sovereign functions par excellence 
and one would have thought that activities necessary to run them would also 
share the immunity. A recent judgment of the Bombay High Court! follow- 
ing Kasturi Lal’s case states the test of sovereign functions thus: 

“...in deciding whether an act was done by a Government servant in the discharge of a 
sovereign power delegated to him, the proper test is whether it was necessary for the proper dis- 
charge of its sovereign funetion to have the act done through its own employee rather than 
through a private agency.” 

The Bombay case. concerned the transport by a military track of a ‘‘Records 
Sounding Machine’’ (a machine for locating enemy guns and used for the 
‘training of military officers) from its workshop to the school of artillery at 
Deolali. In negativing the submission that the truck was driven in the dis- 
charge of sovereign functions of the State, the Court held, l 

7 “,..the transport of the machine could have been arranged through a private carrier with- 
out any material detriment to the school of artillery”. 
The Court relied on the Supreme Court’s observation in Kasturi Lal’s case 
which explained a non-sovereign function as ‘‘an act of a servant who might 
‘have been employed by a private individual for the same purpose’’. Neither 
Kasturi Lal’s case nor the P. & O. case were cases dealing with incidental or 
ancillary functions of the armed forces. The dicta in the P. & O. judgment on 
which the Supreme Court placed great reliance was not, and the Supreme 
Court’s own observations in Kasturi Lal’s case were not stated to limit or cut 
down the scope of admitted sovereign functions themselves (e.g. the mainten- 
ance and organisation of armed forces) by analysing them to discover whether 
some part of that activity could not be carried out by a private individual. 
The distinction made in the P. & O. judgment was in the nature of the func- 
tions themselves, sovereign functions i.e, acts which by their nature could not 
be carried out by private individuals e.g. law and order, war and defence. 

12. Salmond on Juri , 10th edn. the book. 


1947, p. 129. The d n on the functions 18. Union of India v. Susrábal, st) 
of the State is not found in later editions of 70 Bom. L.R. 212. 
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administration of justice, in contradistinction to non-sovereign functions i.e. 
those which might be carried out by private individuals without having such 
powers delegated to them, If the dicta in the P. & O. judgment and the obser- 
vations of the Supreme Court in Kasturi Lal’s case are to be literally applied 
as the Bombay High Court seems to have done, the area of sovereign functions 
would be reduced to the actual exerctse of the sovereign power in question 
itself, for that alone could not be done by private individuals. Further, 
applying the test as formulated by the Bombay High Court, the Court would 
have to judge in each case whether the action for which the immunity is claimed 
ean be carried out by private agencies without any material detriment to the 
discharge of sovereign functions. In the case of armed forces this may raise 
delicate questions of secrecy, efficiency and practice. In the Bombay case, there 
_.does not appear to be any evidence one way or the other as to “the detriment”’ 
which the military would suffer by entrusting the transport of the Records 
Sounding Machine to a private carrier, but questions of secrecy and safety 
. may conceivably arise in the transport of sophisticated and vital military equip- 
ments rendering it injurious to public interest to entrust their transport to pri- 
vate carriers. Similarly, it would hardly be a satisfactory answer to urge that 
a military officer being driven in a military vehicle for his duties could without 
detriment have engaged a taxi for the same purpose or that military barracks 
and camps could be built by private contractors and not by military personnel 
themselves and that in carrying out each of these activities the State was not 
discharging its sovereign functions. On the other hand, the anxiety of Courts 
to limit the area of the immunity is understandable, especially when armed 
forces organisations such as the military or the police carry on numerous acti- 
vities which are not themselves actually related to the armed operations but 
are necessary for their efficient exercise. 

It is submitted that this unsatisfactory state of the law is the direct result 
of the erroneous judgment of the Supreme Court in Kasturi Lal’s case which 
introduced theoretical concepts of State functions which have lost all validity 
under our Constitution. The citizen in India has, it is submitted, in law as 
good a remedy against the State as against any private individual and the 
entire theory of immunity of sovereign powers is a needless and confusing 
intrusion in the field of civil liability of the State to its citizen. In the last 
session of Parliament, a bill to define government liability was referred to a 

. Select Committee. A perusal of the bill shows that it creates many reservations 
of liability in favour of government and under it the citizen may find himself 
even worse off than under Kasturi Lal’s judgment. It is an irony that Parlia- 
ment was moved to pass the law as a result of the exhortation of the Court in 
Kasturi Lal’s case to give the citizen an adequate remedy against the State. 

. The sooner: Kasturi Lal’s case is reversed by the Supreme Court the better 
for the citizen, the litigant and Courts. 


SECTION 5(#) OF THE HINDU MARRIAGE ACT, 1955: 
EFFECT OF ITS CONTRAVENTION.* 


Section 5(%) of the Hindu Marriage Act, XXV of 1955, poses nice ques- 
tions of statutory construction: What is the nature of a marriage performed 
in violation of the condition imposed by s. 5(4#)? What reliefs are the 
parties to the marriage entitled to on the ground of violation of s. 5(i#)? Is 
s. 5(41) a defence to a charge of bigamy? 

Section 5(i##%) provides as follows: ‘‘A marriage may be solemnised between 
‘any two Hindus, if the following conditions are fulfilled, namely: ... (tit) 
the bridegroom has completed the age of eighteen years and the bride the 
age of fifteen years at the time of marriage;...’’ To provide a working ex- 


*By Miss Meher K, Master, B.A. (Oxon), Barrister-at-law, Advocate. 
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ample of a village marriage: Suppose Laxmi, aged thirteen, is married to 
Govind aged fourteen, the marriage being arranged by the parents of both the 
groom and the bride with the free consent of both sets of parents, but without 
ascertaining the wishes of either party to the marriage. Is such a marriage 
valid? A condition, which may be considered as an essential condition going 
to the root of capacity to marry, has failed to be observed. The Act is silent 
on the point. Different ways of looking at the problem give diametrically 
opposite answers. Section 18, the only section in the Act which refers to 
s. 5(tit), provides for a punishment for contravention of s. 5(iii) in certain 
circumstances only, the circumstances being that the party must have procured 
a marriage of himself or herself to be solemnised under the Act in contra- 
vention of the condition specified in s. 5(#). Section 18 provides as follows: 

“Every person who procures @ marriage of himself or herself to be solemnised under this 
Act in contravention of the conditions specified in clauses (ili), (iv), (v) and (vi) of section 5 
shall be punishable— 

(a) in the case of a contravention of the condition specified in clause (iñi) of section 5, 
with simple imprisonment...fifteen days. or with fine which may extend to one thousand 
rupees, or with both,... 

(c) in the case of a contravention of the condition specified in clause (vi) of section 5, 
with fine which may extend to one thousand rupees.” 

The answer to the question whether a marriage such as the one in the working 
example is valid, invalid or illegal depends upon the construction of s. 18 and 
its effect vis-a-vis s. 5(iŭ). 

(1) Section 18 is limited in scope to punishment of the parties to 
marriage. This would exclude for example the guardian in marriage of a 
bride who gave his consent under s. 5(w). 

(2) Section 18 is only applicable if one of the parties procured the solem- 
nisation of the marriage in contravention of s. 5(ii) or 5(vi); and not if 
some other person such as the guardian or parents of the parties arranged the 
marriage in contravention of the relevant section. 

(3) The question of validity turns upon the interpretation of the word 
‘‘procures’’. If ‘‘procures”’ has the wide meaning of acquiescence in the 
solemnisation of a marriage in contravention of s. 5(i#7) then one or both 
parties may be said to fall under s. 18. 

(4) If ‘‘procures’’ has the narrower meaning of a voluntary, wilful and 
intentional act whereby a party deliberately has a marriage of himself or her- 
self solemnised then a party falls under s. 18 if he has done so; but does not 
fall under s. 18 if he is merely a passive or voiceless actor in a marriage 
arranged by other persons. 

(5) <A guardian under s. 5(vi) is empowered to consent and has capacity 
to consent when the bride is under eighteen years of age. Section 6 gives a 
list of persons who may be guardians for this purpose. Section 18(c) pro- 
vides a punishment for lack of consent. But necessarily by definition, the 
guardian who has capacity to consent is the guardian of a bride between fifteen 
and eighteen years of age. The guardian of a bride who is under fifteen has 
no locus standi to give consent since the bride herself lacks capacity to marry 
which goes to the root of marriage. 

It is difficult to hazard a guess as to what effect the draftsman of s. 5(t) 
intended it to have when read together with s. 18 and other sections of the Act. 

(a) Valid marriage: The reasoning in favour of considering such a mar- 
riage valid would be as follows: Sections 11 and 12 provide grounds for 
nullity of marriage and s. 5(1##) is not such a ground. This would indicate 
that the marriage is not invalid. Where a bride is under eighteen years of age, 
consent of the guardian in marriage is required under s. 5(vt). Breach of 
the condition under s. 5(vt) makes the party at fault Hable to a fine of 
Rs. 1,000 under 8. 18, which would indicate that the marriage is valid but that 
the groom (necessarily) would be liable to pay a fine if his father-in-law failed 
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or neglected to give his consent. The father-in-law, not being a party, ecan- 
not be penalised under s. 18. Since s. 5(%1) and s. 5(vt) are treated alike by 
being placed under the same section, this is indicative that breach of s. 5(##) 
also has the effect of making the person at fault liable to punishment but does 
not affect the nature of the marriage which remains valid. 

(b) Invalid marriage: It is difficult to state categorically that a marriage 
-in breach of s. 5(#) is invalid. Sections 11 and 12 which deal with void and 
voidable marriage do not make breach of s. 5(#) a ground for obtaining a 
declaration of nullity or avoiding the marriage, although ss. 5(i), (#), (w), 
{v) and (vi) are made grounds of nullity. It is curious that a breach of 
ss. 5(#v) and (v) should be both a ground of nullity under s. 11 and also 
a ground for imposing a penalty under s. 18(b), the penalty being both, a 
fine and imprisonment. In view of the clear terms of s. 11, breach of s. 5(iv) 
and s. 5(v) clearly makes the marriage void; but does the fact that punishment 
is provided under s. 18 also make it illegal? And does the fact that s. 5 (#1) 
is provided for under s. 18 but not under ss. 11 and 12 indicate that breach 
of s. 5(iii) does not merely invalidate the marriage but has the effect of making 
it illegal? 

(c) Illegal marriage: It is submitted that this is the better view of the 
effect of s. 18 on a breach of the condition in s. 5(##) on the nature of the 
marriage. (1) Section 18 provides for a penalty in terms of fine and impri- 
sonment which is in itself indicative that the effect of a breach of an essen- 
tial condition is to render the marriage illegal and not merely invalid. 
(2) The fact that it has not been made a ground of nullity indicates that 
the marriage is not invalid because of the breach; and that the effect of a 
breach is something other than mere invalidity. (3) The fact that it 
has not been made a ground for either judicial separation or divorce indicates 
prima facie that the marriage performed in breach of s. 5(%t) is not a valid 
marriage for which relief is obtainable. 

_ Other considerations: On general principles of Jurisprudence derived from 
a comparison with other systems of laws relating to marriage, consent of the 
parties is considered an essential of marriage; lack of free consent renders 
the marriage void. ‘Consent is a question closely related to age of marriage. 
Here, the groom must have completed the age of eighteen years (i.e. be a major 
at law) and hence is in a position to express his own consent. The bride 
however must have completed only fifteen years of age; hence the provision 
that under eighteen years of age her guardian in marriage must give the neces- 
sary consent. Where the consent of the guardian is obtained by force or 

` fraud there is no free consent. Section 12 of the Act provides that where 
there is no free consent of either the petitioner or the guardian the marriage 
js voidable. 

But where the party lacks capacity because he or she has not reached the 
minimum age for marriage, the question of consent does not arise at all; the 
bar to marriage is of a more fundamental nature; lack of capacity goes to the 
root of marriage. This would indicate that contravention of the condition 
in s. 5(#1) renders the marriage void ab initio. 

Secondly, s. 18 applies par excellence to the case of a runaway marriage 
where one or both parties procure the solemnization of the marriage. Where 
s. 18 applies the marriage could be considered illegal. But what of cases 
where s. 18 does not apply Is the marriage invalid or illegal? As in our 
working example, the parents of the bride and groom procured the solemniza- 
tion of the marriage. Neither bride nor groom exercised any voice in the 
matter. The parents consented. But in such a case, what is the value of the 

` consent of the bride’s guardian? In circumstances where the bride herself 
lacked capacity to marry, the guardian can scarcely validly exercise consent. 
Such a consent would be ultra vires and of no value, being invalid because 
the guardian has no locus standi or authority to give a consent in such cir- 
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cumstances. If s. 18 is inapplicable, and the marriage is not illegal, it can 
only be void ab initio. Yet curiously enough the Act is silent on the point. 


Thirdly, s. 16 provides for the saving of legitimacy of children of a mar- 
riage which is a nullity where a decree of nullity is granted under s. 11 or 12. 
But s. 5(ü4) is not a ground for nullity. If the view that the application 
of s. 18 renders a marriage illegal is correct, the children of such a marriage 
would be illegitimate. Where s. 18 does not apply, silence would indicate a 
presumption in favour of validity, saving the children who would then be 
considered legitimate. Where the draftsmen have explicitly made provision 
for saving the children of marriages which are a nullity it is more than sur- 
prising that no mention hag been made to indicate whether children of a 
marriage which contravenes s. 5(#) are legitimate. 


Fowrthly—De hors the Act: There are instances where a marriage has been 
held to be invalid for failure to comply with an essential condition. In Ken- 
ward v. Kenward' an English sailor ‘‘married’’ a Russian woman in Archangle, 
left Russia the next day and never saw his ‘‘wife’’ again. The ‘‘wife’’ was 
prevented by the Russian authorities from leaving Russia. Denning L.J., as 
he then was, held that it was an essential condition of the marriage that the 
parties should live together, and since that condition had failed the marriage 
was a nullity. The ratio decidends of that case is immaterial here. The point 
is that nowhere is it stated in common law in so many words that it is an 
essential condition of a marriage for the parties to live together; yet the Judges 
in England were prepared to hold when the need arose, that not only was there 
such a condition, but that breach of the condition rendered the marriage in- 
valid. Here, the Act provides the condition by the express terms of s. 5(#i#) 
which provides so much the stronger reason for the view that breach of the 
condition would render the marriage invalid where the Act is silent on the 
point. 

In all cases, whether the marriage is to be considered as valid, invalid or 
illegal the practical problem is one of remedy; of the relief obtainable by the 
parties. In the case provided by the working example suppose Laxmi and 
Govind live together until they reach the age of nineteen and twenty years 
respectively. Suppose both parties then wish to separate and re-marry other 
persons. and no other grounds of relief are open to them. What relief can 
they obtain on the ground that there was a breach of the condition contained in 
s. (iii)? 

If the marriage is considered. valid, notwithstanding s. 18, no relief is avail- 
able under the present Act. Section 10 provides for judicial separation on the 
grounds of desertion, cruelty, leprosy, venereal disease in communicable form, 
unsoundness of mind, and sexual intercourse with a person other than the 
spouse, Section 13 provides for divorce on the grounds of adultery, conver- 
sion to another religion, unsoundness of mind, leprosy, venereal disease, renun- 
ciation of the world and not having been heard of as alive for seven years; 
also failure to comply with decrees of restitution or judicial separation, and 
two further grounds for the wife. If none of these grounds are available, it 
would be futile for the parties to attempt to obtain relief by praying for either 
of these remedies. These parties would then be irrevocably married to each 
other notwithstanding the fact that the marriage ceremony was performed at 
an age when neither party had legal capacity to enter into the union—surely 
an unnecessarily hard consequence. 

If the marriage is not considered valid, and is not illegal under s. 18, it can 
only be invalid. Sections 11 and 12 deal with invalid marriages. Section 11 
provides that a petition for declaration of nullity may be brought on the 
ground of contravention of s. 5(%), (w) and (v) but curiously not s. 5(dé). 
Section 5(iv) and (v) are also provided for under s. 18, which indicates that 


1 [1951] P, 124. 
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these are really grounds for nullity and the marriage is invalid rather than 
illegal. Section 12 provides for voidable marriages i.e. valid until avoided 
by one of the parties on the grounds of impotency, contravention of s. 5(ii), con- 
travention of s. 5(w) (ie. lack of consent of petitioner or guardian where 
consent was obtained by force’or fraud) and pregnancy of the wife respondent 
at the time of marriage. Between them as. 11 and 12 cover all the grounds 
-based on s..5 except s. 5(##). The omission is surprising. 


’ If the marriage is considered valid or invalid there is no remedy available 
to Laxmi and Govind under the present Act. However, a practical solution 
out of the difficulty is provided by the Special Marriage Act, 1954. If the 
parties register their marriage under the Special Marriage Act, the provisions 
of that Act will apply in preference to the Hindu Marriage Act (See sec. 29(4) 
of the 1955 Act). It would then be possible for the parties to obtain a divorce 
by consent under the provisions of the Special Marriage Act, a cumbersome 
course indeed, but better than none. 


If the marriage is considered illegal, it is a nice question whether ss. 5(ii) 
and 18 constitute a defence to a charge of bigamy. Suppose Laxmi and Govind 
were advised that their marriage was illegal, that no marriage subsists and 
that they are free to marry persons of their choice. Suppose both remarry 
third parties, would s. 17 of the Act and ss. 494 and 495 of the Indian Penal 
Code operate against them? If a charge were brought against Laxmi for 
having re-married whilst her “husband’’ Govind was still living could she suc- 
cessfully raise the defence that her marriage was illegal under ss. 5(%:) and 
18%: In this particular case, she may not be able to show that s. 18 is applicable 
at all, since neither she nor Govind ‘‘procured’’ the solemnisation of their 
marriag¢é—the procuration was done by the parents. But supposing s. 18 were 
applicable is it sufficient in itself to constitute a ‘‘good defence”? 


If not, it would indeed be a harsh result, for not only would the parties not 
have any legal relief under the Act but they would also risk punishment under 
s. 18 and a criminal charge under the Penal Code; a result which the draftsman 
probably did not intend. 


Suggested amendment: A practical solution for this difficulty would be to 
amend s8. 12 of the Act and make contravention of s. 5(#4) a ground for avoid- 
ing the marriage. : 

In other systems of law, a marriage celebrated between persons who lack 
capacity by their lex domicili is void ab initio. Contravention of s. 5(iñ) 
.could be made a ground of nullity under s. 11. However, there are good and 
practical reasons in favour of making it a ground under s. 12. 


First, the great majority of the Hindu population to which this Act applies 
live in the millions of Indian villages. It would be a practical difficulty to 
keep.a record of births and to obtain proof of age. Tradition and custom 
dies hard in village life and a clause which makes this a ground for a declara- 
‘tion of a void marriage would run the risk of making many millions of marriages 
in villages void ab imitio, which would be highly undesirable. On ‘the other 
hand, a clause which provides that this should be a ground for avoiding the 
marriage and the marriage would be valid until avoided ensures the basic safety 
of the institution of marriage in village society but at the same time enables the 
patties to have it set aside if they so desire. “Secondly, if the marriage is 
illegal it leaves the wife and children with no recourse to any form of protec- 
tion under law—the wife petitioner eannot approach the Court to obtain main- 
tenance for children or alimony, nor is the husband bound to provide her with 
any. It also has the undesirable effect of rendering children illegitimate. How- 
ever, if s. 5(#%) is made a ground for avoiding a marriage it will enable parties 
to have the benefit of a valid marriage. as well as the benefit ‘of s. 25 reliefs if 
they desire to render it invalid. 
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AMENDABILITY OF FUNDAMENTAL RIGHTS.*- 


THE majority judgments (six to five) in Gokak Nath’s case! wherein the 
Supreme Court declared that Parliament shall have no competence to take 
away or abridge fundamental rights even by an amendment of the Constitution, 
have not met with general approval. 


The question of the competence of Parliament to take away or abridge fun- 
damental rights by constitutional amendment, considered as a question of con- 
stitutional interpretation, turns mainly on the interpretation of art. 13(2) 
which provides that ‘‘The State shall not make any law which takes away or 
abridges’’ the fundamental rights. Does the word ‘‘law’’ in this clause include 
a Constitution Amendment Act? If it includes such an Act then Parliament 
has no competence to enact it. It must be conceded that the question is not 
free from difficulty and two equally cogent views are clearly possible. In 
saying this, I am not unmindful of the various arguments—good or bad— 
advanced by both sides in Golak Nath’s case. But interpretation of art. 13(2) 
was clearly the predominant issue before the Court. However, the issue before 
the country today is not whether the majority judgments in Golak Nath’s case 
are the correct interpretation of the relevant constitutional: provisions or not. 


The issue before the country today is whether, even if the decision in Golak 
Nath’s case be legally correct, it is desirable that Parliament should have the 
competence to amend fundamental rights. This issue cannot be solved by 
generating a contention for power between Parliament and the Supreme Court. 
Those who claim for the Supreme Court the.ultimate power to determine the 
scope of fundamental rights assume the role of champions of people’s rights 
whereas those who claim the same ultimate power for Parliament assume the 
role of champions of people’s sovereignty. Because of their subjective approach, 
both of them use the same arguments, for example, the need for a society to 
adapt itself to changing times, in support of their respective claims. But can 
the people’s rights or the people’s sovereignty survive if the highest legislative 
and judicial organs in the country contend merely for the ultimate power to 
deal with those rights and sovereignty? 


Mere considerations of power or a contention for power can. result only in 
a subjective approach leading ultimately to a dictatorship of one kind or ano- 
ther. A democracy survives not by considerations of power, nor even by con- 
siderations of limitations upon power, but by considerations of duties and 
functions. In a democracy power is meant to be a means for the performance 
of duties and not an end in itself. Both Parliament and the Supreme Court 
are under an identical duty to promote the welfare of the people though the 
means available to them may be dissimilar. Any standard work on British 
Constitutional law would show that even privileges of Parliament were origin- 
ally conceived as a necessary means for the proper discharge of Parliament’s 
functions. According to Erskine May, the essence or the distinctive mark of 
privilege is its ancillary relation to functions of Parliament. An objective 
consideration of the issue of competence of Parliament to amend fundamental 
rights can.be possible only on the basis whether such power in Parliament would 
be desirable and/or necessary for the better discharge of Parliament’s functiona 
and duties, 

One view is that there is no need for amendment of fundamental rights by 
the legislative process as the relevant constitutional provisions leave enough 
elbow-room for adjustment with changing times through judicial interpreta- 
tion. Supporters of this view rely mainly upon the scheme of art. 19 
which declares the right to freedom of speech, the right of assembly, the right 
of association, the right of occupation and certain other rights and also specifies 
the grounds on which these rights can be subjected to reasonable restrictions 


*By P. R. Baldots, Advocate, Bombay. ALR. S.C. 1643. 
1 Golak Nath v, State of Punjab, 11967] 
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. by laws made in the public interest. In this connection, it is hardly possible to 
disagree with Chief Justice Subba Rao’s observations that 

“The duty of reconcilmg fundamental rights in art. 19 and the laws of social control is 
east upon the Courts and the touchstone or the standard is contained in the said two ex- 
pressions (reasonable and public interests). The standard is an elastic one; it varies with time, 
space and condition, What is reasouable under certain circumstances may not be so under 
different circumstances,”? 


It is indeed a tribute to the greatness of the learned Chief Justice that he 
regarded the function of judicial review not with any feeling of superiority 
but as a duty cast upon the Courts by the Constitution. At the same time, 
it.cannot be forgotten that Parliament felt compelled to amend this very 
art. 19 in three aspects from time to time. One of these amendments enacted, 
in 1951, that the right to freedom of speech and expression was subject to 
reasonable restrictions in the interests of ‘‘public order”. This amendment, 
which was made retrospective, cured a lacuna in art. 19 in respect of the 
grounds of social control on the right to freedom of speech. But that was not 
the only lacuna. It was found necessary to amend art. 19 again in 1964 to 
enable reasonable restrictions on the right to freedom of speech as well as on 
certain other rights in the interests of ‘‘the sovereignty and territorial integrity 
of India’’. It is sufficient to point out further that it is possible to hold that 
a citizen has the unrestricted right under art. 19 to propagate segregation as 
distinguished from secession. 


The other amendment to art. 19, which also came in 1951, related to ‘‘the 
right to practise any profession or to carry on any occupation, trade or busi- 
.ness’’ under art. 19(/) (g). This right was qualified in two ways in the original 
Constitution by cl. (6) of art. 19 which enabled: (i) imposition of reason- 
able restrictions on the right in the interest of the general public; and (ii) lay- 
ing down of professional or technical qualifications. The result was that in 
the event of nationalisation of any trade or industry the Courts could be 
moved by an individual citizen for the determination of the issue whether such 
nationalisation was a reasonable restriction on the said right of occupation in 
the interests of the general public. It was felt necessary to unburden the judi- 
ciary of this onerous, complex and time-consuming function which appeared 
to have been assigned to the judiciary by the wide language of art. 19(6); 
though, in all probability, this might not have been the intention of the framers 
of the Constitution. Clause (6) of art. 19 was therefore so amended that the 
carrying on of any trade, industry, business or service, by the Government to 
the complete or total exclusion of the citizens or in competition with the citizens 
cannot now be challenged as an unreasonable restriction on a ecitizen’s said 
right of occupation. This amendment, as we shall presently see, did not solve 
the problem which it tackled. 


Nationalisation of trade in a given commodity would affect the fundamental 
right of a citizen under art. 19(1) (f) “to acquire, hold and dispose of pro- 
perty’’, as distinguished from the fundamental right of occupation considered 
above, the commodity being regarded as property. Now, this right is qualified 
in two ways by el. (5) of art. 19 which enables reasonable restrictions on the 
right (i) in the interests of the general public; and (ii) for the protection of 
any scheduled tribe. The question arises whether, in view of the amendment 
of el. (6) it is still a legitimate function or duty of the judiciary to determine 
whether such nationalisation would constitute a reasonable restriction on a 
citizen’s right to acquire, hold and dispose of property. Three views are pos- 
rible on this point. First, in view of the fact that the amended cl. (6) refers 
only to the right to occupation, it is open to the judiciary to determine the 
reasonableness of the restriction on the other right. The second view would be 
directly opposite to the first and would be based on the intention behind the 


2 Ibid, p. 1655, 
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amendment: ‘In a number of decisions from 1954 to 1961,8 the Supreme. Court , 
adopted the second view. In 1963, however, the Supreme: Court, in Akadast 
Pradhan, v. State of Orissa,* adopted a view which would only make the pro- 
blem more complex. According to this view, if nationalisation directly affects 

a, citizen’s. right to acquire, hold and dispose of property it would be open to 
ite judiciary. to determine whether it constitutes a reasonable restriction on 
that right in the public interest. But nationalisation which only indirecly or 
remotely affects that right would be completely protected by the amended 
él. (6) of art. 19. The Supreme Court, nevertheless, unanimously upheld the 
validity of an Orissa Act nationalising "the trade in Bidi leaves to be earried 
on by ‘‘agents’” appointed by the Government! 


One cannot at all be sure what view the Supreme Court would take on the 
question under consideration ten years hence. The Supreme Court may well 
adopt a view diametrically opposite to the view taken by it from 1954 to 1961 
and qualified by it in 1963. The blame for this uncertainty cannot be placed 
entirely on the. Judges. The uncertainty is inherent in the manner in which 
the-amendment of cL (6) of art, 19 has been drafted and ean only be removed by 
further amendment or amendments. 


` It is not necessary to go. into the details of the other amendments of funda- 
mental rights which were necessitated for the purpose of providing for protec- 
tive discrimination for the uplift of the backward classes, for carrying out land 
reforms and for other socio-economic purposes. The above considerations warrant 
the‘ conclusion..that amendability of fundamental rights is desirable not only 
for the better discharge of Parliament’s functions and duties but also for the 
better discharge of the Supreme Court’s functions and duties, Parliament and 
the Supreme Court must complement each other’s efforts and check each other’s’ 
faults towards the achievement of the goal enshrined in the Preamble to the 
Constitution. 


' Chief Justice Subba Rao, however, tentatively suggested that amendment of 
fundamental rights can be left to a Constituent Assembly or Convention to be 
called by Parliament for that purpose whenever necessary. This suggestion 
has been criticized by Mr. H. M. Seervai in his book on Constitutional law on 
the ground that what Parliament cannot do itself, it cannot authorize another 
body to do.” The criticism is superficial and is not justified. The suggestion 
for calling a Constituent Assembly for amending fundamental rights was only 
a corollary to the majority view in Golak Nath’s case that under the Consti- 
tution the power to amend those rights remain with the people. In this view 
of the matter, therefore, even the President may give executive directions for 
holding elections to a Constituent Assembly as a means to give effect to the 
people’ s power under the Constitution. Again, the suggested Constituent As- 
sembly would be elected for the specifie purpose of amendment of fundamental 
rights whereas Parliament is elected every five years for general purposes. The 
real argument against the suggestion is that a Constituent Assembly would not 
perhaps be bound by the provisions of art. 868 requiring a ‘two-thirds majority. 
Lastly, election of a Constituent Assembly can rock the secular foundations 
of the Constitution. Article 27 of. the Constitution provides .that no person 
‘shall be compelled to pay any tax for the maintenance of any particular reli- 
gion. This article would be more safe with Parliament than with a Consti- 
tuent Assembly elected on the issue—not necessarily the sole issue—of amend- 
ment or repeal of that article. 

Seo Saghir Ahmad v. State a U.P., Kondala Rao v. Andh, Poke 5.R,T. Corporation, 
1984) ALR. B.C. 728; Parbhani T, a [1961] A.IR, 8.C. 82, 
Society v. R. T. Authority [1960] ALR. 4 Akadast [1963] ATR. §.C, 1047. 


801, 805-6; H. O. Narayanappa v, Stats of 5 H.M. Seervai : Constitutional Law of 
Mysore, [1960] ALR. 8.C. 1073, 1078; and India, 1967, p. 1109. 
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NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 66] 
Administrative Dice err of authority dependent upon finding of fauct—Whether 
High Court can determine correciness of such finding. 
Where the jurisdiction of an administrative authority depends upon a preliminary finding 
of fact, the High Court is entitled, in a proceeding for a writ, to determine upon its own inde- 
pendent judgment whether or not that finding is correct. 


(The State of Madhya Pradesh v. Sardar D. K. Jadav. Civil Appeals Nos. 1244 
and 1245 of 1967, from Madhya Pradesh, decided on January 25, 1968.) 
[NOTE 67] 

Civil Procedure Code (Act V of 1908), O. XX, rr. 3, 11—Compromise in execution proceeding 
whereby judgment-debior 1 undertakes to pay interest higher than decreed rate—Whether compromise 
enforceable in proceeding for execution of decree. 

A compromise entered in a proceeding for execution’ of a decree by which the judgment- 
debtor undertakes to pay interest at a rate higher than the ii rate of interest is enforce- 
able in a proceeding for execution of the decree. 

Order XX, r.8 of the Civil Procedure Code, 1908, should be read with O.XX, r.11 of the Code 
which shows that after the passing of the decree the Court may order that payment of the amount 
decreed. shall be postponed or shall be’ made by instalments on such terms as to payment of 
interest as it thinks fit. The two provisions read together show that a direction for postpone- 
ment of payment of the decretal amount upon the term that the judgment-debtor should pay a 
reasonable rate of interest is not an alteration of or addition to the decree. 


(Moti Lal Banker v. Maharaj Kumar Mahmood Hasan Khan. Civil Appeal 
No. 887 of 1965, from Allahabad, decided on February 9, 1968). 
[NOTE 68] ; 

Civil Service—Service rules fixing time beyond which probationary period cannot be extended 
-Employee on probation allowed to continue after such time without order of confirmation——-Whether 
employee confirmed.in post by implication. 

When a first appointment or promotion is made on probation for a specific period and the 
employee is allowed to continue in the post after the expiry of the period without any specific 
order of confirmation, he should be deemed to continue in his post as a probationer only, in the 
absence of any indication to the contrary in the origina] order of appointinent or promotion or 
the service rules. In such a case, an express order of confirmation is necessary to give the 
employee a substantive right to the post, and from the mere fact that he is allowed to continue 
in the post after the expiry of the specified period cf probation it is not possible to hold that 
he should be deemed to have, been confirmed. 

The reason for this conclusion is that where on: the completion ‘of the specified period of 
probation the employee is allowed to continue in the post without an order of confirmation, the 
only possible view to take in the absence of anything to the contrary in the original order of 
appointment or promotion or the service rules, is that the initial period: of probation has been 
extended by necessary implication, ; 

‘Where the service rules fix a certain period of time beyond which probationary period cannot 
be extended, and an employee appointed or promoted to a post on probation is allowed to con- 
tinue in that post after completion of the maximum period of probation without an express 
order of confirmation, he cannot be deemed to continue in that post as a probationer by impli- 
cation. The reason is that such an implicntion is negatived by the service rule forbidding exténs- 
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ion of the probationary period beyond the maximum period fixed by it. In such a case, it is 
permissible to draw the inference that the employee allowed to continue in the post on comple- 
tion of the maximum period of probation has been confirmed in the post by implication. 


(The State of Punjab v. Dharam Singh. Civil Appeal No. 787 of 1966, from 
Punjab, decided on February 2, 1968). 
[NOTE 69] 

Companies Act (I of 1966)—Audit of accounts of company—Duty of auditor appointed by 
company. 

The audit of the accounts of a company under the Companies Act, 1956, is intended for the 
protection of the shareholders and the auditor is expected to cxamine the accounts maintained 
by the Directors with a view to inform the shareholders of the true financial position of the 
Company. The Directors occupy a fiduciary position in relation to the shareholders and in 
auditing the acoounts maintained by the Directors the auditor acts in the interest of the share- 
holders who are in the position of beneficiaries, 


(Institute of Chartered Accountants of India v. P. K. Mukherjee. Civil Appeal 
No. 426 of 1965, from Calcutta, decided on February 26, 1968). 
[NOTE 70] 
Constitution of India. Art. 15(4)—Whether reservation can be made in favour of caste socially 
and educationally backward. 
A caste is a class of citizens and if a caste as a whole is socially and educationally backward, 
reservation can be made in favour of such caste on the ground that it is a socially and educa- 
tionally backward class of citizens within the meaning of art. 15 (4) of the Constitution of India. 


(P. Rajendran v. The State of Madras. Writ Petitions Nos 194, 196 and 
202 of 1967, decided on January 17, 1968) 
[NOTE 71] 


Constitution of India. Arts. 31(2), 19{1)(£), 19(5)}—Whether choses in action or money can be 
acquired under art. 31(2). 

Choses in action and money cannot be acquired under art. 81(2) of the Constitution of India. 
If it is held that the State by the exercise of its power of eminent domain can acquire choses in 
action and money belonging to its citizens, by paying a fraction of the money taken as compen- 
sation, the fundamental right guaranteed under art.19(Z)(f) would be deprived of all its contents 
and that article will cease to have any meaningful purpose. The power conferred under art. 
81(2) is not a taxing power. That power cannot be utilised for enriching the coffers of the State. 
Article 81(2) must be construed harmoniously with art.19(1)(f). If so construed, it is obvious 
that the public purpose contemplated by that Article does not include enrichment of the 
coffers of the State. Further the compensation referred to in art. 81(2) is the just equivalent 
of the value of the property taken. If for every rupee acquired, fifty paisas or less are made 
payable as compensation the violation of art.81(2) would be patent and in those circumstances 
the exercise of the powers by the Legislature would be considered as a fraud on its powers and 
consequently the legislation will be struck down as a colourable piece of legislation. 

An Act which empowers the State to appropriate some one else’s property for itself solely 
with a view to augment the resources of the State, cannot be considered as a reasonable restri- 
ction in the interest of the general public. If art. 19(6) is interpreted to mean that the State 
can take by authority of law anyone’s property for the purpose of increasing its assets or revenues, 
the guarantee given by art. 19(1)(f) would become illusory, a proposition to which the Supreme 
Court cannot subscribe. . 

(The State of Madhya Pradesh v. Ranojirao Shinde. Civil Appeals Nos. 1780 
and 1781 of 1966, from Madhya Pradesh, decided on March 21, 1968). 
[NOTE 72] 

Constitution of India. Art. 32-—Writ petition dismissed on merits by speaking order—Whether 
petition under art.32 barred against order. 

Where a writ petition is dismissed by the High Court without notice to the other side but 
the order of dismissal is a speaking order and the petition is disposed of on merits, that would 
amount to res judicata and would bar a petition under art. 82 of the Constitution of India. The 
petitioner’s only proper remedy in such & case would be to come in appeal from such a speaking 
order on the merits, even though the High Court may not have issued notice to the other side. 
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(The Virudhunagar Steel Rolling Mills Lid. v. The Government of Madras, 
Writ Petition No 88 of 1967, decided on January 10, 1968) 


[NOTE 73) 


Constitution of India, Art. 299(1)—Government of India Act [25 & 26 Geo. 5.Ch. 42], See. 
175(8)—Indian Contract Act (LX of 1872), Sec. 70—Whether formalities embodied in 3.175(8) or 
art, 299(1) can be waived or dispensed with—Applicability of s. 70, Indian Contract Act. 

The provisions of s. 175(3) of the Government of India Act, 1085, or the corresponding pro- 
visions of art. 290(7) of the Constitution of India are mandatory in character and the contra- 
vention of these provisions nullifies the contracts and makes them void. There is no question 
of estoppel or ratification in such a case. The reason is that the provisions of s. 175(3) of the 
Government of India Act and the corresponding provisions of art. 209(1) of the Constitution 
have not been enacted for the sake of mere form but they have been enacted for safeguarding 
the Government against unauthorised contracts. The provisions are embodied in s. 175(3) of 
the Government of India Act and art. 209(1) of the Constitution on the ground of public policy 
—on the ground of protection of general public—and these formalities cannot be waived or 
dispensed with. 

If money is deposited and goods are supplied or if services are rendered in terms of the void 
contract, the provisions of s.70 of the Indian Contract Act, 1872, may be applicable. In other 
words, if the conditions imposed by s.70 of the Indian Contract Act are satisfied then the pro- 
visions of that section can be invoked by the aggrieved party to the void contract. The first 
condition is that a person should lawfully do something for another person or deliver something 
to him; the second condition is that in doing the said thing or delivering the said thing he must 
not intend to act gratuitously; and the third condition is that the other person for whom 
something is done or to whom something is delivered must enjoy the benefit thereof. If these 
conditions are satisfied, 5.70 imposes upon the latter person the liability to make compensation to 
the former in respect of, or to restore, the thing so done or delivered. The important point to 
notice is that in a case falling under s.70 the person doing something for another or delivering 
something to another cannot sue for the specific performance of the contract, nor ask for 
damages for the breach of the contract, for the simple reason that there is no contract between 
him and the other person for whom he does something or to whom he delivers something. So 
where a olaim for compensation is made by one person against another under s.70 it is not on 
the basis of any subsisting contract between the parties but on a different kind of obligation. 
The juristic basis of the obligation in such a case is not founded upon any contract or tort but 
upon a third category of law, namely, quasi-contract or restitution. 

A person who seeks restitution has a duty to account to the defendant for what he has 
received in the transaction from which his right to restitution arises. In other words, an 
accounting by the plaintiff is a condition of restitution from the defendant. 


(Mulamchand v. The State of Madhya Pradesh, Civil Appeal No. 898 of 1965, 
from Madhya Pradesh, decided on February 20, 1968). 
[NOTE 74] 

Constitution of India. Art. 311—Termination of services of temporary servant or probationer 
—Applicabitiy of art. 311. 

1. The services of a temporary servant or a probationer can be terminated under the rules 
of his employment and such termination without anything more would not attract the operation 
of art. 811 of the Constitution. 2. The circumstances preceding or attendant on the order of 
termination of service have to be examined in each case, the motive behind it being immaterial. 
8. If the order visits the public servant with any evil consequences or casts an aspersion against 
his character or integrity, it must be considered to be one by way of punishment, no matter 
whether he was a mere probationer or a temporary servant. 4. An order of termination of 
service in unexceptionable form preceded by an enquiry launched by the superior authorities 
only to ascertain whether the public servant should be retained in service, does not attract. the 
operation of art, 811 of the Constitution. 5. If there be a full-scale departmental enquiry 
envisaged by art. 811 ie. an Enquiry Officer is appointed, a charge-sheet submitted, explanation 
called for and considered, any order of termination of service made thereafter will attract the 
operation of the said article. 


(The State of Punjab v. Sukh Raj Bahadur. Civil Appeal No. 488 of 1865, 
from Punjab, decided on February 22, 1968). 
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` [NOTE 75] 

Contract—Partica to oral agreement contemplating execution of formal document—Whether 
oral agreement ineffective. 

A mere reference to a future formal contract will not prevent a binding bargain between the 
parties. The fact that the parties refer to the preparation of an agreement by which the terms 
agreed upon are to be put in a moro formal shape docs not prevent tho existence of a binding 
contract. There are, however, cases where the reference to a future contract is made in such 
terms as to show that the parties did not intend to be bound until a formal contract is signed. 
The question depends upon the intention of the parties and the special circumstances of each 
particular case. The fact of a subsequent agreement being prepared may be evidence that the 
previous negotiation did not amount to a concluded agreement, but the mere fact that persons 
wish to have a formal agreement drawn up does not establish the proposition that they cannot 
be bound by a previous agreement, 


(Kollipara Sriramulu v. T. <swatha Narayana. -Civil Appeals Nos. 427 and 
428 of 1968, from Andhra Pradesh, decided on March 4, 1968). 
[NOTE 76] 


Indian Contract let (LX of 1872), Sec. 5¢—Transfer of Property ict (IV of 1882), See. 108(e)—- 
Whether doctrine of frusiration of contracts can be extended beyond terms of 3.56—Properly leased 
not destroyed or rendercd permanently unjit—Whether lessee can avoid lease if he does not or ts 
unable to use land. 

Scction 56 of the indian Contract Act, 1872, lays down a positive rule relating to frustration 
ol contracts and the Courts cannot travel outside the terms of that section. The view expressed 
by the East Punjab High Court in Parshotam Das v. Batala Municipality’, that s. 56 of the 
Contract Act is not cxhaustive of the law relating to frustration of contracts in India, must be 
decmed, not to be good law to that oxtent. 

By its express terms s.56 of the Indian Contract Act does not apply to cases in which there 
is a completed transfer. The second paragraph of s. 56 has a limited application to convenants 
under a lease. A covenant undor a leasc to do an act which after the contract is made becomes 
impossible or by reason of some event which the promisor could not prevent, unlawful, becomes 
void when the act becomes impossible or unlawful. But on that account the transfer of pro- 
perty resulting from the lease granted by the lessor to the lessee is not declared void. 

Under a lease of land there is a transfer of right to enjoy that land. If any material part of 
the property be wholly destroyed or rendered substantially and permanently unfit for the pur- 
pose for which it was let out, because of fire, tempest, flood, violence of any army or a mob, or 
other irresistible force, the loasc may, at the option of the lessee, be avoided. This rule is in- 
corporated in s.108(e) of the Transfer of Property Act and applies to lcases of land, to which the 
Transfer of Property Act applies, and the principle thercof to agricultural leases and to leases in 
ureas where the Transfer of Propérty Act ig not, extended. ‘Where the property leased is not 
destroyed or substantially and permanently unfit, the lessce cannot avoid the lease. because he 
docs not or is unable to use the Jand for purposes for which it is Ict to him. 

Gurdarshan Singh v. Bishen Singh*, overruled. 


(Raja Dhruv Dev Chand v. Raja Harmohinder Singh. Civil Appeal No. 407 
of 1965, from Punjab, decided on March 1, 1968). : 
[NOTE 77] nO 

Customs Act (LI of 1962), Secs. 111, 112, 1386, 127—Constitution of India. Art. 30(2)—Defenceé 
of India Rules, 1962, Rule 131-B—Foreign Euchange Regulation Act (VII of 1947), Sec.8—Criminal 
Procedure Code (Act V of 1898), See. 342-4—Proceedings initiated by customs officers under 33.111 
& 112 of Customs. Act against persons whose trial for connected offences imminent in criminal Court 
~-Whether such proceedings amount to contempt of criminal Court—What constitutes contempt of 
Court—Proccedings under s8..111 & 112 whether in violation of art.20(8) of Constitution. 

The customs officers under. ss.111 and .112.of the Customs Act, 1962, are empowered to 
confiscate smuggled goods and to levy penalty on persons concerned with the smuggling. ‘They 
may initiate proceedings for confiscation of the goods and for imposition of the penalty though 
the trial of those persons in 8 criminal Court for connected offences is imminent. The initiation 
and continuance of those proceedings in good faith cannot amount to contempt of the criminal 
Court. The power of adjudicating penalty and confiscation under ss. 111 and 112 of the Act is 


1 [1049] A.LR. E.P. 301. : . 2 [1062] 2 Punj. 5. 
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vested in them alone. The criminal Court cannot make this adjudication. The issue of the 
show-cause notice and proceedings thoreunder are authorised by the Act and aro not calculated 
to obstruct the course of justice in any Court. 
: _ To constitute contempt of Court, there must be involved some “act don or writing published 
‘calculated to bring a Court or a judge of the court into contempt or to lower his authority~ 
or something “‘caloulated to obstruct or interfere with the due course of justico or the lawful 
process of the courts.” t 

Compulsion in the context of art. 20(3) of the Constitution of India must procced from 
another person or guthority. 
: In proceedings against an accused person under ss.111 and 112 of the Customs. ‚Act, 1962, 
there is no compulsion on him to entor the witness-box. He may, if he chooses, not appear as a 
witness in such proceedings. The necessity to enter the witness-box for substantiating his 
defence is not such. compulsion as would attract the protection of art. 20(3) of the Constitution. 

Similar issues arise in the trial of offences for contravention of r.131-B of the Defence of 
India Rules, 1962, and s.8-of the Foreign Exchange Regulation Act, 1947. The customs officers 
will have to enquire into these issues, though the same issues will later be tried by the criminal 
Court. The Customs Act contemplates parallel proceedings of this kind. s 

Quaere : Whether in the event of the accused being summoned by the-customs authorities 
under s.108 of the Customs Act to give evidence in proceedings under ss.111 and 112 of the Act, 
she can claim the protection of art. 20(3) and whether in the event of his being then compelled 
to give incriminating answers he can invoke the protection of the proviso to s.132 of the Indian 
Evidence Act against the usc of those answers in the criminal proceedings. 


. (Tukaram G. Gaokar v. R. N. Shukla. Civil Appeal No. 1597 of 1967, from 
Bombay, decided on March 8, 1968). 
[NOTE 78] . 


- Electricity (Supply) Act (LIV of 1948), Sec. 49—Maharashira Electricity (Supply) Rules, 
1963—Constitution of India—JVhether State Electricity Board can levy uniform tariffs in respect of 
‘electricity consumers in compact and sparse areas—Validity of 3.49 of Act LIV of 1948. : 

* Under 8.49 of the Electricity (Supply) Act, 1948, the consumers of electricity In a compact 
area can be treated as on a par with the consumors in sparse ares and uniform tariffs can be levied 
on both. Therefore, a State Electricity Board under s.49 of the Act has ample powers to frame 
uniform tariffs in respect of consumers of such areas and such levy would be valid. _ f 

The question of the Board showing undue preference to dny person in fixing the tariffs and 
terms and conditions for supply of electricity will not arise when the Board frames uniform 
tariffs under sub-ss.(7) and (2) of 8.49 of the Act. When the entire tariff is uniform for every 
“consumer, there is no question of any undue preference as every consumer will pay the same 
amount for the same benefit received by him. Sub-section(3) of s.49 recognises the power of 

‘the Board to fix different tariffs for the supply of electricity and it is here that an occasion for 
‘niy undue preference being shown may arise. Théreforc, sub-s.(4) of 8.49 will control the action 
‘of the Board undér sib-s.(8) of s. 10. es ` i : i 

Section 49 of the Act does not offend the provisions of the Constitution of India and is valid. 


(The Maharashtra State Electricity Board v. The Kalyan Borough Municipality. 
Civil Appeals Nos. 385 and 386 of 1967.. from Bombay, decided on Kebruary 
8, 1968). 

[NOTE 79] 


Hindu law—Partition—Declaration to separate by member of joint fumily how to be made— 
“Withdrawal of such declaration whether would umount to agreement to reunite. 

In a case of a joint Hindu family subject to Mitakshara law, severance of status‘is effected 
by an unequivocal declaration on the part of one of the joint-holders of his intention te hold the 
share separately. It is, however, necessary that the member of the joint Hindu family seeking to 
separate himself must make known his intention to other members of the family from whom he 
seeks to sòparate. ` The process of communication may, however, vary in the circumstanecs of 
cach particular case. It is not necessary that there should be a formal despatch to or receipt by 
other members of the family of the communication announcing the intention to divide on the 
part of one member of the joint family. The proof of such despatch or receipt of the communi+ 
cation is not essential, nor its absence fatal to the severance of the status. It is, of course, 
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necessary that the declaration to be effective should reach the person or persons affected by some 
process appropriate to the given situation and circumstances of the particular case. 

It is possible for the members of the family by a subsequent agreement to reunite, but the 
mere withdrawal of the unilateral declaration of the intention to separate which already had 
resulted in the division in status cannot amount to an agreement to reunite. The question 
whether there was a subsequent agreement between the members to reunite is a question of fact 
to be proved as such. 

Radhakrishna v. Satyanarayana,’ approved. 
(Puttrangamma v. M. S. Ranganna. Civil Appeal No. 822 of 1965, from 
Mysore, decided on February 8, 1968). 
[NOTE 80] 

Industrial tribunal—Closure of factory—Whether Tribunal can enquire whether closure bona 
fide or mala fide. 

Once the Industrial Tribunal finds that an employer has closed his factory as a matter of 
fact it is not concerned to go into the question as to the motive which guided him and to come 
to a conclusion that because of the previous history of the dispute between the employer and the 


employees the closure was not justified. Such a closure cannot give rise to an industrial dis- 
pute. 


(M/S Indian Hume Pipe Co. Lid. v. Their Workmen. Civil Appeal No. 1829 
of 1967, decided on February 8, 1968). 
[NOTE 8!) 

Judgment-debtor—Deposit of money in Court by, for stay of execution—Whether title to money 
passes to decree-holder. 

The fact of a judgment-debtor’s depositing a sum in Court to purchase peace by way of 
stay of execution of the decree on terms that the decree-holder can draw it out on furnishing 
security, does not pass title to the money to the deoree-holder. He can if he likes take the money 
out in terms of the order; but so long as he does not do it, there is nothing to prevent the judgment- 
debtor from taking it out by furnishing other security, say, of immovable property, if the Court 
allows him to do so and on his losing the appeal putting the decretal amount in Court in terms of 
O.XXI r. 1, Civil Procedure Code, 1908, in satisfaction of the decree. 


(P. S.L. Ramanathan Chettiar v. O.R.M.P.R.M. Ramanathan Chettiar. Civil 
Appeal No. 462 of 1965, from Madras, decided on March 4, 1968). 
[NOTE 82] 

Land Acquisition Act (I of 1894)—Interest of owner in land clogged by right of State—Com- 
pensation payable on acquisition of land. 

When land is notified for acquisition for a pube purpose under the Land Acquisition Act, 
1894, and the State has no interest therein, the market value of the land must be determined and 
apportioned among the persons entitled to the land. When the interest of the owner is clogged 
by the right of the State, the compensation payable is only the market value of that interest, 
subject to the clog. 

There is nothing in the Act which prevents the State from claiming in the proceeding for 
acquisition of Jand notified for acquisition that the interest proposed to be acquired is a restri- 
eted interest. 

State of Madras v. Parisutha Nadar,* overruled. 


(The Special. Land Acquisition and Rehabilitation Officer, Sagar v. M.S. 
Seshagiri Rao. Civil Appeal No. 885 of 1966, from Mysore, decided on January 
81, 1968). 

[NOTE 83] 

Land Acquisition Act (I of 1894), Sec.23—Compensation payable in respect of land with 
buildings how to be determined. 

When Jand—which expression includes by s.8(a) of the Land Acquisition Act benefits to 
arise out of land and things attached to the earth or fastened to anything attached to the earth 
—is notified for acquisition, it is notified as a single unit whatever may be the interests which the 
owners thereof may have therein. The purpose of acquisition is to acquire all interests which 


8 [1948] 2 MLJ. 381. 4 [1961] 2 MLL.J. 285. 
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olog the right of the Government to full ownership of the land, ġie. when land is notified for 
acquisition, the Government expresses its desire to acquire all outstanding interests collectively. 

In determining compensation payable in respect of land with buildings, compensation cannot 
be determined by ascertaining the value of the land and the “break-up value” of the building 
separately. The land and the building constitute one unit and the value of the entire unit must 
be determined with all its advantages and its potentialities. 

An instance of a sale which is proximate in time to the date of the notification under s.4(Z) 
of the Land Acquisition Act in respect of land similarly situate and with similar advantages and 
which is proved to be a transaction between a wi'ling vendor anda willing purchaser would form 
a reliable guide for determining the market value. The value which a willing vendor might 
reasonably expect to receive from a willing purchaser in respect of a house generally depends 
upon a variety of circumstances including the nature of the construction, its age, situation, the 
amenities available, its special advantages and a host of other circumstances. When the pro- 
perty sold is land with building, it is often difficult to secure reliable evidence of instances of sale 
of similar lands with buildings proximate in time to the date of the notification under s.4. There- 
fore the method which is generally resorted to in determining the value of the land with buildings 
especially those used for business purposes, is the method of capitalization of return actually 
received or which might reasonably be received from the land and the buildings. 

It cannot be laid down as a general rule applicable to all situations and circumstances that 
a multiple approximately equal to the return from giltedged securities prevailing at the relevant 
time forms an adequate basis for finding out the market value of the land. 


(The State of Kerala v. P.P. Hassan Koya. Civil Appeal No. 588 from Kerala, 
decided on March 19 , 1968). 

[NOTE 84] 

Legislative power—Delegation of, by Legislature to subordinate authority—LAmits of permissible 
delegation—Government of India (Allocation of Business) Rules, 1961. 

Per Wanchoo C. J. & Shelat J. Essential legislative function consists of the determination 
of the legislative policy and its formulation as a binding rule of conduct and cannot be delegated 
by the Legislature. Nor is there any unlimited right of delegation inherent in the legislative 
power itself. This is not warranted by the provisions of the Constitution, The Legislature must 
retain in its own hands the essential legislative functions and what can be delegated is the task 
of subordinate legislation necessary for implementing the purposes and objects of the Act. 
Where the legislative policy is enunciated with sufficient clearness or a standard is laid down, 
the Courts should not interfere. What guidance should be given and to what extent and whothor 
guidance has been given in a particular case at all depends on a consideration of the provisions 
of the particular Act with which the Court has to deal including its preamble. The nature of 
the body to which delegation is made is also a factor to be taken into consideration in determining 
whether there is sufficient guidance in the :natter of delegation. 

What form the guidance should take is again a matter which cannot be stated in general 
terms. It will depend upon the circumstances of each statute under consideration; in some 
cases guidance in broad general terms may be enough; in other cases more detailed guidance 
may be necessary. The guidance in the field of taxation may take the form of providing maxi- 
mum rates of tax upto which a local body may be given the discretion to make its choice, or it 
may take the form of providing for consultation with the people of the local area and then 
fixing the rates after such consultation. It may also take the form of subjecting the rate to be 
fixed by the local body to the approval of Government which acts as a watch-dog on the actions 
of the local body in this matter on behalf of the Legislature. There may be other ways in which 
guidance may be provided. But the purpose of guidance, whatsoever may be the manner 
thereof, is to see that the local body fixes a reasonable rate of taxation for the local area concerned. 
So long as the Legislature has made provision to achieve that reasonable rates of taxation are 
fixed by local bodies, whatever may be the method employed for this purpose—provided it is 
effective—, it may be said that there is guidance for the purpose of fixation of rates of taxation. 
The reasonableness of rates may be ensured by fixing a maximum beyond which the local bodies 
may not go. It may be ensured by providing safeguards laying down the procedure for con- 
sulting the wishes of the loval inhabitants. It may consist in the supervision by Government of 
the rate of taxation by local bodies: So long as the law‘has provided a method by which the local 
body can be controlled and there is provision to-see that reasonable rates are fixed, it cam be said 
that there is guidance in the matter of fixing rates for local taxation. `- ` 
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There is.a clear distinction between delegation of fixing the rate of tax like sales tax to the 
State Government and delegation of fixing rates of certain taxes for purposes of local taxation. 
The needs of the State are unlimited and the purposes for which the State exists are also unli- 
mited. The result of making delegation of a tax like sales tax to the State Government means 
a power to fix the tax without any limit even if the needs and purposes of the State are to be 
taken into account. On the other hand, in the case of a municipality, however large may be the 
amount required by it for its purposes it cannot bė unlimited, for the amount that a munici- 
pality can spend is limited by the purposes for which it is created. A municipality cannot spend 

“anything for any purposes other than those specified in the Act which creates it. Therefore, in 
the case of a municipal body, however large may be its needs, there is a limit to those needs in 
view of the provisions of the Act creating it. In such circumstances there is a clear distinction 
between delegating a power to fix rates of tax, like the sales tax, to the State Government and 
delegating a power to fix certain local taxes for local needs to a munictpal body. 


The Government of India (Allocation of Business) Rules, 1961, passed on January 14, 1961 
to the effect that “in relation to the business allotted to a Minister, another Minister or Deputy 
Minister may be associated to perform such functions as may be assigned to him”, means that a 
Cabinet Minister may be assisted in the performance of functions allotted to him by another 
Minister or Deputy Minister. It is not necessary where business has been assigned by a Cabinet 
Minister to 8 Minister or a Deputy Minister that the matter should be put before the Cabinet 
Minister also after the Minister or the Deputy Minister has approved of it in accordance with 
the assignment made in his. fayour. 


Per Hidayatullah & Ramaswami JJ. We do not wish to be understood as saying that the 
conferral of a power of taxation on Municipalities must always be accompanied by a detailed 
onumeration in the constituent Act of the rate of the tax, the persons to be taxed, the mantier 
of the levy and collection, before it can be said that there are sufficient safeguards. Nor do we 
think that these matters cannot be left to the determination of the Municipal Corporation 
subject, of course, to such controls as the Legislature may think necessary to effectuate its own 
will. While the provisions which have been characterised as safeguards (where found necessary) 
are desirable the proper test to apply is not the existence of safeguards but whether the legis- 
lativo will to impose the tax is adequately expressed so as to bind those who have to pay the tax. 
This requires an examination of the policy and provisions of the Act with a view of determining 
whether the legislative will is fully expressed to invest the Municipal Committee with the power 
to levy the tax subject, of course, to a proper procedure being evolved. 


There is no specific provision in the Constitution which says that Parliament cannot 
delegate to certain specified instrumentalities the power to effectuate its own will. Tho question 
always is whether the legislative will has been exercised.or not. Once it is established that the 
Legislature itself has willed that a particular thing be done and has merely left the execution of 
it to a chosen instrumentality (provided that it has not parted with its control) there can be no 
question of excessive delegation. If the delegate acts contrary to the wishes of the Legislature 
the Legislature can undo what the delegate has done. ‘Even the Courts may be asked to 
intervene when the delegate exceeds its powers and functions. Parliament, when it confers 
such powers, cannot be said to abdicate or efface itself unless it can be ssid that it has lost its 
control over the action of the delegate. 


Per Shah & Vaidialingam JJ. On a review of the cases before the Supreme Court in which 
the extent of the power which the Legislature possesses to delegate legislative authority was 
discussed, the following principles appear to be well-settled : (i) Under the Constitution the 
Legislature has plenary powers within its allotted field; (ii) Essential legislative function 
cannot be delegated by the Legislature that is, there can be no abdication of legislativo 
function or authority by complete effacement, or even partially in respect of a particular topic 
or matter entrusted by the Constitution to the Legislature; (ili) Power to make subsidiary or 
ancillary legislation may however be entrusted by the Legislature to another body of its choice, 
provided there is enunciation of policy, principles, or standards either expressly or by implication 
for the guidance of the delegate in that behalf. Entrustment of power without guidance 
amounts to excessive delegation of legislative authority; (iv) Mere authority to legislate on a 
particular topic does not confer authority to delegate its power to legislate on that topic to 
another body. The power conferred upon the Legislature on a topic is specifically entrusted to 
that body, and it is a necessary intendment of the constitutiona] provisions which confers that 
power that it shall not be delegated without laying down principles, policy, standard or 
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guidance to another body unless the Constitution expressly permits delegation; and (v) The 
taxing provisions are not exception to these rules. 
The guidance which saves delegation from the vice of excessiveness may be express or may 
-be implied: and the extent of the guidance must be determined by the subject- -matter of legisl- 
ation and the power entrusted. . But the delegation cannot be upheld, merely because of the 
-special status, character, competence or capacity of the delegate or by reference to the provisions 
made in the statute to prevent abuse by the delegate of its authority. The question is one of 
the regtriction upon the power of the legislative body to delegate the power of legislation and 
„that restriction is not removed because the delegate is a high dignitary of the State or is especially 
versed in a particular branch of administration or has special information or is in a position to 
-collect that information, or is not likely to abuse its authority. The Constitution entrusts the 
legislative functions to the legislative branch of the State, and directs that the functions shall 
be performed by that body | to which the Constitution has entrusted and not by some one else to 
¡whom the Legislature at a ‘given time thinks it proper to delegate the function entrusted to it. 
A body of experts in a particular branch of undoubted integrity or special competence may 
probably be in a better position to exercise the power of legislation in that branch, but the 
Constitution has chosen to invest the elected representatives of the people to exercise the power 
of legislation, and not to such bodies of experts. Any attempt on the part of the experts to 
usurp, or of the representatives of the people to abdicate the functions vested in the legislative 
„branch is inéonsistent with the constitutional scheme. Power to make subordinate or ancillary 
legislation may undoubtedly be conferred upon a delegate, but the Legislature must in con- 
{erring that powér ` disclose the policy, principles ` ‘or standards which are to govern the delegate 
in the exercisé of that power so as to set out a guidance. Any delegation which transgresses this 
‘limit infringes thé constitutional scheme. ` 
Per Sikri J, Parliament has full power to delegate legislative authority to subordinate 
‘bodies. This power flows from art. 246 of the Constitution. The word “exclusive” means 
exclusive of any other Legislature and not exelustve of any subordinate body. There is, how- 
ever, one restriction in’ this respect and that i is also contained in art, 246. Parliament must 
pass 4 law in respect of an item or items of the relevant list. Negatively this means that Parlia- 
ment cannot abdicate its functions. This was the position under the various Government of 
India Acts, and. the Constitution has made no difference in this respect. 


(The Municipal Conporation of Delhi v. Birla Cotton, Spinning & Weaving 
Mills, Delhi. Civil Appeals Nos. 1857 and 1858 of. 1967 from Delhi, decided on 
SeDUALY © 28, » 1968): 

f - [NOTE 85] 
‘Motor Vehicles Act (IV of 1939), Sec. 68(2) (ww)—Whether cl(ww) of 8.68(2) invalid on 
ground that Act does not contain section requiring agents to take out licences. 

Clause (ww) of g8. 68(2) of the Motor Vehicles Act, 1989, cannot be struck down on the ground 
‘that there is no other substantive provision of law in the body of the Act requiring the agents to 
take out licences... 

Within the limits of their legislative. powers, Parliament and the State Legislatures have 
plenary powers of legislation, and they may delegate to an executive authority the power to 
make rules for the licahsing of any class of persons. This law may be open to attack on the 
ground that itis not on 4 matter on which the Legislature is competent to legislate or on the 
ground that there is excessive delegation of legislative power. But it cannot be struck down on 
‘the ground that the Legislature has made no other provision for licensing in the body of the Act. 
. There is no constitutional prohibition against the making of a law authorising the making of 
rules on any igs without the support of another substantive provision of law in the body of the 
Act. ma 1 € 


(The Chief Cienan, Delhi ` v. The Chadha- Motor Transport Co. (Private) 
Lid. Civil Appeal: No. 466 of 1965, from-Punjab, decided on March 4, 1968). 
_ [NOTE 86] `. 

Boba Municipal Boroughs: ‘Act (Bom. XVI of 1925), See. §52—Land Acquisition Act (I of 
1894), Secs.4, §—-Acquisition of land for purposes of Municipality—Failure of Municipality to 
acquire land by private treaty whether condition precedent before issuance of notification under 3.4 
—Whether Government - justified in delaying determination of compensation after issuing notifi- 
cation under 8.6. 


G 
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Section 52 of thé Bombay Municipal Boroughs Act, 1925, merely sets out alternative modes 
of acquiring property: it does not provide that before a Municipal Borough may move the 
Government to acquire land under the Land Acquisition Act, 1894, the Borough should have 
made attempts to purchdse the land by private treaty and have failed in that attempt. The 
power of the appropriate Government under 8.4 of the Land Acquisition Act to notify land needed 
or likely to be needed for a public purpose is not subject to the restriction that when the public 
purpose is of the Municipality, the Municipality has attempted to purchase the land by private 
treaty and has failed in that attempt. In issuing the notification under s.4 of the Land Acqui- 
sition Act, the appropriate Government is, therefore, not prevented, merely because the Muni- 
cipality has not attempted to acquire the land by private treaty. 

The notification under 3.6 of the Land Acquisition Act must be followed by a proceeding 
for determination of compensation without any unreasonable delay. 

(Ambalal Purshottam v. The Ahmedabad Municipal Corporation. Civil 
Appeals Nos. 1896 to 1407 and 1564 to 1578 of 1967 from Gujarat, decided on 
February 19, 1968). 

[NOTE 87] 

Pre-emption, right of, what is—Whether such right heritable—Indian Succession Act (XXIX 
of 1985), Sec. 306, 

It is not correct to say that the right of pre-emption is a personal right on the part of the 
pre-emptor to get the re-transfer of the property from the vendee who has already become the 
owner of the same. The right of pre-emption becomes enforceable only when there is a sale 
but the right exists antecedently to the sale, the foundation of the right being the avoidance of 
the inconveniences and disturbances which would arise from the introduction of a stranger into 
the land. The correct legal position is that the statutory law of pre-emption imposes a Imitation 
or disability upon the ownership of a property to the extent that it restricts the owner’s right of 
sale and compels him to sell the property to the person entitled to pre-emption under the 
statute. In other words, the statutory right of pre-emption though not amounting to an 
interest in the land is a right which attaches to the land and which can be enforced against a 
purchaser by the person entitled to pre-empt. 

If an involuntary transfer takes place by inheritance the successor to the land takes the 
whole bundle of the rights which go with the land including the right of pre-emption. 

(Hazari v. Neki. Civil Appeals Nos. 1148, 1656 and 2841 of 1966, from 
Punjab, decided on January 25, 1968). 

[NOTE 88) 

Provincial Insolvency Act (V of 1920), Sec. 9(1)(c), 6—-Transfer of Property Act (IV of 1882), 
Secs. 122, 123—Indian Registration Act (XVI of 1908), Secs. 47, 49—Indian Partnership Act 
(IX of 1932), Sec. 2(a)—Act of insoloency committed by registered deed—Whether limitation runs 
from date of its execution—Order for adjudication when can be made against firm. 

When a petition is presented alleging that a debtor had committed an act of insolvency by 
a registered deed, the period of limitation prescribed by 8.9(1)(c) cf the Provincial Insolvency 
Act, 1920, runs from the date of the registration of the deed and not from the date of the exe- 
cution thereof. 

U On Maung v. Moung Shwe Hapung,* overruled. 

Lakhmi Chand v. Kesho Ram,’ Iswarayya v. Subbanna," and District Board, Bijnor v. Moham- 
mad Abdul Salam,® approved. 

In order to support an adjudication against a firm there must be proof that each of the 
partners has committed some act of insolvency. If, however, a joint act of insolvency is relied . 
upon it-must be shown to be the act of all the partners. An order for adjudication can also be 
made against a firm if there was an act of insolvency by an agent of the firm which was such as 
must necessarily be imputed to the firm, 

The effect of s.2(a) of the Indian Partnership Act, 1982, read with the Explanation to 8.6 
of the Provincial Insolvency Act, 1920, appears to be that the question whether an act of insol- 
veney of one or more partners can be regarded as an act of all the partners is a question of fact 
to be determined on the facts and circumstances of each particular case. 

(Firm Mukund Lal Veerkumar v Purushottam Singh Civil Appeals Nos. 
1167 to 1169 of 1965, from Allahabad, decided on January 81, 1968). 

5 [1937] A.LR. Rang, 446. F.B. 7 (1984) LL.R. 58 Mad, 166, 

6 (1935) LL.R. 16 Lah, 785. 8 [1947] ALL 624. 
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[NOTE 89] 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 12, 11 
—Tenant raising dispute about standard rent when can claim protection of 8.12(1). 

To be within the protection of s.12(1) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, where a tenant raises a dispute about the standard rent payable, he 
must make an application to the Court under s.11(3) of the Act and thereafter pay or tender the 
amount of rent and permitted increases, if any, specified in the order made by the Court. If 
he does not approach the Court under s.11(3), it is not open to him thereafter to claim the pro- 
tection of 3.12(7). Therefore, where a suit was filed on the ground that the tenant wasin arrears 
for a period of more than six months and although a dispute was raised by the tenant as to the 
standard rent or permissible increases recoverable under the Act, the tenant made no appli- 
cation in terms of s.11(3), held that he cannot claim the protection of s.12(1) by merely offering 
to pay or even paying all arrears due from him when the Court is about to pass a decree 
against him. 


(Shah Dhansukhlal Chhaganlal v. Dalichand Virchand Shroff. Civil Appeal 
No. 455 of 1965, from Gujarat, decided on March 1, 1968). 
[NOTE 9] 

Representation of the People Act (XLIII of 1951), Secs. 33, 36—Oonduct of Election Rules, 
1961. Rule 4; Form 2-A—Whether elector can propose more than one candidate for single seat 
oonstituency—Candidate contesting General Constituency mentioning tn Form 2-A his caste—Whether 
hig nomination paper thereby rendered invalid. 

There is no express ban or prohibition under s.88 or s.86 of the Representation of the People 
Act, 1951, against an elector proposing more than one candidate for single seat constituency. 

The printed Form 2-A is meant both for General and Reserved Constituencies but while it 
is obligatory for candidates in the reserved constituency to make a declaration in the proper 
column that he is a member of a particular caste or tribe, there is no such rule with regard to a 
general constituency. Section 83(8) of the Act imposes an obligation on the candidate in the 
reserved constituency to make a declaration in the proper column, but there is no such direction 
in the statute with regard to the general constituency. Where a candidate contesting in 
general constituency mentions his caste in the nomination form, the nomination paper on that 
account cannot be held to be invalid, as there is no violation of the provisions of 3.88 of the Act 
or breach of the general directions contained in Rule 4. 


(Amolak Chand v. Raghuveer Singh. Civil Appeal No. 1852 of 1967, from 
Madhya Pradesh, decided on February 22, 1968). 
[NOTE 91] 

Representation of the People Act (XLLI of 1951), Sec. 36(2)—Constitution of India. Art. 
173(a)—Oath or affirmation required to be made under art.173(a) when to be made. 

The expression “on the date fixed for scrutiny” in s. 86(2) of the Representation of the 
People Act, 1951, means “on the whole of the day on which the scrutiny of nomination has to 
take place.” In other words, the qualification must exist from the earliest moment of the day of 
scrutiny. Therefore, it is necessary for a candidate to make and subscribe the requisite oath or 
affirmation as enjoined by ol.(a) of art. 178 of the Constitution of India before the date fixed for 
scrutiny of nomination paper. 


(Pashupati Nath Singh v. Harihar Prasad Singh. Civil Appeal No. 1962 
of 1967, from Patna, decided on January 22, 1968). 
[NOTE 92] 

Representation of the People Act (XLII of 1951), Secs. 83, 81, 86(1}—Whether 8.83(2) refers 
to document produced as evidence of averments of election petition. 

Section 88(2) of the Representation of the People Act, 1951, has reference not to a document 
which is produced as evidence of the averments of the election petition but to averments of 
the election petition which are put in not in the election petition but in the accompanying 
schedules or annexures. Therefore, documents which are merely evidence in the case but which 
for reasons of clarity and to lend force to the petition are not kept back but produced or filed 
with the election petition are not cpvered by s.88(2) of the Act and copies of such documents are 
not required to be served on the respondents. : 

Every document produced as evidence in an election petition does not become a part of the 
election petition proper under s.88(2) of the Act. 
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(Smt. Sahodrabai Rai v. Ram Singh Aharwar. Civil Appeal 2 No. 1968 of 1967, 
from Madhya Pradesh, decided on February 2, 1968). 


[NOTE 93] 


Representation of the People Act San of 1951), Sec. 123—Corrupt practice involoing 
“bribery—Burden of proof. 

A corrupt practice involving bribery must be fully established. The evidence must show 
‘elearly that the promise of gift.directly or indirectly was made to an elector to vote or refrain 
‘from voting at an clection. The‘position of a Minister is difficult. It is obvious that he cannot 
cease to function when his clection is duc.. He must of necessity attend to tho grievances, 
otherwise he must fail. He must improve.the image of his administration before the public. 
-If everyone of his official acts done bona fide is to be construed against him and an ulterior motive 
is spelled out of them, the administration must necessarily come to a standstill. 

. A Minister in the discharge of his duties may be required to do some acts of administration. 
including the granting of money for the uplift of certain communities and this action of the 
Minister is not to be construed against him unless it can be established that there was a bargain 
with the voters for getting their assistance at the. election. 

Election is something which must be conducted fairly. For the Govérnment to arrango 
to spend money on the eve of elections in different constituencies, although for general public 
good, is, when ail is said and done, an‘evil practice, even if it may not be corrupt practice. The 
dividing line between an evil practice and a corrupt practice is a'very thin one. It should be 
understood that energy to do public good showld be used not on the eve of elections but much 
carlicr and that even slight evidence might change this evil practice into corrupt practico. 
Payments from discretionary grants on the eve of elections should be avoided. 


` (Ghasi Ram v. Dal Singh. Civil Appeal No. 1682 of 1967, from Punjab and 
Haryana, decided on February.7, 1968). 


Tan ; [NOTE 94] 


` Retrospective legislation, effect and validity of-—Conslitution ‘of India. Art. 14. 

The power to legislate for validating actions taken under statute which were not sufficiently 
comprehensive for the purpose is only’ ancillary or subsidiary .to legislate on any subject within 
the competence of the Legislature ¢ and such validating Acts cannot be struck down merely be- 
case Courts of law have declaréd actions taken earlier to be invalid for want of ‘jurisdiction. 
Nor is there any reason to hold that in order to validate action without legislative support the 
validating Act must enact provisions to cure the defect for the future and also provide that all 
nctions taken or notifications issued must be deamed to have been taken’or issued under thé new 
provisions so as to give them full retrospective effect. Legislatures often resort to such practica 
„but it is not absolutely necessary that they should do so as‘to give full scope and effect to thg 
validating Acts. 

: Whenever an Amending Act is passed, there is Sid to be some difference in treatment 
between transactions which have already taken, place, and, those which are to take place in 
-future, That by itself will not attract the operation of art. 14 of the Constitution of India. 


- (Udai Ram Sharma v. The Union‘of India. Writ Petitions Nos. 114, 216, 228 
‘and 252 of 1966, and 85 of-1967, decided on February T, TRESI: 


[NOTE 95], 


Specific Relief Act (I of 1877), Secs. 8, 9—Limitation Act (XXXVI of 1963), Arts. 64, 65— 
Whether s.9 bars suit on prior possession: ‘within twelve gedrs—Whether appellate Court should 
alow amendment of original pleas. 

..', Ifs. 9 of the Speeific Relief Act, 1877, is s utilised the plaintiff nced not prove title and the title 

of tho defondant does not avail him. - When, however, the period of 6 months has passed 
questions. of title can be raised by the. défendant ‘and ‘if. he does so the plaintiff must establish 
‘a better title or fail. . In other. words, the right is-only restricted to- possession only in a suit 
-under s.9.0f the Specific Relief Act.but that-does not bar & suit on prior possession within 12 
-years and title need not be proved unless the defendant ean prove one. - 

The following dictum in Perry.v. Clissold®, approved :‘It cannot be disputed that a person 
‘in possession of land. in tho assumed, charactor of owner and exercising peaccably the ordinary 
rights of neo has a perfectly good title against all.the world but the Hgiau owner. And 
“a Yr907] A.G. 78. i 


W Pees : ra vee 
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if the rightful owner does not comé forward and assert lis title by the ptodess' of law within the 
period, prescribed by the provisions of the statute of Limitation applicable to the case, his right 
is for over ersten and the possessory owner acquires an-absolute-title.” 

- Mustapha Saheb v.Santha. Pilla, approved. - - 

A a ease in which a plaintiff must rely upor-his-own illegality the Court may- refuse him 
assistance. But if a plaintiff does not have to rely upon any such illegality, then although the 
possession had begun in trespass a suit can be maintained for restitution € of possession. — Other- 
wise the opposite party can make unjust “enrichment although its own possession. is wrongful 
against the claimant. The law regards’ possession ‘with such favour that even against the right- 
ful owner a suit by a trespasser is well-founded if he brings the suit within 6 months of dis- 
possession, Even after the expiry of these.6 months a suit can be maintained within 12 yearsto . 
recover possession of which a person is deprived by one who is notan owner or has no authority 
from him. , 

A suit must be tried on the original cause of action and this principle governs not only ihe 
trial of suits but also appeals. The appeal being a continuation of the suit new pleas arc not 
considered. If circumstances change they can form the subject of some other proceedings but, 
need not ordinarily be considered in the appeal. To this proposition there are a few exceptions.. 
Sometimes it happens that the original relief claimed, becomes inappropriate, or the law changes 
affecting the rights of the partics. In such cascs Courts may allow an amendment pleading the 
changed circumstanccs. Sometimes also the changed circumstances shorten litigition and then 
to avoid circuity of action the Courts allow an amendment. The practice of. the Courts 1 is s very 
adequately summarized in Ram Ratan Sahu v. Mohant Sahu. ‘ 

Amendment is a discretionary matter and although amendment at a late stage is not to bo 
granted as a matter of course, the Court must bear in favour of doing full and complete justice 
inthe case where tho party against whom amendment is to be allowed can be compensated by 
costs or otherwise. Also the amendment must be one which docs not open the case or take the 
opposite party by surprise. ai ` 

(Nair Service Society Ltd. v. Rev. Father K, C. Alewander. Civil Appeal No. 
1682 of 1966, from Kerala, decided on February“ 12, 1988). ` 


[NOTE 96] f . i 

Supreme Court—Decisions of Supreme Court when can be overruled. | . 

Per Hegde J.—The decisions of the Supreme Court should not be overruled excepting iid 
compelling circumstances. It is only when this Court is fully convinced that public interest of 
a substantial character would be jeopardized by a previous decision of this Court, that this Court 
should overrule that decision. Every time this Court overrules its previous decision, the con- 
fidence of the public in the soundness of the decision of this Court is bound to be shaken. i 

Re-consideration of the decisions of this Court should be confined to questions of great 
public importance. In law finality is of utmost importance. Legal, problems should not be 
treated as mere subjects for mental exercise. This Court must overrule its previous decision 
only when it comes to the conclusion that it is manifestly wrong, not upon a mere suggestion 
that some or all of the members of the lator Court might arrive at a different-conclusion if the 
matter was res integra. 


(The Income Taw Officer, Tuticorin v. T. SS. Tetude T Civil l Àppeals 
Nos. 2154 to 2158 of 1966, from Madras, decided on October 25, 1967.) 





. 10 (1899) LL.R. 28 Mad. 179, at p: 182. , 1i. (1907).6 CLJ. 74. 
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BOOKS AND PERIODICALS. 


On Law and Justice. By Paur A. FREUND. BomMmsBAY-IBR: Oxford Univer- 
sity Press, Oxford House, Apollo Bunder. Harvard University Press, Cam- 
bridge, Massachusetts. Demi Octavo. Pages 259. Price: $4.95. 


Tus is a collection of lectures delivered and papers read at various American 
Universities and law schools and also of papers published in some law perio- 
dicals. The author who is regarded as an outstanding authority in the field of 
American constitutional law has so arranged his material that notwithstanding 
the diversity of its themes he has approximated to a unity of outlook on the pro- 
cesses of law through which he hopes one may discern that ‘‘the profoundest 
reality and the most demanding morality lie not in particular judgments or 
results but in the process of moving towards them’’. The first section of the 
book which deals with the Supreme Court and the Constitution discusses re- 
cent movements in constitutional law with special reference to the decisions 
of the Supreme Court in the matters of civil rights, freedom of the press and 
rights of the accused. By far the most interesting part of the book is the 
middle section entitled the Pursuit of Justice which analyses the meaning of 
justice and rationality in the judicial decisions. In discussing creativity in 
judicial thinking, the author refers to the well-known case of Rylands v. Flet- 
cher and cites it as an instance of judicial creativeness whose rationale he 
avers was not clearly articulated but the English Court was impelled to trans- 
cend the limits of the precedents and impose liability on the defendant. In 
this connection the author has unearthed a passage from the early writings of 
Justice Holmes which bears reproduction here. 


“It is the merit of the common law that it decides the case first and determines the prin- 
ciple afterwards. Looking at the forms of logic it might be inferred that when you have a minor 
premise and a conclusion, there must be a major, which you are also prepared then and there to 
assert. But in fact lawyers, like other men, frequently see well enough how they ought to decide 
on a given state of facts without being very clear as to the ratio decidendi. In cases of first im- 
pression Lord Mansfield’s often-quoted advice to the business man who was suddenly appointed 
judge, that he should state his conclusions and not give his reasons, as his judgment would pro- 
bably be right and the reasons certainly wrong, is not without its application to more educated 
courts. It is only after a series of determinations on the same subject-matter, that it becomes 
necessary to ‘reconcile the cases,’ as it is called, that is, by a true induction to state the principle 
which has until then been obscurely felt. And this statement is often modified more than once 
by new decisions before the abstracted general ruje takes its final shape. A well settled legal 
doctrine embodies the work of many minds, and has been tested in form as well as substance by 
trained critics whose practical interest it is to resist it at every step. These are advantages the 
want of which cannot be supplied by any faculty of generalization, however brilliant”. 

The concluding section of the book, ‘‘A Gallery of Judges’’, contains appre- 
cations of some distinguished American Judges like Justices Brandeis, Frank- 
furter, Jackson and Black and Chief Justice Stone whose approaches to the 
judicial function are exemplified in a critical examination of the opinions ex- 
pressed by them in a number of important Supreme Court decisions. The 
author who had the privilege of working as a law clerk to the late Justice 
Brandeis gives here a near view of the judicial process in interpreting the 
American ‘Constitution which will be of great value to all students of the Con- 
stitution which under a succession of eminent judges is being moulded into a 
unique body of law. 


Manual of Public International Law. Edited by Max Sorensen. Bomaay-1: 
Macmillan & Co. Ltd., 276, Dr. Dadabhai Naoroji Road. Demi 8 vo. Pages 930. 
Price: 17 s. 6d. 


Tars manual which is sponsored by the Carnegie Endowment for Inter- 
national Peace reflects objectively, in the words of its President, from an in- 
ternational rather than a national point of view, the status and role of inter- 
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national law in the complex world of today. It redounds in no small measure 
to the credit of the Trustees of the Endowment that in pursuance of their 
objective to aid in the development of international law this well printed book 
of some 900 pages is made available at such ‘a low price. The manual con- 
sists of twelve easays contributed by authors drawn from different nations 
under the editorship of an eminent Danish jurist. A noteworthy feature of 
this publication is that the twelve authors-have produced not just a collection 
of essays but a coherent and well knit thesis on a subject of immediate im- 
portance. Within the space of a short notice it is not possible to touch on the 
various facets of this engrossing study but at the-risk of being invidious the 
general reader may be recommended Dr. Clive Parry’s (of Cambridge Univer- 
sity) ‘‘The function of law in International Community’’, Abdullah El Hrian’s 
(of the U.A.R. Ministry of Foreign Affairs) ‘‘The legal organization of 
International Society’’, Dr. Michel Virally’s (of the University of Paris) 
“The Sources of International Law’ and nearer home, Prof. B. S. Murty’s 
“Settlement of disputes’’. The realistic approach to the various problems 
involved in this thought provoking thesis is evident in the inaugural essay by 
Dr. Parry where he states that 

“It is perhaps at the circumference rather than at the centre that the conscience of the 
world should be represented. For it is at the cireumference—in the capitals of the states rather 
than in the council rooms of the United Nations, that, limited though it may be in each place, 
all power and all strength lies. This is the inescapable basis upon which the present system of 
international relations depends and from which the present system of international law must 
take its shape.” 


Labour Law and Labour Relations. Naw Duunt: Indian Law Institute. Bom- 
BAY: N. M. Tripathi Private Ltd. Royal Octavo. Pages 621. Price Rs. 50; 
£ 3; $7 (Appendix supplied free with the book). 


THe case law study of law i.e. teaching law by means of the study and dis- 
cussion of decided cases, which has found favour in Western academic circles 
in recent years, has now come to be generally accepted by Indian law teachers 
and jurists as a method of teaching which ‘‘stimulates independent and crea- 
tive thinking by the students.’ The Indian Law Institute has taken a lead 
inthis direction and the present volume is the second in the series of case 
books planned by the Institute. Its full titlek—Cases and Materials on Labour 
Law and Labour Relations in India—is descriptive of its content. The book 
opens with a brief history of thé trade union movement in India and dis- 
cusses collective bargaining in India and abroad and ‘‘Tripartism’’ which means 
a reliance upon the advice of the three parties to industrial relations and dis- 
putes, namely, the unions, the employers and the Government. The rest of 
the book deals with decided cases and comment on the nature of industrial 
disputes and the methods and procedures for resolving them, strikes and lock- 
outs, wages, lay-off, retrenchment, standing orders, disciplinary proceedings 
and unfair labour practices and victimization. The appendix which forms a 
separate brochure contains full texts of the Industrial Disputes Act, 1947, and 
the Industrial Employment (Standing Orders) Act, 1946 with the Central 
Rules framed under these Acts and the text of the Tradé Union Act, 1926. To 
keep pace with the rapid industrialisation in the country and the many pro- 
blems connected therewith especially the relations between labour and manage- 
ment, the case law is also growing apace. This has provided a field day for com- 
mentators on the statutory industrial law. This book, however, which addresses 
itself mainly to the teacher and the student of industrial law is a pioneering 
effort to present the subject from a humanistic angle and should give the 
necessary background for a more extended study of the same. To the general 
reader interested in the subject it will give a comprehensive view of the nature 
and growth of labour law against the changing pattern of Indian society. . 
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Charlesworth’s Mercantile Law: Eleventh edition ‘by Cuive M, SCHALTTHOFF, 
LL.D., Barrister-at-Law and Daym A. G. SARRE, M.A, Barrister-at-Law. 
Bomsay: N. M. Tripathi Private Ltd. LONDON : Stevens & Sons Ltd. Demi 
8 vo, Pages 409. Price: Rs. 16.65. (188. 6d. net). -` 


Tms is a text book for students of English ‘Mercantile Law. Sitice ” its 
last edition was published in 1963 a number of statutes were enacted and ‘the 
editors, apart from considering these, have referred to the new. decisions ger- 
mane to the subject. The statutory ‘law has been brought down to the. Mis- 
representation Act of 1967. The main topies dealt with relate ‘to contract; 
agency and partnership, sale of goods and hire purchase, negotiable ‘instru. 
ments, insurance, bankruptey and arbitration, Hach subject is explained in 
the briefest manner possible without sacrificing clarity and illustrations drawn 
from decided cases are interspersed throughout the text to explain how the 
principles of law are applied to conerete problems arising in commercial 
transactions. This is par excellence an ideal handbook for ‘those who desire 
to have a rapid survey of the present day English Mercantile law. 


Principles of Criminology, Criminal Law and Investigations. Vol I. By 
R. DB, B.A. (Hons.), B.L, Advocate, Calcutta. Second Edition. Cau- 
cutra-12: S. C. Sarkar & Sons (Private) Ltd, I-C College Square. Demi 
octavo. Pages 400. Price: Rs. 17. 


` Tas book, as its sub-title indicates, is concerned vi -the law and pro- 
cedure relating to investigation and prosecution of crimes. The present 
volume contains the principles of criminology, criminal law and investigation 
while a succeeding volume will deal-with-the investigation and prosecution of 
specific offences. The author who is the-head of the Department. of. Law and 
Sociology at the National Poliee Academy of India at “Mt. Abu has. brought 
to bear upon his work nearly three decades of experience gained by him dur- 
ing a varied career in the Indian Police Service. .The book begins with a 
rapid survey of the scientific aids to the detection. of crime wherein some of 
the latest methods employed for the purpose are touched on. A bibliography 
containing some one hundred and fifty authorities referred to in the prepara- 
tion of this chapter speaks to the thoroughness and industry ‘of the author. 
The succeeding chapters deal with the use of .liedetector and the modus 
operendi method for the purpose of criminal investigation. The chapters fol- 
lowing are concerned with the method to be adopted in interrogating wit- 
nesses and suspects. Then follow chapters on employment of | sources for col- 
lection of intelligence regarding crimes and criminals, inter-state crimes and 
criminals, appreciation of evidence in_the course of investigation andj Tose- 
cution of crimes and lastly, investigation’ and prosecution of corruption Cases, 
The relevant case law is freely drawn, upon in support of legal propositions, 
and actual cases illustrative of the various topics dealt with are narrated in 
full. The book is being used at present as a text-book by students ofthe 
various Police Training Colleges in India and can be recommended to the 
criminal lawyer who desires to get a clear insight into the technique and 
procedure followed by the police in the investigation of crimes. 


Fundamental Rights and Amendment of the Indian. Constitution. By S. P. 
Sarme, Department of Law, University of Bombay. Bompay-1: Publica- 
tions Section, The University of Bombay, Daisy Buildings, Fort. . Demi 
Octavo. Pages 68. Price: Rs. 4. 


Lise the Wagon Mound case in England in a different ana limited “con- 
text, the decision of the Supreme Court of India. in Golak. Nath’s case has 
let loose a flood of dissertations which shows no signs of ‘abating and the 
latest ïn the ficld is a critique of the case by an academician. In one of his 
concluding remarks he states that ‘‘the character of transcendentalness could 
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be ascribed to the ideals and enduring values enshrined in the preamble of 
the Constitution’. One would like to suggest that the fundamental rights 
enshrined in Part III of the Constitution are merely the detailed working 
out of the concepts of Justice, Liberty and Equality which are the inviolable 
triple foundations upon which the entire structure of the Constitution is 
based and therefore partake of the transcendentalness of the latter. 


The Essentials of an Ideal Legal System. By M. J. Surana, Department of 
Law, University of Bombay. Bomsay-1: Publications Section, The Univer- 
sity ‘of Bombay, University pees Fort. Demi octavo. Pages 4}. Price: 
Rs. 3. 


Tum author of this brochure who is a well known writer on criminal juris- 
prudence here applies himself to the broader aspect of law and states as his 
objectives the determination of “the relation between law and morality and 
the extent to which law can be utilised as a powerful instrumentality in the 
maintaining of the morals of the people for whom that law exists’’ and con- 
sideration of ‘‘the epistemology of law”. In discussing the various problems 
involved, reference is made to the writings of a number of eminent jurists to 
underline the author’s conclusions. Within the space of a short essay the 
author with commendable clarity has pin-pointed the requisites of an ideal 
legal system and a responsible legislator would do well to ponder on the con- 
clusions arrived at here. 


Bulletin of the International Commission of Jurists. March 1968. No. 33. 
Editor: Szan Macsrmz. Gunzva (Switzerland): International Commis- 
mission of Jurists, 2 Quai Du Cheval-Blanc. Pages 44. Price: Sw. Fr. 2.00. 


Tue first International Conference of Jurists to discuss the right to Free- 
dom of Movement took place in Bangalore from January 10-14, 1968 under 
the auspices of the Mysore State ‘Commission of Jurists in collaboration with 
the Indian Commission of Jurists and the International Commission of 
Jurists. The Conference brought together some 100 jurists from 18 countries 
of Asia and the Pacific Region and was presided over by Mr. M. C. Setalvad 
as its Chairman. This issue of the Bulletin contains the conclusions and Re- 
solution of the Conference. 


Souvenir: Indian Federation of Women Lawyers. Third National Confer- 
ence. Editor: Miss S. PRAMILA, B.sc., M.L. BANGALORE: Indian Federa- 
tion of Women Lawyers, Mysore Branch. Pages 30. Price: Rs. 3. 


Tms Souvenir was published to mark the holding of the Third National 
Conference of All India Federation of Women Lawyers at Bangalore on 
June Ist and 2nd 1968. Apart from a number of articles by some well- 
known jurists like Mr. K. Subba Rao, the former Chief Justice of India, the 
tail-pieces to these articles are entertaining, including one of a provocative 
female advocate blatantly exhibiting her charms in Court to the con- 
fusion of her opposing male counsel who appeals to the Court ‘‘My Lord, Tiot 
being constantly diverted by my fair opponent’’, has a distinétly, ` os 
flavour-—perhaps a sign of the times! 


n 


The Young Lawyer. Magazine of. the’ ‘Kishinchand. Chellāram Law.. College. 
1968. Editor: Pror. M.. J. ' MIRCHANDANG ED. Man sc) vee 


rte Lia n 
Tms is a fair-examples, of<what, a -college-inagazine: should: bes ker Wire: 
unlike. a. recent production}in this. genre:noticed: here; thé dithyrambs of ‘the 
staff are kept,in«checki.and the activities of the. College tand, the: student:-world. 
find their legitimate place. VR We RE tee Ce ate es 
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GLEANING. 


PROTECTION OF THE INNOCENT. 


“THE placing of stronger firearms control legislation before the United States 
House of Representatives, if that move succeeds, have wide indirect consequen- 
ces for the administration of justice generally in America. For in replacing 
Crime Bill, the proposed new measures would not only provide a more effective 
basis for firearms control, but they would scotch the attempt made in the Crime 
Bill to overrule, by legislation, a number of leading decisions of the Supreme 
Court whereby the position of defendants facing criminal charges in the United 
States has undergone a dramatically rapid evolution in recent. years, In 1968, 
in’ Gideon v. Wainwright, the Supreme Court laid down the right of every 
defendant in criminal proceedings-to be legally represented by counsel at his 
trial. That decision overruled Betts v. Brady (1942) which limited such re- 
presentation to cases involving ‘‘special circumstances’’. Gideon itself was 
in the line of earlier Supreme Court decisions such as Griffin v. Illinois (1956) 
which affirmed the right of an-indigent defendant of a transcript of his trial, 
and Gideon has had its progeny too, e.g. the Supreme Court decision in Massiah 
v. U. 8. (1964) which affirmed the right to representation by counsel at com- 
mittal proceedings, and Escobedo v. Illinois (1964) which extended that right 
to-the stage of police interrogation. Finally, in Miranda v. Arizona (1966) 
the Supreme Court imposed upon the police the duty to inform a defendant of 
his right to counsel before beginning to interrogate him. So from Griffin to 
Miranda in the space of one short decade, the position of those charged with 
criminal offences in the U.S. has moved a very long way indeed, and it is per- 
haps not surprising that the reactionaries are troubled. Yet assuming that the 
decisions of the Supreme Court are applied sensibly (and even if they are not, 
that is scarcely a ground for overruling them) they are in principle unexcep- 
tionable. 

, The attempt to reverse them by means of the Crime Bill will, if it. succeeds, 
be an ironic outcome to an initiative which started with President Johnson. One 
of the purposes of the Bill was,to assist with federal funds the resources of 
local law enforcement and crime prevention agencies. The safeguards which 
the Supreme Court’s decisions provided only, of course, affect the rights of 
those in cases where criminal investigation has succeeded, ‘at least to the extent 
that the police have brought to trial a man they believe to be guilty. However, 
at that stage, a principle takes over that is fundamental to our system of cri- 
minal justice and that of the United States also. ‘That principle is that a man 
is innocent in law until his guilt is proved by the courts. The Supreme Court’s 
decisions’ were directed to improving: the probative process—and that is to 
everyone’s advantage. For some curious reason, however, there is a belief, by 
no means rarely met with in this country, that if a defendant is ultimately 
proved ‘guilty in the courts, there was something irrelevant and even improper 
about affording him legal safeguards before and during his trial. That is 
even carried as far sometimes as if to imply that safeguards are not worth 
lavishing on any but the patently innocent defendant. Those who consider that 
we exaggerate may care to consider the implications of a request made on May 
22, 1968 in the House of Commons that the Government should eonsider ‘‘in- 
troducing legislation to prohibit the granting of legal aid to individuals appear- 
ing in court on charges of assault involving the use of offensive weapons where 
they have: had previous: convictions for similar offences’’. Subsequently the 
questioner, Mr. James Dempsey. M.P., went on to report to the House a case 
in Airdrie sheriff’s court in which three „guch persons charged with assault 
involving the use of dangerous weapons “were defended by three advocates 
and three solicitors at the expense of the legal aid fung”. Was this not, he 
asked, ‘‘an abuse of the system” 8-—N. L.J. $ 
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LAW AS TAUGHT AND LAW AS PRACTISED.* 


In the distant days of my youth, I observed in the elderly a deplorable 
tendency to the autobiographical. Today I perceive a high proportion of the 
young in this distinguished audience, interspersed with a number of my elders 
and betters. Why, then, should not the young suffer as I did? And why 
should not I repay my elders, vicariously, with interest? I confess that thoughts 
such as these have alone sustained me over the past months, while the thought 
of delivering this allocution has been preying on my mind. As one who feels 
unfit to address you, my morale is at a low ebb. 

I am deeply conscious that nearly all of you are pure law teachers, and I 
am extremely impure. I first became eligible for membership of this learned 
and discursive body some twenty years ago; and I am the first of your post- 
war menibers to be suffered presidentially. During that period, I have been 
a full-time law teacher for only some seven or eight months, and these were 
all on the other side of the Atlantic. For the rest, I have been a practitioner; 
a mere annual seventy or eighty hours of teaching, the equivalent in perform- 
ance of some three weeks in court, are my only claim to the title of teacher of 
law. Few judges, I am happy to say, have accused me of confusing my func- 
tions. What, then, can I contribute to this meeting from my long impurity? 

The answer may be expressed in the form of two questions, each of which 
I would put—and put annually—to all law teachers, including myself. The 
link between them is no more than that each is concerned with good teaching; 
but that is link enough. First, do we heed enough the differences between law 
ag taught and law as practised? And second, do we pay enough attention to 
the technique of lecturing? I will take these in turn. 

The differences between law as taught and law as practised are familiar enough 
to you all; I can say nothing that you do not already know. Yet you may 
never have paused to put it all together, and consider the effect of the totality ; 
and its impact is considerable, Of the many differences, I will take ten of the 
most important, 

1. First, there is the relationship between law and facts. Put as a proposi- 
tion, law as taught is mainly law, whereas law as practised is mainly facts. 
This proposition has five main aspects. 

(a) There is a vast difference as regards certainty. In the law school, the 
facts are always certain; any uncertainty is in the law. A problem question 
in an examination paper sets out the facts explicitly: the candidate merely has 
to wrestle with the law. In a reported case, the report reveals all the relevant 
facts as found by the judge, as concisely as possible, and then turns to the 
delicious problem of law with which the court had to wrestle. In daily prac- 
tice, the position is usually the reverse. So often the law is perfectly clear; the 
only question is what happened. If all the witnesses are to be believed, at the 
moment of impact both cars were stationary, each on its proper side of the 
road and displaying all the requisite lights. Once find the facts, and the law 

* ByR.E, Mecarry Q.C., LL.D. ( now Hon. in the Journal of the Society of Public Teachers 
Mr Justice Megarry). The Presidential Address, of Law (1966) Vol. 9, p. 176. Reproduced by 
delivered before the Society of Public Teachers kind permission of the author and the editor. 
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gives little enough trouble; but facts are the devil. Many a solicitor has found 
that the extensive and detailed study of the law which, quite rightly, he has 
had to make in order to be admitted to the Rolls has set him free to live a life 
in which over 90 per cent of his time is devoted to facts and people and being 
business-like, with the law standing in the back-ground, mute though omni- 
present. If I may exaggerate-a little, one may say that in law as taught the 
facts are clear and the law uncertain, whereas in law as practised the law is 
clear and the facts uncertain. 

(b) There is also a difference as to the Satan of the facts. In teach- 
ing law, the facts serve as a mere background for the law. One can roam at 
will, taking kny convenient set of facts that will illustrate the operation of the 
law. Sometimes a simple set of imaginary facts illuminates a doctrine far 
better than the obscure complexities of the actual facts in the leading case. 
In practice, on the other hand, many cases are merely cases on fact; they 
alone matter. In other cases, the actual facts determine what rule of law will 
apply; every little fact must be cherished if it can by possibility affect the 
legal consequences. 

(c) There is an important difference quoad relevance. In law as taught, 
the facts stated are nearly always all relevant. Most examiners play fair ; 
usually all the facts stated in a problem question in an examination are rele- 
vant to the solution of the problem. Occasionally some wicked examiner will 
include some irrelevant fact, and. watch the weaker candidates (and not them 
alone) in full pursuit of his red herring; but most examiners are benign. 
Text-books and lecturers alike normally refrain from a display of irrelevant 
facts; and even though some law reports take a generous view of what is rele- 
vant,! the wind blows strongly against irrelevance. The student is thus nur- 
tured in an atmosphere of unconscious assumption that what is stated is rele- 
vant; and this assumption is of a validity which is cousin to that of assump- 
tions such as the ancient rule that anything which appears in print must be 
true. 

The practitioner, on the other hand, spends a large part of his life in identi- 
fying and provisionally discarding the irrelevant. The client in his solicitor’s 
chair tells all; and the solicitor takes perhaps a quarter of what he says as 
having some possible degree of relevance. In essence, much of the practice of 
law consists in provisionally throwing away most of the facts, examining the 
remainder with a microscope, and then erecting an imposing structure on the 
best-favoured of the residue. I say “provisionally”? because every now and 
then a discarded fact is suddenly seen to be of great value in meeting some 
new or ill-perceived difficulty. But broadly speaking the precept ‘‘cut down 
and build up” is of the essence. Of all the qualities that a practitioner needs, 
a highly developed sense of relevance claims pride of place. 

(@) A further distinction lies in completeness. The student can usually 
rely upon finding all the relevant facts stated in his examination question, by 
his lecturer, or in his text-book or report. There are, of course, examiners 
who sometimes deliberately omit one vital fact from a question, so as to call 
for an ‘‘It depends’’ answer; and I would applaud. But this is the exception 
rather than the rule. Practitioners, on the other hand, would be delighted 
to feel assured that no more than one important fact is missing, instead of 
half a dozen or more. Often it is not until one is enmeshed in the thickets 
of cross-examination that one begins to suspect that ahead .lie riches. At 
earlier stages, the solicitor will often find that one witness or document 
serves mainly to lead him on to others; and the tally of facts is not finally 
closed until judgment, and occasionally not even then. 

(e) Lastly under this head, there is the element of time. The student 
lives in a world of ascertained facts. He has to apply his law to’ the com- 
plete and relevant facts stated by the question, lecture, text-book ‘or report 


1 See, eg., p. 118 post. 
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beyond the peradventure of argument. The work has been done before he 
begins. The practitioner, on the other hand, often lives in a world of pro- 
visional facts. The advocate in a trial court must prepare himself to argue 
his case not merely on the basis of the facts for which he contends, but also 
on the basis of those facts for which his adversary is contending, as well as 
on the basis of any selection of the facts put forward by each side which the 
judge might conceivably find. The student always argues a known set of 
facts, the practitioner often on a variety of possible sets of facts. Put an- 
other way, the student leads an appellate life, free from the uncertainties of 
a hearing at first instance. In saying this I leave out-of account some of 
the actual facts of appellate life, such as finding at the last minute that an 
appeal set down for hearing before Lords Justices A, B and C is to be trans- 
ferred to Lords Justices D, E and F (before whom a case has collapsed), 
leaving counsel for the appellant to reflect that the type of approach which 
he had hoped would commend itself to A, B and C, L.JJ., is likely to sit 
pretty sourly on the stomachs of D, E and F, L.JJ. 


. 2. I turn from law and fact to the second main difference between law 
as taught and law as practised. In the teaching of law, the student is ex- 
pected to acquire a synoptic view of the whole of each branch of the law that 
he studies. The depth of his appreciation is not uniform, of course; it is a 
function of the interest which. he and his teachers feel for each part of the 
subject. Professor A may enjoy frustration, Dr. B’s enthusiasm may be for 
mistake, and the student may be fascinated by illegality and immorality; 
nevertheless, with all its depths and shallows, what the student has is some 
grasp of the whole of the law of contract. 


In practice, on the other hand, the synoptic grasp appears only in the back- 
ground; in the foreground is a single point of law, and on that is the whole 
of the lawyer’s attention focused. Not for him the problem of distilling the 
essence of forty pages of text into a workable summary and framework; in- 
stead, he will focus his attention on perhaps one or two sentences and their 
supporting footnotes; and except as background the rest of the book might as 
well not be. His complaint about what he finds in the books is not ‘‘Too 
much” but ‘‘Too little’, The precept of ‘‘eut down and build up’’ which I 
have already mentioned is there hard at work. Every case and article men- 
tioned in the footnotes will be pursued in detail, clues followed, and finally a 
conclusion will emerge. The student studies the landscape from a captive 
balloon, so that his view of the wood is not obscured by the trees; he will pro- 
bably not even see the practitioner, who is examining an orchid at the foot of 
a tree with a magnifying glass. 

3. Thirdly, there are the qualities of brilliance and thoroughness. In the 
teaching of law, teachers quite rightly pay great attention to any spark of 
brilliance in any of their students. Some examiners will tolerate a quite re- 
markable degree of shakiness and unreliability in a student who displays real 
learning and percipience in some of his work. Starred firsts are by no means 
unknown in such cases. In the academic world brilliance is appreciated for 
what it is worth. 

Is it so in practice? It depends. Let a brilliant fledgling of the law go to 
‘the Bar, and he will probably find that many years will elapse before he is 
able to find a proper setting for his brilliance. At first, his will be a life 
of making pleas in mitigation of sentence in Petty Sessions and Quarter 
Sessions, of Order 14 summons before Queen’s Bench Masters, of undefended 
divorces, and, with luck, an occasional struggle on one of the Schedules in the 
Rent Acts before a County Court Registrar. What will be expected of him is 
not brilliance but application, reliability and thoroughness. The touchstone 
that solicitors will apply to him will be not ‘‘Can he win an apparently hope- 
-less case?’’ but ‘‘Can he be relied upon not to lose a case that ought to be 
won?” 
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I am not decrying brilliance; but itis not enough. Let twenty years pass, 
and if he has survived his initial years of practice the former fledgling will 
now be a silk whose touch of genius sometimes—not often—turns a certain 
loss into a brilliant win. Or he may be one of the senior partners in a lead- 
ing firm of solicitors who sometimes—not often—can pull Something Extra 
Out of the Hat that makes all the difference. But first he must learn the 
hard lesson of life in practice, namely, that without a dogged pursuit of 
thoroughness and accuracy to support it, brilliance is nothing worth. Per- 
haps the point may be put this way. Imagine a student who achieves a mark 
of 80 per cent on his examination scripts: is he not remarkable, to be lauded 
and cherished? Then imagine a practitioner who is right 80 per cent of the 
time: will he not be regarded by his brethren not as being 80 per cent right, 
but as being 20 per cent wrong, to be pitied and avoided? 

4. My next point is perhaps the most obvious of all. It is that for the 
practitioner the academic compartments of the law have no validity. No client 
is likely to sit down in his solicitor’s chair and say “I have a pretty problem 
in detinue for you’’; instead, he will say ‘‘I’m in a mess’’, and leave his goli- 
vitor to discover whether it is a matter of contract or tort or town planning, or 
perhaps all three. The academic divisions of the law are necessary (I do 
not say necessary evils) as administrative devices for lecturers, authors and 
students alike; but in the practice of the law they are of virtually no im- 
portance. One of the first readjustments that any ex-student must make is 
to cast overboard his segmented approach to the law, and think oecumenically. 
Not least of his new thoughts will be that sometimes, for instance, by the law 
of evidence or procedure he will escape having to solve the insoluble in the 
law of contract. 

5. The approach to problems is again very different. In the academic 
world, what is expected is that the problem should be solved. One solution 
may be enough; sometimes two or more are better: but whether one or many, 
the goal is solution. In the world of practice, this approach is often a matter 
of last resort; problems are to be avoided rather thaw solved. Suppose that 
a client is afflicted by a school of music which his neighbour has just esta- 
blished next door, and suppose the client to be musical and so the complaint 
grievous. The neighbour’s land may be bound by a restrictive covenant against 
carrying on any trade or business upon the land, and so it plaintly must be 
considered whether the client can enforce the covenant against the neighbour. 
This may involve not only questions as to the ambit of the phrase ‘‘trade or 
business’’, but also difficult problems as to whether the client is entitled to 
the benefit of the restrictions. The authorities, the text-books and the articles 
in learned periodicals may make it clear that only the Court of Appeal can 
resolve the difficulties, and that the legal profession would be very much in- 
debted to the client if he carried the case at least that far. Teachers, too, 
might be grateful if the flood of LL.M. dissertations and Ph.D. theses on the 
point were stemmed. 

What in fact may well happen is that the client’s solicitor will say ‘‘I’d 
better have a word with the town planning department”. It may then 
emerge that the school of music lacks the requisite town planning permission, 
and that an enforcement notice served by the local planning authority will do 
for the client, free of charge, all that an expedition to the Court of Appeal 
would have done. Slowly, reluctantly, the practitioner solves problems of law 
if there is no help for it; but for every problem solved there must be dozens 
which are avoided. Solution is the dernier ressort. So often there are more 
roads than one which lead to‘the objective, and one at least may avoid the 
Bog of Litigation. Much of the practice of the law is non-contentious any- 
way, and even the potentially litigious can often be tamed. The approach of 
practitioners is more preventative than pathological, whereas ‘the teaching of 
law is largely based on the fruits of pathology. 
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6. One factor of great importance in the practice of the law is almost 
wholly absent from law as taught. I ean only deseribe it as the moral force 
of the judge? Let there be a set of facts on which it is clear as a matter 
of ‘law that the plaintiff is bound to succeed. Set that problem in an exami- 
nation question, and there can be only one answer to it. Set the problem in real 
life, and there may well be other answers. Suppose that the plaintiff, though 
not guilty of any’ breach of the law, is acting unfairly and unreasonably in 
enforcing his rights; it is a ‘‘dirty trick”. At an early stage the plaintiff’s 
solicitor and counsel will utter to him a phrase that I have yet to see in an 
academie context, ‘‘The judge won’t like it’’. : 

There can be few in practice who have never uttered or heard these words, 
and who have never seen and heard a judge making use of his stature: to 
further justice and not merely the law. His comments while the case is being 
opened and his questions to the plaintiff while giving evidence can make it 
plain that even if victory is won, it will be at a price. If the plaintiff is a 
professional man, or stands high in his business or social community, he may 
have to make the choice between abandoning his claim and succeeding at a 
price of adverse judicial comment which may dog him for the rest of his life. 
I. am not, of course, speaking of cases in. which the equitable doctrine of clean 
hands:ean. be used to defeat an unjust claim, nor of those where its common 
law cousin, ex turpi causa, holds sway, but of cases where academically the 
plaintiff will be told ‘‘You will win’’, and it is the practitioner who will add 
‘‘ Perhaps: but only at a.price’’. 

7. This leads me to the subject of logic, Is there not a real difference 
between the two worlds in the extent to which logic holds sway? If proposi- 
tion A is based on a decision of the House of Lords, and proposition B follows 
logically from it, then it is at least possible that B is also the law, and so 
may be C which logically follows from B. On this subject many academic 
lawyers fully accept both Lord Halsbury, L.C. and Holmes, J.4; but many 
offer no more than lip-service, putting together arguments which, though 
closely-reasoned and logical, are yet shot through with unreality. Per contra, 
there are some practitioners who pay too little regard to the place which their 
particular point of law must occupy in the seamless web of the law; a solu- 
tion which plainly satisfies common sense in the individual case may outrage 
it as a part of the còrpus of jurisprudence. The matter is essentially one of 
impression, but with all due reservations, it may be said that in the practice 
of the law there is a greater degree of pragmatic and psychological tempering 
of strict logie than will usually be found in law as it is taught. A decision 
which a lecturer can demonstrate to be logically indefensible may yet be the 
greatest of good sense. And, I may add, when a decision is criticized in 
language that is less than temperate, it will often be found that the critic 
stands in a world which fails to give due weight to this and the previous head. 

8. A further distinction lies in the role played by doubt. Im the academic 
world the duty of doubt comes into its own. Decisions at first instance, deci- 
sions in the Court of Appeal, decisions in the Judicial Committee and the 
House of Lords, all are exposed to criticism and question. It may be doubted 
whether they are right; it may be accepted that they are right, but doubted 
whether the reasoning is sound; but all pass through the fires of doubt, and 
rightly so, for this is how the law develops. 

In practice, there is far less room for this approach. The practitioner per- 
force starts from an acceptance of the established law, and then tries to mano- 


2 See further my Lawyer and Litigant in 
England (1962), p. 149. 

8 “A case is only-an authority for what it 
actually decides. I entirely deny that it can 
be quoted for a proposition that may seem to 
follow logically from it. Such a mode of 
reasoning assumes that the law is necessarily 


a logical code, whereas every lawyer must 
acknowledge that the law is not always 
logical at all”. Quinn v. Leathem, [1901] ‘A.C. 
495, at p. 508, : 

4 “The life.of.the law has not been logic: 
it-has been experience”; The Common Law, 
p. 1. 
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euvre within the establishment, as it were. He knows that the judge will 
follow and apply that law, and that the prospects of success in a frontal 
challenge to it must be tempered by the standing of the authorities and the 
personal and financial endurance of his client. Counsel who strives before a 
county court judge on a point covered by a decision of the Court of Appeal 
can doubt and attack that decision with little prospect of success unless he 
has a client with the determination and the money* for an excursion to the 
House of Lords. An assistant lecturer may critize and overrule decisions of 
the House of Lords with a freedom which would be envied by the most senior 
and distinguished of silks, or for that matter by the most eminent of judges 
or lords justices. 

9. I turn to humility. Somehow the law school does not seem the most 
fertile soil for this quality, nor a law lecture the best place in which to dis- 
play it. I have the most eminent trans-atlantic authority for saying that 
most good law lecturers ‘‘ham it up a bit’’; and I have met. few humble hams. 

In the world of practice, there are differences. I am not, of course, sug- 
gesting that every silk who reminisces about his past experiences is a model 
of modesty and humility. But I am suggesting that an encouragement to 
humility is built in to the practice of the law. Suppose that a client asks his 
solicitor whether he should bring an action. The solicitor considers the case, 
and tells the client that the chances of success are good, but that they had 
better have counsel’s opinion. When this opinion arrives, a rather red-faced 
solicitor has to tell his client that counsel has pointed out a Fatal Flaw which 
the solicitor had not perceived. Nothing daunted, they then take a leader’s 
opinion, and he demonstrates a fallacy in the Fatal Flaw; and there is then 
a red-faced junior in the Temple.‘ 

The action duly comes on; but the leader can do nothing with the judge, 
who delivers a crisp judgment demonstrating that the Fatal Flaw is indeed 
fatal; and so a red-faced leader returns to the Temple with a junior whose 
feelings are somewhat mixed. In the Court of Appeal there is unanimity in 
agreement with the leader’s contention that the judge was in error in reject- 
ing the argument that there was a fallacy in the Fatal Flaw; and all three 
members of the court explain in some detail where the judge went wrong, 
Next morning, having duly read his Times, a somewhat flushed judge takes 
his seat in the Queen’s Bench Division. But with a rare and beautiful un- 
animity, the House of Lords duly demonstrates the fallacy in the fallacy with 
reasoning which is even more detailed and specific than that exhibited below; 
and next day three slightly purple faces sit in the Court of Appeal. That, 
of course, should be the end of the story. But it is not; for when the next 
issue of the Law Quarterly Review appears, it contains a note by Arthur 
Goodhart which gently but convincingly demonstrates the error into which 
their Lordships have fallen; and next day there are five pale and pained faces 
in Committee Room 1 at Westminster. 

Now this is a process which is both public and authoritative. I do not 
know of any other profession in which a mistake brings in its train not only 
an authoritative public demonstration of the error but also a detailed report 
of that demonstration. Plainly it makes for a true humility. When a judge 
says ‘‘Well, Mr. Jones, that is the view that I take’’, he will often add ‘‘but 
of course I may be wrong, and in another place you may succeed in demon- 
strating this’’; and these are not mere words but a true recognition of reality. 
Teachers, of course, sometimes disagree about the law; but their struggles in 
the learned periodicals are conflicts between equals to which there usually can 
be no authoritative resolution. 

10. Finally, let me turn to memory. In the academic world, both teacher 
and student read to remember. The law is capital rather than income, to be 


5 Or a sufficiency of legal aid certificates. Lincoln’s Inn. 
6 Or possibly (though improbably) in 
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used repeatedly by the teacher in his teaching, and to form part of the essen- 
tial equipment of the student for his examination and afterwards. Practi- 
tioners, on the other hand, are necessarily schizophrenic. In their practice of 
the law they are constantly engaged in two different kinds of reading. First, 
there are the recent decisions and statutes, and the other components of the 
substantive law. As with teachers, these must be read to be understood and 
retained; they must be held in freehold, as it were. But then there is the 
vast mass to be read on a short leasehold basis. All the detailed facts of a 
particular case must be learned with an intensity which will keep the smallest 
detail instantly available until the case is over. Thereafter, the slate must 
quickly wipe itself clean to make room for the next cases; a few weeks later, 
and little will remain. 

This differentiation is not, of course, peculiar to lawyers; many non-legal 
brains are in consimili casu. But it is a process which applies with parti- 
cular intensity to the practising lawyer. One day the knowledge must be clear, 
extensive and at his finger tips, and the next day it is useless. © 

Let me pause. These ten instances by no means exhaust the comparison. 
Take, for instance, the difference between student and practitioner in rela- 
tion to his inner self. Every student is primarily concerned with himself, in 
acquiring the knowledge and skills needed for his career: he is essentially 
(and properly) selfish. But the practitioner is essentially selfless; for all his 
endeavours are bent towards doing the best he properly can for his client. 
And there are other distinctions. Yet even if you do not accept all that I 
say, I hope I have demonstrated some of the essential differences between law 
as taught and law as practised; and I must turn to consider some of the con- 
sequences of those differences. 

Are there these differences because they ought to exist, or is it that they 
ought not to exist but we cannot help it? I doubt if either part of this ques- 
tion can be fairly answered; for inertia and lack of analysis seem to be res- 
ponsible. Let me make it plain that I am not here concerned with the fasci- 
nating subject of the teaching of professional skills, ready though I am to dis- 
cuss this on almost any other occasion. Nor am I making any suggestion that 
university examinations should exclude subjects with no immediate profes- 
sional importance, or make them merely optional. I come here with no hatchet 
for Roman Law or Jurisprudence or Legal History. Yet again, I am not sug- 
gesting that those subjects which are taught ought to be taught as if to prac- 
tising lawyers. 

What I do propose is that in the approach to the subjects taught in the law 
schools there ought to be some greater degree of approximation between law 
as taught and law as practised. Some of the differences are inescapable, or of 
little. practical significance. I do not, for instance, suggest that law schools 
should be organized so as to require all lecturers to be patterns of humility. 
But other differences could be reduced in ambit; and I suggest that they ought 
to be. It is difficult to see any practical advantage in preserving the gulf; 
it is a disadvantage for those who intend to practise law, and it can hardly 
be an advantage for the others. The teaching of medicine and surgery would 
not be improved if it were carried on in relation to some species of idealized 
human body instead of our vile and earthy frames. There must be no de- 
naturing of academic law so as to make it a pale image of the practice of the 
law. The contributions which academic law has made and is making to the 
whole body of the law are many and great, and it must remain true to itself. 
But surely it would have an increased potency if those who nurture it show- 
ed a greater awareness of the extent to which it differs from the practice of 
the law, and a greater willingness to learn from the comparison. 

My suggestion is therefore merely that all who teach law should look again 
at the present system and consider whether there are ways in which it could 
be modified so that, without injury to its merits, the differences could be 
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lessened. In doing this, I start with the examination room; for I hope that J 
shall not be thought unduly cynical when I say that although there is a shin- 
ing minority, the majority of students give little serious attention to anything 
which they know has no connection with the possible contents of their exami- 
nation papers. The form of the examination also in some degree tends to 
strike back and mould the type of teaching. 

In ‘an ideal world I suppose that each of the 600 or 700 candidates in a 
Bar Final examination would be turned loose in a separate law library, com- 
pletely equipped with every book of any possible relevance, and then given a 
limited time to produce the answers. This at least would approximate to the 
way in which practitioners often work; but it is of course wholly beyond the 
bounds of practicability. In this field, as in others, theory must be temper- 
ed with common-sense; and so I put before you five suggestions for your con- 
sideration. 

1. Is there any reason why in the examination room each canarias should 
not be provided with a Queen’s printer’s copy of the principal statutes with 
which he will be concerned in the paper in question? When in 1933 I sat 
for the Trusts paper in the Cambridge LL.B., I knew that I would be pro- 
vided with copies of the Trustee Act, 1925, and the Settled Land Act, 1925. 
Although I found the examiners unappreciative, I thought this to be excellent 
examining, and I still think so: but I am surprised at how little it has spread. 
Is it really right that in 1966 candidates for a paper on company law should 
have to answer the questions without having a copy of the Companies Act, 
1948, before them? Similar questions could be asked of land law, sale of 
goods, bills of exchange and a dozen other subjects. I suggest not a com- 
plete set of every statute with any bearing on the subject, but only the prin- 
cipal Act or Acts. No practitioner in his senses would dream either of try- 
ing to learn by heart even the most important sections of an Act, or of advi- 
sing without a copy of the relevant sections before him; and when the statutes 
can be provided in the examination room both cheaply and without any serious 
administrative difficulties, the case for doing this seems unanswerable. True, 
statutes are not the equal of a full law library; but let not the best be the 
enemy of the good. 

It may be objected that this proposal would help the unworthy candidate 
through the examination, and also that it would make the technique of exa- 
mining more difficult. There seems little weight in these suggestions. The 
bulk of the Companies Act, 1948, is enough by itself to defeat the ill-prepared, 
and if examiners are deprived of the ability to ask questions of the type which 
requires the candidate to set out the four exceptions to a given rule, so much 
the better. Such examinations would tend to feed back into the lecture room 
and the seminar, making the daily use of the ipsissima verba of the statute 
book a matter of routine. Nor would any student be the worse for an early 
and constant familiarity with the way in which the combined operations of 
the definition section, the context and the rigours of construction may reveal 
that the true meaning of a section is quite different from its apparent mean- 
ing, so that, for instance, “void’’ means ‘‘voidable’’, and “anal” ? means 
“may”. : 

2 and 3. Let me take my second and third points together. i let all 
questions be long problems. Item, let most questions contain at least one irre- 
levant fact. Here I draw on what seems to me to be the quite admirable ex- 
ample of the California State Bar Examinations set in 1963. I understand 
that since then these examinations have encountered certain administrative pro- 
blems which have led to proposals for substituting the Yes-No type of ques- 
tions; but under English conditions these difficulties do not seem insuperable, 
Each paper contained four questions to be answered in three and a half hours, 
with no choice (save in one paper). Hach question was some 300 or 400 
words long, and usually contained at least two quite distinct points, Some- 
times an irrelevant fact or two was included. 
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Such questions are of course far shorter and far more directly relevant 
than the clotted tangles to be found in the practice of the law; but they are 
also far nearer reality than the tidy little three or four sentence problems 
which we know so well in England. The absence of any implied guarantee of 
relevance is also important, 

4. Let no title be attached to any paper. Instead, numbers or letters 
should be used, so that Paper 1 is followed by Paper 2 and so on. The ab- 
sence of any title such as Equity or Company Law or Procedure ought to 
bring the examination a little closer to reality; clients do not usually present 
a concise problem in a specified branch of the law. As I have already ven- 
tured to suggest, the academic compartments of the law have no validity in 
daily life. Examiners would also in some degree be liberated. Paper 1 will 
still be mainly on Equity, but questions need no longer be excluded from it 
merely because they involve a knowledge of Company Law or Procedure as 
well. There are obvious limitations on such a technique. It could not, of 
course, be usefully employed in examinations which are intended to provide 
exemptions from specific papers in other examinations, such as Part I of the 
Bar or Solicitors examinations. But there seems to be little reason why it 
should not at least be used in Part I or Part II of those examinations, where 
it seems most suitable and apposite. 

5. Would it not be possible to include somewhere in every examination one 
compulsory question on relevance? The emphasis would be upon the unear- 
thing and presentation of the issues which arise for determination, and of the 
facts which require further examination, rather than on any solution of the 
problem. I envisage a long tangle of facts in some 800 or 1000 words or 
more, with many irrelevancies and red herrings. The setting and marking of 
such a question might well at first present problems; and doubtless there would 
be some remarkable answers. But these would cheer the examiner in his 
sorry task; and I do not think the difficulties would persist after one or two 
initial attempts. A sense-of relevance is probably the most valuable single 
quality that any lawyer can have, and experience in explicitly examining 
for it might prove more valuable than we can at present foretell. At least 
it is worthy of consideration. 

These, I need hardly say, are merely five practical suggestions which arise 
out of what I have been saying. There are many others which might be 
made; indeed, I hope that you will feel encouraged to put forward some of 
them yourselves. What I am concerned with, however, is the change of atti- 
tude itself, rather than illustrations of its practical consequences. I am sug- 
gesting that from time to time we ought to stand back from our daily round 
of teaching and ask ourselves whether what we are doing sufficiently reflects 
the realities of practice. On this, there is much that can be said; but time 
presses, and I must turn to the second of my two main topics. Do we pay 
enough attention to the technique of lecturing? 

Here memory holds the door again. I return to my days in a six months’ 
class for the Solicitors’ Fina] Examination in June, 1935, at an establishment 
which we now know as the College of Law, Ltd., but which then was Messrs. Gib- 
son and Weldon, unlimited. One is happy to think that it acauired limited lia- 
bility comfortably in time for Hedley Byrne & Co., Lid. v. Heller & Partners, 
Lid., [1964] A.C. 465. In class I sat next to someone whom I revered then 
as a Scottish Rugby International, and whom I revere now even .more as 
Treasury Solicitor himself. I readily acquit him of any direct responsibility 
for an experiment upon which I then embarked. When we were about four 
months gone, I got every member of the class to mark every lecturer from 0 
to 10, on the utilitarian test of ‘‘How useful is he to me in preparing for the 
examination ?”’ 

Although I no longer have this historic document, I can remember it vividly. 
Marking was high. One lecturer, happily still with us, achieved an average of 
91 per cent, which I thought and still think to be a staggeringly high rating 
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for any mere mortal; but he was worth every fraction. Three others achiev- 
ed the high eighties, with something of a gap between them and most of the 
others, who fell not far below 80 per cent; and there were two more, now 
gathered to their fathers, with 51 and 53 per cent respectively. 

Despite the similar averages, these two formed a striking contrast. One 
had a succession of marks such as 5, 6, 5, 4, 6,5 and soon. He was a steady 
micldle-of-the-roader; it was all there, but without inspiration, emphasis or 
imagination, with little either to depress or to elevate. The other had a quite 
different succession of marks: 10, 9, 1, 2, 0, 9 and so on. He had a highly 
mannered style of teaching which attracted and repelled those who listened 
in about equal proportions. Some vowed that they would never forget a word 
he said, others deplored the waste of time on his elaborate examples and pon- 
derous humour. 

That was a long while ago; and I am not here to stir law students to sedi- 
tion throughout the United Kingdom. But it is an example of the way in 
which law students care—and often care passionately—about the manner in 
which they are taught. There is a very real appreciation of good teaching, 
and a deep resentment for the bad. The Gibson’s staff of my day was re- 
markable for its high proportion of sheer teaching ability. It was said that 
in appointing Iccturers the powers there asked only one question, and that was 
a question which far too many other institutions failed to ask at all: ‘‘Can 
he teach?’ And so I turn that question upon ourselves: do we pay enough 
attention to the techniques of teaching? 

In England today, despite many experiments, the lecture remains the back- 
bone of the teaching of law. ‘Tutorials, supervisions, seminars and the like 
are there a-plenty, and do much vital work; but both in the universities and 
for the professional examinations the lecture is in the main pre-eminent. As 
an unrepentent believer in the lecture (though not to the exclusion of other 
techniques) I can see in this no cause for regret; but there is an implied 
term, namely, that the lecture I speak of is a good lecture. A good lecture is 
satisfying, enlivening, absorbing. With a little imagination, there can be 
curiosity, suspense and humour (meaning thereby relevant humour). Such a 
lecture has an impact which the printed word can never hope to achieve. If 
I may borrow again from the great Oliver Wendell Holmes Jr., ‘‘Intensity is 
the only thing. A day’s impact is worth a month of dead pull’’.? (I quote 
him out of context; but I believe he would agree). Good lectures have impact. 

The bad lecture is sheer murder: the law lies lifeless on the floor. Indeed, 
among law lecturers at least two types of genius may be discerned. There are 
those who can breathe life into the dullest and most technical of subjects. 
Civil procedure is not usually found exciting; yet there are those who at the 
end of lecture can leave behind a class almost panting with excitement to dis- 
cover whether the costs will be costs in cause, or whether the Master will 
accept the defendant’s argument that they should be defendant’s costs in 
cause. The duller and more complex the subject the greater is the need for 
an inspired lecturer, and the greater his opportunities: he can make the law 
sing. J am happy to have known many that I would unhesitatingly put into 
this category; yet I wish there were more. 

The other type of genius is the lecturer who can make the most enthralling 
subject dull and repellant. I cannot believe that this is ever the result of 
deliberate application; it is a natural quality which, left neglected, rapidly 
becomes inveterate. I have known lecturers who could make the more bizarre 
techniques of adultery sound dull; and one, never to be named, was even able 
to make the average male law student yawn at his account of R. v. Williams 
[1923] 1 K.B. 340. Williams, you may remember, was a choir-master in those 
placid days before television changed our lives, when singing in the local choir 
was firmly established as one of the joys of life. He told a girl of 16 in the 
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choir that she was not singing properly, and that he could help her by giving 
her a treatment which would improve her voice. After he had helped her 
for some months, the whole sad story came out; and, in the language of the ` 
press, he faced serious charges. His treatment had included persuading her 
to lie down on a couch during a singing lesson. In order, no doubt, to create 
a suitably scientific atmosphere he had then placed upon her an instrument 
which, said the report, ‘‘was in the nature of an aneroid barometer and accord- 
ing to the evidence was not in working order.” You can see at once how 
important this careful statement of the relevant facts may be; for one day a 
future choir-master in a similar predicament will be able to cry triumphantly 
“Ah, but I can distinguish R. v. Williams; for my aneroid was in full work- 
ing order’’. A lecturer who could make such a case dull must have been a 
genius indeed. 

There is a terrible phrase which runs ‘‘Anyone can lecture’. For me, 
these words almost merit the castigation which MacKinnon, L.J., accorded to 
the saying “There is no smoke without fire’’: he called it ‘the wickedest, 
proverb that was ever invented’’® Even if this language is too strong, the 
assumption that ‘‘anyone can lecture” is patently untrue. Yet it lives on. 
When a fledgling teacher of law is first appointed, is anything likely to be 
done to see whether he has any gift for teaching, or to help him to acquire 
the necessary techniques? As he settles down and finds himself teaching 
some of the subjects for his fifth or tenth year, is there anyone who will help 
him to keep his lectures fresh and alive, and to free himself from the dis- 
tracting mannerisms that are liable to stand between him and total concentra- 
tion by his audience? I suspect that to these questions there would usually 
be a nil return. 

So many things may be wrong. A lecturer may be a voice-dropper, a word- 
swallower, a coin-jangler. His voice may be monotonous, funereal, uninflected. 
He may be a 300-word-a-minute man or (far worse) a snail with one sixth of 
that speed; or feverish gallops may be interspersed with silences so prolonged 
that some may suspect that death has supervened. He may have a bored or 
apologetic approach which convinces his listeners that the interesting and 
cogent is really dull or unimportant; and the bumbling delivery of a cloudy 
ramble may be linked to a distracting nervous cough or giggle. Complex 
thoughts may be expressed in sentences so labyrinthine that barely one in ten 
will understand the words and only one in thirty comprehend the thought; or 
platitudinous reiterations of the obvious may turn the thoughts of the andi- 
ence to suicide, or murder. The lecturer may display himself as the only sane 
lawyer in an effete world, leaving behind him a trail of discredited judges and 
authors, and an audience which finds him too clever to be borne. The mate- 
vial may be presented as from a pogo stick, hopping all over the place; or 
hobby horses may be pursued at inordinate lengths, leaving untouched vast 
intervening tracts of important law. It is even possible—though I should be 
slow to believe such a horror story—that in 1966 a law lecture may still be 
read from a script, with every sentence still-born. 

I aecept, of course, that it is very much a matter of personal opinion 
whether a lecture is good and true and beautiful; we are in the realms of the 
incommensurable and incomparable. I also accept, and, indeed, assert, that 
there are many different styles and techniques in lecturing, as there are in 
advocacy. What makes Professor X so impressive is a technique that would 
seem ridiculous if Dr. Y essayed it, and vide versa. Yet these considerations 
do not touch the point that far too few care enough, or even think enough, 
about whether they are getting the best out of themselves in their lectures. 

I am not contending for a training course in lecturing, valuable though 
this would be in exorcising undesirable mannerisms, and, above all, in focusing 
attention on techniques. What I urge is no more than an awareness of the pro- 
blems and a determination to resolve those that are soluble. No doubt there is 

8 Newstead v. London Express Newspaper Lid., [1940] 1 K.B. 377, at p. 390. 
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something rather self-conscious in asking a colleague to listen to a lecture or 
two and then offer constructive criticism; but given mutual confidence, this 
ean be of very great value. Tact, of course, is essential: a lecturer can (but 
should not) be as sensitive about his technique of lecturing as an author is 
about his style and, alas, his punctuation. Yet even the most junior of lec- 
turers should grow up enough to realize that the genuine acceptance of 
genuine criticism is one of the indefinable marks of stature. 

Student criticism can also be of great value. No doubt students do not 
always know what is best for them; it is not the office of a lecturer to aid them 
in avoiding the agony of thought. Yet with every discount made the voice 
of the consumer still must have some weight in the scales. The problem is 
to obtain the criticism with due decorum. I certainly do not suggest a repe- 
tition of the voting table which I compiled while at Gibsons; and anything 
organised has obvious difficulties. Sometimes, of course, it can be done. For 
some two years after the end of the last war I ran for The Law Society a series 
of refresher courses for returning solicitors, and at the end of each course I 
asked the class for criticism and suggestions for improvement; and some of 
the comments on lecturers were indeed percipient. There, of course, most of 
the critics were responsible and experienced professional men in their thirties 
and forties, rather than callow youths. But even if organization can afford no 
aid, a lecturer who is receptive to the thoughts of others can usually discover 
student opinion through the strange osmosis of the educational world. 

There seems to be no easy answer. Ultimately the basis must be self-critic- 
ism, But this can be helped and stimulated. One process which might be more 
fully explored than it is at present is that of short-term exchange visits. Sup- 
pose that A at University B were to stay for a week with his opposite number, 
X, at University Y, and sit in on all his lectures and classes. Would it not be 
valuable for A to see and hear how X teaches the subjects which they have 
in common, just as X would learn from his return visit to A in the following 
term? Substance, detail, emphasis, arrangement, technique and a dozen other 
matters may offer contrasts and lessons for each. The visitor, too, would doubt- 
less be encouraged to give some lectures himself, and so vary the diet of the 
students visited. There would be some practical obstacles to overcome, such 
as the rearrangement of the absentee’s teaching commitments; but the price 
would be small in relation to the breaths of fresh air that such visits would 
bring. Even one-day or two-day visits would be far better than nothing. 

I am conscious that I have only skated over the surface of my subjects. 
But I hope that I have said enough to provoke thought and discussion. After 
all, we are looking at the heart of a law teacher’s life, and my plea is merely 
that we should resist the natural tendency to take it for granted. There is 
so much to do: apart from teaching and any writing that can be squeezed in, 
there is keeping up with the law, administrative work, examining, and innu- 
merable committees, a hazard to which lawyers are especially exposed. It is 
so easy to go on as before, doing the same this year as we did last year. 
Instead, let us every now and then take an hour or two to look closely at our 
techniques, searching for those frailties from which no human is immune. I 
believe that it would prove abundantly worth the effort, and that it would make 
teaching even more fun for ourselves and everyone else. 
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MAY A SPOUSE WHO IS IN DESERTION OBTAIN A DIVORCE ON 
THE BASIS OF HIS OWN “WRONG” 1* 


THE decision in Laxmibai v. Lazmichand! has raised contradictory emotions 
in those who have read it or heard of it. This is not strange. The decision 
was, in this writer’s view, correct. The absence of citation of previous deci- 
sions in no way weakens it, since it is founded in common sense and well- 
known canons of interpretation of statutes. Moreover, the substance of the law 
as laid down in that case is sound. But these are words easily uttered, and 
every reader will not be satisfied with the present writer’s ipse disit. 

Ought we not to turn first to the whole question of matrimonial causes be- 
tween Hindus in India? The subject is bedevilled with those same contradic- 
tory emotions. And while the English law of divorce is itself on the point 
of being reformed in directions which by no means commend themselves to 
all lawyers, this is perhaps not the best time to attempt an overall survey. 
However, some general remarks are justified, pending an occasion when this 
_ writer can go into the matter fundamentally, and make out a case for the 

happy adoption by Hindus (as a whole) of the concept of divorce within the 
_ context of sacramental marriage. i 

Hindu writers, and in particular judges and legal scholars, are appalled 
at the way the law is working out? This writer has himself drawn attention 
to the curious manner in which matrimonial causes are being used as sticks 
by which families beat each other, the unhappy spouses being pawns in the 
game. Against this background a controversial decision such as that in 
Laxmibat’s case is bound to excite varied opinions. 

For the moment let us accept the following propositions, which in our view 
may ultimately prevail and be recognised as bound to prevail. (1) The State 
is interested in the stability of marriage and will not lightly allow a valid 
marriage to be threatened upon any consideration.* (2) Marriage between 
Hindus is traditionally a sacrament,” that is to say, whatever the transaction 
between the families, with its own overtones of money and prestige, a super- 
sensory, occult fact is created by the religious ceremonies (provided these are 
complete in the sastric sense), which is a matter of absolute certainty as be- 
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tween the spouses, and which does not involve the relations on both sides. 
(3) This tradition is only a means whereby intellectual validity is given to 
psychological perception, and it survives whether or not the individuals them- 
selves know anything about samskaras, and whether or not their society has 
given up overt acceptance of the samskara ideal. (4) Cruelty was tolerated 
in the past because the responsibility and initiative remained solely with the 
male members of the family, and had they been allowed to do what they 
wanted to with their womenfolk marriages would be impossible: hence no 
escape was permitted to the women, and hence families had to solve their in- 
ternat problems gs best as they could—a procedure which left some margin in 
which individuals could suffer. (5) The capacity of women to take responsi- 
bility and to earn, and acquire financial independence, has grown rapidly in 
the last two generations—though full maturity in the social sense is still far 
from women’s grasp if we take India as a whole—so that the Indian concern 
that individuals should not be subjected to cruelty or pain can assert itself 
and come into its own in regard to the status of women in a way that it was 
prevented from doing in marginal contexts throughout centuries of known 
history. 

Thus there is nothing incompatible in spouses being freed from each other 
by divorce, when the intention of the State and of society is to maintain 
marriage as a sanctified institution with all its religious, social, and material 
implications at one and the same time. 

Now we can come to the specific problem. In Laxmtbai’s case W appealed 
against the judgment of the City Civil Court, in which H’s petition for 
divorce had been allowed. It appears that the husband (H) was given his 
decree incorrectly, as we shall see. The ground was that set out in cl. (i) 
of s. 18(1A) of the Hindu Marriage Act, which sub-section we can convenient- 
ly consult at this point: 

(IA) Either party to a marriage, whether solemnized before or after the commencement of 
this Act, may also present a petition for the dissolution of the marriage by a decree of divorce 
on the ground— 

(t) that there has been no resumption of cohabitation as between the parties to the marriage 
for a period of two years or upwards after the passing of a decree for judicial separation in a 
proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties to the 

marriage for a period of two years or upwards after the passing of a decree for restitution of con- ` 
jugal rights in a proceeding to which they were parties. 
Now the facts of the case were simply this that H relied upon the statute, 
alleging that there had been no restitution. This was evidently true. Two 
years had also passed. But the decree for restitution had been passed at the 
petition of W herself; and all H had had to do in order to qualify for a 
divorce was to remain inactive and to refuse to W the rights to which the 
Court had previously found her entitled. 

The statute seems clear enough, and its legislative history is known. True, 
the Statement of Objects and Reasons would seem to confirm that either spouse 
should have full liberty to obtain a divorce when the marriage has proved a 
complete failure.. But the said Statement cannot normally, according to the 
canons of interpretation, be relied upon for the purpose of construing the 
statute (see the discussion and references at Moti Ram v. Bakhwant Singh*), 
and the learned Judge in appeal refused to be guided by it. Let us first look 
into the legislative history, and then appreciate the point which the learned 
Judge - -took. . 

‘The notion of allowing divorce on the grounds which we-ean for convenience 
call ‘‘continuous absence of. consortium’’ (originally as statutory | evidence of 
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desertion) comes ultimately from England, where it is obsolete.4 The notion 
is simply this, that once divorce on grounds (but not divorce by mutual con- 
sent) has been accepted by society the list of grounds offered by Parliament 
cannot take care of all deserving cases. Where the Court has had an oppor- 
tunity of finding on the facts of the case that the spouses should no longer 
be legally obliged to live together, or, as the case may be, that one spouse 
ought to return to and give conjugal rights to the other, thereafter a failure 
of the marriage to become a reality (and two years is a reasonable period for 
determining whether this is a possibility)’ is a ground in itself for ending the 
marriage—and a further judicial enquiry is not called for. In English law 
the practice was for the so called ‘‘innocent’’ spouse to petition for d'vorce 
on this ground, and it was not open to the ‘‘guilty’’ spouse to do so. Natu- 
rally, he could hardly complain that the breakdown of the marriage was due 
to the other party. 

Moreover, the statutory divorce law contains a provision which limits the 
power of the Court to grant relief if the petitioner is taking advantage of his 
own wrong.® 

The Hindu Marriage Act, 1'955 as originally passed, followed the Special Mar- 
riage Act in this matter. There seemed to be no reason why it should not. 
Divorce (well known to caste custom) was to be extended to the castes to which 
customary divorces were not known, and it would be anomalous to confine the 
grounds to the somewhat limited list which was thought appropriate for Hindus 
(i.e. Hindus asa whole, rather than the sophisticated people who married under 
the Special Marriage Act). It never occurred to anyone at the time that the 
“guilty” party might have a right to obtain a divorce on the sole ground that 
he had refused conjugal rights to his innocent spouse. 

In Waryam Singh v. Pritpal Kaur,’ Shamsher Bahadur, J., said: 

t... A deoree for judicial separation or dissolution of marnage is not to be lightly granted 
and it is only in cases of specified matrimonial wrongs or other natural infirmities that the in- 
nocent party may be accorded the discretionary relief which is provided under the Hindu Marriage 
Act’?8 g 
His Lordship decided that a decree on this ground could not be granted to the 
spouse against whom the order for judicial separation was passed. And by 
parity of reasoning, the ‘‘guilty’’ party in restitution proceedings could not 
file a petition for divorce on the corresponding ground. This seemed so evid- 
ently reasonable that the Uttar Pradesh Legislature, when passing its own 


4 See commentaries of Deolalkar and of 
S. V.’ Gupte on the clause, also Derrett, 
Iniroduction to Modern Hindu Law, §§ 888-4 
(which must be read subject to Act 44 of 1964). 
The provision is not in the Indian Divorce 
Act, IV of 1869. The idea was invented in 
1884 (Matrimonial Causes Act of that year, 
now repealed). See Davies at Graveson and 
Crane, edd., A Century of Family Law (1957), 
818-9. A disobeyed order of restitution 
coupled with adultery entitled the petitioner 
to a divorce without having to wait for two 
years’ desertion. The statutory desertion 
could be utilised in this way, until in 1928 
divorce became available for adultery alone. 
Even after 1925 it has continued to be under- 
stood that non-compliance with a decree for 
restitution constitutes desertion. For caleu- 
lating the period of time the Matrimonial 
Causes Act of 1950 (re-enacting the comparable 
provision of the repealed Act of 1987) by s 7 
(8) provided that periods preceding a decree 
for judicial separation should be taken into 
account. The Matrimonal Causes Act, 1965, 
by s. 8 (8), continues this provision. In short, 
while desertion is a ground there is little 


substantial use in what I have oalled ‘‘conti- 
nuous absence of consortium” as a ground 
for divorce. The Special Marriage Act, 1954, 
sec, 27, grounds (i) and (7) co nd to the 
relevant provisions of the Hindu Marriage Act. 
The latter makes little sense in legal historical 
terms since desertion for three years is already 
a ground for divorce as ground (b). The former 
hardly makes sense since the grounds for 
judicial separation under sec. 28 are exactly 
the same as those for divorce except that 
failure to comply with a decree for restitution 
is added. But the so-called “conversion” 
of one decree into a decree for a higher relief 
is valued in practice because of the procedural 
advantage of the petitioner’s not being obliged 
to furnish proofs ab initio. 

5 Shirin Vishnu v. Vishnu Kirpalani, 
(1958) 61 Bom. L.R. 100. 

6 Section 28 (1) (a). The Court must be 
satisfied that “...the petitioner is not in 
any way taking advantage of his or her own 
wrong or disability for the purpose of such 
relief,...” 

1 feet] ALR. Punj. 820. 

8 id., at p. 821, col. 1. 
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statute, the Hindu Marriage (Uttar Pradesh Sanshodhan) Adhiniyam, 13 of 
1962, provided in the new cl. (viii) no change whatever to the original pro- 
vision, namely that the other party ‘‘has not resumed cohabitation after the 
passing of a decree for judicial separation against that party...’’, and made 
no change in the corresponding clause, cl. (ix) whereby, ‘‘(the other party) 
has failed to comply with a decree for restitution of conjugal rights for a 
period of two years or upwards after the passing of the decree’. A careful 
reading of this clause might suggest that even the ‘‘guilty’’ party might have 
some chance, if he could prove that, for any reason, the ‘‘innocent’’ party 
had failed to execute the decree or to attempt to bring the marriage back into 
life. However, naturally enough, it was decided in Kamlesh Kumars v. 
Kartar Chand? that only the ‘‘innocent’’ party could petition for divorce 
under this heading, and that the party against whom the decree had been pass- 
ed was not entitled to dissolution of his marriage simply on the grounds of 
his failure to comply with the decree. 

One might suppose that here the matter should have rested. And one is 
surprised to see in the Hindu Marriage (Amendment) Act, 44 of 1964( which 
we have quoted above, a reversal of the situation, and this calls for some ex- 
planation. 

The fact is that, unnoticed by our legislators, husbands who have failed to 
comply with a decree for restitution can cease to be ‘‘guilty’’ parties and be- 
come ‘‘innocent’’ ones! So long as they are guilty, no doubt, the Court can 
have no more sympathy with them than has the public. The Court will already 
have decided that the wife is entitled to her husband’s consortium, and thus 
found her ‘‘innocent’’; and unless some change takes place, the merits remain 
in that direction. However, changes do take place, and usually very rapidly 
when a marriage breaks up. The marriage may take many years to break up. 
But once it has done so both spouses have very good reasons for wanting to make 
attachments elsewhere, perhaps (we hope) permanent ones, When such a situa- 
tion arises the need for a divorce, especially to legitimize children who may be 
on the way, is acute. Let us take specific cases, and the point will be clear. 

H deserted his wife, W, in 1360, and for long she did not know his where- 
abouts. In 1962 she found out that he was living in Bombay with another 
woman, B. B and her family were under the impression that H was a widower, 
and H and B went through a ceremony of marriage (which was of course void 
and inoperative) in 1961. B has a child C, who is of course illegitimate. As 
soon as W discovered these facts she, or rather her parents, began to put 
pressure (in effect blackmail) upon H. He was earning a good salary by up- 
country standards, and could afford, so they thought, to be put to the torture. 
Hither, they said, H abandoned B and C and came back to live with W, or 
he must take the consequences of being found out. Another course open to 
him was to pay W not less than one-third of his salary for maintenance! 

Now which is the innocent and which the guilty party? Since H did not 
give in, W (or rather her relatives on her behalf) filed a petition for resti- 
tution. in his defence (as usual) alleged all sorts of bad behaviour by W 
and her relatives (most of which were untrue). The fact of his living with B 
soon came out. The Judge had no difficulty in granting the petition and passing 
the decree in W’s favour. Now H says to W’s lawyer, ‘‘There is no question 
of my returning to W, especially in view of what has happened.” W’s lawyer 
replies, ‘‘That is as may be. But we are now entitled to take about a quarter 
of your salary from you by way of maintenance unless you return to W and 
maintain her in the matrimonial home.” H is advised by his lawyer that all 
he has to do is to sit quiet, and W will be forced to take further steps. Mean- 
while the threat of having to pay out maintenance is a realone. H approaches W 
and says, ‘‘Have pity on B and C, who are innocent. I admit I am a rotter, 
and your parents should not have given you in marriage to a rascal like me. 


9 [1962] A.LR. Punj. 156, 
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But those two are not at fault. You should Ft me'a divorce, by taking 
advantage of the two-year provision.’ W replies: ‘‘I have no intention of 
granting you a divorce by this means. . Once you are rid of me, what will 
become of met’’ ‘‘The judge will award you alimony.” ‘‘But you will dis- 
appear and I shall never be able to get the money out of you. Moreover I am 
a dark girl and who will want to marry me? Perhaps you can find some rich 
man in “Bombay whose concubine I can become?!’’ 

So H was unable to obtain a divorce, and his unfortunate de facto family 
is condemned to a furtive existence until W dies. And hatred, and an iron 
will, will keep W alive perhaps until her ninetyninth year. So that the point 
shall not be missed, she has sent a postcard saying that she will make a point 
of attending the cremations of H, B, and, if possible, also C. 

Such a state of affair is what Parliament had in mind when it enacted the 
amending statute of 1964. It should be possible for the husband to obtain 
a divorce when the marriage has broken down and, other facts having inter- 
vened, it is not the husband’s wrong upon which he, as petitioner, relies. Sri 
P. V. Deolalkar pointed out as early as his first edition (The Hindu Marriage 
Act, 1955, pp. 116-7) that resumption of cohabitation can be validly resisted 
by the unwilling spouse—from which it follows that the original s. 13(/) (viii) 
was imperfectly drafted, as it ignored the question where ‘‘guilt’’ really lay. 
Mr. S. V. Gupte’s opinion is referred to below. 

Someone may say that, surely in the case I have detailed, the husband was 
and remains in the wrong. But it is possible to take another view. He was 
in the wrong when he deserted his wife. But the facts operating when he 
wanted to obtain a divorce himself were different. He was not relying upon 
his having deserted the w:fe, but upon a new situation in which his original 
fault is merged in other rights and obligations. Another illustration will be 
even plainer. H deserted W, and after two years from the decree passed against 
him by the Court, wants to return to married life. But W is having an affair 
with the next-door neighbour, and is not altogether willing for H to return, 
The neighbour is reading all her mail, and has pawned her jewellery. H’s ? 
confidential informant, who has a taste ‘for lurid matrimonial problems, assureg 
him that if he seeks to return to the love-nest he will be knifed by the neigh- 
bour, or poisoned by W. Here I think everyone will agree, H is ent: tled to 
have hig marriage brought to an end. And he will be very anxious to do this, 
since the amount he will have to pay in alimony will be negligible or none in 
the circumstances. 

Thus, so long as it is open to the formerly ‘‘guilty’’ party to show that a 
different set of facts obtains, and that his (or her) claim to a divorce rests 
upon another footing—that in fact he does not take advantage of his own 
‘‘wrong’’—a divorce can be obtained under the Act of 1955 as amended in 
1964, notwithstanding that it was against him that the decree for separation 
or restitution was passed. 

The judgment of Chandrachud, J., in Laxmibat v. Laxnvichand” was on these 
very lines, and, it is submitted with respect, was perfectly correct. Mr. S. V. 
Gupte (Hindu Law of Marriage, 1961, p. 200) came to a similar conclusion in 
_ connexion with the corresponding problem under clause (vw) (= the pre- 
sent 8. 13(1A)(+)). The provisions of s. 23(/) of the principal Act, and those 
of s. 13(/A) must be read together. It is quite untrue to suggest that the 
amendments have been worthless if s. 23(/), which allows the Court to refuse | 
relief at its discretion, is appealed to. The amendments come into their own 
exactly when the formerly guilty party ceases to be in a position, practically, 
to resume his suspended marital duties. Just as his guilt lay in his disregard- 
ing those duties when they were open to him, so he ceases to be guilty when 
they are no longer open to him. 

In that very case there was nothing to be said in favour of the husband, who 


10 (1967) 70 Bom. L.R. 80. 
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was simply as much in desertion as he had, been before, and the decree was 
quite properly refused to him. 

One might very well argue that, instead of the amendment made in 1964, 
Parliament should have re-thought the whole concept of divorce on the ground 
of continuous absence of consortium. I am not suggesting that India should rush 
into the fashionable idea of ‘‘breakdown of the marriage’’, which has concealed 
traps. But in view of English law having long since abandoned the idea of 
divorce on the ground that a decree of restitution not having been satisfied 
there might well have been some reluctance to confirm a remedy which stands 
on very slender intellectual foundations. I think Parliament might well have 
considered whether, in both the situations described above, the unfortunate 
husband could not have instituted proceedings for divorce on other grounds, 
and if (as seems to be the case) the existing grounds were not wide enough, 
then to widen them. In fact, the stumbling block was simply this, that Par- 
liament could not bring itself to make desertion a ground for divorce under the 
Hindu Marriage Act. If it could have done so, a way out would have been 
ready to hand. The day will come when the question will be fully considered, 
possibly when the Indian Code of Family Law (or whatever it is to be called) 
comes to be drafted. But meanwhile we have the amending Act of 1964 to 
contend with, and it is to the contemporary situation that the present article 
is addressed. 


NOTES ON RECENT SUPREME COURT DECISIONS. 


[NOTE 97) 

Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Maharashira XXVII of 1961), 
28, 21, 27—Constitution of India. Arts. 31B, 14, 19, 31; Seoenth Schedule, List LI entry 35— 
Whether Act protected by art. 31B—Validity of s. 28 and whether State competent to enact it—Inter- 
pretation of statute—Whether Act referred to by title includes all its amendments. 

Article 81B of the Constitution of India protects the Maharashtra Agricultural Lands (Ceiling 
on Holdings) Act, 1961, including the amendments made in it upto the date of its incorporation into 
the Ninth Schedule of the Constitution. The Act, therefore, cannot be challenged on the ground 
that it violates arts. 14, 19 and 81 of the Constitution. Section 28 of the Act is protected under 
art, 31B of the Constitution from attack on the ground that it infringes art. 14, of the Constitution. 

When an Act is referred to by its title it includes the amendments made in it. 

Section 28 of the Act falls within entry 35, List II of the Seventh Schedule to the Constitution 
and the State Legislature was, therefore,competent to enact it. 


(The State of Maharashtra v. Madhacrao Damodar Patil. Civil Appeals 

Nos. 2289 to 2250 of 1966, from Bombay, decided on April 10, 1968). 
[NOTE 98] 

Civil Court—Eaclusion of jurisdiction of Civil Court when to be inferred. 

(1) Where the statute gives a finality to the orders of the special tribunals the Civil Court’s 
jurisdiction must be held to be excluded if there is adequate remedy to do what the civil Courts 
would normally do in a suit. Such provision, however, does not exclude those cases where the 
provisions of the particular Act have not been complied with or the statutory tribunal has not 
acted in conformity with the fundamental principles of judicial procedure. (2) Where there 
is an express bar of the jurisdiction of the Court, an examination of the scheme of the particular 
Act to find the adequacy or the sufficiency of the remedies provided may be relevant but is not 
decisive to sustain the jurisdiction of the civil Court. Where there is no express exclusion the 
examination of the remedies and the scheme of the particular Act to find out the intendment 
becomes necessary and the result of the inquiry may be decisive. In the latter case it is necessary 
to see if the statute creates a special right or a liability and provides for the determination of 
the right or liability and further lays down that all questions about the said right and liability 
shall be determined by the tribunals so constituted, and whether remedies normally associated 
with actions in civil Courts are prescribed by the said statute or not. (8) Challenge to the 
provisions of the particular Act as ulfra vires cannot be brought before tribunals constituted under 
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that Act. Even the High Court cannot go into that question on a revision or reference from the 
decision of the tribunals. (4) When a provision is already declared unconstitutional or the 
constitutionality of any provision is to be challenged, a suit is open. A writ of certiorari may 
inelude a direction for refund if the claim is clearly within the time prescribed by the Limitation 
Act but it is not a compulsory remedy to replace a suit. (5) Where the particular Act contains 
no machinery for refund of tax collected in excess of constitutional limits or illegally collected a 
suit lies. (6) Questions of the correctness of the assessment apart from its constitutionality 
are for the decision of the authorities and a civil suit does not lie if the orders of the authorities 
are declared to be final or there is an express prohibition in the particular Act. In either case 
the scheme of the partioular Act must be examined because it is a relevant enquiry. (7) An 
exclusion of the jurisdiction of the civil Court is not readily to be inferred unless the conditions 
above set down apply. 
(Dhulabhai v. The State of Madhya Pradesh. Civil Appeal No. 260 of 1967, 
from Madhya Pradesh, decided on April 5, 1968). 
` [NOTE 99] 

Constitution of India. Art. 1§—Plea that discriminatory law permitted under art. 15 (4)—Trest 
of the validity of such law. 

Article 15 of the Constitution of India guarantees by the first clause a fundamental right of 
far-reaching importance to the public generally. Within certain defined limits an exception 
has been engrafted upon the guarantee of the freedom in cl.(1), but being in the nature of an 
exception, the conditions which justify departure must be strictly shown to exist. When a 
dispute is raised before a Court that a particular law which is inconsistent with the guarantee 
against discrimination is valid on the plea that it is permitted under cl. (4) of art..15, the 
assertion by the State that the officers of the State had taken into consideration the criteria which 
had been adopted by the Courts for determining who the socially and educationally backward 
classes of the Society are, or that the authorities had acted in good faith in determining the 
socially and educationally backward classes of citizens, would not be sufficient to sustain the 
validity of the claim. The Courts of the country are invested-with the power to determine the 
validity of the law which infringes the fundamental rights of citizens and athers and when a 
question arises whether a law which prima facie infringes a guaranteed fundamental, right is 
within an exception, the validity of that law has to be determined by.the Courts on materials 
placed before them. By merely asserting that the law was made after full consideration of the 
relevant evidence and criteria which have a bearing thereon, and was within the exception, the 
jurisdiction of the Courts to determine whether by making the law a fundamental right has been 
infringed is not excluded. The validity of a law which apparently infringes the fundamental 
rights of citizens cannot be upheld meroly because the law maker was satisfied that what he 
did was right or that he believes that he acted in manner consistent with the constitutional 
guarantees of the citizen. The test of the validity of a law alleged to infringe the fundamental 
tights of a citizen or any act done in execution of that law lies not in the belief of the maker of 
the law or of the person executing the law, but in the demonstration by evidence and argument 
before the Court that the guaranteed right is not infringed. 

(The State of Andhra Pradesh v. P. Sagar. Civil Appeal No. 1886 of 1967, 
from Andira Pradesh, decided on March 27, 1968). 
[NOTE 100] 

Constitution of India. Art. 16 (4)—‘‘Backward class”, what is. 

The expression “backward class” in art. 16 (4) of the Constitution of India is not used as 
synonymous with “backward caste” or “backward commuhity”. The members of an entire 
caste or community may in the social, economic and educational scale of values at a given time 
be backward and may on that account be treated as a backward class, but that is not because 
they are members of a caste or community, but because they form a class. In its ordinary con- 
notation the expression “class” means a homogenous section of the people grouped together be- 
cause of certain likenesses or common traits, and who are identifiable by some common attri- 
butes such as status, rank, occupation, residence in a locality, race, religion and the like. But 
for the purpose of art. 16 (4) in determining whether a section forms a class, a test solely based 
on caste, community, race, religion, sex, descent, place of birth or residence cannot be adopted, 
because it would directly offend the Constitution. 

(Triloki Nath Tiku v. The State of Jammu & Kashmir, ne Petition No. 107 
of 1965, decided on April 23, 1968). 
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[NOTE 101] 


Constitution of India. Ari. 309—Indian Railway Establishment Code. Rule 157—Raikoay 
Board’s Secretariat Clerical Seroice (Re-organization) Scheme—Whether rules can be made under 
Scheme having retrospective effect. 

The proviso to art. 809 of the Constitution of India clearly lays down that ‘any rules so 
made shall have effect, subject to the provisions of any such Act’. The clear and unambiguous 
expressions, used in the Constitution, must be given their full and unrestricted meaning, unless 
hedged in by any limitations. The rules, which have to be ‘subject to the provisions of the 
Constitution’, shall have effect, ‘subject to the provisions of any such Act’. That is, if the 
appropriate Legislature has passed an Act, under art. 809, the rules, framed under the proviso, 
will have effect, subject to that Act; but, in the absence of any Act, of the appropriate Legislature, 
on the matter, the rules, made by the President, or by such person ashe may direct, are to have 
full effect, bath prospectively and retrospectively. Apart from the limitations, pointed out 
above, there is none other, imposed by the proviso to art. 809, regarding the ambit of the operation 
of such rules. In other words, the rules, unless they can be impeached on grounds such as breach 
of Part III, or any other Constitutional provision, must be enforced, if made by the appropriate 
authority. 

The Indian Railway Establishment Code has been issued, by the President, in the exercise 
of his powers under the proviso to art. 809. Under Rule 157 of the Code the President has 
directed the Railway Board, to make rules,: f general application to non-gazetted railway servants, 
under their control. The rules, which are embodied in the Railway Board’s Secretariat Clerical 
Service (Re-organization) Schemes, framed by the Board, are within the powers, conferred under 
r. 157; and, in the absence of any Act, having been passed by the ‘appropriate’ Legislature, on the 
said matter, the rules, framed by the Railway Board, will have full effect and, if so indicated, 
retrospectively also. 

State v. Padmanabhacharya}, distinguished. 
Govindaraju v. State of Mysore? and Govindappa v. I. G. of Registration®, overruled. 
Ram Awar v. State of M.P.4, approved. 


(B. S. Vadera v. Union of India. Writ Petition Nos. 96 and 165 of 1967, 
decided on March 27, 1968). 
[NOTE 102] 

Construction of Statute—Indian Statute closely resembling English statute—Whether Indian 
statute could be interpreted in way English Judges have interpreted English statute—Whether capital 
value of properly could be determined by reference to figures given in company’s balance sheet. 

When legislatures in this country enact statutes which closely resemble statutes in England 
and have the same purpose and object in view, then unless the expressions used in the Indian 
statutes are defined, Courts of law cannot go wrong in interpreting them in the way English 
Judges have done. The words which have acquired a particular shade of meaning in England. 
may be given the same meaning unless there is anything in the statute itself which would be 
eontra-indicative. 

The figures given in the balance sheet as drawn up under 8.211 of the Companies Act, 1956, 
are merely statements in terms of the form given in Schedule VI of the Act. They have no 
xelevance in determining the capital value of property for the purpose of assessment to a rate 
under the Bombay Municipal Boroughs Act, 1925. 


(Godhara Borough Municipality v. The Godhara Electricity Co. Lid. Civil 
Appeals Nos. 681 and 682 of 1965, from Gujarat, decided on March 20, 1968). 
[NOTE 103] 

Contempt of Court—Inquiry by domestic tribunal into charges pending before civil or criminal 
Court—Whether inquiry amounts to contempt of Court. 

An inquiry by a domestic tribunal in good faith into the charges against an employee does 
not amount to contempt of Court merely because an inquiry into the same charges is pending 
before a civil or criminal Court. 

The employee is free to move the Court for an order restraining the continuance of the dis- 
ciplinary proceedings. If he obtains a stay order, a wilful violation of the order would of course 


1 [1966] 1 S.C.R. 994. 8 [1965] ALR. Mys. 25. 
2 [1968] A.LR. Mys. 268. 4 [1962] A.LR. All. 828, F.B. 
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amount to contempt of Court. In the absence ofa stay order the disciplinary saa is free 
to exercise its lawful powers. 


(Jang Bahdur Singh v. Batj Nath Tiwari. - Criminal Appeal No. 187 of 1965, 
from Allahabad, decided on April 26, 1968). 


[NOTE 104] 


Contempt of Courts Act (XXXII of 1952), Secs. 4, 5—Judicial officer when can be held guilty 
of contempt of Court. A 

Contempt of Court is a serious matter and a High Court should be chary of finding a judicial 
officer guilty of'contempt of Court for disobeying its orders unless there is unimpeachable evidence 
that the judicial officer had knowledge of the order of the High Court. 

Those who assert that a person had knowledge of the order must prove this fact beyond all 
reasonable doubt, If there is any doubt, the benefit ought to be given to the person charged 
with contempt of Court. Ifa person bona fide comes to the conclusion on the material placed 
before him that the source of information is not authentic he cannot be held guilty of contempt 
of Court for disobeying the order. 

In certain cases proceedings can be adjourned to enable the parties to file better proof, but 
a judicial officer is not bound to do so and, if he bona fide does not in his discretion adjourn 
proceedings, it cannot be said that he has committed contempt of Court. 


(Bunna Prasad v. The State of U. P. Criminal Appeal No. 112 of 1965, from 
Allahabad, decided on April 24, 1968). 


[NOTE 105] 


Contract—Construction of,—Absence of clause prohibiting transfer whether conclusive on 
question that contract transferable. 

When a contract is reduced to writing one must look only to that writing for ascertaining 
the terms of the agreement between the parties but it does not follow from this that it is only 
what is set out expressly and in so many words in the document that can constitute a term of 
the contract between the parties. If upon a reading of the document as a whole, it can fairly 
be deduced from the words actually used therein that the parties had agreed.on a particular 
term, there is nothing in law which prevents them from setting up that term. The terms of the 
contract can be expressed or there can be a necessary implication of a term from what has been 
expressed in the contract. The question, therefore, resolves in the ultimate analysis upon the 
construction of the terms of the contract between the parties. In construing such a contract, it 
is legitimate to take into account the surrounding circumstances for ascertaining the intention 
of the parties. The absence of a specific clause prohibiting transfer is not conclusive one way or 
the other on the question whether there was an agreement between the parties that the con- 
tract was to be non-transferable. What has to be seen is whether it could be held on a rea- 
sonable interpretation of the contract, aided by such considerations as can legitimately be 
taken into account, that the agreement between the parties was that it was not to be trans- 
ferred. 

(Modi Co. v. Union of India. Civil Appeal No. 895 of 1965, from Calcutta, 
decided on December 7, 1967). 

[NOTE 106] 

Indian Contract Act (IX of 1872), Sec. 56—Doctrine of frustration—Indian and English law 
of. > . 
The, doctrine of frustration of contract is really an aspect or part of the law of discharge of 
contract by reason of supervening impossibility or illegality of the act agreed to be done and 
hence comes within the purview of 8.56 of the Indian Contract Act. Section 56 lays down a rule 
of positive law and does not leave the matter to be determined according to the intention of the 
parties. 

In English Jaw the question of frustration of contract has been treated by Courts as a 
question of construction depending upon the true intention of the parties. In contrast, the 
statutory provisions contained in 8.56 of the Indian Contract Act lay down a positive rule of law 
and English authorities cannot therefore be of direct assistance, though they have persuasive 
value in showing how English courts have approached and decided cases under similar circum- 
stances. 

The principle of Maritime National Fish, Ld v. Ocean Trawlers, Ld.° applies to the Indian 
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law and the provisions of 8.66 of the Indian Contract Act cannot apply to a case of “self-induced 
frustration”. In other words, the doctrine of frustration of contract cannot apply where the 
event which is alleged to have frustrated the contract arises from the act or election of 2 party. 


(Boothalinga Agencies v. V. T. C. Poriaswami Nadar. Civil Appeal No. 479 
of 1965, from Madras, decided on April 22, 1968). 


[NOTE 107] 


Indian Contract Act (IX of 1872), Secs. 141, 135—Surety’s right to securities held by creditor 
—What constitutes giving of time under 8.135. 

Under 8.141 of the Indian Contract Act, 1872, the surety is entitled on payment of the debt 
or performance of all that he is liable for to the benefit of the rights of the creditor against the 
principal debtor which arise out of the transaction which gives rise to the right or liability. 
‘The surety is, therefore, on payment of the amount due by the principal debtor entitled to be 
put in the same position in which the creditor stood in relation to the principal debtor. If the 
creditor has lost or parted with the security without the consent of the surety, the latter is by 
the express provision contained in 8.141, discharged to the extent of the value of the security 
lost or parted with. 

Section 141 of the Indian Contract Act has limited the surety’s right to securities held by 
the creditor at the date of his becoming surety and has modified the English rule that the 
surety is cntitled to the securities given to the creditor both before and after the contract of 
surety. But subject to this variation, s.141 of the Indian Contract Act incorporates the rule of 
English law relating to the discharge from Liability of a surety when the creditor parts with or 
loses the security held by him. 

Under s.185 of the Indian Contract Act what really constitutes giving of time is the exten- 
sion of the period at which, by the contract between them, the principal debtor was originally 
obliged to pay the creditor by substituting a new and valid contract between the creditor and 
the principal debtor to which the surety does not assent. 


(Amrit Lal Goverdhan Lalan v. The State Bank of Travancore. Civil Appeal 
No. 930 of 1965, from Kerala, decided on April 11, 1968). 


[NOTE 108] 


Criminal Procedure Code (Act V of 1898), Sec. 145— Sufficiency of material on which order 
under 8.145(1) based whether could be considered by High Court—Whether on application by private , 
party magistrate can proceed under s.145(1) without receiving police report—‘‘Dispossessed”, 
meaning of word in second proviso to 8.146(4). 

The question whether on the materials before the magistrate, he should initiate proceedings 
under 8.145 of the Criminal Procedure Code, 1898, or not is in his discretion, which has to be 
exercised in accordance with the well recognised rules of law in that behalf. No hard and fast 
rule can be laid down as to the sufficiency of material for his satisfaction. The language of s. 
145(/) of the Code is clear and unambiguous that he can arrive at his satisfaction both from the 
police report or “from other information” which must include an application by the party dis- 
possessed. The High Court, in exercise of its revisional jurisdiction, would not go into the 
question of sufficiency of material which has satisfied the magistrate. 

Where the magistrate expressed his satisfaction on the basis of the facts set out in the appli- 
cation made before him under s.145 and after he had examined the applicant on oath, but the 
magistrate had failed to record in his preliminary order the reasons for his satisfaction, Held, 
that those facts were prima facie sufficient and were the reasons leading to his satisfaction. 

The proposition that the magistrate before proceeding under s.145(/) of the Code must, 
as a rule, call for a police report where he is moved by a private party or that the absence of a 
police report is a sure indication of the absence of possibility of breach of peace, is not warranted 
by the clear language of the section which permits the magistrate to initiate proceedings either 
on the police report or "on other information”. The words ‘other information” are wide 
enough to include an application by a private party. ‘The jurisdiction under 8.145 being of an 
emergency nature, the magistrate must act with caution but that does not mean that where on 
an application by one of the parties to the dispute he is satisfied that the requirements of the 
section are existent, he cannot initiate proceedings without a police report. Therefore, once 
the magistrate, having examined the applicant on oath, is satisfied that his application dis- 
closes the existence of a dispute and the likelihood of breach of peace, there is no bar against 
his acting under s. 145(/). 
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Phutania v. Emperor’ and Ganesh v. Venkateswara’, overruled. 

Sreenan Kumara Tirumalraja Bahadur Rajah of Karcetnagar v. Sowcar Lodd Govind Doss 
Krishna Doss, explained. 

The word “dispossessed” in the second proviso to s.145(4) means to be out of possession, 
removed from the premises, ousted, ejected or excluded. Even where a person has a right to 
possession but taking the law into his hands makes a forcible entry otherwise than in duc course 
of law, it would be a case of both forcible and wrongful dispossession. 

It is not necessary that at the time of passing the final order under s.145(6) the apprehension 
of breach of peace should continue or exist. 


(R. H. Butani v. Miss Mani J. Desai. Criminal Appeal No. 17 of 1967, 
from Bombay, decided on April 28, 1968). 


[NOTE 109] 


Criminal Procedure Code (Act V of 1898), Sec. 164—Evidentiary value of statement recorded 
under 8.164. ' 

The following observations of the Nagpur High Court in Parmanand v. Emperor? lay down 
the law correctly. “If a statement of a witness is previously recorded under section 164, Cri- 
minal Procedure Code, it leads to an inference that there was a time when the police thought 
the witness may change but if the witness sticks to the statement made by him throughout, 
the mere fact that his statement was previously recorded under section 164 will not be sufficient 
to discard it. The Court, however, ought to receive it with caution and if there are other cir- 
cumstances on record which lend support to the truth of the evidence of such witness, it can be 
acted upon.” 


(Ram Charan v. The State of U.P. Criminal Appeal No. 175 of 1967, from 
Allahabad, decided on March 1, 1968). 


[NOTE 110] 


Criminal Procedure Code (Act V of 1898), Sec. 340—Appointment of counsel for accused by 
Court whether mandatory—Length of time granted to appointed counsel to prepare defence—Whether 
Rules made by subordinate legislative authority “law” within art. 21, Constitution of India. 

Section 840 of the Criminal Procedure Code, 1898, does not prohibit the appointment of a 
counsel by the Court at State expense, though it does not prescribe such an appointment as a 
mandatory direction to be carried out by the Court. 

No hard and fast rule can be laid down as to the time which must elapse between the appoint- 
ment of the counsel and the beginning of the trial; but, on the circumstances of each case, the 
Court of Session must ensure that the time granted to the counsel is sufficient to prepare for the 
defence. 

Rules made by a subordinate legislative authority in exercise of its delegated powcr of 
legislation granted by the Constitution or a statute enacted by the legislature are “law” for 
purposes of art. 21 of the Constitution of India though it is always open to the person affected 
to challenge the validity of the Rules. 


(Bashira v. The State of U.P. Criminal Appeal No. 25 of 1968, from Allaha- 
bad, decided on April 19, 1968). 
[NOTE lli] 

Criminal Procedure Code (Act V of 1898), Secs. 374, 375, 376, 423—Appeal io High Court by 
accused sentenced to death and reference for confirmation of sentence before Court —IIigh Court not 
examining defence evidence on ground that counsel for accused admitting that no substance in it 
—Whether permissible for High Court to do so. 

Ordinarily, in a criminal appeal against conviction, the appellate Court, under s. 423 of the 
Criminal Procedure Code, can dismiss the appeal, if the Court is of the opinion that there is no 
sufficient ground for interference, after examining all the grounds urged before it for challenging 
the correctness of the decision given by the trial Court. It is not necessary for the appellate 
Court to examine the entire record for the purpose of arriving at an independent decision of its 
own whether the conviction of the appellant is fully justified. The position is, however, different 
where the appeal is by an accused who is sentenced to death, so that the High Court dealing 
with the appeal has before it, simultaneously with the appeal, a reference for confirmation of the 


6 (1924) 25 Cr. L. J. 1109. 8 (1908) LL.R. 29 Mad. 501. 
7 [1964] 2 Cr. L.J. 100. 9 [1940] A.LR. Nag. 340. 
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capital sentence under s. 874 of the Criminal Procedure Code. Ona reference for confirmation 
of sentence of death, the High Court is required to proceed in accordance with ss. 875 and 876 of 
the Code of Criminal Procedure and the provisions of these sections make it clear that the duty 
of the High Court, in dealing with the reference, is not only to see whether the order passed by 
the Sessions Judge is correct, but to examine the case for itself and even direct a further enquiry 
or the taking of additional evidence if the Court considers it desirable in order to ascertain the 
guilt or the innocence of the convicted person. Under the proviso to s. 876, no order of con- 
firmation is to be made until the period allowed for preferring the appeal has expired, or, if an 
appeal is presented within such period, until such appeal is disposed of, so that, if an appeal is 
filed by a condemned prisoner, that appeal has to be disposed of before any order is made in the 
reference confirming the sentence of death. In disposing of such an appeal, however, it is 
necessary that the High Court should keep in view its duty under s. 875 of the Criminal Procedure 
Code and, consequently, the Court must examine the appeal record for itself, arrive at a view 
whether a further enquiry of taking of additional evidence is desirable or not, and then come to its 
own conclusion on the entire material on record whether conviction of the condemned prisoner 
is justified and the sentence of death should be confirmed. 


(Bhupendra Singh v. The State of Punjab. Criminal Appeal No. 185 of 1967, 
from Punjab and Haryana, decided on March 5, 1968). 


[NOTE 132] 


Criminal Procedure Code (Act V of 1898), Secs. 476, 559, 196(1)(b)—Indian Penal Code (Act 
XLV of 1860), Sec. 195—-Whether successor in office of magistrate can file complaint in respect of 
offence under 8. 195, I.P.C.—Section 559(1), Cr. P.C. whether limited by s. 669(2). 

A successor in office of a Magistrate can file a complaint under s.476, Criminal Procedure 
Code, 1898, in respect of an offence under s. 195, Indlan Penal Code, committed before his pre- 
decessor., 

Behram v. Emperor!? and In re Subramanian, approved. 

Sub-scction (2) of s.559 of the Criminal Procedure Code has not the effect of limiting 
8.550 (1) of the Code. Section 559 (2) applies when there isa doubt as to who the successor is, 
and that doubt can be resolved in the manner laid down in sub-s. (2). The sub-section does not 
mean that until a successor is determined under sub-s.(Z) there is no successor for the purposes 
of sub-s. (1). If there is no doubt about who the successor is, then that person can exercise 
the powers under sub-s.( 7). i 


(Ajaib Singh v. Joginder Singh. Criminal Appeal No. 157 of 1965, from 
Punjab, decided on April 80, 1968). 


[NOTE 113] 


Employees Provident Funds Act (XIX of 1952), Sec.16(1)(b). 

The last thirteen words of clause (b) of s. 16(Z) of the Employees Provident Funds Act, 1952, 
‘from the date on which the establishment is or has been set up’, show both cases where -the 
establishment is new and where the establishment is old. The word ‘is’ shows that a new 
establishment is meant and the words ‘has been’ show that the establishment existed before the 
number is reached. 

(R. Ramakrishna Rao v. The State of Kerala. Criminal Appeal No. 94 of 
1965, from Kerala, decided on January 28, 1968). 


[NOTE 114] 


Evidence—Partisan witness, evidence of —Whether Court can convict accused solely on evidence 
of partisan witness—Criminal Procedure Code (Act V of 1898), Secs.161, 162—JIndian Penal Code 
(Act XLV of 1860), See. 161—Bombay Police Act (Bom. XXII of 1951), Sec. 161(1). 

In the case of evidence of an accomplice, no conviction can be based on his evidence unless 
it is corroborated, in material particulars but as regards the evidence of a partisan witness it is 
open to a Court to convict an accused person solely on the basis of that evidence, if it is satisfied 
that that evidence is reliable. But it may in an appropriate case look for corroboration, but 
the corroboration that may be looked for is corroboration in a general way and not material 
corroboration as in the case of the evidence of accomplices. 


(Bhanuprasad Hariprasad Dave v. The State of Gujarat. Criminal Appeal 
No. 155 of 1965, from Gujarat, decided on April 19, 1968). 


10 (1926) 27 Cr. L. J. 776. 11 [1957] A.LR. Mad. 442. 
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[NOTE 115] 


Indian Evidence Act (I of 1872), Sec. 114—-Party withholding important documents throwing 
light on facts at issue—Burden of proof not lying on party—-Whether Court can draw adverse inference 
against party. : 

Even if the burden of proof does not lie on a party the Court may draw an adverse inference 
if he withholds important documents in his possession which can throw light on the facts at issue. 
It is not a sound practice for those desiring to rely upon a certain state of facts to withhold from 
the Court the best evidence which is in their possession which could throw light upon the issues 
in controversy and to rely upon the abstract doctrine of onus of proof. 

(Gopal Krishna Ketkar v. Mohamed Haji Latif. Civil Appeal No. 954 of 1965, 
from Bombay, decided on April 19, 1968). 
[NOTE llió] 

Indian Evidence Act (I of 1872), Sec. 114 illustration (g)—Whether prosecution can select 
some out of large number of eye-witnesses to give evidence. 

It is open to the prosecutor not to examine witnesses who in his opinion have not witnessed 
the incident, but normally, he ought to examine all the eye-witnesses in support of his case. 
But in a case where a large number of persons have witnessed the incident, it is open to him to 
make a selection. The selection must, however, be fair and honest and not with a view to 
suppress inconvenient witnesses. Therefore, if it is shown that persons who had witnessed the 
incident have been deliberately kept back, the Court may draw an adverse inference and in a 
proper case record such failure as constituting a serious infirmity in the proof of the prosecution 
case. 

(Karnesh Kumar Singh v. The State of Uttar Pradesh. Criminal Appeal No. 
218 of 1967, from Allahabad, decided on April 15, 1968). 
[NOTE 117} 

Central Excises and Salt Act (I of 1944)—Central Board of Revenue whether can issue directions 
to assessing authorities tn deciding disputes. 

There is no provision in the Central Excises and Salt Act, 1944, empowering the Central 
Board of Revenue to issue directions to the asseasing authorities or the appellate authorities in 
the matter of deciding disputes between the persons who are called upon to pay duty and the 
department. The assessing authorities as well as the appellate authorities are judges in their 
own cause;. yet when they are called upon to decide disputes arising under the Act they must 
act independently and impartially. They cannot be said to act independently if their judgment 
is controlled by the directions given by others. Then it is a misnomer to call their orders as 
their judgments; they would essentially be the judgments of the authority that gave the direc- 
tions and which authority had given those judgments without hearing the aggrieved party. 
The only provision under which the Board can issue directions is r. 288 of the Rules framed under 
the Act. That rule says that the Board and the Collectors may issue written instructions 
providing for any supplemental matters arising out of these Rules. Under this rule the only 
instruction that the Board can issue is that relating to administrative matters; otherwise that 
rule will have to be considered as ultra vires s. 85 of the Act. 

When administrative officers are entrusted with quasi judicial functions, often times they 
are unable to. keep aside administrative considerations while discharging quasi judicial functions. 
The Supreme Court as well as the High Courts have repeatedly tried to impress upon them that 
their two functions are separate; while functioning as quasi judicial officers they should not 
allow their judgments to be influenced by administrative considerations or by the instructions 
or directions given by their superiors. 

(Orient Paper Mills Ltd. v. The Union of India. Civil Appeals Nos. 659 to 
- 664 of 1965, decided on May 8, 1968). 
, [NOTE 118] 

Indian Explosives Act (IV of 1884), Sec.5(8)—Ezplosives Rules, 1940. 

If there is a breach of a rule contained in the Explosives Rules, 1940, it has to be ascertained 
in each case whether the rule or part of it relates to activities mentioned in cl. (a) or cl. (b) of s. 5(3) 
of the Indian Explosives Act, 1884. If .it does not relate to any of the activities mentioned in 
cl. (a) or el. (b) of 5.5 (3) of the Act, the breach of the rule would fall under el. (c) of s. 6(3). 

(Mohd. Usman v. The State of Bihar. Criminal Appeal No. 184 of 1965, from 
Patna, decided on March 12, 1968). 
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[NOTE 119] 


Hindu Law—Partition—Doctrine of ‘‘Jethanst” or ‘‘Jeshitbhagam’ whether enforceable. 

The doctrine of ‘‘Jethansi’? or “Jeshtbhagam”’ is now obsolete and unenforceable. The 
principle of Hindu Law is equality of division and the exceptions to that rule have almost, if 
not altogether, disappeared. One of the exceptions was in favour of the eldest son, who was 
originally entitled to a special share on partition, either a tenth or a twentieth in excess of the 
others, or some special chattel, or an extra portion of the flocks. But unequal partition of 
ancestral or joint property was from early times condemned. A's between brothers or other 
Telations, absolute equality is now the invariable rule in all the States, unless, perhaps, where 
some special family custom to the contrary is made out. 


(Siromani v. Hemkumar. Civil Appeals Nos. 749 and 750 of 1965, from 
Madhya Pradesh, decided on April 4, 1968). 


[NOTE 120] 


Hindu Law—Self-acquired property—When such property becomes joint family property— 
Business in name of member or manager of joint family whether presumed to be joint family business. 

Under Hindu Law property which was originally self-acquired may become joint property 
if it has been voluntarily thrown by the coparcener into the joint stock with the intention of 
abandoning all separate claims upon it. But the question whether the coparcener has done so 
or not is entirely a question of fact to be decided in the light of all the circumstances of the 
case. It must be established that there was a clear intention on the part of the coparcener to 
waive his separate rights and such an intention will not be inferred merely from acts which 
may have been done from kindness or affection. For instance, where in a series of documents, 
self-acquired property was described and dealt with as ancestral joint family property, the mere 
dealing with self-acquisitions as joint family property was not sufficient but an intention of the 
coparcener must be shown to waive his claims with full knowledge of his right to it as his 
separate property. The important point to keep in mind is that the separate property of a 
Hindu coparcener ceases to be his separate property and acquires the characteristics of. his 
joint family or ancestral property, not by mere act of physical mixing with his joint family or 
ancestral property, but his own volition and intention, by his waiving or surrendering his 
special right in it as separate property. A’ man’s intention can be discovered only from his 
words or from his acts and conduct. When his intention with regard to his separate 
property is not expressed in words, the Court must seek for it in his acts and conduct. But it 
is the intention that the Court must seek in every case, the acts and conduct being no more 
than evidence of the intention. 

There is no presumption under Hindu Law that a business standing in the name of any 
member of the joint family is a joint family business even if that member is the manager of the 
joint family. Unless it could be shown that the business in the hands.of the coparcener grew 
up with the assistance of the joint family property or joint family funds or that the earnings of 
the business were blended with the joint family estate, the business remains free and separate. 
The question therefore whether the business was begun or carried on with the assistance of 
joint family property or joint family funds or as a family business is a question of fact. 

Naina Pillai y. Daivanai Amma}, approved. 


(G. Narayana Raju v. G. Chamaraju. Civil Appeal No, 618 of 1965, from 
Mysore, decided on March 19, 1968). 
[NOTE 121] 

Industrial Disputes Act (XIV of 1947), Secs. 7, 9—Magistrate whether holds judicial office 
—Whether appointment made under 3.7(8) (d) could be called in question. ' 

A Magistrate holds a judicial office. 

Although the provisions of s. 9 of the Industrial Disputes Act, 1947, eannot shut out an 
inquiry (if there is a clear usurpation) for purposes of writ.of quo warranto but at least in an 
unclear ease the intent of the legislature is entitled to great weight. Tho Legislature has 
created the conditions of appointment and with its last voice has shut out inquiry. The pro- 
visions of s.7(3)(d) of the Act, therefore, are not so absolute as to be wholly mandatory in the 
same way as the provisions of other clauses are since they admit of no doubt, and therefore do 
` not require construction. The High Court in a quo warranto proceeding should-be slow to pro- 


12 [1986] ALR. Mad. 117.. aie 
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nounce upon the matter unless there is a clear infringement of the law. ‘When a person exercising 
judicial function is appointed one cannot be too astute to say-that the person does not hold a 
judicial office when it must at least be conceded that he holds an office of some kind. 

The intention of the Legislature in enacting s.7 of the Act really is that men who can be 
described as independent and with sufficient judicial experience must be selected. The mention 
of High Court Judges and District Judges earlier in the same section indicates that ordinarily 
judicial officers from the civil judiciary must be selected at least so long as the separation of 
Judiciary from the Executive in the public services is not finally achieved. The appointment 
of a person from the rank of civil judiciary carries with it an assurance which is unique. The 
functions of a Labour Court are of great public importance and quasi civil in nature. Men of 
experience on the civil side of the law are more suitable than Magistrates. Persons employed 
on multifarious duties and in addition peforming some judicial functions, may not truly answer 
the requirement of s. 7 and it may be open in a quo warranto proceeding to question thcir 
appointment on the ground that they do not hold essentially a judicial office because they pri- 
marily ‘perform other functions. For it cannot be denied that the expression “holding a 
judicial office” signifies more than discharge of judicial functions while holding some other 
office. The phrase postulates that there is an office and that office is primarily judicial. 
Office means a fixed position for performance of duties. 


(The Statesman (Private) Lid. v. H. R. Deb. Civil Appeal No. 647 of 1967, 
from Calcutta, decided on April 2, 1968). 


[NOTE 122] 


Land Acquisition Act (I of 1894)—Constitution of India. Art. 14—Special provision reducing 
compensation awardable to owners of land when void. 

Compensation awardable for compulsory acquisition of property must be a just equivalent 
of the value of the land of which a person is deprived, and when compensation may at the option 
of the authority be related to different dates [rates], according os it is awardable under the 
Land Acquisition Act or under some special provision which reduces the compensation 
awardable to the owners of the lands, unless the distinction is supported by any rational 
classification having reasonable relation to the subject-matter or to the object sought to be 
achieved. by the special provision and is founded on some intelligible differentia, the special 
provision must be held: void, as infringing the guarantee under art. 14. 


(Balammal v. The State of Madras. Civil Appeals Nos. 489, etc. of 1965 & 

1966, from Madras, decided on April 28, 1968). 
[NOTE 123] 

Mortgage—Morigagee failing to advance money on morigage formally executed—Whether such 
mortgage thereby becomes void-—Contract—Breach of by one party whether terminates obligation under 
contract, 

A transaction of mortgage formally executed does not become void or ineffective merely 
because the mortgagee fails to advance the amount of money undertaken to be advanced by 
him. If without advancing the amount agreed to be advanced, he sues on the title created 
under the deed of mortgage, the Court will not award him a decree for anything more than what, 
he has advanced. 

Breach of contract by one party does not ittenmtieaity terminate the obligation under 
the contract : the injured party has the option either to treat the contract as still in existence, 
or to regerd himself as discharged. If he accepts the discharge of the contract by the other 
party, the contract is at an end. If he does not accept the discharge, he may insist on per- 
formance. f 


(The State of Kerala v. The Cochin Chemical Refineries Lid. Civil Appeal 

No. 741 of 1965, from Kerala, decided on March 26, 1968). 
[NOTE 124] i 

Motor Vehicles Act (IV of 1939)—Constitution of India. Art. bce Crete by Supreme 
Court with decision of tribunals under Act. 

In cases which are not shown to contain any such infirmity as would justify interference 
under art, 186 of the Constitution of India, the Supreme Court would be reluctant to interfere 
with or distrub the decision of specially constituted authorities or tribunals under the Motor 
Vehicles Act, 1989, especially when. the legislature has entrusted the task of granting or renewing 


? 
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the stage carriage permits to the aforesaid authorities or tribunals which are expected to be 
fully conversant with the procedure and practice and the relevant matters which should engage 
„their attention under the provisions contained in the Act. 


(Kishanchand Narsinghdas Bhatia v. State Transport Appellate Authority. 
Civil Appeal No. 740 of 1968, from Madhya Pradesh, decided on March 28, 1968). 


[NOTE 125] 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 200(1), 23.4—Whether 
Standing Commitiee and Chief Officer exclusive authorities to institute proceedings for contravention 
of Act- May” in 83. 200(1), interpretation of word. 

If any proceeding for punishment of any person for contravention of any of the provisions 
of the Bombay Municipal Boroughs Act, 1925, is to be instituted, it must be instituted in the 
manner laid down ins. 200() of the Act and in that manner only. Therefore, where a complaint 
was instituted by the newly elected President of a municipal borough without any order or 
direction by the Standing Committee or the Chief Officer, Held, that the complaint was not 
competent as it did not comply with the requirements of s. 200(7). 

The word “may” in s. 200(1) of the Act is intended to give discretion to the Standing 
Committee or the Chief Officer to make directions for taking proceedings only when they con- 
sider it appropriate that such a direction should be made and to avoid compelling the Standing 
Committee or the Chief Officer to make such directions in all cases. The use of this word 
“may” cannot be interpreted as laying down that, if a proceeding for puhishment of any person 
for contravention of any of the provisions of the Act is to be instituted, it can be instituted 
in any manner without complying with the requirements of s. 200(7) of the Act. 

Section 200(1) of the Act is applicable even to a proceeding for punishment of a retiring 
President under s. 28A(3) of the Act. 


(K. M. Kanavi v. The State of Mysore. Criminal Appeal No. 145 of 1965, 
from Mysore, decided on April 18, 1968). 


[NOTE 126] 


Indian Penal Code (Act XLV of 1860), Sec. 161—Whether necessary for offence to be proved 
that public servant capable of doing official act. 

When a public servant is charged under s. 161, Indian Penal Code and it is alleged that 
the illegal gratification was taken by him for doing or procuring an official act, it is not 
necessary for the Court to consider whether or not the accused public servant was capable of 
doing or intended to do such an act. 


(Shiv Raj Singh v. The Delhi Administration. Criminal Appeal No. 124 of 
1966, from Punjab, decided on May 1, 1968). 


[NOTE 127] 


Indian Penal Code (Act XLV of 1860), Secs. 299, 300—Death caused by one blow of knife 
on chest but not on its vital part—Death mainly due to cutting of auxiliary artery and veins— 
Whether offence covered by thirdly of s. 300—Powers of High Court in appeal against acquittal. 

The accused, who had gone to his father-in-law’s house to fetch his wife had a quarrel with. 
his brother-in-law on the question whether his wife should accompany him by the evening train 
as desired by him or by the morning train the next day as suggested by his in-laws. During 
the quarrel, the accused having lost his temper, whipped out his knife and gave one blow with 
it on the chest of his brother-in-law which resulted in his death. Death was caused mainly 
because it cut the auxiliary artery and veins and caused shock and haemorrhage leading to 
death. Held, that the case fell within the third part of s. 299 of the Indian Penal Code and was 
punishable under the second part of s. 804 of the Code as culpable homicide not amounting to 
murder. 

The powers of the High Court in an appeal against the acquittal are not different from 
the powers of the same Court in hearing an appeal against a conviction. The High Court in 
dealing with such an appeal can go into all questions of fact and Jaw and reach its own con- 
clusions on evidence, provided it pays due regard to the fact that the matter had been before 
the Court of Sessions and the Sessions Judge had the chance and opportunity of seeing the 
witnesses depose to the facts. The High Court in reversing the judgment of the Sessions Judge 
must pay due regard to all the reasons given by the Sessions Judge for disbelieving a particular 
witness and must attempt to dispel those reasons effectively before taking a contrary view of 
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the matter. An accused starts with a presumption of innocence when he is put up for trial and 
his acquittal in no sense weakens that presumption, and this presumption must also receive 
adequate consideration from the High Court. 


. (Lawman Kalu Nikalje v. The State of Maharashtra. Criminal Appeal No. 1 
of 1966, from Bombay, decided on April 5, 1968). 


[NOTE 128] 


Indian Penal Code (Act XLV of 1860), Secs. 304A, 337—Accused manufacturing fire-works 
in licensed factory—Eaplosion in factory causing death of perspns—Ezplosive substances used 
in factory highly dangerous and sensitioe—Whether accused criminally negligent. 

The accused who held licences for the manufacture, possession and sale of fire-works under 
the Indian Explosives Act, 1884 and the Rules framed thereunder, had a factory for manu- 
facturing crackers ete. An explosion occurred in the factory as a result of which 11 persons 
died and seven persons were injured. The accused inter alia were tried for offences under 
ss. 804A and 887 of the Indian Penal Code. There was no direct evidence of the immediate 
cause of the explosion but the explosives, the possession of which was prohibited under the 
notifications issued under the Act, were found in the premises where the accused carried on 
their business and substances which were of a highly hazardous and dangerous nature were 
being used in the manufacture of the fire-works, These explosives had sensitive compositions 
and even friction or percussion could cause explosion. The persons employed in the factory 
‘were mostly women, and young children below the age of 18 were also employed in the manu- 
facture of the fire-works. The accused contended that even on the facts found as above it was 
. not possible to hold that they were responsible for the explosion or had done anything which 
could be regarded as a direct and immediate cause of the explosion :— 

Held, that the accused had displayed a high degree of negligence by allowing or causing 
to be used dangerous and prohibited compositions and substances which must be held to have 
been the efficient cause of the explosion, and 

that, therefore, the accused could be convicted and sentenced under ss. | 804A and 387 of 
the Indian Penal Code. 


(Bhialchandra v. The State of Maharashtra. Criminal Appeal No. 198 of 1965, 
from Bombay, decided on April 11, 1968). f = 


[NOTE 129] 


Indian Penal Code (Act XLV of 1860), Secs. 420, 30-—‘‘Property”, word in s. 420 whether 
means having a money or market value in hands of person cheated—Order of assessment issued by 
Income-taz Officer whether ‘‘property” and “valuable security’. 

The word ‘‘property” occurring in s. 420 of the Indian Penal Code, 1860, does not neces- . 
sarily mean that the thing, of which a delivery is dishonestly desired by the person who cheats, 
must have a money value or a market value, in the hand of the person cheated. Even if the 
thing has no money value, in the hand of the person cheated, but becomes a thing of value, 
in the hand of the person, who may get possession of it, as a result of the cheating practised 
by him, it would fall within the connotation of the term ‘“‘property” in 8. 420 of the Code, 
` The order of assessment issued by the Income-tax Officer and received by the assessee is 
‘‘property”, since it is of great importance, to an assessee, as containing a computation, of his 
total assessable income and, as a determination, of his tax liability. 

An order of assessment passed by the Income-tax officer is a “valuable security” under 
8. 420 of the Indian Penal Code. 


(Ishwarlal Girdharilal Parekh v. The State of Maharashtra. Criminal Appeal 
No. 109 of 1966, from Bombay, decided on May 1, 1968). 


[NOTE 130] 

Prevention of Corruption Act (II of 1947), Sec. 6(1)(d)—Applicability of—Whether necessary 
to prove that act complained of was done by public seroant in discharge of his official duty. 

To bring home an offence under s. 5(1)(d) of the Prevention of Corruption Act, 1947, it is 
not necessary to prove that the acts complained of were done by the public servant in the dis- 
charge of his official duties, 

(Dalpat Singh.v. The State of Rajasthan. Criminal Appeal No. 28 of 1965, 
from Rajasthan, decided on February 18, 1968). 
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[NOTE 131] 


Prevention of Corruption Act (IE of 1947), Sec. 5-A. 

Section 5-A of the Prevention of Corruption Act, 1947, does not contemplate two sanctions, 
one for laying the trap, and.another for further investigation. Once an order under that 
provision is made that order covers the entire investigation. A permission given under that 
provision enables the officer concerned not only to lay a trap but also to hold further investi- 
gation. 

(Sailendra Nath Bose v. The State of Bihar. Criminal Appeal No. 109 of 1967, 
from Patna, decided on March 26, 1968). 


[NOTE 132] 


Preventive Detention Act (IV of 1950}—Some grounds ‘on which order of detention based non- 
existent or irrelevant—Whether order of detention thereby vitiated. 

The subjective satisfaction of the detaining authority under the Preventive Detention 
Act, 1950, must be properly based on all the reasons on which it purports to be based. If some 
out of those reasons are found to be non-existent or irrelevant, the court cannot predicate what 
the subjective satisfaction of the authority would have been on the exclusion of those reasons. 
To uphold the order on the remaining reasons would be to substitute the objective standards 
of the court for the subjective satisfaction of the authority. The Court must, however, be 
satisfied that the vague or irrelevant grounds are such as, if excluded, might reasonably have 
affected the subjective satisfaction of the authority. 


(Moti Lal Jain v. The State of Bihar. Criminal Appeal No. 84 of 1968, from 
Patna, decided on March 27, 1968). 


[NOTE 133] 


Preventive Detention Act (IV of 1950), Sec. 3. 
In s.8 of the Preventive Detention Act, 1950, the word “and” in the expression “supplies 
and services” is not used conjunctively but disjunctively. 


(Rameshwar Lal Patwari v. The State of Bihar. Criminal Appeal No. 188 of 
1967, from Patna, decided on December 1, 1967). 


[NOTE 134] 


Preventive Detention Act (IV of 1950), Secs. 3, 7(1), 13(2)—Mere oral explanation of order 
of detention whether sufficient compliance with s. 7(1)—Whether revocation under s. 13(2) means 
only revocation of valid order. 

Mere oral explanation of 2 complicated order made under the Preventive Detention Act, 
1950, against a detenu without supplying him the translation in script and language which he 
understood, would amount to denial of the right of being communicated the grounds and of 
being afforded the opportunity of making a representation against the order under s. 7(1) of 
the Act. 

The clearest implication of s. 18(2) of the Act is that after revocation or expiry of the 
previous order, no fresh order may issue on the grounds on whieh the order revoked or expired 
had been made. 

Thore is nothing in s.18(2) which indicates that the expression “revocation” means only 
revocation of an order which is otherwise valid and operative; it includes cancellation of all 
orders—invalid as well as valid. 


(Hadibandhu Das v. The District Magistrate, Cuttack. Civil Appeal No. 1210 
of 1968, from Orissa, decided on April 22/May 2, 1968). 


[NOTE 135] 


Public Seroant—Determination of his employment by letter of resignation—Whether resig- 
nation can be withdrawn after tts acceptance by authority. 

Termination of employment by order passed by the Government does not become effective 
until the order is intimated to the employee. But where a public servant has invited by his 
letter of resignation determination of his employment, his services normally stand terminated 
from the date on which the letter of resignation is accepted by the appropriate authority and’ 
in the absence of any law or rule governing the conditions of his service to the contrary, it will 
not be open to the public servant to withdraw his resignation after it is aceepted by the appro- 
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priate authority. Till the resignation is accepted by the appropriate authority in consonance 
with the rules governing the acceptance, the public servant concerned has locus poenitentiae 
but not thereafter. Undue delay in intimating to the public servant concerned the action 
taken on the letter of resignation may justify an inference that resignation has not been 
accepted. 

(Raj Kumar v. The Union of India. Civil Appeal No. 2429 of 1966, from 
Punjab, decided on April 18, 1968). 


[NOTE 136] 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 20— 
Tenant's right to recover over-paid rent by way of deduction from rent due—Amount incapable of 
recovery as barred by limitation—Deduction of such amount not permissible as adjusiment against 
rent due. 

Section 20 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, gives 
the tenant a general right of recovery of the overpaid rent within six months from the date of 
payment. Without prejudice to any other mode of recovery, he may deduct the overpayment 
from any rent payable by him to his landlord. Deduction is one mode of recovery. If the 
amount is incapable of recovery because of the bar of limitation, it cannot be recovered by 
deduction. In other words, the right of recovery by deduction is barred at the same time as 
the right to recovery by suit. If the tenant seeks recovery of the overpaid amount he must 
bring the suit or make the deduction within six months. If the tenant fails to do go he cannot 
thereafter deduct the amount from the rent felling due and treat it as adjusted against it, 

Sohrab Tavaria v. Jafferali and Karamsey Kanji v. Velji Virji}4, approved. 


(Maganlal Chhotalal Desai v. Chandrakant Motilal. Civil Appeal No. 892 of 
1965, from Gujarat, decided on April 22, 1968). 
[NOTE 137] 

Res Judicata—Trial Judge in writ petition granting relief on two grounds each of which 
sufficient io support order in favour of petitioner—Appellate Court dismissing petition on only one 
ground—Subsequent suit based on second ground—Whether judgment of appellate Court operates as 
res judicata. 

The petitioner in a petition under art. 226 of the Constitution of India claimed relief on 
two alternative grounds, namely, (1) infringement of the protection under art.811 of the Con- 
stitution; and (2) absence of the authority in the officer who terminated his employment under 
r.5 of the Central Civil Services (Temporary Service) Rules, 1949. Each ground, if successful, 
was sufficient to support an order in his favour. The trial Judge decided both grounds in 
favour of the petitioner but the Appellate Court dismissed the petition only on the first ground. 
and recorded no express finding on the second ground. In a subsequent suit filed by the 
petitioner for a declaration that the order terminating his employment was made by an 
authority lower than the authority competent to pass that order, the question arose whether 
the judgment of the Appellate Court operated as res judicata in the suit :— 

Held, that once the appeal was allowed and the petition was dismissed, the dismissal of the 
petition operated as a rejection of both the grounds on which it was founded, and 

that, therefore, the order of the Appellate Court dismissing the petition operated as res 
judicata in the suit. 

It ig not necessary that the Court deciding the matter formerly be competent to decide 
the subsequent suit or that the former proceeding and the subsequent suit have the same 
subject-matter. There is no good reason to preclude such decisions on matters in controversy 
in writ proceedings under art.226 or art.82 of the Constitution from operating as res judicata 
in subsequent regular suits on the same matters in controversy between the same parties and 
thus to give limited effect to the principle of the finality of decisions after full contest. 

(Union of India v. Nanak Singh. Civil Appeal No. 280 of 1967, from Punjab, 
decided on January 81, 1968). 
[NOTE 138] 

Rule of law-—-The Dual State and the Indian Constitutional concept. 

Under our constitutional system the authority to make the law is vested in the Parliament 
and the State Legislatures and other law making bodies and whatever legislative power the 


18 (1958) 58 Bom. L.R. 686 at 687-88. 14 (1954) 56 Bom. L.R. 619, 626. 


$ 
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executive administration possesses must be dérived directly from the delegation of the legis- 
lature and exercised validly only within the limits prescribed. The notion of inherent or 
autonomous law-making power in the executive administration is a notion that must be 
emphatically rejected. In our constitutional system, the central and most characteristic 
feature is the concept of the rule of law which means, in the present context, the authority of 
the law Courts to test all administrative action by the standard of legality. The administrative 
or executive action that does not meet the standard will be set aside if the aggrieved person. 
brings the appropriate action in the competent court. The rule of law rejects the conception 
of the Dual State* in which governmental action is placed in a privileged position of immunity 
from control by law. Such a notion is foreign to our basic constitutional concept. 
[*This term is derived from Fraenkel, The Dual State (1941).] 


(Chief Settlement Commissioner, Punjab v. Om Prakash. Civil Appeal No. 
987 of 1965, from Punjab, decided on April 5, 1968). 


[NOTE 139] 


Sentence—Practice—Accused found guilty of cheating, offering to tender amount in Court 
for payment to complainant—Court assuring accused that reduction of sentence would be considered 
after deposit of amount—Whether Court can enter inio such bargain. 

Offences should be tried and punished according to the guilt of the accused. If the 
Court thinks that leniency can be shown on the facts of the case it may impose a lighter sentence. 
But the Court should never be a party to a bargain by which money is recovered for the 
complainant through their agency. It is very wrong for the Court to enter into a bargain of 
this character. 


(Madanlal Ramchandra Daga v. The State of Maharashtra. Criminal Appeals 
Nos. 99 to 104 of 1964, from Bombay, decided on February 5, 1968). 


[NOTE 140) 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Sec. 2(4)-—Professional 
establishment of doctor whether “commercial establishment’? within 8.2(4)—Test for finding whether 
professional activity falls within 3.2(4)—Noscitur a sociis, doctrine of, its meaning and applicabi tity 
in construing 3.2(4). 

The professional establishment of a doctor cannot come within the definition of s.2(4) of 
the Bombay Shops and Establishments Act, 1948, unless the activity carried on was also com- 
mercial in character. 

The correct test of finding whether a professional activity falls within s.2(4) of the Act is 
whether the activity is systematically and habitually undertaken for production or distribution 
of goods or for rendering material services to the community or any part of the community 
with the help of employees in the manner of a trade or business in such an undertaking. 

There is a fundamental distinction between a professional activity and an activity of a 
commercial character. A professional activity must be an activity carried on by an individual 
by his personal skill and intelligence. 

In the matter of construing the language of s.2(4) of the Act the principle of noscitur a 
sociis must be adopted. This rule means that, when two or more words which are susceptible 
of analogous meaning are coupled together they are understood to be used in their cognate sense. 
The words take as it were their colour from each other, that is, the more general is restricted 
to a sense analogous to a less general. 


(Dr. Devendra M. Surti v. The State of Gujarat. Criminal Appeal No. 102 of 
1966, from Gujarat, decided on May 2, 1968). 


[NOTE 141] 
Specific Relief Act (I of 1877), Secs. 35, 37—Plaintiff suing that contract void whether can 
ask alternatively for specific performance of contract. at 


A plaintiff suing for a declaration that a certain contract against him is void and in- 
operative having been obtained by undue influence, cannot in the same suit in the alternative 
ask for the relicf of specific performance of the same contract. 

It is expressly provided by 8.87 of the Specific Relief Act, 1877, that a plaintiff suing for 
specific performance of the contract can alternatively sue for the rescission of the contract 
but the converse is not provided. Section 85 of the Act, states the principles upon which the 
rescission of a contract may be adjudged. But there is no provision in this section or any other 
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section of the Act that a plaintiff suing for rescission of the agreement may sue in the alternative 
for specific performance. The'omission is deliberate and the intention of the Act is that no 
such alternative prayer is open to the plaintiff. 


(Pt. Prem Raj v. The D.L.F. Housing & Construction (Private) Lid. Civil 
Appeal No. 87 of 1966, from Punjab, decided on April 4, 1968). 


[NOTE 142]. 

State—Conduct of, in contesting good claim on unsubstantial technical plea. 

Per Mitter J. (on behalf of himself and Shah & Ramaswemi JJ.) Before parting with the 
case, we however wish to make a remark against the conduct of the authorities of the railway 
administration concerned in the disposal of claims like the one in the present appeal. There 
is no suggestion anywhere that the plaintiff’s olaim was not genuine. The railway authorities 
had promptly issued certificates of shortage in respect of the consignments. There is nothing 
to show that the Chief Commercial Manager found any defect in the plaintiff’s claim. If the 
claim had been settled in good time, the public exchequer would have been spared not only of 
` its own costs of litigation which will be considerable but the costs which will have to be paid to- 
the appellant. It does not behove the State to contest a good claim on the offchance of success 
on some unsubstantjal technical plea, 


(Niranjaniall Agarwalla v. The Union of India. Civil Appeal No. 677 of 1965, 
from Calcutta, decided on March 7, 1968. 
[NOTE 143] 


Bombay Talugdari Tenure Abolition Act (Bom. LXII of 1949), Secs. 7, 12—Constitution of 
India. Art. 227—Talugdar’s claim for payment of solatium of 16 per centum—Market value, what 
is under Act. 

Under the Bombay Taluqdari Tenure Abolition Act, 1949, the taluqdar is entitled to the 
solatium of 15 per centum on the market value, (1) under the main part of s.7(1)(b) of the Act 
subject to the provisions of the several sub-clauses thereof; (2) in cases falling under clause (dit). 
of 8.7(1)(b) and (8) in cases under clause (ii) of s.7(1)(b) where market value is awarded. 

Under the Act the duty of the Collector is to award the “market value”. The market 
value is the amount which the land if sold in the open market by a willing seller might be expected. 
to realise, In the case of land the market value is generally ascertained on a consideration of 
the prices obtained by sale of adjacent lands with similar advantages. Where there are no sales 
of comparable lands, the value must be found in some other way. One method is to take the 
annual income which the owner is expected to obtain from the land and to capitalise it by a 
number of years purchase. The capitalised value is then taken as the market value which a 
willing vendor might reasonably expect to obtain from a willing buyer. In some special cases 
awards have been given on the basis of the reinstatement value which is assessed according to- 
the cost of acquiring an equally convenient land or premises, but this‘method should not be 
adopted where the market value deduced from the income derived from the lands would fairly 
compensate the owner and in no case can reinstatement value be given unless reinstatement in 
some other place is bona fide intended. 

The supervisory jurisdiction of the High Court under art. 227 of the Constitution of India 
is not limited or fettered by any Act of the State Legislature and it extends to keeping the 
subordinate tribunals within the limits of their authority and to seeing that they obey the law. 

(The State of Gujarat v. Vakhatsinghji Vajesinghji Vaghela. Civil Appeals 
Nos. 517 to 584 of 1965, from Gujarat, decided on April 8, 1968). 
[NOTE 144} 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVLI of 1948), Secs. 5, 70(mb), 34(1), 
35, 84C—Contract for purchase of land with knowledge that purchaser may hold land in excess of 
ceiling prescribed—Whether contract void—Enforceability of contract. 

A contract for purchase of land entered into with the knowledge that the purchaser may 
hold land in excess of the ceiling prescribed by s. 5 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, is not void, and the seller cannot resist enforcement thereof on the ground 
that, if permitted, it will result in transgression of the law. 

The Bombay Tenancy and Agricultural Lands Act, 1948, has imposed no restriction upon 
the transfer of agricultural lands from one agriculturist to another. The inability of the trans- 
feree to hold land in excess of the ceiling prescribed by statute has no effect upon the contract, 
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-or the operation of the transfer. The statutory forfeiture incurred in the event of the trans- 
{eree coming to hold land in excess of the ceiling does not invalidate the transfer between 
parties. 

Section 70(mb) of the Bombay Tenancy and Agricultural Lands Act, 1948, does not exclude 
the jurisdiction of the civil Court to entertain a.suit for specific performance of a contract to 
sell land. 


(Jambur Rao Satappa Kocheri v. | Neminath Appayya Hanamannayar. Civil 
Appeal No. 982 of 1965, from Mysore, decided on April 10, 1968). 


[NOTE 145] 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 65—Constitution 
of India. Arts. 31-A, 31-B—Vires of addition to 8.65 made by 8.35(1) of Bombay Act XLII of 1966. 

The amendment of s, 65 of the Bombay Tenancy and Agricultural Lands Act, 1948, by s. 85 
(1) of the Bombay Act XIII of 1956, which added the words : ‘or the full and efficient use of the 
land has not been made for the purpose of agriculture, through the default ofthe holderor any 
other cause whatsoever not beyond his control”, is not protected by art. 81-A or 81-B of the 
Constitution of India and is ultra vires the Constitution. 


(Ramanlal Gulabchand Shah v. The State of Gujarat. Civil Appeal No. 1751 
of 1967 etc., from Gujarat, decided on April 19, 1968). s ; 


[NOTE 146] 


Bombay Tenancy and Agriculiural Lands (Vidarbha Region) Act (Bom. XCIX of 1958), 
Secs. 38, 2(12), 36(1)—Bombay Public Trusts Act (Bom. XXIX of 1950), Sec. 2(18)—Application 
by managing trustee for possession of trust land for personal cultivation — Maintainability of 
application. 

An application filed under s. 86(1) of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958, by the managing trustee of a trust for possession of the trust 
land, from the tenant, for cultivating it personally, after due notice under s.88(1) of the Act, is 
maintainable. The managing trustee is a person in whom the legal ownership of the property 
is vested and, as such, he is entitled to apply for surrender by the tenant of the land, “to culti- 
vate personally” under s. 38, read with s. 2(12) of the Act. 


(Pandit Ishwardas v. Maharashtra Revenue Tribunal. Civil Appeal No. 641 

of 1966, from Bombay, decided on March 13, 1968). 
[NOTE 147] 

Will—Propounder of will substantially benefited under it—Burden of proof. 

In a case in which a will is prepared under circumstances which raise the suspicion of the 
Court that it does not express the mind of the testator it is for those who propound the will to 
remove that suspicion. What are suspicious circumstances must be judged in the facts and 
circumstances of each particular case. If, however, the propounder takes a prominent part in 
the oxecution of the will which confers substantial benefits on him, that itself is a suspicious 
circumstance attending the execution of the will and in appreciating the evidence in such a case, 
the Court should proceed in a vigilant and cautious manner. 


(Gorantla Thataiah v. Thotakura Venkata Subbaiah. Civil Appeal No. 482 
of 1965, from Andhra Pradesh, decided on March 19, 1968). 


[NOTE 148] 


Witness—Child witness, evidence of, whether to be accepted. 

While a child witness aged 12 can often be expected to give out a true version because of 
her innocence, there is always the danger in accepting the evidence of such a witness that, under 
influence, she might have been coached to give out a version by persons who may have 
influence on her. 


(The State of Bihar v. Kapil Singh. Criminal Appeals Nos, 141 and 142 of 
1965 and 78 of 1968, from Patna, decided on April 18, 1968). 
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BOOKS AND PERIODICALS. 


The Law of Industrial Disputes. By'O. P. MALHOTRA, B.A, B.L. Advocate. 
Bompay 2: N. M. Tripathi Private Ltd., Princess Street. Royal Octavo. Pages 
1085+0XXV. Price Rs. 60. 

Durme the last two decades there has been a plethora of judicial decisions 
dealing with the various aspects of industrial law and a reliable guide through 
its intricacies was long overdue. The present volume provides this desidera- 
tum in ample measure. The book is in five divisions. The first two divisions 
which form the major part of the book contain section-wise commentaries on 
the Industrial Disputes Act, 1947 and the Payment of Bonus Act, 1965. The 
Rules framed under the two statutes are given at the end of the respective 
divisions. The next two divisions are concerned with Wages, Dearness Allow- 
ance, Gratuity, Non-Statutory Bonus, Miscellaneous Service Conditions and 
Disciplinary Action. In discussing the latter the author has fully dealt with 
the scope of domestice enquiry which has acquired great significance in indus- 
trial law. The final division deals with constitutional remedies against defec- 
tive and arbitrary awards and orders of the adjudicators, namely, appeals to 
the Supreme Court under art. 136 and writs under arts. 226 and 227 of the 
Constitution of India. A notable feature of this book is that unlike the general 
run of commentaries it is not a mere digest of relevant decisions collected under 
the different provisions of the statutes but the case law under each section 
of the Acts is considered as a whole and the law emerging therefrom is clearly 
and succinctly stated. Apart from this in his critical examination of certain 
decisions the author has stated his own views and has also made some helpful 
suggestions. This book will undoubtedly take its place as a standard treatise on 
the subject and will be indispensable to lawyers, industrialists and trade union 
officials. 


Right to Property under the Indian Constitution. By H. M. JAIN. ALLAHABAD: 
‘Chaitanya Publishing House, University Road. Demi Octavo. Pages 343. 
Price Rs. 25. 

Tus thesis which was originally prepared for the degree of Doctor of Phi- 
losophy and subsequently approved by the University of Allahabad, is an 
extensive study of art. 31 of the Constitution of India. It is however not 
merely an exposition of its legal implications but the right to property en- 
shrined in the Constitution is considered against its social, economic and poli- 
tical background. The opening chapters describe the rough passage which 
art. 24 of the Draft Constitution had through the Constituent Assembly before 
it emerged as art, 31 in the revised Draft. This is followed by an examination 
of the various interpretations put on the words ‘‘deprived’’ and ‘‘acquisition’’ 
used in art. 31, which leads to the consideration of the question whether the 
Constitution has provided for the police power and the power of eminent 
domain in cls. (J) and (2) of art. 31. The author is of the view that the 
Supreme Court in interpreting these clauses failed to see that while they 
offer protection to the private rights of property they also emphasise the power 
of social control which the State must exercise in the interest of society. Thus, 
according to him, “the Supreme Court in reading something like laissez faire in 
art. 81 is gravely out of tune with the real pulse of the Constitution”? The 
chapters following deal with the concept of public purpose and the problem 
of compensation. The last chapter enquires how far legislation in India has 
been equal to the objective with which art. 31 was enacted. In a Postscript 
the author has criticised the decision of the Supreme Court in Golak Nath’s 
ease. The author observes that the Indian fundamental rights have essentially 
a social aspect and their aim is to achieve social democracy which alone can 
give meaning and purpose to the political democracy which the Constitution 
establishes. The role played by Parliament and the Courts to achieve this end 
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is viewed from this refreshing angle. This well thought out and lucidly ex- 
pressed thesis can be recommended to students of the Constitution who are 
alive to its social and economic aspects, 


Everyman’s United Nations. Eighth Edition. New Yorx: United Nations, 
Sales Section. Demi Octavo. Pages 6384. Price $2.50; Rs. 15. 


As its sub-title indicates this is a handbook of the activities and evolution 
of the United Nations during its first twenty years, 1945-1965. In the words 
of its compiler it records ‘‘the search for solutions to the many issues facing 
the international community, the stationing of peace-keeping forces in troubled 
areas of the world, the implementation of dynamic programmes of economic 
and social progress, the adoption of fundamental instruments to ensure basic 
human rights for all, the active support of colonial peoples in their drive 
towards independence, and the establishment of justice and the rule of law 
for all mankind’’. The first section of the book deals with the steps which 
led to the establishment of the United Nations and gives an account of its 
principal organs. The middle section which forms the major portion contains 
a detailed survey of the work of the United Nations in relation to the problems 
and situations brought before it and the efforts of the Organization to meet 
and solve these questions. The concluding section describes the activities of 
specialised Inter-Governmental agencies through which the United Nations 
carries out the work of improving the economic and social conditions of the 
people of the world, like the ILO, FAO, UNESCO and WHO. The appendix 
contains the text of the Charter of the United Nations, Statute of the Inter- 
national Court of Justice and the Universal Declaration of Human Rights. 
This well documented official publication gives a very clear insight into the 
working of an Organization which during the two decades of its existence has 
done much useful work in fields other than the political. 


Theory and Practice of Valuation. By Rosman Namavatt, B.». Crviy (Howns.), 
A.M.I.B, 4.1.4.8. (Lonp.). Bompay 2: Universal Book Corporation, 546 Jer 
Mahal, Dhobi Talao. Demi Octavo. Pages 526. Price Rs. 15. 


Ir is commendable that the author, a practising engineer and architect, and 
‘who in the words of the City Engineer is ‘‘awefully busy with his roaring 
practice’’ has taken time off to prepare this useful manual on the methods of 
valuation of various types of properties. The methods of valuation considered 
in detail are the rental basis, land and building basis, profit basis and resi- 
dual or development method or plotting scheme. Separate chapters are devoted 
to valuation for rating purpose, for Government taxation and for mortgage. 
Sandwitched in between is a chapter on the important topic of compulsory 
acquisition of land. The applicability of the different methods of valuation 
are discussed in the light of decided cases—reported as well as unreported. 
Some eighty illustrative examples are interspersed throughout the book to 
clarify the text. Valuation tables given at the end of the book will enhance its 
utility. As the author has relied upon a number of decisions he should con- 
sider the advisability of including a table of cases in a future edition. A very 
useful vade-mecum for architects and engineers and a reliable guide to law- 
yers who have to deal with the technical aspects of valuation. 


Compilation of Bombay Sales Tax Act 1959. Second Edition. Bompay 1: The 
Sales Tax Practitioners’ Association, Mohatta Market, Palton Road. Royal 
Octavo. Pages 496. Price Rs. 17.50; Punched copy Rs. 20. 

Tms book contains (1) the full text of the Bombay Sales Tax Act, 1959 as 
amended upto March 31, 1968, (2) the Amending Acts from 1959 to 1967, (3) - 
Notifications on delegation of powers and duties issued under s. 20(6) of the 
Act and (4) digest of decisions of the Maharashtra Sales Tax Tribunal given 
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between 1960 and 1968 holding in which entries in the Schedules to the Act 

some specified goods fall, Some 22 judgments of the Bombay High Court re- 

lating to sales tax are reproduced in full at the end of the book. This very 
useful compilation will be indispensable to sales tax practitioners. The pro- 
ceeds of the book after meeting the expenses are to be donated to the Koyna. 

Earthquake Relief Fund. 

Journal of the International Commission of Jurists. Jane 1968. Vol. IX, No. 1. 
Editor: Sean Maosamwe, Geneva (Switzerland): International Commission 
of Jurists, 2 Quai Du Cheval-Blane. Pages 154. Price 6.75 Swiss Francs. 
ON December 20, 1948 the United Nations adopted the Universal Declara- 

tion of Human Rights ‘‘as a common standard of achievement for all peoples 

and all nations.” In commemoration of that event, 1968 is being observed 
throughout the -world as International year for Human Rights. The present 
issue of the Journal is the second part of a Special Human Rights Year Issue 
and contains a series of studies by eminent lawyers from different parts of the 
world dealing with the various aspects of the Law of Human Rights. In the 

usual feature ‘‘Digest of judicial Decisions’? the following summary of a 

decision of the Court of Appeal of Paris may be of interest. 

“In this case the employer had installed a tape-recorder which secretly registered the con- 
versations of one of his employees at his place of work. The Court of Appeal of Paris held that 
this method of ‘spying’ by an employer on an employee, if it were to be permitted, would have the 
effect of introducing a permanent state of suspicion and distrust between employer and employee 
in 8 business establishment. Thanks to modern electronic devices, the allowing of such practices 
would have the result of submitting employees to a perpetual and unhealthy form of espionage, 
Methods such as these used by employers to gather evidence of serious faults on the part of their 
employees should be candemned. They provide no guarantee of impartiality of faithful re- 
production. On this ground the Court of Appeal eategorically rejected this mode of obtaining 
evidence proposed by the employer.” 


Review of Contemporary Law. No. 2/1967. Edited by Pierre Cot. BRUSSELS 
19 (Belgium) : International Association of Democratic Lawyers, 49 Avenue 
Jupiter. Royal Octavo. Pages 162. Price 100 Belgian Francs or $2.00 per 
copy. 

Tax major portion of this issue reproduces the texts of some legal instru- 
ments governing trade relations between countries of different social systems, 
In his article on the Land Commission Act 1967, an important piece of legislation 
in the development of English law, Bernard Marder states that ‘‘the Act re- 
presents yet another retreat from principle by the Labour Government and the 
imposition of a ‘solution’ which is in substance no more than the expedient 
a Conservative Government would have been compelled to adopt”. His nos- 
trum seems to be ‘‘public ownership of all urban building land’’. 


Bulletin of the International Commission of Jurists. June 1968 No. 34 Editor: 

Sean Macpripe, Pages 47. Price 3.25 Swiss Francs. 

In the light of subsequent events the following from the article ‘‘Reshaping 
the Legal system in Czechoslovakia’? makes poignant reading. ‘‘The pro- 
posed reforms [constitutional and legal] are based on a new concept of marx- 
ist humanism, according to which the social order should be designed to serve 
the full development of man and his dignity. This far-reaching experiment has 
been given the name of Socialist Democracy.’’ In another article the Common- 
wealth Immigration Act of 1962, comes in for criticism as creating a new 
category of second-class citizens, who are by law kept out of the country to 
which they belong by virtue of their citizenship. The writer concludes that 
-by the introduction of this measure ‘‘the United Kingdom’s reputation as a 
bastion of civil liberties has been seriously shaken.’’ 
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SOINTER AND THE Dog 
Dogs have not yet attained to the ability to distinguish between the invitee 
. “the finest friend, the first to welcome, foremost to defend’. In law they 
occupy a position of peculiar complexity, even among animals, whose legal posi- 
tion generally is such that legislative reformers are slow to approach it. — 

Dogs have not yet attained the ability to distinguish between the invitee 
and the trespasser, as is regrettably apparent from the Postmaster-General’s 
records which, having now run for their first year, show that there were no 
legs than 1,684 cases of postmen being bitten by dogs in the nine months end- 
ing June last. Statute has not yet intervened to alter the common law appli- 
cable, to the normal dog in regard to his approach to mankind. Founding 
perhaps, on a Scots case, it has become widely recognised recently that a dog 
has a peculiar right—using the word ‘‘right’’ much in the sense in which it 
is used in the popular phrase ‘‘right to strike”. The r'ght in this instance is 
the “right to a first bite”. This depends on the rule of scienter, or the need 
to prove the owner’s knowledge of his dog’s vicious propensities, in order to 
establish the owner’s liability in damages. It is difficult to prove that know- 
ledge, until after the first bite: hence the so-called ‘‘right’’. 

When a dog approaches cattle, however, the position is different, because 
the legislature has intervened to make the owner liable without proof of scienter. 
This distinction may warm the heart of the animal lover, showing, as it does, 
recognition by Parliament that in this regard at least man’s well-being is less 
important than that of cattle. Our forefathers, judging by their wisdom re- 
corded in the Year Books cited in the Case of Swans in 1592, would have had 
none of such nonsense. There it was recorded, even of a bloodhound or mastiff, 
that the animal was of ‘‘so base a nature that no felony can be committed of 
them and no man shall lose his life or member for them’’. The death penalty 
for felony, which prevailed in those harsher times, no doubt influenced the 
thoughts of the justices of the day; later the legislature intervened and dogs 
became the subject of larceny by statute. Thus from the depths of legal his- 
tory, coupled with haphazard legislative reforms, we have at the present day 
an illogical maze of animal law—-which gives the dog’s owner freedom for its 
first bite at ourselves but not at our cattle. Perhaps it may be suggested, with- 
out disrespect, that the postman should rank in regard to his dangers from dogs 
no lower than our cattle? The Postmaster-General might by statute be made 
entitled to claim some compensation for the householder’s dog’s first bite as the 
householder’s post is carried to his door.—N.L.J. 


AUTHORITY: TEXTBOOK 

In Boys v. Blenkinsopp, (The Times, June 25, 1968) the defendant was 
charged with permitting her son to drive a car without third party insurance 
contrary to s. 201 of the Road Traffic Act 1960. Her husband was the registered 
owner of the car and the defence submitted there was no case to answer because 
only a registered owner could be guilty of the offence charged. Against that 
the justices were referred by prosecution to Wilkinson’s Road Traffic Offences 
(5th edn., p. 202) but the defence contended that unless the justices were re- 
ferred to the actual case that was authority for a statement in a textbook, they 
could not be referred to the textbook itself. The prosecutor did not have the 
case to hand. The justices dismissed the information on the ground that there 
was no case to answer. 

It was held (in the Queens Bench Division by Parker L.C.J., James and 
Bridge JJ.) that the justices were entitled, to and should have looked at the 
textbook and if they then felt that it was necessary to look at the actual authority 
they should, of their own motion, have sent for the authority, if necessary 
adjourning the proceedings for that purpose.—N.L./. 


The 
Bombay Law Reporter. 


JOURNAL 
November, 1968. 


DIVESTING_ON ADOPTION.* 


Ir was earnestly hoped that once proviso (c) to s. 12 of the Hindu Adop- 
tions and Maintenance Act, 1956, was placed on the statute book, all head- 
ache consequent on adoptions would come to an end, in so far as adoptions 
taking place after the coming into force of the said Act (hereinafter referred 
to as ‘the Act’ for convenience) were concerned. But the expectation ap- 
pears not to be a reality in view of opinions expressed by eminent jurists. 

Though Brahmanical doctrine of adoption is based on religious considera- 
tions, it is well-known that generally speaking children are given in adoption 
with a view to get property. Hence it was expected that on the enactment 
of the statutory provision referred to above, adoptions would become rare and 
would take effect only with the expectation of a doubtful chance of getting 
property in future. But experience shows that they promise to continue to 
provide sufficient scope for the legal profession in this field. 

Before proceeding to deal with the two controversies arising on account of 
judicial precedents and opinions expressed by eminent jurists, it would be 
convenient to examine the obvious object of the Act. It can hardly be doub. 
ted that the Legislature wanted to make vital changes im four respects at 
least, namely, provision for adoption of females; provision enabling females to 
adopt to themselves in their own right; provision against divesting of any 
property on adoption, which was an age long headache to society; and pro- 
vision for adoption of orphans by enabling guardians to give a ward in adop- 
tion. It, however, intended to maintain the qualifications of the persons taking, 
giving and being given in adoption almost intact. It also intended to con- 
firm the necessity of actual giving and taking, while datta homa was dis- 
pensed with. It further insists on the complete transplantation of the adop- 
ted child from one family into the other as a result of the adoption. I have 
not referred to these matters with any intention of being exhaustive either 
way but have adverted to them as they alone are relevant for the present 
purpose. 

Having regard to the clear general tenor of the Act, it was expected that 
now there would be no question of thrusting a son or a daughter on anybody 
else dead or alive and through him or her on the relatives of his or her 
against his or her or their wishes. But old fictions appear to persist and in- 
flnence the minds of the jurists. 

The Bombay High Court in Ankush Narayan v. Janabai Rama! and the Sup- 
reme Court in Jawan Ram v. Kalawat? has held that when a wife or a widow 
validly adopts a son, he becomes the son of her husband, alive or dead. The 
Bombay High Court has mainly based its decision on the interpretation of 
s. 12 of the Act, while the Supreme Court has mainly based it on the words 
‘by or to’ in s. 5(7) thereof. The view of the Supreme Court is that the 
word ‘to’ clearly contemplates adoption to some person other than the actual 
adoptive parent, and as adoption to any other person except the husband or 
wife of the adoptive parent is not permissible under the Act, the word ‘to’ 
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must mean adoption by a male to his wife or by a female to her husband 
whether alive or dead. 

Sections 7 and 8 of the Act, clearly indicate that neither spouse can adopt 
so as to thrust a child on the other. The husband can adopt only with the con- 
sent of his wife and if more than one with the consent of all only, except in 
circumstances which afford grounds for divorce under s. 13(i), (di), (iti) and 
(vi) of the Hindu Marriage Act. A wife cannot adopt even with the consent 
of her husband except in the same circumstances which afford her also the 
self same grounds for divorce. These provisions clearly emphasise the posi- 
tion that adoption can be only to oneself, and unless no interpretations other 
than those placed by the Bombay High Court on s. 12 and by the Supreme 
Court on the word ‘to’ in s. 5(1) of ‘the Act, are possible, it would not, it is 
submitted with respect, be correct to say that the Act contemplates adoption 
to any other person except the adoptive parent. 

Now, s. 12 no doubt provides that the ties of the adoptive child in the ori- 
ginal family are completely severed and are replaced by the ties in the adop- 
tive family. The reasoning that a child of a female must become the child of 
her husband also whether ‘alive or dead is only based on a fiction and cannot 
stand serutiny. The question impliedly posed is who would be the father 
of the adopted child if not the husband of the adoptive mother whether the 
husband is alive or dead at the time of adoption? This presupposes that the 
law relating to Hindu adoption required or requires that every adopted child 
must have both parents after adoption. However a bachelor could and can 
adopt; and a spinster also can adopt; and in such cases the adopted child 
will have only one parent, This position is confirmed by s. 14(3) and (4) of 
the Act. It may be further pointed out that if the interpretation placed by 
the Bombay High Court on s. 12 is correct it would follow that a child adop- 
ted by a male with the consent of his wife would automatically become the 
child of the wife and s. 14(/) will have to be treated as redundant. It is 
difficult to accept the position that the Legislature placed a provision on the 
statute book which was totally unnecessary. Moreover, as the intention of the 
Legislature to treat future husbands and wives of the adopting person, as 
only step-fathers and step-mothers respectively, is clear from s. 14(3) and (4), 
there is no reason to impute different intention to the Legislature with re- 
‘gard to deceased husbands and wives. 

It may be further pointed out, that s. 12 provides for replacement of ties 
in the original by ‘those created by the adoption’ in the adoptive family. The 
emphasis appears to be on replacement of the original ties by such ties as are 
‘ereated by the adoption’ in the adoptive family and not on creating all pos- 
sible ties in the adoptive family based on fictions. Moreover, the words ‘his 
ov her adoptive father or mother’ in s. 12, ave significant. ‘If the Legisla- 
ture intended to continue the old fiction, the words would bave been his or 
her adoptive father or mother and his or her husband or wife alive or dead’. 
-It is, therefore, submitted with respect that the new ties that would replace 
the old ones would be those only as would arise by reason of the adopted 
child becoming the child of the adoptive parent alone. 

Coming to the reasoning based on the word ‘to’ in s. 5(/) of the Act, it 
may be pointed out that at least one interpretation other than that placed 
‘by the Supreme Court on that word is possible and hence the one placed by 
the Supreme Court which runs counter to the obvious object of the Act, can- 
not, with great respect, be accepted as correct. Section 11(vi) of the Act 
enjoins that there must be actual giving and taking, but permits performance 
of that act by another under the authority of the adoptive parent. The fol- 
‘lowing observations from Mulla’s treatise on Hindu Law (Iari ed.) will con- 
Ann: that position (p. 928): 

. Likewise an adoptive father or the adoptive mother can authorize any person to accept 
the child in adoption on his or her behalf.” 
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The act of taking is a vital part of an adoption, and hence it can be plausibly 
said that the actual ‘person taking under the authority of the adoptive 
parent, makes the adoption “to’’ the adoptive parent under his or her autho- 
rity. It may be urged that an agent’s act is not an act of the agent but of 
the principal. That may be so, but the act is done by the agent in actuality 
and it becomes the act of the principal only vicarously for the purposes of 
law. Even under the old law the widows were making adoptions to their 
husbandsyas their surviving halves, and the adoptions were by them; not by 
their husbands but to their husbands. It isin this context that the words.‘ by 
or to’ appear to have been used ‘in s. 5(/J) of the Act and not with a view 
to enable anybody to foist a child on any person (alive or dead), other than 
the adoptive parent. This view of mine that the word ‘to’ is not used by the 
Legislature in the sense in which the Supreme Court has understood it, was shar- 
ed by Dr. Derrett before Sawan Ram’s case was decided by the Supreme Court, 
as will appear from the following passage in his article published in 70 Bom. 
L.R.J. 51 (55). He expressed himself thus: 

“Had it been upto the Supreme Court to determine what that word -meant [the writer 
was dealing with the word ‘to’] the present writer would have advised, cautiously, against giving 
it that senso; [The writer meant the sense given to it by the Supreme Court].” 

However, as the highest Court in the land has now in Sawan Ram’s case 
laid down that a valid adoption makes the adopted child the son or daughter 
not only of the adoptive parent but that of his or her wife or husband also, 
this position is now to be taken as firmly established, subject to some remote 
possibility of legislative amendment or Supreme Court reconsidering its deci- 
sion. 

The other aspect is however of most practical importance. What is the ex- 
act meaning of the words ‘vest’ in cl. (b) and ‘divest’ in el. (c) of the proviso to 
s. 12 of the Act? The intention of the Legislature appears to be quite clear 
that an adoption under the Act, should not affect any present rights of the 
adopted child or of any other person in any property in any way. What- 
ever .belonged to the adopted child must continue to belong to it, while what- ° 
ever belonged to any other person or persons must continue to belong to them, 
and that would be in spite of the replacement of the ties in the original 
family by those in the adoptive family, -because cls. (b) and (c) form part 
of the proviso to the main provision of s. 12 which provides for such replace- 
ment. At the same time there can hardly be any doubt that whenever any 
succession opens after the date of adoption the rights will have to be deter- 
mined on the basis that the adopted child will have no place in the original 
family but only in the adoptive family. So far there can hardly be any 
scope for controversy. But what about coparcenary property or interest in 
such property? On the clear language of the two clauses of the proviso, 
there is no apparent reason to think that the position could be in any way 
different, unless some fiction is brought in. However a different view appears 
to have been expressed by an eminent author. [vide illustration (b) at pages 
931-2 and (c) at page 932 under clause (b) and illustrations (a) and (b) at 
page 932 under clause (c), in Mulla’s Hindu Law (13th Ed.)]. The illustra- 
tions are as follows: i l 

“(b) Aand B, two brothers; 4’s sons, C and D; and B's son E, are all of them members of 
a Mitakshara coparcenary. A gives his son C in adoption to X. C loses all his rights as a co- 
parcener in his natural family. The coparcenary which consisted of five members before the 
adoption will be reduced after C’s adoption to a coparconary of four members only. 

(c) A and his sons B and C were members of a Mitakshara coparcenary. A died after the 
commencement of the Hindu Succession Act, 1956, leaving him surviving his two sons B and C; 
his daughter D; and his widow 41, the natural mother of B, Cand D. Soon thereafter 41 gave 
C in adoption to X. By operation of section 6 of the Hindu Succession Act, 4’s interest in the 
coparcenary property devolved by succession in equal shares among Al, B,C and D. The 
effect of the adoption will not be to divest C of his aliquot share in the father’s interest in the 
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joint family property which became vested in him on A’s death. C will not, however, be entit- 
led to claim his undivided interest in the joint family property. Nor will C be entitled to claim 
a share along with Band Din the property that may be left by Al upon her dea 
[See pp. 981-982 (under clause (b) of the proviso) ] 

“(a) Aa male Hindu who owns self-acquired property as well as ancestral property adopts 
g son B. The adoption does not affect 4’s self-acquired property and he can deal with it as he 
likes. The rights of B arise on his adoption and B will take an interest in the ancestral pro- 
perty to the same extent as a natural-born son with the result that the ancestral property will 
be held by 4 and B as coparcenary property. B will be bound by alienations of the ancestral 
property made by the adoptive father prior to the adoption to the same extent as a natural- 
born son will be. 

(b) A and his brother B and B’s son C are members of a joint Hindu family. A adopts a 

son X. The effect of adoption will be that the coparcenary which consisted of three members 
will now consist of four members and their rights will be governed by the law relating to joint 
family and joint family property.” [See p. 982 (under clause (c) of the proviso) ] 
Interest in coparcenary property though indefinite is property at least in 
popular sense. It can be validly alienated and can now even be bequeathed. 
If the adooted son was a member of a coparcenary immediately before his 
adoption, can it be said that his interest in the coparcenary property was 
not vested in him? The word ‘vest’ has got a wide connotation. However, 
Dr. Derrett asserts that interest in coparcenary property which passes by 
survivorship is not property ‘vested’. (Vide 68 Bom. L.R. J 41, at p. 45). But 
the Andhra Pradesh High Court has, relying on the Privy Council decision in 
Amarendra Mansingh v. Sanatan Singh, pointed out that such interest must 
be regarded as ‘property vested.’ In Hanumantha v. Hanuwmayya* his Lord- 
ship Satyanarayan Raju J. observed (pp. 150-151) : 

“The question then is what is the proper connotation of the expression ‘vested’. In 
Amarendra v. Sanatan their Lordships of the Privy Council observed as follows :—- 

‘Moreover, in dealing with the successions in a joint family it is clear under the decisions of 
this Board that the vesting in another co-oparcener does not put an end to the power of 
adoption,’ 

In the above passage,their Lordships have used the word ‘suocession’ in defining the 
interest which passes to a coparcener by survivorship, and they have used the word ‘vested’ 
with reference to the passing of that in . 

It is quite true that use of a particular word in a judgment in a parti- 
cular case need not necessarily be deemed to bear the same connotation in a 
statute passed long thereafter. However is there anything in the Act to show 
that the Legislature intended otherwise? Principle of divesting of property 
on adoption on the strength of the doctrine of relation back was responsible 
for unsettling titles after very long time and there appears to be no reason 
to believe that the intention of the Legislature in enacting clause (c) of the 
provise to s. 12 was any other than putting a stop to this mischief, 

Jt would also be convenient at this stage to see how the vesting and divest- 
ing was understood before the enactment of the statute in question by a well- 
known author in the field. The following passage from Mulla’s treatise on 
Hindu law (8th ed.) would be a good pointer (p. 552): 

“501, Vesting and divesting of estate :—-A valid adoption by a widow if her husband was 

divided at the time of his death may divest an estate of inheritance. It may, if her husband 
was a member of joint family governed by Mitakshara Law, divest rights acquired by survivor- 
ship. The question what estate of inheritance is divested by adoption is dealt with in sections 
502 and 508, below. The question in what cases adoption can divest rights acquired by sur- 
vivorship, is dealt with in section 506 below.” 
From this it can be safely said that the Legislature must have used the word 
‘divest’ in clause (c) of proviso to s. 12 of the Act, in the same sense in 
which it was popularly understood by authors like Mulla and not in any high- 
ly technical or fictional sense. 


8 (1988) L.R. 60 I.A. 242, s.c. 85 Bom. 4 [1966] A.P. 140. 
L.R. 859, ` 
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If an undivided interest in coparcenary property is ‘property vested’ with- 
in the meaning of clause (b) of the proviso in question, how would the adop- 
ted son lose it? It is true that the adopted son would cease to be a member 
of the coparcenary by reason of his transplantation into another family. But 
that fact alone cannot result in his losing the interest in the coparcenary pro- 
perty. Does losing that interest on adoption not amount to divesting it with- 
in the meaning of clause (b) of the proviso? The loss of such interest can- 
not be attributed to anything except the change of relationship envisaged by 
the main provision of s. 12 of the Act, and clause (b) being a proviso to 
that main provision, undivided interest of the adopted son in the coparcenary 
property in the original family will not be divested in spite of the change in 
the relationship, though the adoption may cause disruption of status with re- 
gard to him. 

Likewise, when a son is introduced in a coparcenary by virtue of his adop- 
tion, the effect ought to be the same, namely, that he does not get anything 
by something like unobstructed heritage. Coparcenary property is vested in 
the body of its members, and they cannot be divested of the same or any 
part thereof in spite of creation of new relationship, because clause (c) also 
is a part of the proviso to the main provision, by virtue of which new rela- 
tionship is created. When a male is born in a coparcenary he gets by virtue 
of his birth undivided interest in coparcenary property and that means pro 
tanto divesting of property of other members, which exactly clause (c) of 
the proviso is intended to prevent. In view of these considerations the illus- 
trations quoted above cannot, it is submitted with respect, be accepted as lay- 
ing down the correct position of law. 

At present Dr. Derrett also appears not only to share the view expressed in 
Mulla’s treatise, but appears to go even further. On an earlier occasion he 
had expressed himself differently. In his article published in 68 Bom. L.R. 
J. 41, after quoting the facts in Hanumantha v. Hanwmayya he observed 
(p. 45): 

“The decision rested on two feet: firstly, thatall adoptions take effect now from the 
date of the adoption; secondly, that no property that has vested can be divested, and that on 
account of the language of the Privy Council (Amarendra Mansingh v. Sanatan Shing) an interest 
passing by survivorship must be deemed to have ‘vested’ within the meaning of the proviso. 

It is submitted, with regret, that the Andhra High Court is right. Though the relationship 

to the deceased adoptive father’s relations will be there, as the Bombay Judges rightly say, 
the right to represent the father in respect of his property depends entirely onthe question 
whether vesting took place. If property passing by survivorship vests (this writer contended 
that it did not) then there is no relation back (as seems to have been Parliament’s wish), and 
the interest cannot be recovered”. 
It is to be noted from the words in the last bracket, Dr, Derrett expressed 
in clear terms what appeared to him to be Parliament’s wish. But he appears 
to have now changed his views. In his recent article published in 70 Bom. 
L.R. J. 51, he observes (p. 54): 

“Secondly, since the adopted son is related to the deceased husband and the only limi- 
tation on his property rights are that he shall not divest any porsons in whom the property had 
vested meanwhile, it behoves us to have a very close look at the vesting which is contemplated”. 
Not only that he further says immediately : 

“That the adoption relates back, as the old phrase goes, is still the basio principle”. 

At the end of the article he says (p. 55): 

“Hence relation back is saved under the Act by that little word ‘to’.” 

It is difficult to accept this view as correct in the teeth of the words ‘with 
effect from the date of the adoption’ in s. 12 of the Act. 

The present view of Dr. Derrett appears to be based on Sawan Ram v, 
‘Kalawants. The only part of the judgment that can be relied upon in this 
respect is the last para. 9. From that paragraph it is sought to be urged that 
if there were more than one living member in the family at the time of adop- 
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tion the Supreme Court would have held otherwise as to the effect of the 
‘adoption on the coparcenary property. It may, however, be pointed out that 
the fact that there was only the sole surviving coparcener living at the time 
of adoption was only a fact in that case, and it came to bé mentioned in the 
judgment. No special importance appears to have been given to it. From 
that mention alone the conversé cannot be implied. It is also true that the 
Supreme Court observes that rights of adopted son are restricted by the pro- 
vision in question. That however, it is submitted with respect, cannot be con- 
strued to mean that rights to divest estates already vested survived and they 
were partly restricted with respect to estates other than coparcenary in- 
terests. The said observation can legitimately mean that the rights of an ad- 
opted child in the adoptive family are restricted to the rights to accrue in 
future. 

In conclusion, it is submitted that the four illustrations in.Mulla’s treatise 
‘on Hindu Law referred to above and Dr. Derrett’s views that the theory of rela- 
tion back still survives, merit reconsideration. 


A MAHARASTRIAN DILEMMA AND AN ERROR AT NAGPUR.* 


Ir is presumed that the reader will have the report of Manda Haribhau v. 
Pandurang! available to him, and the present writer will not waste time with 
repeating inessentials. The case was, it is respectfully submitted, wrongly de- 
cided because the effect of the Hindu Succession Act, 1956, was not consider- 
ed, nor was the law relating to the effects of a remarriage by a widow after 
that statute came into force. 

The situation is one that can repeat itself, and must have repeated itself 
many times. The agriculturalist family, still retaining its Mitakshara joint- 
family set-up, resents its widows being upon the marriage-market. From un- 
told ages it has been the custom, as any student of Hindu law knows, that 
when widows remarry they forfeit their interests in their former husbands’ 
properties." The exceptions are not worth noticing here. The position was 
not changed when the Hindu Women’s Rights to Property Act, 1937, was pass- 
ed. One of the reasons why the Legislature was induced to enact the Bill was 
„that whatever property a widow thereby obtained would be subject to the wo- 
man’s estate, which had that provision attached to it, that the property would 
be forfeited for remarriage. The revolution carried out by the Hindu Suc- 
cession Act, s. 14, is notorious. With few exceptions women’s property rights 
became, by a stroke of the pen, absolute—so that! they could not be forfeited 
for remarriage. There were those who doubted this.2 But the provisions of 
the Hindu Widows Remarriage Act, 1856, clearly referred to a system of suc- 
cession unknown to or incompatible with the new Jaw; and customs upon 
which that statute had relied were abolished by that new law. In a recent 
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212; Manabai v. Chandanbai [1954] A.LR. 
Nag. 284; Kishan v. Arjun, [1059] A.I.R. M.P. 
429; Rup Raut v. Basudeo Raut, [1962] A.I.R. 
Pat. 486. The doubts expressed at Velaiu- 
dhan Subramonian v. Kolamma (1988) 49 


Trav. L. R. 1384, whether the rule of divest- 
ment was correctly based on Hindu law texts, 
have no more than an academic interest now. 
See Thangavelu’s case cited at n. 2 below, also 
Madanaocli v. Thangavelu, [1961] A.LR. 
Mad. 298, for a limitation. Our present casc 
must be distinguished carefully from Mst. 
Bisarti v. Mst. Sukarti, [1960] A.I.R. M.P. 156, 
where tke widow was divested on account of 
her remarriage prior to the commencement 
of the Hindu Succession Act, 1956, and the 
reversioners became entitled at once, irres- 
pective of possession. 

2 See the discussion by Sri G. K. Dabke 
at (1957) 50 Bom. L.R. J. 1382ff. Expressions 
of opinion in Thangavelu v. Lakshmi, [1957] 
Mad. 861 appear to have been correct. 
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case,? which'is entirely satisfactory in treatment and learning, it has been 
convincingly demonstrated that remarriage by a widow whose rights have been 
acquired under the Hindu Succession Act (or, we may submit, have been re- 
defined under that Act) does not have the effect of divesting her property, so 
that that aspect of the Act of 1856 is impliedly repealed. The same argu- 
ments were in print much before that case was decided, and there were dicta 
to the same effect.* 

In Manda’s.case there were three brothers, and one died leaving a widow 
and a daughter. Soon after his death (in 1951) she partitioned, presumably 
under the Act of 1937 (of which she may have heard), and took four fields 
as her‘share. Shortly afterwards rural cupidity got to work as often, and 
she was forced to institute a suit to obtain possession of the fields. We are 
not told exactly why, but the brothers who survived her husband forced her 
to accept just one half of her share by compromise, and not only that, but 
insisted that she undertake that should she die naturally or civilly (i.e. should 
she remarry—which is apparently what they feared) the property would re- 
vert to them. She remarried on a date which was in dispute later, but it was 
found as a fact that the date was June 29, 1956. This was several days 
after the Hindu Succession Act came into force. Soon afterwards the bro- 
thers-in-law took possession of the fields, but the danghter’s grandfather on 
her mother’s side ousted them, and out of that the present litigation began. 

The learned Judge held that since the widow partitioned under the Act of 
1937 the share was hers, and must pass, under the rule in Ranu Thakur v, 
Kantu Goga, to the reversioners in any event thereafter. He could have add- 
ed that the Supreme Court also decided about the same time that when a 
widow partitioned under that Act the estate she took must pass (if it passed 
on her death under that Act itself) to her husband’s reversioners and not to 
the coparceners, as had been thought in many quarters.® 

But he went on to conclude from this that the daughter (presumably as‘ 
reversioner) was entitled to all four fields, since the share must descend to 
the reversioner and the daughter was the next reversioner of her deceased 
father. It was argued that the widow (as representing the estate) had com- 
promised and reduced her rights to one-half; moreover she had undertaken to 
hold it with the specific limitation mentioned above, that it would revert to 
the coparceners on her death, civil or natural. But the learned Judge held 
that the widow had no right to eut down hex estate in this fashion, since she 
could not diminish the rights of a reversioner except for legal necessity, which 
could not be proved here. 

Now the proper way to approach the matter (I submit) would have been 
to observe the date of the remarriage, and to note the effect of the Hindu 
Succession Act, s. 14. When that Act came into force the widow’s estate be- 
came an absolute estate, which, as we now know, could not have been divested 
by her remarriage. As she is (apparently) still alive she must still be owner 
of it, custom or no custom, and the litigation between her daughter and her 
former brothers-in-law has no bearing on the matter. It could be argued that 
when she entered into the compromise, assuming that to have been valid as a 
family arrangement or otherwise, she cut down the size of her estate, and the 
Hindu Succession Act, under s. 14(2), could not operate to enlar ge her tenure 
‘to an absolute estate, because she took title under a compromise, which is 
“fany other instrument”? within the meaning of that sub-section. ` However, it 
has been decided in innumerable cases that that sub-section does not apply to 
any right, title ‘or interest which the widow had prior to any such award, 
order, or other instrument, so that the latter altered or re-arranged her rights 
which pre-existed it. In other words the sub-section only applies where for 


8 Bhuri Bet v. Champi Bai, [1968] A.LR. 5 (1966) 69 Bom. L.R. 463, 


Raj, 189. 6 oe enn v. Sabujpari, [1967] ALR. 
4 Seen, 2 above. S.C, 27 
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the first time the female took title under the instrument in question, and sub- 
ject to the limitations therein expressed.? Hence the compromise, had it been 
in all respects valid and binding upon the widow herself, could not have had 
the effect of leaving reversionary rights in so far as concerned the two fields 
which she took under the compromise. It remains to consider whether the 
compromise, if it was an improper alienation by the widow of one half of her 
estate, as seems to have been the case, could have had the effect of keeping the 
two other fields out of the reach of the Hindu Succession Act. If that were 
to be the case reversionary rights would remain, as we now know for certain 
The reversioner would have been the daughter. She was in fact suing for re- 
covery of the two fields that her mother retained, and the two fields which 
her mother had improperly abandoned to her brothers-in-law. The learned 
Judge rightly awarded all four to her. 

The decision does no injustice to the parties. The daughter has two fields 
which indeed seem to belong to her as reversioner; and she has two fields 
which really belong to her mother. Her mother is almost certainly at her back, 
and will have the benefit of the fields in any event, whatever the law says. 
But it would have been better had the law been stated in a tidier and more 
correct fashion. 


A BREAKTHROUGH IN INDIAN MATRIMONIAL CAUSES ?* 


Ir could be said that any deliberate change provokes thinking of a nature 
at once retrospective and prognostic. This is done by academie lawyers 
assessing the effects of the Hindu Code, as they follow the course of litigation. 

Matrimonial causes are a convenient field in which to study the changes 
introduced by the Legislature in the Hindu Marriage Act, 1955, and their 
effects. All the matrimonial remedies in that Act havo been influenced by the 
provisions of a similar nature in English law. For this reason the writer 
wants to advert to a criticism made by a learned English writer on Hindu 
Law,! as to the Indian Courts’ manner of administering these remedies, While 
he accepts that enacted law can shape and give a lead to society, the appli- 
cation of it must also consider the actual situation and justice should be done 
after a combined view. of both law and reality and not merely by a mechani- 
eal or technical construction of the law. ‘‘Matrimonial disputes in India,’’ he 
opines, ‘‘have to be understood within the context of the family, or rather of 
the two families.’”2 And again, ‘‘Marriage, of all institutions of law, must be 
treated seriously and objectively, and when the husband accuses his wife of 
adultery and she accuses him of beating her (usually ‘mercilessly’) and at- 
tempting to poison her, the judge should be more astute to find out what 
really happened, and what evil part the relations played in all this, than 
simply to dish out a maintenance order against the husband for the wife’s re- 
lations to gobble up.’ He has expressed somewhat vehemently the incon- 
eruity between the actual situation, namely the evil that exists, and the re- 


7 Gadam v. Venkataraju, [1965] ATR. 
A.P. 66; Raghunath Sahu v. Bhimsen Naik, 
[1965] AIR. Or. 59; Udhao Shankar v. 
Tarabai, (1967) 68 Bom. L.R. 795; Jagannath- 
puri Guru v. Godabai, [1968] A.I.R. Bom. 25; 
Suhag Wanti v. Sodhan, [1968] A.IR. Punj. 24. 

8 A long series of cases commencing with 
Ramchandra Sitaram v. Sakharam Mahadu, 
(1957) 60 Bom. L. R. 82 and listed in Rame- 
shwar v. Hardas, [1964] A.I.R. All. 308. One 
may note the article by Sri G. K. Dabke at 
(1960) 62 Bom. L.R.J. 162ff, and the some- 
what forced arguments of S. R. Gokhale at 
[1967] A. i R. Journal 89-42, 

*By T. K. Krishnam Iyer. B.Sc., B.L. 
(Madras), Schocl of Oriental And African 


Studies, University of London. 
J. D. M. Derrett, “Sec. 488 of the Cr, 

PC. and the ri ights of Women. An unruly 
horse:”? [1967] KLT. J., 41; (1967) 69 Bom. 
L.R. Journal, 84 at p. 85; and also (1967) 69 
Bom. L. R. J. p. 88 for the inter-action of the 
old and the new Jaw. 

“Aspects of matrimonial causes in modern 
Hindu Law,” Revue du sud-est asiatique 
(Brussels), 1964, No. 8, pp. 208-241 (an article 
republished with addition in the author's 
‘Religion, Law and State in India’, London. 
Faber and Faber, 1968). : 

2 Revue (cited above), p. 280. 

8 [1967] K.L.T. J, 41,at p. 45, 
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medy that is afforded. We all realize that, as pointed out by the learned 
author, and as emphasised recently by the learned Chief Justice of the Madras 
High Court,’ there is danger in copying western models without exercising 
care and attention, and much more danger in applying them. 

In the context of these criticisms a case decided by a single judge (G. N. 
Prasad J.) of the Patna High Court appears to strike a different note and 
s. 23(2) of Hindu Marriage Act is the medium of this change. This is the 
ease of Chhote Lal v. Kamla Devs5 A husband who petitioned for restitution 
of conjugal rights under s. 9 of the Hindu Marriage Act prayed that the 
Court should endeavour at reconciliation between the parties in accordance 
with the provisions of s. 23(2) of the Act. 


“23.(2) Before proceeding to grant any relicf under this Act, it shall be the duty of the 

court in the first instance, in every case where it is possible so to do consistently with the nature 
and circumstances of the case, to make every endeavour to bring about.a reconciliation between 
the parties,” 
With this in view the order passed by the trial Court summoning the respon- 
dent to hear her in Court was answered by a counter-petition on behalf of the 
lady alleging that she was totally against reconciliation and that she was 
afraid of trouble from her husband and his associates if she moved out of her 
father’s house in order to come to the Court and therefore asked for escort. 
Alternatively she was prepared to be heard on commission in her father’s 
house (no doubt under his supervision!). The conclusion of the trial Judge 
under these circumstances, that attempting reconciliation was neither useful 
nor necessary, was held by the appellate court, to be wrong and not in ac- 
cordance with the ‘‘spirit of the law’’ and the case was sent back for retrial. 
In the words of the learned Judge in the High Court, ‘‘....the law enjoins 
upon the court a duty to make a sincere effort at reconciliation before pro- 
ceeding to deal with the case in the usual course. In order that the require- 
ment of making ‘every endeavour’ is fulfilled it is at least requisite that the 
courts should have a first-hand version of the point of view of the lady from 
her own mouth so that the court might be in @ position to appreciate what 
really has led to the estrangement between the husband and the wife.’ And 
again in a subsequent paragraph he says, ‘‘A perusal of sub-s. (2) of s. 23 
of the Act leaves no room for doubt that even where the estrangement be- 
tween the parties to the marriage might seen to be acute, it is the duty of 
the court to make every endeavour to bring the parties to reconciliation.”’ 

Now the English Matrimonial Provisions (see Matrimonial Causes Act, 
1965) do not have anything like s. 23(2) of the Hindu Marriage Act. The 
Legislature have been very wise in making such a provision as we have, and 
the Courts could by using this find out whether the spouses have any real 
grievances to be redressed, or whether any other extraneous influence is inter- 
fering with the marital relationship. 

While it is not denied that Courts do at times take notice of this section, 
it is pointed out that it has been subordinated to various other technicalities, 
particularly of a procedural nature, and the decision is arrived at on such a 
_ Pa other words the full scope of the section is nowhere effectively 
realized. i 

The only other case which treats of reconciliation in its proper perspective, 
so far as the writer knows, is that of Jivubai v. Ningappa.’ The operative 
portion of the judgment as given by Sri Srinivasa Rau (Offg. C. J.) is: “It 
will be noticed that the endeavour ts to be made, where it is possible to do 
so consistently with the nature and circumstances of the case. It cannot be 
said that the full nature and circumstances of the case can always be gather- 
ed exclusively from the pleadings.” The last sentence is significant. 


4 In Subbarama v. Saraswathi, [1967] 6 At p. 270 (italics mine), 
ATR Mad. 85, at p 88. 7 [1968] AIR Mys. 8. (ref. Derrett: In- 
5 [1967] ATR rat. 269. troduction to Modern Hindu Law, § 277), 
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The significance of the Patna decision lies in the fact that it seems to be a 
forward step in bringing the Court nearer the facts of the case, hence enabling 
it to give a suitable decision, and above all it is a contribution, however ap- 
parently small, to the growth of Indian jurisprudence along what are sub- 
mitted are the appropriate lines. 


POSTSCRIPT 


Postscript to Dr. Derrett’s article entitled ‘‘May a spouse who is in desertion 
obtain a divorce on the basis of his own ‘wrong’ ’’? published in Bombay Law 
Reporter Journal pp. 117-122. 


In Chaman Lal v. Mohinder Devi* the learned Judge P. C. Pandit, J., held 
that since the husband had all along resisted the wife’s attempts to effect a 
reconciliation he would be ‘‘taking advantage of his own wrong’’ within the 
meaning of s. 28(/)(a) of the Act if he were to obtain a divorce on the mere 
ground of non-compliance with the decree passed against him. On the facts 
this decision may have been sound. The dictum to the effect that whether pro- 
ceedings are defended or not the provisions of s. 23(7) (a) must be attended to 
is, with respect, obviously correct. We may hold that both the Bombay and the 
Punjab cases were correctly decided, though the Bombay case is the more en- 
lightening. 


BOOKS AND PERIODICALS. 


Supreme Court Labour Judgments (1950-1967). Vol. I. Editors: K. K. Brarra- 
OHARYA, M.A., LL.B. (Cau.), LL.M. (Lonp.), Barrister-at-Law. L. ©. JosHt. 
H. PRASAD, B.8C., LL.B. V. K. KHARBANDA, B.00M., LL.B. ALLAHABAD-3: Law 
Publishing House, 39 Sheo Charan Lal Road. Royal octavo. Pages 737. Price 
Rs. 30. Full set of five volumes Rs. 150. 


Tars is first of a projected series of five volumes which will contain all judg- 
ments of the Supreme Court with head notes, dealing with labour, industrial 
and analogous laws and arranged topic-wise in their alphabetical order. The 
topics dealt with in the present Vol. I are from ‘‘ Abolition of Contract Labour”? 
to ‘‘Bonus-Prior Charges’. A Table of Cases and a General Index are pro- 
vided to facilitate reference to the point required. When completed this com- 
pilation will be indispensable to all those who have to deal with labour laws 
and labour problems. The publishers are to be commended for the excellent 
get up of the book which is bound in half leather and printed neatly. 


A. C. Ganguly’s Civil Court Practice & Procedure, Eighth edition. By 
SHAMBHUDAS Mirra, Advocate. 1968. Cancurra-13: Eastern Law House 
Private Ltd., 54 Ganesh, Chunder Avenue. Demy octavo. Pages 1104. Price 
Rs. 25. 

Tus handy publication gives much useful information to lawyers practising 
in the civil Courts. The first part deals with the various stages in the proceed- 
ings after the filing of a suit from its inception to its end in appeal, review or 
revision. The next part gives notes on various Central Acts and reference to 
important decisions on the points involved. The succeeding two parts give 
model forms of plaints, written statements, issues, applications, petitions, affi- 
davits and model forms of deeds and notices. As a book of ready reference it 
ean be recommended to the profession. 


* [1968] A.I.R. Punj. 287. 
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Laws of Industrial Adjudications in India. By S. C. CHAKRAVARTI, M.A., LL.B. 
CaLourra-13: Eastern Law House Private Limited, 54 Ganesh Chunder Ave- 
nue. Royal octavo. Pages 317. Price Rs. 20. 


Tus is mainly a commentary on the Industrial Disputes Act, 1947. The 
texts of two Central Acts, namely, the Payment of Bonus Act, 1965 and the 
Industrial Employment (Standing Orders) Act, 1946, as well as the Central 
Rules under the latter Act and the Bengal Industrial Employment (Standing 
Orders) Rules, 1946, are also included in the book. The author who has a 
working knowledge of the operation of labour laws has briefly and with com- 
mendable clarity explained the provisions of the Act in the light of decided 
eases. This book will come in handy as a ready reference book to those interest- 
ed in the subject. 


Negligence and other Torts in Engineering. By Bmaewan Dass VIRMANI. 
Luoxnow-4: Engineering Law Publications of India, 308 Rajendra Nagar. 
Demi octavo. Pages 148, Price Rs. 18. 


Tue author who in his previous publications has dealt with the legal aspects 
of the formation, management and discharge of building and engineering con- 
tracts, in the present book has attempted to show all the torts encountered in 
building and engineering works. The topics discussed range from negligence 
of engineer and architect and the liability arising therefrom, nuisances and 
hazards of construction, fraud and misrepresentation down to trespass and ease- 
ments. Some case law is referred to by way of illustration and different legal 
terms are explained. The statement of law is clear and concise. The book will 
be of practical help to all those who are concerned with building contracts. 


A Study of Industrial Law. By Ganparuan M. Korsari. Bompay 2: C. Jamna- 
das & Co., 146-C Princess Street. Demi octavo. Pages 705. Price Rs. 20. 


Tee author who has specialised on the subject of labour laws in India has in 
this book, mainly prepared for students, provided a comprehensive survey of 
the various statutes dealing with the subject. After briefly tracing the deve- 
lopment of industrial law in India, the author has lucidly explained the impor- 
tant provisions of the different labour Acts. The book will be useful as an 
introductory study to a rather fast growing and complicated branch of law, 
but one is inclined to demur when the publisher’s blurb asserts that whatever 
the author “presents becomes authoritative.” 

\ 


Law Relating to Notices. By Asm B. Masumpgr. Canourra: Eastern Law 
House Private Ltd., 54 Ganesh Chunder Avenue. Royal octavo. Pages 260. 
Price Rs. 14. 


THis pioneering work on a minor but important branch of law deals with the 
requirements of law on notices. After considering in general the validity, suffi- 
ciency and service of notice, the author has in détail examined the requirements 
of a valid notice under the different Central Statutes. Case law dealing with 
the subject is adequately referred to and the exposition is clear and concise. 
To add to the utility of the book model forms of notices are given at its end. 
The publishers were well justified in ‘‘risking publication of the book’’ which 
now enters into its second edition within a short period of six months since its 
first appearance. j 


The Constitution of India. By C. C. ANAJWALA, B.A. (HONS.), LL.B. BOMBAY 2: 
C. Jamnadas & Co., 146-C, Princess Street. Royal octavo. Pages 367. 
Price Rs. 10. 


THs book is prepared for students of law with somewhat exiguous notes 
under each article based on some important decisions of the Supreme Court. 
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Perhaps this treatment may have the salutory effect of encouraging students to 
a closer examination of the text of the Constitution. 


The Law Review. Vol. XIX. No. 11. October 1967. Edited by Dr. Paras DIWAN, 
B.A., LL.M., PH.D. CHANDIGARH-14: ‘‘The Law Review” office, Department of 
Laws, Punjab University, Sector 14. Royal octavo. Pages 234. Price one rupee. 
Tuts interesting biannual keeps up the high standard of scholarship of its 

contributors. One is hard put to it to select any one article for special men- 

tion but as some of our local jurists are concerned about Pre-trial procedure 
in Courts, it may not be invidious to refer to an article by Philip K. Yonge, 

Professor of Law, Brooklyn, Law School, New York and Visiting Professor of 

Law at the University of Rajasthan. The article which is entitled ‘‘Indian 

Pre-trial Civil Procedure: An American Evaluation’’ undertakes an analysis 

and evaluation of Indian pre-trial civil procedure law and sets out by way of 

comparative study American pre-trial procedures. The writer has made sug- 
gestions for improvement of pre-trial procedure. ` 


Government Law College Magazine. Vol. XXXVI, No. 2. Published by Prof. 

S. D. Bausara, Government Law College, Bombay-1. 

NEARLY half of this Journal is taken up by the College Principal’s contri- 
butions including an appreciation by him of the present Chief Justice of India. 
The rest of the Journal is made up of texts of lectures delivered at the College 
by some distinguished visitors except for an article by Prof. Mrs. Mecklai which 
traces the history of the College from the year 1945 to 1968. 





GLEANING. 


Loss or EXPEOTATION oF Lire: DAMAGES 

Tur old rule of the common law that a cause of action in tort for personal 
injuries died with the person injured led to the question: why should it be 
cheaper to kill than to maim? In 1934 the legislature stepped in to rectify 
the position, which it did by enacting that the cause of action was to survive 
for the benefit of the deceased’s estate. This itself was equally open to the 
opposite objection—-why should successors of a person injured, who have not 
themselves been injured, profit from his injury? The legislature had refrain- 
ed, however, from giving guidance on how much the successors should have by 
way of damages for the injury to the deceased. They left that question to 
the courts. Seven years later the House of Lords in Benham v. Gambling 
[1941] 1 All E.R. 7, by what since has been described as judicial legislation, 
ruled that, whatever the logical view might be, the amount awarded should 
be moderate—and the sum of £200, awarded in that case, became the conven- 
tional figure. For nearly 25 years after Benham v. Gambling the conven- 
tional figure remained, though it rose gradually as the value of money fell, but 
very recently there has been a sharp rise, increasing the amount to £1,000. 
This increase has received its measure of forceful judicial support. On the 
other side there has also been judicial support for the view that the best 
course would be to abolish damages for loss of expectation of life altogether. 
Both views were presented clearly and powerfully in the Court of Appeal in 
Naylor v. Yorkshire Electricity Board [1966] 3 All E.R. 327 by two Lords 
Justices experienced in the common law, each of whom took opposite views. 
The balance between them was held by a Lord Justice experienced in equity, 
who decided in favour of the £1,000 figure. This has prevailed for a brief 
space, until on March 15, 1967 the House of Lords on the appeal in Naylor’s 
case emphasised that the award was conventional and reduced it to £500, inti- 
mating woe that represented for this purpose the equivalent of £200 in 
1941.—N.. L.J. 


The 
‘Bombay Law Reporter. 


JOURNAL 
December, 1968. 


SIMPLIFICATION OF JUDICIAL PROCEDURES FOR AVOIDING 
DELAY: AN ASPECT OF PRE-TRIAL PROCEDURE.* 


1. This note is confined io suggestions for simplification of judicial proce- 
dures so that the delay in the cases coming up for hearing can be reduced and 
ultimately eliminated. In other words it deals with ‘‘delay before trial.’’ 

2. In our previous report! we have already explained the value of pre- 
trial procedure for reducing arrears of cases pending in Courts and thus eli- 
minating the laws delays. 

3. The basic approach to the problem is to see that after a suit is filed 
it should be ‘got ready’ for hearing in the least possible time even though in the 
present context or by reason of shortage of judges and other’ factors it may 
not be possible to bring up a matter for actual trial in a shorter period than 
a year or two. Indeed the Law Commission in its reports on ‘‘Reform of 
Judicial Administration’’ (14th Report) has taken into consideration the time 
necessarily spent on preliminary steps and come to the conclusion that ‘‘the 
standard time for disposal of a suit in a Munsif’s Court should be one year 
and in e subordinate judge’s court eighteen months.” (at page 255). 

4. Today there are heavy arrears in almost every Civil Court and on the 
Original Side of High Courts. And the arrears are the result not so much of 
the number of suits being filed but of inadequate procedures and of lack of 
judges to deal with the cases. 

5. The arrears in the City Civil Court, Bombay, are however primarily the 
result of nearly 8000 suits being filed every year. Today, there is a backlog 
of about 20,000 cases to which are added six hundred to seven hundred cases 
being filed every month. To dispose of these suits about eight judges are avail- 
able, two of whom are engaged in disposing of Chamber applications and 
motions. 

6. It may be noted that a good number of Chamber applications and mo- 
tions are being filed not because they are really necessary but for the collateral 
purpose of bringing up the suit to some sort of hearing before the Judge. It 
is hoped that the adoption of the pre-trial procedures as suggested in the 
3rd Report of the Law Reform Group would eliminate hundreds of such appli- 
cations and free the judge taking chamber matters for more useful work. 

7. It is known that in the Bombay City Civil Court as also the High Court 
of Bombay suits do not come up for hearing till five to six years have elapsed. 
But significantly when they do come up for hearing very few of them go to 
judgment and a substantial number are settled either at the beginning of the 
trial or at, some stage thereafter. 

8. One cannot help feeling that the reason why these suits are settled is 
because some sort of an ad-hoc pre-trial procedure in effect takes place at the 
first hearing of the suit. 

9. One important aspect which could go a long way to avoid delay. and 

* The Law Report Group, Bombay is a repared by P. M. Mukhi and S. K. Desai and 
branch of the Indian Commission of Jurists ised after discussion by the Group. 


-and is concerned with the maintenance of 1 Pre-trial Procedure (1967) 69 Bom. 
the rule of law. This Report No. 4 was L.R.J. 161. 
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remove arrears may be mentioned. What is suggested here may also contribute 
to the success of the pre-trial procedure. 

(a) A system of allotment of suits to a particular Judge is a pre-requisite 
for the successful introduction and operation of the pre-trial procedure, This 
method of allotment is to be commended even otherwise. Even if it is decided 
to postpone introduction of the pre-trial system because of administrative or 
other difficulties, the system of allotment could and should be immediately in- 
troduced. Ex parte ad-interim orders may be made by the Judges as hitherto 
but the system of allotment would come into force immediately after the plaint 
has been numbered. It is the common experience that a good amount of time 
is wasted when a suit comes up for interlocutory orders before a new Judge 
ie. a Judge other than the one who has heard it earlier. Some introductory 
remarks have to be made by counsel and the nature of the suit explained; quite 
often contradictory directions are given and often much time and expense 
wasted. (b) It is submitted that by a suitable system of allotment cases would 
be assigned to a Judge and these would be heard by him from start to finish 
including all the interlocutory applications therein. The same Judge also would 
hold the pre-trial conference and give the directions at such conference, saving 
considerable time and effort. (c) The Judge to whom the case is allotted would 
be at all times the master of the case and control its course with a firm hand. 
We understand that a similar system exists also in England. No such system 
is in force on the Original Side of the High Court where some diffculty can 
be envisaged because of the transfer of Judges from the Original to the Appel- 
late Side. But even there the difficulties are not insurmountable. It may be 
stated with some amount of emphasis that the frequent change of Benches in 
the High Courts leads to lack of predictability. When for a period of 10 years 
Chief Justice Chagla and Mr. Justice Tendolkar formed the Bench for taking 
Income-tax cases, their decisions gave a predictability to Income-tax law which 
meant that assessees and the Department could arrange their affairs with a 
certain amount of confidence that the judicial approach to tax problems would 
remain largely similar. In the Lahore High Court a Judge used to be nomi- 
nated to hear Company matters for periods of upto 5 years which led to a 
very smooth working of Companies in the then undivided Punjab. (d) It is 
true that in the City Civil Court the Judges may be transferred from the Civil 
to the Criminal side, But allotment of civil work is much more feasible and, 
necessary to avoid the wasteful delays which cannot be allowed looking at the 
congestion of work in that Court. (e) No hard and fast rule should be made 
regarding the system of allotment but the matter should be left to the Prin- 
cipal Judge or to the Administrative Judge who should be one of the Senior 
Judges of that Court. An automatic system of allotment, for example, suits 
1 to 99 of 1968 allotted to Judge A, 100 to 199 of 1968 to Judge B and so on, 
would save effort. But this may cause some complications and may allow 
manoeuvring by the parties. The Judge who is in charge of allotment—and 
he must be either the Principal Judge or the senior-most Judge next to the 
Principal Judge—must take into account, before the allotment is made, the 
nature of the suit and the parties to the suit. Some of the Judges are familiar 
with certain types of litigation, and suits of a particular nature can be allotted 
to them. In support of this system it can also be said that under the system 
as presently followed a Judge sometimes says that he will not take up a par- 
ticular case because of certain reasons. These difficulties can be avoided by 
the system of allotment. If a Judge is allotted a particular case, then after 
the order of allotment is made he can immediately go through the plaint and 
intimate to the Principal Judge that for some reason he cannot take it up in 
which case it can be re-allotted to another Judge. This will avoid diffienlties 
at subsequent hearings. (f) This system of allotment will go a long way to 
relieve the congestion which is at present to be found in the City Civil Court. 
Tt will also make the pre-trial conference effective and short since the Judge 
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will know much about the case by the time the suit is ready for the pre-trial 


10. Ifa system of pre-trial procedure is adopted as suggested in the 3rd 
Report, it will be unnecessary to provide for the present distinction between 
short causes and long causes. It has been observed that a short cause is rarely 
heard as a short cause and the only result of the difference is that a good work- 
ing day is wasted in hearing counsel give a brief description of the nature of 
the suit and the Judge to order ‘‘transferred to the list of long causes’’. The 
very title of “Long Cause’’ may be redundant, if each case (except summary 
suits) should come up for a preliminary hearing at the pre-trial conference and 
then be heard according to its turn. The phrase ‘Long Cause’ or ‘old Long 
Cause’ is often enough for the counsel and judge to want to put off the case or 
feel disinclined to try it expeditiously. Again many a long cause has been 
found to be not so long after all when judicial attention has been paid to it. 

11. We, therefore, come to the practical aspect of the proposal and the 
precise method and rules by which the pre-trial procedure may be used in the 
Civil Courts and the High Courts for reducing arrears and in any event pro- 
curing an early trial of suits. ` 

12. After a suit is filed (excluding summary suits) it should be provided 
that the suit is automatically placed on board for dismissal if the Writ of 
Summons is not served within 60 days from the date of the lodging of the 
plaint. Such a provision, it is submitted, will enable prompt service of summons 
and, in the event of any genuine difficulty, the judge will be in a position when 
the suit is placed before him to assess the difficulty and give suitable directions 
as to substituted service, advertisements, or otherwise, The underlying idea is not 
that the suit should be necessarily dismissed but that it should be dismissed if 
without any sufficient reason the advocate or attorney in control of the pro- 
ceedings neglects to effect service. 

18. The rules must provide that a written statement must be filed within 
60 days of the service of summons unless sufficient cause be shown to the satis- 
faction of the Court why the written statement could not be filed. (It has 
been suggested that like a petition to set aside an award a specific period of 
limitation be provided for filing of written statements). It is significant that 
by the recent Bombay amendment of Order VIII R. 1 adjournments for filing 
written statement are to be restricted. The amended Order IX R. 5 is de- 
signed to persuade plaintiff to ensure that summons are served without delay. 

14. If the written statement is not filed within the period prescribed then 
it should be provided that the suit should be placed on board without any ap- 
plication on the part of the plaintiff for an ex-parte decree or judgment for 
want of written statement. 

15. The Rules must provide that the defendant who makes and files his 
written statement must send copies thereof to the plaintiff and to all other 
defendants in the suit and his advocate must file a precipe to the effect that 
the rule has been complied with. The present rule in the City Civil Court 
Bombay has been found from experience to be unsatisfactory. 

16. The Rules must further provide that within four weeks after the filing 
of the written statement the parties must disclose on affidavit the relevant 
documents in their possession and similar documents which were in their pos- 
session earlier on the lines of the present provision. The Rules must make it 
clear that documents held by the servants and agents of the parties and under 
the control of the parties (for instance lying with their legal advisers, income- ' 
tax experts) must be disclosed. The existing Rule as to effect of non-disclosure 
should be retained and a further rule may be added specifying that if the 
party fails to disclose a relevant document an adverse inference should normally 
be drawn by the Court against the party. The advisability of asking 
the party to disclose documents not in their possession but relied on by them 
may be considered. In such a case the party cannot give inspection but such 
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inspection may be provided by suitable orders at the pre-trial conference by 
summoning the party in whose possession these documents are. The rules must 
provide that copies of such affidavit of documents must be given by the defen- 
dant making it to the plaintiff and to all the defendants in the suit. 

17. Two weeks’ further time may be given for completing inspection of 
the documents by the respective parties after such discovery is made. 

18. Thus, in an ideal case, if the schedule is adhered to sixty days are pro- 
vided for effecting service, sixty days for filing written statement, thirty days 
for filing the affidavit of documents and fifteen days for taking and giving 
inspection. The Rules must provide that the suit should be placed on board of 
the judge to whom it is allotted for examination of parties, making an order 
for compilation, framing of issues under Orders X and XIV of the Civil 
Procedure Code. This can be 180 days after the filing of the suit. Hither 
this hearing can be combined with the pre-trial hearing or at such hearing a 
date for an elaborate pre-trial hearing may be fixed after completion of direc- 
tions as may be given by the Court. It is again at this hearing that the suit 
may be classified as ordinary, expedited or commercial. 

19. Suits on negotiable instruments should be classified with commercial causes 
since if there is any justification for expediting hearings of commercial causes 
as defined by the Rules today then there is equal justification for expediting 
hearings of suits on promissiory notes, hundis, cheques, since this latter cate- 
gory is mainly incidental to commercial and trade transactions, 

20. With regard to summary suits the provisions of para. 12 would be ap- 
plicable, which means that service must be effected on the defendant within 
sixty days of the lodging of the plaint. At present, ten days are allowed to 
file appearance of the defendant. In many cases this proves to be too short 
and an application has to be made for condonation of time in filing the written 
statement, The time for filing appearance should be extended to thirty days 
and that after the expiry of this period the plaintiff should file an affidavit of 
service seven days after which the suit may be placed for an ex-parte decree 
for want of appearance. The affidavit of service should be filed at least seven 
days before the date by which the suit is to be placed for ex-parte decree since 
the office must check whether the service has been properly effected or not. At 
present in the City Civil Court the judge hearing the matter has to check the 
affidavit of service and occasionally it is discovered that service effected is not 
proper service. 

21. If appearance is not filed within the period allowed, the defendant may 
move for eondonation of delay. But this should not be allowed as a matter of 
course but perhaps on terms as to deposit. What is to happen if the defendant 
files an appearance? It is submitted that the present procedure for taking out 
a summons for judgment based on the Original Side Rules is unnecessarily 
complicated and adds to the paper work of the advocates and the office. Nor- 
mally the affidavit in support of the summons for judgment reiterates the 
paragraph of the plaint and the affidavit in reply is a reply both to the plaint 
and to the affidavit in support simultaneously. 

22. Rules may be framed specifying that summary suits should automa- 
tically come up for directions thirty days after the filing of the appearance 
by the defendant and they may further provide that within two weeks of filing 
of the appearance the defendant must file an affidavit replying to the aver- 
ments in the plaint and indicating his defence to the statement. Within one 
week thereafter the plaintiff may put in a rejoinder to this reply. 

23. Summary suit would come up for directions after a week from that 
date when directions would be given whether the defendant is to be given un- 
conditional or conditional leave to defend. Of course, the Court may refuse 
leave to defend in which case a decree may be passed in favour of the plaintiff. 
If conditional leave to defend is given, a time to deposit the amount will be 
given and the provisions as to filing of written statement, discovery and in- 
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spection referred to in the paragraphs hereinabove would become applicable | 
to summary suits after such a deposit is made. 

24. At the hearing of the suit for pre-trial examination of parties, framing 
of issues, etc. referred to above, a date may be fixed for holding a pre-trial 
conference which, it is submitted, should be held within 180 days of the filing 
of the written statement by the defendant. The Rule to provide for holding 
of a pre-trial conference may be on lines of Rule 16 of the Rules of Civil Pro- 
cedure for U.S.A. District Courts referred to in the 8rd Report. There may 
be an intervening step before the actual pre-trial conference when the Judge 
(or the Registrar, if possible) finds out whether all preliminary steps directed 
to be taken by the parties have been taken go that the pre-trial conference may 
proceed smoothly. 

25. Once a suit has become ripe for hearing and the stage set for the hold- 
ing of a pre-trial conference, half the battle against delay will have been won. 
And if the pre-trial procedure is energetically followed the days when suits 
used to take 6 to 7 years to reach even the first hearing will be matters of an 
ugly past. 

26. These suggestions are of general application to all civil courts. A peculiar 
feature of civil litigation in India is that whereas the trial of suits is delayed 
for years most suits get settled once there is judicial scrutiny at the trial stage. 
The formulation of rules by which parties would be compelled.to be ready for 
a trial within a reasonable but short period would be a disincentive to the pre- 
sent practices which encourage delay and defer the hearing of suits 


JURISDICTIONAL CONFLICT.* 


In 8. Bhattacharjee v. Gosavi? a Division Bench of the Bombay High Court 
consisting of Patel and Nain JJ. held, inter alia, that ‘‘a dispute between a 
landlord and tenant as to recovery of rent or possession is within, the scope 
of-s. 91(7) of the Maharashtra Co-operative Societies Act, 1960’’ (hereafter 
referred to as ‘the Co-operative Act’), and can be referred to arbitration not- 
withstanding s. 28 of the Bombay Rents, Hotel and Lodging House Rates 
(Control) Act, 1947 (hereafter referred to as ‘the Bombay Rent Act’). 

During the course of the arguments on behalf of the petitioner, it was sub- 
mitted that even if the petitioner was successful in proving the existence of 
landlord-tenant relationship, he may be denied the protection of the Bombay 
Rent Act on the ground that the arbitrator may have no jurisdiction to apply 
the provisions of the Bombay Rent Act to the petitioner’s case. Treating the 
special rights created by the Bombay Rent Act as substantive rights and that 
the jurisdictional conflict did not affect the substantive rights of the parties, 
the Court said that such a fear on the part of the petitioner was groundless 
and that the petitioner could invoke the provisions of the Bombay Rent Act 
for his’ protection. In other words, the Court in effect indicated that the 
Registrar or his Nominee under the Co-operative Act would have jurisdiction 
to apply the provisions of the Bombay Rent Act as and when an occasion 
arose and was in fact bound to apply them as any other substantive law of 
the land. 

In Rambhau v. President, Vinkar Co-op. Society? the Full Bench of the 
Bombay High Court has drawn the line circumscribing the limits of jurisdic- 
tion under s. 91 of the Co-operative Act by in effect restating the earlier 
settled law which was laid down in relation to the scope of s. 54 of the Bom- 
bay Co-operative Societies Act, 1925 in Manohar v. Konkan Co-op. 
Housing Socy42 The line drawn by the Full Bench is that the 
“dispute? contemplated -under s. 91 of the Co-operative Act is the 
one which would be triable by ordinary Civil Courts applying the ordinary 
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civil law of the land; and that the section does not postulate a dispute which 
arises by virtue of the special rights and obligations created by special sta- 
tutes and providing special remedies and having a self-contained Code for 
their enforcement. 

The Division Bench in Bhattacharjee’s case has relied upon the following 
observations of the Full Bench in Rambhaw’s case (p. 888): 


“...the non-obstante clause excludes the operation of other laws, which confer jurisdiction 
on some other Court, authority, or tribunal to try such disputes. Lf there is any other law, 
which lays down that a matter, which under s. 91 the Registrar has jurisdiction to decide, may be 
tried by some other Court, authority or tribunal, then the application of that law is excluded 
by the non-obstante clause.’’ (Italics are mine.). 

The question, therefore, is as to whether a dispute between a landlord and 
a tenant for the recovery of possession or rent is one of ‘‘such disputes’’ 
or is ‘‘a matter which under section 91 the Registrar has jurisdiction to 
decide’, The answer to that question is not to be found anywhere in 
the express language of s. 91. The Full Bench in Rambhauw’s case has limited 
the ambit of ‘‘such disputes’’ by pointing out that the non-obstante clause 
“does not alter or modify the substantive rights of the parties, nor does it 
confer any additional powers on the Registrar’, and that “the matter re- 
ferred to the Registrar must.... be necessarily such in which a civil suit can 
lie but for the special provisions of section 91. It is... clear that the dis- 
pute covered by section 91 must be one which is capable of being tried by a 
civil Court.” By “civil suit”? and ‘‘civil Court’’ is meant, in my humble 
opinion, the suit arising out of the ordinary law of the land and the ordinary 
civil Court which tries such suits under s. 9 of the Code of Civil Procedure. 

As a matter of fact, in Manohar v. Konkan Co-op. Housing Socy., it has 
already been held by the Full Bench of the Bombay High Court that only 
the Courts referred to in s. 28 of the Bombay Rent Act will have jurisdic- 
tion to decide a dispute between two members of the Society or between a 
member of the Society and a nominal member of the Society, if the relation- 
ship between them is that of landlord and tenant, and not by the Registrar 
under s. 54 of the Bombay Co-operative Societies Act, 1925. This judgment 
of the Full Bench is very illuminating and hard pressed for space it is not 
possible to advert here to the weighty reasoning which led the Court to its 
decision. Suffice it to say, the judgment was induced not by any express 
provisions but by the purpose and policy underlying the two Acts and it follow- 
ed the observations of the Supreme Court in Shri Ram Narain v. The Simla 
Banking and Industrial Co. Limtted,4 to that effect, where the Supreme Court 
was concerned with reconciling the non-obstante clauses in two Central enact- 
ments. The Full Bench in terms said that the rights conferred by the Bom- 
bay Rent Act on tenants can only be determined by the Courts specified in 
s. 28 of that Act and that it did not appear to be the intention of the Legis- 
lature that members or nominal members of Co-operative Societies 
who are tenants of such members should not enjoy those rights. 
The addition of the non-obstante clause in s. 91 of the Co-operative 
Act of 1960 has not the effect of enlarging the jurisdiction which existed 
under s. 54 of the Bombay Co-operative Societies Act so as to over-ride the 
special statutes creating special rights and special machinery for their enforce- 
ment. Therefore, if the two Full Bench decisions in Manoher’s and Ram- 
bhaw’s cases are read in juxtaposition, it is submitted that it was already a 
settled law that the Registrar under the Co-operative Act would have no juris- 
diction to entertain and try disputes which fall within the ambit of s. 28 of 
the Bombay Rent Act, and Bhattacharjee’s case was wrongly decided. 

In The Deccan Merchants’ Co-operative Bank Lid. v. Dalichand Jugraj 
Jain,> the Supreme Court has by necessary implication overruled Bhatta- 


4 [1956] S.C.R. 803. decided on August 29, 1968 (Supreme Court). 
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charjee’s case and upheld the view taken by the Bombay High Court in 
Manohar’s and Rambhau’s cases, although none of the aforesaid cases appears 
to have been cited before the Supreme Court. 


The Supreme Court, while considering the scope of the word ‘‘dispute’’ 
occurring in s. 91 of the Co-operative Act, imposed another limitation on the 
said word ‘‘dispute’’ to the effect that it would not cover a matter which fell 
within the purview of s. 28 of the Bombay Rent Act. This limitation came 
to be imposed while resolving the non-obstante clauses occurring in s. 91 of 
the Co-operative Act and s. 28 of the Bombay Rent Act. The Court relied 
upon its earlier observations in Shri Ram Narain v. The Simla Banking and 
Industrial Co. Limited (which were also relied upon as said above by the 
Full Bench of the Bombay High Court in Manohar’s case) to the effect that 
such conflict should be resolved on broader considerations of the purpose and 
policy underlying the two Acts. The Supreme Court said: 


“ We can hardly imagine that it was the intention of the legislature to deprive tenants in 
buildings owned by Co-operative Societies of the benefits given by the Rent Act... But under 
the Rent Act a different social objectiveis intended to be achieved and for achieving that social 
objective it is necessary that a dispute between the landlord and the tenant should be dealt 
with by the Courts set up under the Rent Act and in accordance with the special provisions of 
the Rent Act... It seems to us that the two Acts can be harmonised best by hclding that in 
mattors covered by the Rent Act, its provisions, rather than the provisions of the Act (meaning 
the Co-operative Act), should apply. In view of these considerations we are of the opinion 
that section 91 of the Act does not affect the provisions of section 28 of the Rent Act. ” 


In Bhattacharjee’s case the protection of the Bombay Rent Act was not de- 
nied to the persons falling in the categories mentioned in s. 91 of the Co- 
operative Act, but the Court held that such protection could be claimed from 
the forum set up under the Co-operative Act, which was enjoined to apply 
the provisions of the Bombay Rent Act. In the Deccan Bank’s case the 
Supreme Court has held that only the Courts set up under s. 28 of the Bom- 
bay Rent Act could apply the provisions of that Act and not the forum under 
the Co-operative Act. 

It seems, therefore, clear that if there is an admitted relationship of land- 
lord and tenant between the parties, who may fall within the categories speci- 
fied in s. 91 of the Co-operative Act, and the dispute falls within the ambit 
of s. 28 of the Bombay Rent Act, the Registrar of Co-operative Societies 
would not have even the initial jurisdiction to entertain such a dispute. But 
it is common knowledge that in the cities like Bombay, where there is acute 
shortage of accommodation, the owners of property fight shy of making straight 
contracts of tenancy and with a view to avoid the operation of the Bombay 
Rent Act several devices are adopted. One such device is the resort to the 
colourable agreement in the form of leave and licence. With such an agree- 
ment of leave and licence a party intending to recover possession and falling 
within the categories of persons specified in s. 91 of the Co-operative Act will 
no doubt initiate proceedings for statutory arbitration under the Co-operative 
Act. In most of the cases, such an action would be resisted on the ground 
that in reality a relationship of landlord and tenant exists between the parties 
and the reliefs claimed fall within the ambit of s. 28 of the Bombay Rent 
Act. This would give rise to an issue as to whether the relationship between 
the parties is that of landlord and tenant. It is submitted that in view of 
the position now settled in law by the Supreme Court in the Deccan Bank’s 
case if a finding is recorded to the effect that the relationship between the 
parties is that of landlord and tenant and if the subject-matter of the dispute 
referred to arbitration falls within the four corners of s. 28 of the Bombay 
Rent Act, the forum set up under s. 91 of the Co-operative Act will cease to 
have jurisdiction and dismiss the action. But it is also possible that in the 
arbitral proceedings under s. ‘91 of the Co-operative Act a finding may be re- 
corded that the relationship between the parties is not that of landlord and 
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tenant and in view of that finding an award, inter alia, for possession of 
property may be made. ' 

A question would then arise whether such a finding recorded by the forum 
under s. 91 of the Co-operative Act, which has the effect of ousting the juris- 
diction of the Courts set up under s. 28 of the Bombay Rent Act, is final or 
is it open to a challenge again in an ordinary Civil Court. As said above, 
the Supreme Court has now engrafted another jurisdictional limit upon the scope 
of the word ‘‘dispute’’ in s. 91 of the Co-operative Act. Therefore, the find- 
ing of fact recorded by the arbitral forum to the effect that the relationship 
between the parties is not that of landlord and tenant would be on a juris- 
dictional fact. It is settled law that no Court or Tribunal with limited juris- 
diction can finally determine the extent of its own jurisdiction and decide 
finally the jurisdictional facts in its own favour to arrogate jurisdiction to it- 
self, unless the Legislature has expressly or by necessary implication left the 
determination of such jurisdictional facts to the special Court or Tribunal of 
limited jurisdiction. The best single authority in that behalf would be the 
judgment of the Full Bench of the Calcutta High Court (consisting of five 
Judges) in Krishnamoni Dasi v. Baser Mondal, wherein as many as 125 cases 
of the Indian High Courts, Privy Council and the English and American 
Courts, apart from our Supreme Court, are cited. All the five Judges have 
delivered separate judgments and all of them have arrived at the common 
conclusion that it is for the Courts of the general civil jurisdiction to inves- 
tigate the question as to whether a special Tribunal has acted within the 
limits of its jurisdiction and that even where jurisdiction is given to the statu- 
tory Tribunal to determine certain prerequisite facts so as to give itself juris- 
diction, it will be for the Court of general jurisdiction to adjudicate as to 
whether the special Tribunal has properly decided the existence of such pre- 
requisite facts. The Full Bench has further laid down that no Tribunal of 
special jurisdiction can finally decide upon its own jurisdiction or give itself 
jurisdiction by a wrong decision on a matter collateral to the merits of the 
ease upon which the limits of its jurisdiction depend. No such Tribunal, the 
Court says, can establish its jurisdiction by proceeding on an assumed fact 
which is not a fact. 

In Kishun Sah v. Harinandan Prasad Sah,’ a Full Bench of the Patna High 
Court has re-stated the age-old settled law that unless the Legislature ex- 
pressly confers upon a Tribunal of limited jurisdiction the exclusive power 
to decide facts upon which it can assume jurisdiction to do a certain act or 
to pass a certain type of order, it has no jurisdiction to decide those prelimi- 
nary or jurisdictional facts finally. While it has necessarily to come to its 
own conclusions on those facts in order to exercise its jurisdiction relating to 
matters within its exclusive jurisdiction, its decision on those facts is liable 
to be challenged in the Civil Court. A Tribunal of limited jurisdiction can- 
not have unlimited power to determine its limits and to usurp jurisdiction on 
a wrong decision relating to jurisdictional facts. 

Bearing in mind the aforesaid principle of law, which hardly needs any 
authority being well settled, it appears to me that when a dispute is laid be- 
fore the arbitral forum under s. 91 of the Co-operative Act by alleging that 
the relationship between the parties is not that of landlord and tenant and 
seeking to recover rent or possession of the immoveable property in the areas 
where the Bombay Rent Act applies and an award in that behalf ig made on 
the finding that the relationship of landlord and tenant does not exist be- 
tween the parties, such a finding of fact would not be conclusive and would 
be at large to be determined again in a properly constituted suit between the 
same parties in the ordinary Civil Courts of the land, as it cannot be said 
that this jurisdictional fact has been left by the Legislature expressly or by 
necessary implication to be determined exclusively by the arbitral forum. In 


6 [1968] A.LR. Cal. 225, F,n. 7 [1068] A.LR. Pat. 79, F.B. 
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this regard, one-must remember that under s. 163(3).of the Co-operative Act, 
all orders, decisions or awards.made under the Co-operative Act-are liable to 
be declared void for want of jurisdiction by any ordinary Civil Court. 

In a matter where a party goes to an arbitral forum with an averment 
that the opponent is a licensee and where the opponent contends that he is a 
tenant and his contention is negatived, the award made in such circumstances 
would be again open to challenge before a Civil Court on the ground that the 
jurisdictional fact as to the relationship between the parties has been wrong- 
ly decided by the arbitral forum. Therefore, it would be desirable that to 
avoid protracted litigation and multiplicity of proceedings recourse should be 
had to the provisions of s. 93(3) of the Co-operative Act which gives powers 
to the Registrar to suspend proceedings in regard to any dispute raising an 
issue involving complicated questions of law and fact until such question has 
been tried by a regular suit instituted by one of the parties or by the 
Society. It is submitted that the jurisdictional fact relating to the true rela- 
tionship between the parties which is capable of being re-opened and reagita- 
ted again in a Civil Court should be considered as a complicated question of 
Jaw and fact and in the very first instance one of the parties should be direc- 
ted to have resort to a Civil Court to have that question decided. 


SEPARATION AGREEMENTS BETWEEN SPOUSES.* 
In Thirwmal Naidu v. Rajammal,! the Madras High Court had to deal with 


the issue “whether an agreement between a husband and wife to live separately, 


can be urged in answer to a petition for restitution. of conjugal rights by 
one of the parties.’ The Court, after considering various authorities and 
opinions, held that under Hindu law separation agreements between: spouses 
are void and answered the issue in the negative. Prof. Derrett has criti- 
cised the judgment in many respects and has argued. that separation agree- 
ments between Hindu spouses too are valid and a bar to a petition for resti- 
tution of conjugal rights. He rightly points out that ‘‘it did not occur to 
the learned judge in Madras that agreements for the wife’s separate main- 
tenance were separation agreements.’’? But he has failed to appreciate the 
fundamental distinction between the issue of the maintainability of a wife’s 
claim for maintenance under a separation agreement and the issue whether 
such an agreement can be a valid defence to a petition for restitution of con- 
jugal rights. In the view of this writer, there is no contradiction whatever 
in the position that although a wife may bring a claim for separate mainten- 
ance under a separation agreement, such an agreement cannot be pleaded in 
answer to a petition for restitution of conjugal rights. The distinction is be- 
tween the issue of the validity of a separation agreement and the issue of its 
duration. 

It is submitted that a separation agreement is terminable at the will of 
either spouse desiring resumption of conjugal relations. But it would not be 
so terminable merely for the purpose of altering the amount of maintenance 
agreed upon. For this purpose the interested party. will have to approach the 
Court under s. 25 of the Hindu Adoption and Maintenance Act, 1956, on the 
ground of ‘‘a material change in the circumstances justifying such alteration.” 

The temporary nature of separation agreements is stressed in the following 
observations of Mr., Justice Ghose which are relied upon by Prof. Derrett as 
well as by the Madras High Court in support of their respective views: 


“There is a fundamental difference between a case where an agreement for separate living 
for a time is entered into during the continuance of marriage and an agreement before or at the 
time of marriage controlling the rights of the parties which the law confers upon them after the 
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marriage and which, if enforced, might make the marriage itself nugatory or infructuous. Such 
an agreement would seem to be opposed to public policy.” t 

It would follow from the above passage that an antenuptical separation 
agreement is void as being opposed to public policy; and that a post-nuptial 
separation agreement is valid only if it is for a time. It appears that the 
time factor has escaped the attention of Prof. Derrett. To enforce an agree- 
ment for permanent separation between spouses would be opposed to public 
policy. Any such agreement would have the pernicious effect of preventing 
the parties from obtaining a divorce and marrying again. It is not neces- 
sary to restate the reasons why modern matrimonial law prefers divorce to 
permanent judicial separation. The developments in the English law of sepa- 
ration by agreement certainly appear to have put the clock back to some ex- 
tent. There is no reason why we in India should follow suit. A separation 
agreement is regarded as valid by Hindu law only for the purpose of enforcing 
the husband’s promise to pay maintenance to the wife in cases where such 
promise is supported by valid consideration. Hindu law does not recognise a 
separation agreement as a valid defence to a petition for restitution of con- 
jugal rights. 

The present Hindu law of restitution of conjugal rights is to be found in 
s. 9 of the Hindu Marriage Act, 1955, which provides: 

“(1) When either the husband or the wife has, without reasonable excuse, withdrawn 
from the soelety of the other, the aggrieved party may apply, by petition to the District Court, 
for restitution of conjugal rights and the Court, on being satisfied of the truth of the statements 
made in such petition and that there is no legal ground why the application should not be 
granted, may decree restitution of conjugal rights accordingly. 

(2) Nothing shall be pleaded in answer to a petition for restitution of conjugal rights which 
shall not be a ground for judicial separation or for nullity of marriage or for divorce.” 

Prof. Derrett argues to the effect that where there is a separation agree- 
ment neither spouse can be said to have “‘withdrawn from the society of the 
other without reasonable excuse’’ within the meaning of s. 9 of the Hindu 
Marriage Act, 1955.6 It is respectfully submitted that this argument begs the 
question. Whether a separation agreement can be regarded as a ‘‘reason- 
able’’ excuse for the spouses to withdraw from the society of each other would 
itself depend upon the question whether such agreements are valid. More- 
over, the expression ‘reasonable excuse’ in sub-s. (7) must be read with sub- 
s. (2) which provides that nothing can be a defence to a petition for restitu- 
tion of conjugal rights which is not a ground for judicial separation, divorce 
or nullity of marriage. In any case, the argument based on the expression 
‘reasonable excuse’ loses all importance, once it is realised that a separation 
agreement is terminable at the will of either party desiring resumption of 
conjugal relations. A petition for restitution of conjugal rights could always 
be regarded as a termination of the separation agreement. 


The other argument of Prof. Derrett is that ‘‘the Hindu norm was that the 
wife should never leave the husband; but practice has enabled the wife to 
live apart with her husband’s consent’’. He refers to the meaning of deser- 
tion given in the explanation to s. 10(7) of the Hindu Marriage Act, 1955, 
to show that separate living can take place ‘‘in the eye of the law.” The 
said explanation reads as follows: “In this section, the expression ‘deser- 
tion’ with its grammatical variations and cognate expressions. means the deser- 
tion of the petitioner by the other party to the marriage without reasonable 
cause and without the consent or against the wish of such party....’’. . (The 
above explanation makes no sense unless the words ‘‘the petitioner” are sub- 
stituted for the concluding words ‘‘such party’’). 


4. Tekait Mon Mohini Jemadai v. Basanta Hindu Law, 1968, pp. 201 to 205. 
Kumar Singh, (1901) I.L.R. 28 Cal. 751, 765 6 Cf. Mulla : Hindu Law, 18 Ed. p- 645; 
(emphasis added.) Rayden on Divorce, 

5 See Derrett : Introduction to Modern 
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Prof. Derrett asks: ‘‘What consent would this be if agreements to live 
apart could not be entered into?’ The above line of argument would imply, 
among other things, that a Hindu wife can buy her freedom simply by mak- 
ing a down payment to her husband under a separation agreement. It is sub- 
mitted that the explanation to s. 10(7) of the Hindu Marriage Act has no 
bearing on the question of the validity of separation agreements. In fact, 
according to the said explanation, a separation agreement would be destruc- 
tive of the plea of desertion which is a valid defence to a petition for resti- 
tution of conjugal rights—desertion being a ground for judicial separation. 

The question of validity of a separation agreement is essentially a question 
of the existence and validity of consideration. For instance, where the wife 
is guilty of some matrimonial misconduct: which would entitle the husband to 
a decree of judicial separation or divorce or to avoid a voidable marriage; 
and the husband instead of taking judicial proceedings enters into a ‘separa- 
tion agreement’ making provision for a generous maintenance allowance to the 
wife, there is no legally enforceable agreement at all. The husband being 
entitled to live apart from the guilty wife, there is no consideration moving 
from the wife to support the husband’s promise of maintenance. Again, there 
can be no valid separation agreement where the husband is guilty of some 
matrimonial misconduct and desires to live apart from the wife by agreeing 
to provide for her maintenance. A valid separation agreement can only arise 
where the wife forbears to take judicial proceedings against the guilty hus- 
band who agrees to provide for her separate maintenance in consideration of 
such forbearance. If in such a case, the wife terminates the separation agree- 
ment and applies for restitution of conjugal rights, the husband will have no 
defence, On the other hand, if the husband seeks restitution of conjugal 
rights, his matrimonial misconduct can be pleaded’? by the wife in defence 
under s. 9(2) of the Hindu Marriage Act. But the separation agreement by 
itself, though valid, would be no defence to the petition. 

Prof. Derrett, however, tells us that ‘‘the husband’s covenant to pay alimony 
is usually supported by the wife’s covenant to indemnify the husband against 
her debts.’’® One cannot be too sure whether such is the usual form of sepa- 
ration agreements in India. But apart from that, such an arrangement does 
appear to have all the trappings of a valid contract, because even in India 
the wife has the right to pledge the credit of her husband. However, though 
such an agreement appears to be a valid agreement, it appears much more to 
be a sham agreement or a garb to camouflage the real intentions of the parties. 
Spouses do not separate for monetary reasons alone, even where the marriage 
might have resulted from monetary considerations. It is, of course, possible 
that an unfortunate husband would want to get rid of his wife solely by 
reason of her extravagance. But would he attach any value to her covenant 
to indemnify him against her debts or to her covenant not to pledge his credit? 
There would be too many vendors in good faith without notice of her covenant! 

The mutual ‘non-molestation’ covenant, popular in England, is another ex- 
ample. of a sham or an empty agreement. It is merely a different way of 
saying that the husband agrees to live apart from the wife in consideration 
of the wife’s agreement to live apart from the husband. 

In conclusion, a separation agreement entered into before or at the time of 
marriage and providing for future separate living would be void as being op- 
posed to publie policy. A separation agreement between spouses entered into 
during the continuance of the marriage would be valid only if the separation 
is for a time. The husband’s promise to pay separate maintenance to the 
wife will be enforced in cases where such promise is supported by valid con- 
sideration. But in view of the clear provisions of s. 9(2) of the Hindu 

7 There can be no question of condonation mis-conduct. 


by the wife as the separate living is the direct 8 Derrett : eee to Modern Hindu 
consequence of the husband’s matrimonial Law, 1963. p. 20: 
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Marriage Act, a separation agreement cannot be pleaded in defence to a peti- 
tion for restitution of conjugal rights. ` A separation agreement is terminable 
at the will of either spouse. Any clause providing for separation. for a de- 
finite duration would be void as tending to defeat the provisions of s. 9 of 
the Hindu Marriage Act. Of course, if neither of the spouses desires resump- 
tion of conjugal relations they.are not bound to terminate the separation 
agreement and they might ever happily live separate. But the Courts can- 
not enforce an agreement between spouses for permanent separation. 


i GLEANING. 


DAME FUSTIOE. 


ONCE, says an author—where I need not say— 
Two travellers found an oyster in their way; l 
Both fierce, both hungry, the dispute grew strong, 
While, scale in hand, Dame Justice pass’d along. 
Before her each with clamour pleads the laws, 
Explain’d the matter, and would win the cause., 


Dame Justice, weighing long the doubtful right, 
Takes, opens, swallows it, before their sight. 
The cause of strife removed so rarely well, 
‘There, —take’’, says Justice, ‘‘take ye each a shell; 
We thrive at Westminster on fools like you: 
‘Twas a fat oyster—live in peace—Adieu’’. 
“gi apa oM —Alexander Pope. 
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SUPREME COURT. 


Present: The Hon’ble Mr. K. Subba Rao, Chief Justice, Mr. Justice M. Hidayatullah, 


Mr. 


Justice R. S. Bachawat, Mr. Justice J. M. Shelat and Mr. Justice C. A. Vaidialingam. 
SATWANT SINGH SAWHNEY v. D. RAMARATHNAM.* 


Constitution of India, Arts. 21, 19, 14—Indian Passport Act, 1920 (XXXIV of 1920), 


Secs, 3, 4, 5—Indian Passport Rules, 1950. Rules 3, 6—“Personal liberty”, in art. 21, 
meaning of—Right to travel abroad—Issue of passport in the mere discretion of 
executive authorities, whether violative of art. 14. 


The expression ‘personal liberty’ in art. 21 of the Constitution of India takes in 
the right of locomotion and to travel abroad. It follows, therefore, that under art. 21 
of the Constitution of India no person can be deprived of his right to travel abroad 
except according to procedure established by law. 

The right to move throughout the territories of India is not covered by art. 21 
inasmuch as it is provided for in art. 19. 

Francis Manjooram v. Government of India; Choithram v. A. G. Kazi} A. G. Kazi 
v. C. V. Jethwani? and Dr. S. S. Sadashiva Rao v. Union of India,‘ approved. 

Rabindranath Malik v. Regional Passport Officer, New Delhi," overruled. 

Williams v. Fears, Leonard B. Boudin v. John Foster Dulles,” Kent v. Dulles, 
Aptheker v. Secretary of State,” A. K. Gopalan v. The State® Kharak Singh v. 
The State of U.P.® Kavalappara Kottarathil Kochuni v. State of Madras and 
V. G. Row v. State of Madras ™ referred to. 

The combined effect of provisions of the Indian Passport Act, 1920, and the Rules 
made thereunder is that the executive instructions given by the Central Govern- 
ment to shipping and airlines companies and the insistence of foreign countries on 
the possession of a passport before an Indian is permitted to enter those countries, 
make it abundantly clear that possession of a passport, whatever may be its mean- 
ing or legal effect, is a necessary requisite for leaving India for travelling abroad. 
If a person living in'India, has a right to travel abroad, the Government by with- 
holding the passport deprives him of that right. 

An arbitrary prevention of a person from travelling abroad certainly affects him 
prejudicially. A person may like to go abroad for many reasons: he may like to 
see the world, to study abroad, to undergo medical treatment that is not available 
in India, to collaborate in scientific research, to develop his mental horizon in 
different fields and such others, An executive arbitrariness can prevent one from 
doing so and permit another to travel merely for pleasure. While in the case of 
enacted law one knows where he stands, in the case of unchannelled arbitrary dis- 
cretion, discrimination is writ large on the face of it. Such a discretion patently 
violates the doctrine of equality, for the difference in treatment of persons rests 


- *Deoided, April 10/24, 1967. Writ Petition 6 (1900) 178 U.S. 270, 45 L. ed. 186. 


No. 230 of 1966 (with Writ Petition No, 30 of 7 136 Federal Supplement 218, 

1967). 8 (1958) 2L. ed, 2nd 1204, 357 U.S. 116. 
1 (1965) 2 Ker, 663. 9 (1964) 12L. ed 2nd 992, 378 U.S. 500. 
2 (1968) 67 Bom, L.R. 544, 10 [1950] 8.0.R, 88, 
3 (1966) 68 Bom. L.R. 529, 11 [1964] 1 S.C.R. 332. 
4 (1905) 2 iiye. L.J. 605. 12 [1980] 3 S.C.R. 887, 
5 (1966) Civil Writ No. 857 of 1966, 13 [1951] A.I.R. Mad. 147, ¥.B. 


decided on December 23, 1986 (Unrep : Delhi). 
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solely on the arbitrary selection of the executive and is hit by art. 14 of the Con- 
stitution. The argument that the said discretionery power of the state is a political 
or a diplomatic one does not make it anytheless an executive power. 

Per Hidayatullah J. [Bachawat J., concurring.) “In our country a person is 
ordinarily entitled to a passport unless, for reasons which can be established to the 
satisfaction of the Court, the passport can be validly refused to him. Since an, 
aggrieved party can always ask for a mandamus if he is treated unfairly, it is not 
open, by straining the Constitution to create an absolute and fundamental right 
to a passport where none exists in the Constitution. There is no doubt a funda- 
mental right to equality in ithe matter of grant of passports (subject to reasonable 
classification) but there is no fundamental right to travel abroad or to the grant 
of a passport,” 


Tus facts appear in the judgment. 


S. J. Sorabjee, A. J. Rana, J. R. Gagrat and B. R. Agarwala, for the 
petitioner, in writ petition No. 230 of 1966. 

A. K. Sen, with J. C. Talwar and R. L. Kohli, in writ petition No. 30 of 1967, 
for the petitioner. 

Niren De, Addl. Solicitor General of India, N. S. Bindra and R. N. Sachthey, 
for the respondents. 


Sussa Rao C. J. [Shelat and Vaidialingam JJ., concurring; Hidayatullah and 
Bachawat JJ. dissenting.] Satwant Singh Sawhney, the petitioner, is a citizen 
of India. He carries on the business of Importer, Exporter and Manufacturer 
of automobile parts and engineering goods in the name and style of Indi- 
European Trading Corporation. He also carries on another business in engi- 
neering goods in the name of ‘‘Sawhney Industries’’. For the purpose of his 
business it is necessary for the petitioner to travel abroad. From the year 
1958 he was taking passports for visiting foreign countries in connection with 
his business. On December 8, 1966, he obtained a regular passport from the 
Government of India which is valid upto March 22, 1969. So too, on October 
27, 1965, he obtained another passport which was valid upto March 22, 1967. 
On August 31, 1966, the Assistant Passport Officer, Government of India, 
Ministry of External Affairs, New Delhi, respondent No. 1 herein, wrote to 
the petitioner calling upon him to return the said two passports, as respon- 
dent No. 3, the Union of India, had decided to withdraw the passport facili- 
ties extended to the petitioner. So too, respondent No. 2, the Regional Pass- 
port Officer, Bombay, wrote to the petitioner a letter dated September 24, 
1966, calling upon him to surrender the said two passports immediately to the 
Government and intimating him that in default action would be taken against 
him. Though the petitioner wrote letters to the respondents requesting them 
to reconsider their decision, he did not receive any reply from them. The 
petitioner, alleging that the said action of the respondents infringed his funda- 
mental rights under arts, 21 and 14 of the Constitution, filed the writ peti- 
tion in this Court for the issuance of a writ of mandamus or other appro- 
priate writ or writs directing the respondents to withdraw and cancel the 
said decision contained in the said two letters, to forbear from taking any 
steps or proceedings in the enforcement of the said decision and to forbear 
from depriving the petitioner of the said two passports and his passport 
facilities. 

The respondents contested the petition mainly on the ground that the peti- 
tioner’s fundamental right had not been infringed, that the petitioner con- 
travened the conditions of import licence obtained by him, that investigations 
were going on against him in relation to offences under the Export and Import 
Control Act and that the passport authorities were satisfied that if the peti- 
tioner was allowed to continue to have the passports he was likely to leave 
India and not return to face a trial before a Court of law and that, there- 
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fore, his passports were impounded. Further it was alleged that the pass- 
port was a document which was issued to a person at the pleasure of the Presi- 
dent in exercise of his political function and was a political document, and 
the refusal to grant a passport could not be a subject of review in a Court of 
law. For the same reason it was alleged that the petitioner had no right to 
Have the passports issued to him, 

It would be convenient at the outset to record briefly the respective conten- 
tions advanced by learned counsel on behalf of the petitioner and the respon- 
dents, > i 

The arguments of Mr. Sorabji, learned counsel for the petitioner, may be 
summarized thus: The right to leave India and travel outside India and re- 
turn to India is part of personal liberty guaranteed under art. 21 of the Con- 
stitution. (2) Refusal to give a passport or withdrawal of one given amounts 
to deprivation of personal liberty inasmuch as, (a) it is not practically pos- 
sible tor a citizen to leave India or travel abroad or to return to India with- 
out a passport, (b) instructions are issued to shipping and air travel com- 
panies not to take passengers on board without passport, (c) under the Indian 
Passport Act re-entering India without passport is penalized. (8) The depri- 
vation of personal liberty’is not in accordance with the procedure established 
by law within the meaning of art. 21, as admittedly there is no law placing 
any restrictions on the citizens of the country to travel abroad. (4) The un- 
fettered discretion given to the respondents to issue or not to issue a passport 
to a person offends art. 14 of the Constitution inasmuch as (a) it enables the 
State to discriminate between persons similarly situated and also because it 
offends the doctrine of the rule of law, (b) the rule of law. requires that an exe- 
cutive action which prejudicially affects the rights of a citizen must be pur- 
suant to law. And (5) the said orders offend the principles of fairplay. 

The learned Additional Solicitor General presented his arguments from a 
different perspective. The gist of his arguments may be stated thus: 
(1) Passport is an official political document to be presented to the Govern- 
ments of foreign nations and intended to be used for the protection of the 
holder of the passport in foreign countries; it is only a facility provided by 
the Government and no person has a right to it. (2) The right to travel is 
not included in ‘personal liberty’ guaranteed by art. 21 of the Constitution 
for the following reasons: (a) the right to travel necessitating a passport 
cannot.be a right because a passport gives only a facility and does not confer 
aright: (b) no constitutional guarantee of the right to travel is conferred 
under our Constitution for such a guarantee would obviously be ineffective 
outside the territories of the country governed by the said Constitution: and 
(c) as the right to travel depends entirely on the municipal law of the foreign 
country governing the right of entry into that country, in the very nature of 
things no Constitution can confer such a right on the people governed by that 
country. 

Before we consider the validity of the conflicting arguments and the case 
law on the subject it will be convenient to notice the factual position in India 
vis-a-vis the importance of a passport in the matter of exit from India for 
foreign travel. oe Fi; 

As a result of international convention and usage among nations it is not 
possible for a person residing in India to visit foreign countries, with a few 
exceptions, without the possession of a passport. The Government of India 
has issued instructions to shipping and airline companies not to take on board 
passengers leaving India unless they possess valid passports. Under s, 3 of 
the Indian Passport Act, 1920, the Central Government may make rules re- 
quiring that persons entering into India shall be in possession of passports. 
In exercise of the powers conferred under s. 3 of the said Act rules were made 
by, the Central Government. Under r. 3 thereof, no person proceeding from 
any place outside India shall enter or attempt to enter India by water, land 
or air unless he is in possession of a valid passport conforming to the condi- 
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tións prescribed in r. 4 thereof. Under s. 4 of thè said Act any such person 
may be arrested by an officer of police not below the prescribed rank; and 
under r. 6 of the Rules any person who contravenes the said rules shall be 
punishable with imprisonment for a term which may extend to three months 
or with a fine or with both. Under s. 5 of the Act the Central Government 
is authorised by general or special order to direct the removal of any such 
person from India. The combined effect of the provisions of the Act and the 
rules made thereunder is that the executive instructions given by the Central 
Government to shipping and airlines companies and the insistence of foreign 
countries on the possession of a passport before an Indian is permitted to enter 
those countries make it abundantly elear that possession of passport, whatever 
may be its meanıng or legal effect, is a necessary requisite for leaving India 
for travelling abroad. The argument that the Act does not impose the taking 
of a passport as a condition of exit from India, therefore it does not interfere 
with the right of a person to leave India, if we may say so, is rather hyper- 
technical and ignores the realities of the situation. Apart from the fact that 
possession of a passport is a necessary condition of travel in the international 
community, the prohibition against entry indirectly prevents the person from 
leaving India. The State in fact tells a person living in India ‘‘you can leave 
India at your pleasure without a passport, but you would not be allowed by 
foreign countries to enter them without it and you cannot also come back to 
India without it”. No person in India can possibly travel on those condi- 
tions. Indeed it is impossible for him to do so. That apart, even that theore- 
tical possibility of exit is expressly restricted by executive instructions and 
by refusal of foreign-exchange. We have, therefore, no hesitation to hold that 
an Indian passport is factually a necessary condition for travel abroad and 
without it no person residing in India can travel outside India. 

If that be the factual position, it may not be necessary to consider the legal 
effect of the possession of a passport. But as much of the argument turned 
upat the question of its scope, it is as well that we noticed the law on the 
subject. 

At the outset we may extract some of the forms of pasport obtaining in 
different countries. The British form reads thus: 

“The Secretary of State requests and requires in the name of His Majesty all those ` 
whom it may concern to allow the bearer to pass freely without let or hindrance and 
to afford him every assistance and protection of which he may stand in need”. 

The form obtaining in the United States of America reads: 

“The Secretary of State requests all whom it may concern to permit safely and 
freely to pass and in case of need to give all lawful aid tto.......... the named person 
EEE a citizen of the United States”. 

In India the form reads thus: 

“These are to request and require in the name of the President of the Republic 

of India all those whom it may concern to allow the bearer to pass freely without let 
or hindrance, and to afford him or her every assistance and protection of which he . 
or she may stand in need”, 
There are also other forms. It will be seen from the phraseology used in 
the three forms that they are in the nature of requests from one State to an- 
other permitting the holder to pass freely through the State and to give him 
the necessary assistance. Alverstone, C. J., in R. v. Brailsford! described a 
passport thus (p. 745): 

“...It is a document issued in the name of the sovereign on the responsibility of a 
Minister of the Crown to a named individual, intended to be presented to the Govern- 
ment of Foreign nations and to be used for that individual’s protection as a British 
subject in foreign countries, and it depends for its validity upon the fact that the 
Foreign Office in an official document vouches the respectability of the person named”. 


1 [1905] 2 K.B. 730, 


. 
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The same definition is given to passport in Wharton’s Law Lexicon, 14th edn., 
p. 741. Lords in Joyce v. Director of Public Prosecutions? accepted the state- 
ment of Alverstone, ©. J. in R. v. Brailsford and held that by its terms the 
passport requested and required in the name of His Majesty all those whom it 
might concern to allow the bearer to pass freely without let or hindrance and 
to afford him every assistance and protection of which he may stand in need. 
Lord Jowitt, L. C., proceeded to state (p. 369): 

“..It is, I think, true that the possession of a passport by a British subject does 
not increase the sovereign’s duty of protection, though it will make his path easier. 
For him it serves as a voucher and means of identification. But the possession of a 
passport by one who is not a British subject gives him rights and imposes upon the 
soverelgn obligations which would otherwise not be given or imposed.” 

A summary of the present law on passports is found in Halsbury’s Laws of 
England, Vol. IV, at p. 519 and it reads thus: 

“Passports may be granted by the Crown at any ‘time to enable British subjects to 
travel with safety in foreign countries, but such passports would clearly not be availa~ 
ble so as to permit travel in any enemy’s country during war’. 

A footnote to the above says: 

“The possession of a passport is now almost always required by the authorities to 
enable a person to enter a country”. 

P. Weig in his book ‘‘Nationality and Statelessness in International Law”, 
after narrating briefly the earlier history of the passport system speaks of 
the position in the 19th century and the beginning of the 20th century thus: 

“Only since the First World War has the passport system in its modern sense been 
introduced in most countries, ie, the system whereby aliens who wish to enter a 
foreign territory are required to produce a Paeoe issued by the authorities of their 
country of nationality”. 

The learned author then described the eaea of the document thus: 
*...The modern passport is largely an identity and travel document issued to the 

ite own nationals”. 

Then the learned author stated at p. 226 thus: 

“In the normal intercourse of State, a foreign national passport is, as a rule, ac- 

cepted as prima facie evidence of the holder’s nationality”. 
He also pointed out that British and American passports contained a request 
to whom it might concern to afford protection to the holder, but passports of 
most other countries did not contain such a request. Professor Harry Street 
in his book ‘‘F'reedom, the Individual and the Law” in describing the essence 
of a passport says much to the same effect thus (p. 271): 

“In essence a passport is a document which identifies the holder and provides evid- 

ence of his nationality” 
In “The Grotius Society’’ Vol. 32.—Transactions for the year 1946 under 
the heading ‘‘Passports and Protection in International Law’’ Kenneth Dip- 
lock, after tracing the history of the passport system from the earliest times, 
observed thus: 

“Passport in the modern sense is, in essence, a document of identity with which 
a State may—but not...necessarily does—require alien travellers within its territories to 
be . furnished”, ` : 
The learned author concludes: 

“They (passports) are in the same category as any other evidence of the national 
status of an individual; and any rights to protection recognised in international law 
flow from national status, not from the evidence by which national status is prov 
It is, therefore, clear that in England a passport takes the form of a request 
to foreign countries and enables the British subjects to travel in safety in 
those countries, It is a document of identity. It also affords a prima facie 


2 [1946] A.C, 347. 
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evidence that the person holding the passport is a national of England. In 
the modern times without it, it is not possible to enter any State. 

Now let us trace its history in the American Law. In Urtetiqui v. IP Arbel® 
the scope of a passport before relevant statutes were made is described thus 
(p. 279): ; 

“It is a document which, from its nature and object. is addressed to foreign powers; 
purporting only to be a request that the bearer of it may pass safely and freely; and 
is to be considered rather in the character of a political document, by which the 
bearer is recognised in foreign countries as an American citizen; and which, by usage 
and the law of nations, is received as evidence of the fact”, 

Tn Ballentine’s Law Dictionary, 2nd edn., at p. 940, the following meaning is 
given to ‘passport’: 

“A document issued on behalf of a citizen of the United States by the Secretary 
of State, addressed ‘to foreign powers and purporting to be a request that the bearer 
of it may pass safely and freely. It is to be considered as a political document by 
which the bearer is recognised in foreign countries as an American citizen, and which 
by usage and the law of nations is received as evidence of the Fact”. 

This definition is taken from the decision in Uretiqui v. D’Arbel. So too, in 
American Jurisprudence, Vol. 40, the same description is given of a passport 
and it is added that it is a political document. 

But the Supreme Court of America for the first time had redefined the scope 
of passport in Kent v. Dulles.4 There the Secretary of State refused to issue 
passport to each of the two plaintiffs because of the refnsal to file affidavit 
concerning their membership in the Communist Party. To obtain the pass- 
port each of the plaintiffs instituted an action against the Secretary of State 
in the United States District Court for the District of Columbia. In due course 
the case went up to the Supreme Court. Mr. Justice Douglas deseribes the 
nature of the passport. thus: “A passport not only is of great value 
—indeed necessary—abroad: it is also an aid in establishing citizenship 
for purposes of re-entry into the United States”. At page 1212 he went on 
to say that the document involved more ‘‘in part, of course. the issuance of 
the passport carries some implication of intention to extend the bearer diplo- 
matie protection,” though it does no more than ‘‘request all whom it mav eon- 
cern to permit safely and freely to pass, and in case of need to give all law- 
ful aid and protection?” to this citizen of the United States. But that func- 
tion of the passport is subordinate. Its erucial function today is control over 
exit. While in the earlier judgement the emphasis was laid on the request to 
protect the citizen, this judgement says that the main function of a passnort 
is to contro] the exit. So a passport, whether in England or in the United 
States of America serves diverse purposes; it is a ‘‘reqnest for protection”; jt 
is a doctment of identitv; it is a prima facie evidence of nationalitv: in 
modern times it not only controls exit from the State to which one belongs, 
hut withont it, with a few excentions, it is not possible to enter another State. 
Tt has become a condition for free travel. 

The want of a nassnort in effect. prevents a person leaving India. Whether 
we look at it as a facility given to a person to travel abroad or as a renuest 
to a foreign conntry to give the holder diplomatie protection, it cannot be 
denied that the Indian Government. by refusine a permit to a person residing 
in Tndia, completely prevents him from travelling abroad. If a person livine 
in India. whether he is a citizen or not. has a right to travel abroad. the Gov- 
ernment by withholding the nassport can deprive him of his right. Therefore. 
the real question in these writ petitions is: Whether a person living in India 
has a fundamental right to travel abroad? 

The relevant article of the Constitution is art. 21. It reads: 

“Art. 21. No person shall be deprived of his life or personal liberty except accord- 
ing to procedure established by law”. 


8 (1885) 9 L. ed, 276, 4 (1958) 2 Law ed. 1204, 
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If the right to travel is a part of the personal liberty of a person he cannot be 
deprived of his rea except according to the procedure established by law. 
This Court in A. K. Gopalan v. The State has held that ‘law’ in that article 
means enacted law and it is conceded that the State has not made any law de- 
priving or regulating the right of a person to travel abroad. 

Before we advert to the Indian decisions on the subject it may be useful to 
consider the American Law on the subject. The 5th and 14th amendments em- 
body a constitutional guarantee that no person shall be deprived of his liberty 
without due process of law. In American Jurisprudence, 2nd edn., at page 359, 
it is stated that 


“Personal liberty largely consists of the right of locomotion—to go where and when 
one pleases only so far restrained as the rights of others may make it necessary for 
the welfare of all other citizens”. 

Chief Justice Fuller in Williams v. Fears’ says (p. 188): 


“Undoubtedly the right of locomotion, the right to remove from one place to an- 
other according to inclination, is an attribute of personal liberty, and the right, ordi- 
narily, of free transit from or through the territory of any state is a right secured by 
the 14th Amendment and by other provisions of the Constitution”. 

In Leonard B. Bourdin v. John Foster Dulles® the law is put thus: ‘‘travel 
abroad is more than a mere privilege accorded American citizens. It is a 
right, an attribute of personal liberty which may not be infringed upon or 
limited in any way unless there be full compliance with the requirements of 
due process’’ 

The Supreme Court in Kent v. Dulles (supra) re-affirmed the said doctrine 
and declared that the right to travel is a part of the liberty of which the 
citizen cannot be deprived without due process of law under the Fifth Amend- 
ment. It further emphasised that freedom to travel is an important aspect 
of the citizen’s liberty. No doubt the said statement of law was conceded by 
the Solicitor General, but that fact does not detract from the validity of the 
view, as the decision was on merits and not solely on concession. 

The Supreme Court again in Aphteker v. Secretary of State® re-affirmed the 
view expressed in Kent’s case (supra). Douglas J., in a concurring judgment 
pin-pointed the importance of that right thus (p. 1005): 

“Freedom of movement, at home and abroad, is important for job and business 
opportunities—for cultural, political, and social activities—for all the commingling which 
a gregarious man enjoys”. 

Later on the learned Judge emphasised the importance of the said freedom and 
described it graphically thus (p. 1006) : 

“America is of course sovereign; but her sovereignty is woven in an international 
web that makes her one of the family of nations. The ties with all the continents are 
close—commercially as well as culturally. Our concerns are planetary, beyond sun- 
rises and sunsets. Citizenship implicates us in those problems and perplexities, as well 
as in domestic ones. We cannot exercise and enjoy citizenship in world perspective 
without the right to travel abroad; and I see no constitutional way to curb it unless, as 
I said, there is the power to detain”, 

An interesting article in Yale Law Journal! discusses the subject. There 
the content of the word ‘liberty’ in the Fifth Amendment was described’ as 
‘‘not a statie conception” but a broad and pervasive view adaptable to the 
changing circumstances of American life and it was expressed that the right of 
locomotion, the right to move from one place to another according to inclina- 
tion is an attribute of personal liberty. ‘‘Freedom to leave one’s country tem- 
porarily for travel abroad was considered to be important to an individual. 
national and international well being’’. 

5 11960) 8.0.R. 88. 9 (1964) 12 Law Ed. 992. 


7 (1900) 45 Law ed. 186. 10 Yale Law Journal, Volume 61, p. 171 
8 186 Federal Supplement 218, 
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It is, therefore, clear that in America the right to travel is considered to be 
an integral part of personal liberty. 

In England the right to go abroad was recognised as an attribute of per- 
sonal liberty as early as in the year 1915 in art. 42 of the Magna Carta. The 
said article reads: 

“42. It shall be lawful to any person, for the future, to go out of our kingdom, 
and to return, safely and securely, by land or by water, saving his allegiance to us 
unless it be in ‘time of war, for some short space, for the common good of the kingdom; 
excepting prisoners and outlaws according to the laws of the land, and of the people 
of the nation at war against us, and Merchants who shall be treated as it is said above”. 
True that this article was omitted in the final version of the Magna Carta and 
article 39 only dealt with personal liberty. Article 39 reads: 

“No free man shall be taken or imprisoned or disregarded or outlawed, or exiled, 
or anyway destroyed; nor will we go upon him, nor will we send upon him, unless by 
the lawful judgment of his peers, or by the law of the land”, 

This article, no doubt, in terms does not guarantee a right to travel abroad. 
But it speaks in absolute terms. Blackstone, a great authority on ‘Common 
Law’, speaking of personal liberty observed: 

“Personal liberty consists in the power of locomotion, of changing direction or 
moving one’s person to whatever place one’s own inclination may desire”. 

So too, another authority on Common Law, Odgers, in his book on Common 
Law in Ch. II under the heading ‘‘Rights common to all’’ states this aspect of 
the personal liberty thus: 

“Every citizen enjoys the right to personal liberty; he is entftled to stay at home 
or walk abroad at his pleasure without interference or restraint from others”. 

In the Grotius Society, Vol. 32, under the heading ‘Passports and protec- 
tion in the International Law’ this facet of liberty was traced. In the early 
development of Common law it is said that a subject was prohibited from 
leaving the Realm without the leave of the Crown, for to do so would deprive 
the King of a subject’s military and other feudal services. But by the time 
of Blackstone the subject has acquired a general common law right to leave 
the Realm, subject to the prerogative right of the Crown to restrain him by 
the writ, exeat Vegno. This prerogative writ later lapsed through desuetude. 
The result is that in England, subject tò any special legislation, British sub- 
jects are entitled at Common Law to leave and enter the country at will. The 
right of exit is a common law right. 

In India, the Supreme Court had made some observations on the scope of 
personal liberty in art. 21 in some decisions which throw light on the content 
of personal liberty. In Gopalan’s case the petitioner, who was detained under 
the Preventive Detention Act, applied under art. 32 of the Constitution for a 
writ of habeas corpus and for his release from detention on the ground that 
the said Act contravened the provisions of arts. 18, 19, 21 and 22 of the Con- 
stitution and in consequence it was ultra vires and that his detention was, 
therefore, illegal. This Court, by majority, held that art. 19 of the Consti- 
tution has no application to a law which relates directly to the preventive de- 
tention even though as a result of an order of detention the rights referred to 
in art. 19 are restricted or abridged. This Court was not directly concerned 
with the question whether the expression ‘‘personal liberty’’ in art. 21 takes 
in the right to travel abroad. Some of the observations made in regard to the 
limits of the right to move throughout the territory of India in art. 19(1)(d) 
of the Constitution are not of much relevance as the limits of the movement are 
circumscribed by the said clause itself. But we are concerned in this case 
with the question whether the right to travel abroad falls within the scope of 
personal liberty in art. 21. Fazl Ali J., says (p. 188): 

“.,.There can therefore be no doubt that freedom of movement is in the last 
analysis the essence of personal liberty, and just as a man’s wealth is generally mea- 
sured in this country in terms of rupees, annas and pies, one’s personal liberty 
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depends upon the extent of his freedom of movement, But it is contended on behalf 
of the State that freedom of movement ito which reference has been made in article 
19(1)(d) is not the freedom of movement to which Blackstone and other authors have 
referred, but is a different species of freedom which is qualified by the words ‘through- 
out the territory of India’. How the use of the expression ‘throughout the territory of 
India’ can qualify the meaning to the rest of the words used in the article is a matter 
beyond my comprehension. In my opinion, the words ‘throughout the territory of India’ 
were used to stretch the ambit of the freedom of movement to the utmost extent to 
which it could be guaranteed by our Constitution”. 

This passage makes a distinction between freedom of movement which is a 
part of personal liberty and the limits of that liberty under art. 19(/) (d). 

Das J., also brings out this distinction when he says (p. 299): 

“.,..In my judgment, article 19 protects some of the important attributes of per- 
sonal liberty as independent rights and the expression ‘personal liberty’ has been used 
in article 21 as a compendious term including within its meaning all the varieties of 
rights which go to make up the personal liberties of men”. 

Later on he points out that art. 19(/)(d) comprehends only a specific and 
limited aspect of the freedom of movement. Again at p. 301 the learned 
Judge reverts to the same position. He observes: 

“|... Its purpose... is not to provide protection for the general right of free move- 
ment but to secure a specific and special right of the Indian citizen to move freely 
throughout the territories of India regarded as an independent additional right apart 
from ‘the general right of locomotion emanating from the freedom of the person. It is 
guarantee against unfair discrimination in the matter of free movement of the Indian 
citizen throughout the Indian Union. In short, it is a protection against provincialism. 
It has nothing to do with the freedom of the person as such. That is guaranteed to 
every person, citizen or otherwise, in the manner and to the extent formulated by 
article 21”. ' 

The observations of Mukherjee J., at p. 258, must also be restricted to the 
scope of the free movement under art. 19(J)(d). 

In Kavalappara Kottarathil Kochuni v. State of Madras!!! this Court pointed 
out that personal liberty in art. 21 is a more comprehensive concept and has 
a much wider connotation than the right conferred under art. 19(J)(d). 

In Kharak Singh v. The State of U.P.12 the question was whether the State 
by placing the petitioner under surveillance infringed his fundamental right 
under art. 21 of the Constitution. This Court, adverting to the expression 
‘personal liberty’’ accepted the meaning put upon the expression ‘liberty’ in 
the 5th and 14th Amendments to the U.S. Constitution by Field J., in Munn 
v. Illinois,’ but pointed out that the ingredients of the said expression were 
placed in two articles, viz., art. 21 and 19 of the Indian Constitution. This 
Court expressed thus (p. 845): 

“Tt is true that in Art, 21, as contrasted with tthe 4th and 14th Amendments in the 
U.S., the word ‘liberty’ is qualified by the word ‘personal’ and therefore its content is 
narrower. But the qualifying adjective has been employed in order to avoid over- 
lapping between those elements or incidents of ‘liberty’ like freedom of speech, or 
freedom of movement etc., already dealt with in Art. 19(1) and the ‘Uberty’ guaranteed 
by Art. 21....” 

The same idea is elaborated thus (p. 347): 

“...We ... consider that ‘personal liberty’ is used in the Article as a compendious 
term to include within itself all the varieties of rights which go to make up the ‘per- 
sonal liberties’ of man other than those dealt with in the several clauses of Art. 19(1). 
In other words, while Art. 19(1) deals with particular species or attributes of that 
freedom, “personal liberty” in Art, 21 takes in and comprises the residue,” 

This decision is a clear authority for the position that ‘liberty’ in our Consti- 
tution bears the same comprehensive meaning as is given to the expression 


11 [1960] 3 5.0.R. 887. 13 (1877) 94 U.S. 113. 
12 [1964] 1 8.C.R. 332. 
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‘liberty? by the 5th and 14th Amendments to the U.S. Constitution and the 
expression ‘personal liberty’ in art. 21 only excludes the ingredients of ‘liberty’ 
enshrined in art. 19 of the Constitution. In other words, the expression ‘personal 
liberty’ in art. 21 takes in the right of locomotion and to travel abroad, but the 
right to move throughout the territories of India is not covered by it inasmuch as 
it is specifically provided in art. 19. There are conflicting decisions of the High 
Courts on this question. A Division Bench of the Madras High Court, consist- 
ing of Rajamannar C.J. and Venkatarama Ayyar J. in F. G. Row v. State of 
Madras'4 considered this question in the context of the application filed for 
the issne of a writ of mandamus directing the State of Madras to endorse pass- 
nort of the petitioner as valid for travel to U.S.S.R. and other countries in 
Europe. The petitioner there complained that the refusal of an endorsement 
of the passport to any country was a violation of the fundamental right granted 
to him nnder art. 19(7) (d) of the Constitution and art. 14 thereof. The 
learned Judges considered the scope of a passport and its place in the foreign 
travel and came to the conclusion that, as the law then stood, the State could 
not prevent the petitioner from leaving for U.S.S.R. merely on the ground 
that he did not hold a passnort endorsed to that country and that there was 
no nrovision of law under which a citizen like the petitioner could be prevent- 
ed from re-entering India after travel to foreign countries except with a pass- 
port. On the basis of that finding the Court held on the assumption that art. 
19(7)(d@) would apply to foreign travel, that there was no restriction on that 
right, It may also be noticed that no argument was advanced before the Bench 
on the basis of art. 21 of the Constitution. This decision does not help the 
respondents. 

A. full Bench of the Kerala High Court in Francis Manjooran v. Government 
nf India,15 held that the exvression ‘personal liberty’ took in the right to travel. 
M. S. Menon C.J. observed (p. 664): 

“The right to travel, except to the extent provided in Article 19(1) (d), is within the ambit 
of the expression ‘personal liberty’ as used in Art. 21...” 

Raman Nayar J. held that the right of free movement whether within the 
country or across its frontiers, either in going out or in coming in, was a 
personal liberty within the meaning of art. 21. Gopalan Nambiar J. observed 
that the right to travel beyond India, or at least to cross its frontiers, was 
within the purview of art. 21 and that personal liberty in art. 21 was not 
intended to bear the narrow interpretation of freedom from physical restraint. 

Tarkunde, J., of the Bombay High Court in Choithram v. A. G. Kazite held 
that the compendious expression ‘personal liberty’ used in art. 21 included in 
its ambit the right to go abroad and a nerson could not be deprived of that 
right except according to procedure established bv law as laid down in art. 21. 
On Tietters Patent Appeal a Division Bench of the same Hieh Court in A. G. 
Kazi v. C. V. Jethwani? came to the same conclusion. Tambe C.J., after 
elaborately considering the relevant case-law on the subject. came to the con- 
clusion that the expression ‘personal libertv’ occurring in art. 21 included the 
tight to travel abroad and to return to India. 

A Division Bench of the Mysore High Court in Dr. S. S. Sadashiva Rao v. 
Union of India8 came to the same conclusion. Hegde J., as he then was, ex- 
pressed his conclusion thus (p. 612): 

“For the reasons mentioned above, we are of the opinion :—(i) the petitioners have a 
fundamental right under Art, 21 to go abroad; (ii) they also have a fundamental right to come 
back to this country;...” 

But a Full Bench of the High Court of Delhi in Rabindernath Malik v. The 
Regional Passport Officer, New Delhi'® came to a contrary conclusion. Dua., Act- 
ing C.J. speaking for the Court, was unable to agree, on a consideration of the 


14 [1951] A.I.R. Mad. 147, ¥.8B. 18 TER 2 Mys. L.J. 605, 
15 fee 2 Kerala 688, 19 (1966) Civil Writ No. 857 of 1966, 
16 (1965) 67 Bom. L.R. 544, decided on December 23, 1966( Unreported), 


17 (1966) 68 Bom. L-R. 529. 
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language of the Constitution and its scheme. He held that ‘personal liberty’ 
guaranteed by art: 21 was not intended to extend to the liberty of going out 
of India and coming back. He was mainly infiuenced by the fact that art. 21 
applied to non-citizens also and that the Constitution not having given a limit- 
ed right to move throughout the territories to non-citizens under art. 19(J) (d) 
could not have given a higher right to them under art. 21. 

For the reasons mentioned above we would accept the view of Kerala, Bombay 
and Mysore High Courts in preference to that expressed by the Delhi High 
Court. It follows that under art. 21 of the Constitution no person can be 
deprived of his right to travel except according to procedure established by 
law. It is not disputed that no law was made by the State regulating or 
depriving persons of such a right. 

The next question is whether the act of the respondents in refusing to issue 
the passport infringes the petitioner’s fundamental right under art. 14 of the 
Constitution. Article 14 says that the State shall not deny to any person 
equality before the law or the equal protection of the laws within the territory 
of India. This doctrine of equality before the law is a necessary corollary to 
the high concept of the rule of law accepted by our Constitution. One of the 
aspects of the rule of law is that every executive action, if it is to operate to the 
prejudice of any person, must be supported by some legislative authority; See 
State of Madhya Pradesh v. Thakur Bharat Singh.2° Secondly, such a 
law would be void, if it discriminates or enables an authority to discriminate 
hetween persons without just classification. What a Legislature could not do, 
the executive could not obviously do. But in the present case the executive 
claims a right to issue a passport at its discretion; that is to say, it can at its 
discretion prevent a person from leaving India on foreign travel. Whether 
the right to travel is part of personal liberty or not within the meaning of 
art. 21 of the Constitution, such an arbitrary prevention of a person from 
travelling abroad will certainly affect him prejudicially. A person may like 
to go abroad for many reasons. He may like to see the world, to study abroad, 
to undergo medical treatment that is not available in our country. to collabo- 
rate in science research, to develop his: mental horizon in different fields 
and such others. An executive arbitrariness can prevent one from doing so 
and permit another to travel merely for pleasure. While in the case of enact- 
ed law one knows where he stands, in the case of unchannelled arbitrary dis- 
cretion, discrimination is writ large on the face of it. Such a diseretion patently 
violates the doctrine of equality, for the difference in the treatment of nersons 
rests solely on the arbitrary selection of the executive. The argument that the 
said discretionary power of the State is a political or a diplomatic one does 
not make it anytheless an executive power. We. therefore, hold that the order 
refusing to issue the passport to the petitioner offends art. 14 of the Constitution. 

Tn the view we have taken, it is not necessary to express our opinion on the 
other points raised. 

In the result we issue a writ of mandamus directing the respondents to with- 
draw and cancel the decision contained in their letters dated August 31. 1966. 
and September 20, 1966, and to forbear from taking any steps or proceedings in 
the enforcement or implementation of the aforesaid decision and further to for- 
bear from withdrawing and depriving the petitioner of his two passports and of 
his passport facilities, The petitioner will have his costs. 


Hipayaruuian, J. [Bachawat J., concurring]. On April 10, 1967, the Chief 
Justice of India on behalf of himself and our brethren Shelat and Vaidialingam, 
delivered the majority judgment in these two writ petitions. For reasons, into 
which it is not necessary to go here, our judgment could not be delivered with 
the judgment of the Chief Justice. We expressed our dissent and indicated that 
our reasons would follow. We now state the grounds on which our dissent to 
the judgment of the Court is founded. 


20 (1967) Civil Appeal No. 1086 of 1965, decided on January 23, 1967 (Supreme Court). 
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Some of the facts of these cases have been set out by the learned Chief J ustice 
in his judgment and they need not be repeated. What has not been stated is that 
in the affidavit in reply on behalf of the Union of India it is clearly stated why 
the passports had been withdrawn or cancelled. As the learned Chief Justice 
has not mentioned these facts, they need to be mentioned, before our appraisal 
of the so-called fundamental right to travel can be appreciated. 

In Writ Petition No. 30 of 1967, Mr. R. D. Chakravarti, Under Secretary to 
the Government of India in the Ministry of External Affairs, states on affidavit 
that Om Prakash Kapur was a member of a gang of passport racketeers and had 
got many students stranded in foreign countries, because, as a travel agent, he 
had arranged for their travel with a company which did not exist. In another in- 
stance he countermanded the emigration laws of a foreign power. He was once 
refused a passport, but in a subsequent application he suppressed this fact 
and a passport was issued to him. The proposed journey was to visit his 
mother stated to be seriously ill in London. An attempt to impound his pass- 
port failed as he had already left India. In proof of the objectionable activi- 
ties of the petitioner, the Union of India filed a photostat copy of his letter in 
which the petitioner had written in his own handwriting how tickets were to 
be manipulated. It was on this ground that the passport was refused to him. 

In Writ Petition No. 230 of 1966, the affidavit in reply states that the peti- 
tioner Satwant Singh Sawhney obtained in 1961 an import licence under the 
Export Promotion Scheme for import of brake liners in ribbons and brass rivets 
of the face value of Rs. 3 lakhs, on condition that he would export finished 
brake liners worth Rs. 4 lakhs to non-rupee account areas. He, however, sold 
away in Indian markets 91 per cent. of the imports. He was also alleged to 
have defrauded the import control authorities by showing fraudulent exports 
with a view to obtaining import licences under the Export Promotion Scheme. 
Investigations were going on into his doings in Kuwait and the passports were 
withdrawn, because Satwant Singh Sawhney, it was apprehended, wished to leave 
India to tamper with evidence. No doubt in a rejoinder affidavit he denied 
these allegations but the matter was not gone into at the hearing before us 
because the two petitions were heard and disposed of by the Court on the high 
plane of fundamental rights and their breach, divorced from any facts what- 
ever. The facts have, therefore, to be stated because persons seeking the faci- 
lity of passports may have very different credentials. For example the case 
of an innocent traveller can never be the same as that of an anarchist who is 
suspected of gomg into another country with the object assisting at a coun or 
to commit an offence or wanting to avoid his prosecution for offences committed 
in India. 

Many questions have been raised but they resolve themselves into a single 
question in two parts which is: Is there a fundamental right to ask for a 
passport and does the Constitution guarantee such a right? It may be stated 
at once that in limiting the controversy, it is not intended to sav that arbitrary 
action in refusing a passport or evidence of discrimination will not have anv 
redress. Executive action has to comply with the eaual protection clause of 
our Constitution. and a complaint of refusal of a passport on insufficient or 
improner grounds is capable of being raised, irresvective of whether there is 
a fundamental right to travel abroad or not. Judging of these cases on the 
evidence of the affidavits it is possible to hold that the passports were properly 
refused or imnounded; but as the question has assumed a constitutional hue, 
we express our oninion on the general question. 

What is a passport is the first question. It is not necessarv to go into the 
historv of passnorts which have become very common from the davs of the 
First World War. The character of the passports, however. has not changed 
and the classic definition of Alverstone. C. J. in R. v. Brailsford! hag been 
generally auoted and applied in cases dealing with passports. It says that a 
passport (p. 745): 

1 [1905] 2 K.B. 780, 
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“is a document issued in the name of the Sovereign on the responsibility of a Minister of 

the Crown to a named individual, intended to be presented to the Governments of foreign 
nations and to be used for that individual's protection as a British subject in foreign countries 
and it depends for ite validity upon the fact that the foreign office in an official document vouches 
the respectability of the person named”. 
In essence this document serves as a means of establishing identity and nation- 
ality. See Weiss: Nationality and Statelessness in International Law, p. 226, 
Harry Street: Freedom, the Individual and the Law, p. 271. The Grotius So- 
ciety— Vol. 32 (1946) Passports and Protection in International Law by 
Kenneth Diplock. 

In India the passport reads: 

“These are to request and require in the Name of the President of the Republic of India 
all those whom it may concern to allow the bearer to pass freely without let or hindrance, and 
to afford him or her every assistance and protection of which he or she may stand in need”, 
This form of passport follows closely that of the English passport. The Ame- 
rican passport is slightly different. There the passport contains the following 
writing .— 

“The Secretary of State requests all whom it may concern to permit safely and freely to 
pass and in case of need to give all lawful aid to ........... (mame) a citizen of the United States” 
The American form not only makes a request but also states that the holder 
is a citizen of the United States. In certain other countries, such as Switzer- 
land, the passport only declares the holder’s nationality but makes no request. 

Whatever the form of the passport, it is clear that it is a political document 
and the ownership of it strictly speaking remains in the Government which 
grants it although a fee may be charged for it. In England a passport is con- 
sidered to be a document of the Crown and can be recalled. 

In India the Constitution does not make a mention of foreign travel at all. 
In the legislative lists the subject of passports is item No. 19 in the Union List. . 
The entry reads: 

19. “Admission into, and emigration and expulsion from, India; passports and visas,” 
As the executive power of the Union extends to the topics included in the 
Union List, executive action is open on the topics mentioned in the entry. 
Admission into and emigration and expulsion from India may be subject of 
legislative action and equally of executive action. Similarly, there may be 
executive action in respect of passports and visas. Of course executive action 
normally must follow legislation and not precede it, but the existence of sta- 
tutory enactment is not a condition for the exercise of executive action. 

Since it is questioned that the action to refuse a passport or to withhold one 
granted must be based on law, it is necessary to find out the true nature of a 
passport. It appears to us that passports must be treated as falling within 
the prerogative domain of foreign affairs, and the authorities which grant or 
‘withhold them must possess considerable freedom of action. In England, the 
passport is so regarded. Halsbury, summarising the law on the subject, says: 

“Passports may be granted by the Crown at any time to enable British subjects to travel 
with safety in foreign countries, but such passports would clearly not be available so as to 
permit travel in an enemy’s country during war”. 

Note: The possession of a passport is now almost always required by the authorities to 
enable a pereon to enter a country, 

(Halsbury’s Laws of England, Vol. IV, p. 619), 

The history of passports in India is a chequered one. Before the First 
World War, passports were not so common. During the First World War, 
the necessity for a passport arose because several countries began to insist on 
the possession of a passport before allowing entry. The Indian Passport Rules 
of 1917 created a double obligation. There was an obligation to obtain pass- 
ports to leave India and an obligation to obtain passports to enter India. In 
1920, the Indian Passport Act was passed. The obligation to obtain a passport 
to leave India was abandoned. This, however, made no practical difference 
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because almost all the countries of the world had begun to insist on 
the possession of a passport and no shipping company would take a pas- 
senger on board a ship bound for a foreign land unless the passenger was 
in possession of a passport endorsed for the foreign country and a visa (if 
necessary) granted by that country. The Indian Passport Act, 1920, has con- 
tinued to be the only legislation, on the subject. It is an extremely short Act, 
The long title shows its purport by stating that it is an Aet by which power 
is taken to require passports of persons entering India. After setting out the 
title and the extent of the Act and giving the necessary definitions, the Act 
proceeds to confer on the Central Government by s. 3 the power to make 
rules requiring that persons entering India shall be in possession of passports 
and for all matters ancillary and incidental to that purpose. Without pre- 
judice, however, to the generality of this power, the Act gives illustrations of 
the topics on which rules may be made, such as to prohibit the entry into India 
or any part thereof of any person who has not in his possession a passport 
issued to him; to preseribe the authorities by whom passports must have been 
issued or renewed, and the conditions with which they must comply, for the 
purposes of the Act; and to provide for the exemption either absolutely or on 
any condition, of any person or class of persons from any provision of such 
rules. The Act also gives power to make rules for punishment of the contra- 
vention of the rules or orders issued under the Act and sets the maximum limit 
of such punishments. The rules so made have to be published in the Official 
Gazette and thereupon have effect as if enacted in the Passport Act. The last 
two sections give power of arrest and removal of persons who enter India 
without a passport or against whom a reasonable suspicion exists that they 
have contravened any rule or order made under the Passport Act. The Act 
is enabling. The force resides in the rules. 

In furtherance of the power, the Indian Passport Rules, 1950, have been 
framed and promulgated. They lay down in detail the condition for the grant 
of passports and of visas. These are to be read as part of the present Act. No 
rule states specifically that a passport is needed by a person leaving India. Indeed 
there is no provision which compels a person to take a passport to leave India. 
The necessity for a passport arises from the fact that no travel agency would 
agree to take out a person who is not in possession of a valid passport, because if it 
did so, the agency would expose itself to the burden of bringing back such person 
to the place from where he started. No foreign country (except Nepal) today 
accepts an Indian citizen who is not in possession of a valid passport. The neces- 
sity for a passport also arises indirectly, because a citizen who leaves India needs 
a passport to re-enter his own country. This is true of most of the countries of 
the world. France did attempt to exempt French citizens from the requirement 
of a passport to enter their own country but it was found that such persons 
were delayed considerably because they had to establish the fact of their French 
nationality independently. This was a very arduous process. In fact for- 
eigners found it easier to enter France than a national, because every foreigner, 
who possessed a passport issued by his country with a visa for entering into 
France, could walk in, whereas every national had to establish his nationality. 

It is however not to be thought that a passport is the only means by which 
a person can be enabled to leave or to enter India. There exist two modes in 
which persons can leave and three in which they can enter, India. The first 
two modes are (a) passport and {b) identity certificate. The former are 
granted to Indian citizens and the latter to Stateless persons residing in India 
or to foreigners whose countries are not represented in India and who cannot 
obtain passports from their countries or to persons whose nationality is in some 
doubt. Exit from India whether by an Indian or a foreigner through the 
ordinary traffie lines is only on the strength of one of these two documents, Simi- 
larly, exit through customs barriers is allowed only on the production of one 
of these two documents. For entry into India, one of three documents is 
needed; a passport, issued by a foreign country and visaed by Indian Diplo- 
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matic Mission or Government, serves for foreigners; the same is the case with 
persons holding identity certificates. Then there is an emergency certificate 
which is issued for a single journey to a person not in possession of a passport. 
The emergency certificate is regarded as a passport for purposes of entry of 
an Indian into India, 

It will, therefore, be seen that there is no compulsion of law that a passport 
must be obtained before one leaves India. Compulsion arises because no travel 
line will take an Indian out of India unless he possesses a passport. If an 
Indian wishes to leave India without a passport he may do so, if he can. There 
is nothing to prevent an Indian getting into a jolly boat and attempting to 
cross the Arabian sea; but a foreign country would refuse to receive him unless 
he possesses a passport and on his return to India he would not be able to 
enter India unless he produces the passport as required by the Indian Passport 
Act. The need for passport is indirect. Passport is necessary because it re- 
quests the foreign Governments to let the holder pass and it vouches for the 
respectability and nationality of the holder. 

lt is now necessary to consider whether there is a right to demand a passport. 
Is it a right of the same nature ag the right to buy a railway ticket? The 
difference obviously is that before Government places in the hands of a person 
a document which pledges the honour of the country, Government is entitled 
to acrutinise the credentials of such person. The right therefore to obtain 
a passport is a qualified one, and not an absolute one. Since Government 
pledges its honour, it is a privilege which can be exercised with the concurrence 
of Government. Subject to this there arises a qualified right. A person re- 
fused a passport may ask that his case be considered by a Court of law. But 
what is there in the document on which one can find an absolute right? Is 
the State compelled to grant a document, pledging its honour, to all kinds 
of persons and must it vouch for the respectability of everyone going abroad ? 
The considerations which must enter in the appraisal of a person’s worth, be- 
fore his respectability can be vouched, are so numerous and varied that they 
can never be the subject of a successful enumeration and categorisation. If a 
person is wrongfully refused a passport, he can complain that he has been 
discriminated against and the Courts would right the matter unless the State 
gives a valid reason. There is thus no absolute right that the State must grant 
a passport to whomsoever applies for it and subject to a question of arbitra- 
ee or discrimination no one can really be said to possess a right enforceable 
at law. 


It is, however, contended that the right to travel abroad is a fundamental 
right because it is a part of the personal liberty of a person guaranteed by 
art, 21 of the Constitution which a person can only be deprived of according to 
procedure established by law. In support of the contention that foreign travel 
is a part of personal liberty, reliance is placed on certain observations in A. K. 
Gopalan v. The State? and Kharak Singh v. The State of U. P.3 and some cases 
of the High Courts following Gopalan’s case, and drawing support from the 
cases of the Supreme Court of the United States. Reliance was placed in 
these judgments upon the classic definition of ‘personal liberty’ by Blackstone. 
Blackstone divided ‘jus personarum’? (rights attaching to the person) into two: 
“personal security’’ and ‘‘personal liberty”. Under the former he included 
rights to life, limb, body, health and reputation and under the latter, the right 
to freedom of movement. Blackstone’s words were: 

“personal liberty consiste in the power of locomotion, of changing situation or moving 
one’s person to whatsoever place one’s own inclination may direct, without imprisonment or 
restraint unless by due process of law”. 

(W. Blackstone : Commentaries on the Laws of England, 4th Ed. Vol. 1, p. 134.) 

The expression ‘life’ and ‘personal liberty’ in art, 21 it is said, incorporated 
these two meanings respectively, 
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There is no doubt that this Court has accepted the meaning of ‘life’ as 
‘personal liberty’ according to Blackstone’s definition. In Kharak Singh’s case, 
this Court considered art. 21 in connection with the domiciliary visits and such 
other checks upon a. person under police surveillance. The word ‘life’ was 
interpreted according to the definition of Mr. Justice Field in Munn v. Ilsnots.+ 
Mr. Justice Field observed in that case (p. 90): 

‘*|..By the term ‘life’, as here used, something more is meant than mere animal existence. 
The inhibition against ite deprivation extends to all these limbs and faculties by which life is 
enjoyed, The provision equally prohibits the mutilation of the body by the amputation of an 
arm. or leg, or the putting out of an eye, or the destruction of any other organ of the body 
through which the soul communicates with the outer world.... 

By the term ‘liberty’, as used in the provision, something more is meant than mere freedom 

from physicial restraint or the bounds of a prison”, 
Mr. Justice Field was merely reaffirming Blackstone’s definition in relation 
to the word ‘life’ in the 5th and 14th amendments of the U.S. Constitution. 
It may be pointed out that the American decisions on the subject of passports 
accept also Blackstone’s definition of ‘personal liberty’ and this has led to 
the acceptance of travel abroad as more than a privilege and as a right. These 
cases are mentioned in the judgment of the learned Chief Justice. 

The question, however, is whether this Court has accepted the definition of 
Blackstone to interpret the expression “personal liberty’? in art. 21 so that 
foreign travel or the right to leave India can be said to be included in the ex- 
pression. The American cases cannot of course be used to establish a funda- 
mental right to travel or altter to a fundamental right to leave India. The 
claim of such a right must be established strictly on the terms of our own 
Fundamental Law. The difference between the American and the Indian Con- 
stitutions arises because of the existence of certain specified fundamental 
rights in art. 19 guaranteed to a citizen of which sub-cl. (d) of cl. (J) 
read with cl. (5) deals with the right of a citizen to move freely throughout 
the territory of India. There is no doubt that the right of motion and locomo- 
tion throughout the territory of India is guaranteed to the Indian citizen. 
Does the Constitution speak again of a further right of motion or locomotion 
in art, 21 for the citizen and the non-citizen? The Indian Constitution cannot, 
of course, guarantee the right of motion and locomotion in foreign land. Thus 
so far as an Indian citizen is concerned, if art. 21 adds anything to the right 
of motion and locomotion of a citizen guaranteed under art. 19, it can only 
speak of the right to leave India. The learned Chief Justice gives this mean- 
ing to art. 21. We respectfully disagree and think that it was not open to the 
learned Chief Justice to take this view of art. 21 so long as the earlier decisions 
of this Court stand. 

Now it is obvious that Blackstone, when he defined ‘personal liberty’ was 
not writing a commentary on the Indian Constitution. The generality of his 
observations cannob be woven into our Constitution without paying heed to 
the context in which the words occur. It seems strange ‘that the Chnstitution 
should have guaranteed the right of motion, in one place, limited to the terri- 
tories of India, and in another, without specifying the right of motion, given 
an added fundamental right to leave India. This, in our opinion, has been 
earlier noticed indirectly in the two cases of this Court already referred to. 

Gopalan’s case is one of them. It was concerned with preventive detention 
and was not directly concerned with the question whether art. 21 comprehends 
the right to travel abroad or to leave India as an attribute of personal liberty. 
The point now before us did not really arise. However, varied opinions were 
expressed by the Constitution Bench. Kania C.J. did not express any clear 
view. According to him there was no conflict between arts. 19 and 21. He 
thought of personal liberty in terms of right to eat or sleep when one likes, to 
work or not to work. To him personal liberty meant liberty of the physical 
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body. Fazl Ali J. accepted that freedom of movement was the essence of per- 
sonal liberty; but observed as follows (p. 189): 


“In my opinion, the words ‘throughout the territory of India’ were used to stretch the 

ambit of the freedom of movement to thé utmost eatent to which could be guaranteed by our 
Constitution”. 
Patanjali Sastri J. (later C.J.) thought that personal liberty in art. 21 was 
used in a sense which excluded freedoms dealt with in art. 19, that is to say, 
personal liberty in the context of Part III of the Constitution was something 
distinct from the freedom to move freely throughout the territory of India, 
Das J. (later C.J.) dealing with art. 19 observed (p. 301): 

“Its purpose, as I read it, is not to provide protection for the general right of free move- 

ment but to secure a specific and special right of the Indian citizen to move freely throughout 
the territories of India regarded as an independent additional right apart from the general 
right of locomotion emanating from the freedom of the person, It is a guarantee against unfair 
discrimination in the matter of free movement of the Indian citizen throughout the Indian 
Union, In short, it is a protection against provincialiam, . It has nothing to do with the 
freedom of the person as such. That is guaranteed to every person, citizen or otherwise, in the 
manner and to the extent formulated by article 21°. 
Mahajan J. (later C.J.) thought that in providing that life and liberty might 
be deprived only in accordance with procedure established by law, the intention 
‘was to give immunity against exercise of despotic power by the Executive. 
Mukherjee J. (later C.J.) thought that movement throughout the territory 
of India could be curtailed in the interest of the public but movement outside 
could only be curtailed by law. 

The learned Chief Justice has selected the views of Fazl Ali and Das JJ. and 
drawn the conclusion that personal liberty in art. 21 is a more comprehensive 
concept and has a much wider connotation than the right conferred by 
art. 19(1)(d). The learned Chief Justice refers to Kharak Singh’s case and 
observes as follows: : 

“This Court, adverting to the expression ‘personal liberty’, accepted the meaning put 
upon the expression ‘liberty’ in the 5th and 14th Amendments to the U. 8. Constitution by 
Field J. in Munn v, IRinois, but pointed out that the ingredients of the said expression were 
placed in two articles, viz., Arts, 21 and 19 of the Indian Constitution”. 

He Are extracts two passages from Kharak Singh’s case which are as follows 
(p. 845): 

“It is true that in Art, 21, as contrasted with the 4th and 14th Amendment in the U.S. 
the word ‘liberty’ is qualified by the word ‘personal’ and therefore its content is narrower, But 
the qualifying adjective hag beenemployed in order to avoid overlaping between those elements 
or incidents of ‘liberty’ like freedom of speech, or freedom of movement eto,, already dealt with 
in Art, 19(1) and the ‘liberty’ guaranteed by Art, 21...” 

“We... consider that ‘personal liberty’ is used in the article as a compendious term to 
include within itself all the varieties of rights which go to make up the ‘personal liberties’ of 
man other than those dealt with in the several clauses of Art. 19(1), In other words, while Art, 
19(1) deals with particular species or attributes of that freedom, “personal liberty” in Art, 21 
takes in and comprises the residue”. 

The learned Chief Justice then reaches the conclusion that Kharak Singh’s 
case was: 

“a clear authority for the position that ‘liberty’ in our Constitution bears the same com- 
prehensive meaning as is given to the expression ‘liberty’ by the 5th and 14th Amendments 
to the U.S. Constitution and the expression ‘personal liberty’ in art, 21 only excludes the in- 
gredienta of ‘liberty’ enshrined in art, 19 of the Constitution, In other words, the expression 
‘personal liberty’ in art, 21 takes in the right of locomotion and to travel abroad, but the right 
to move throughout the territories of India is not covered by it inasmuch as it is specially pro- 
vided in art. .19”’. 

In our judgment, these remarks, with due respects, involve a misreading of 
Kharak Singh’s case. They are rather the minority view expressed in the same 
ease by the learned Chief Justice. They are not the views of the majority. 


B.L,R.—2, 
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In Kharak Singh’s case, the concept of personal liberty was considered in 
connection with surveillance by the police under the Police Regulations. The 
expression ‘‘life’’ in art. 21 was interpreted according to Mr. Justice Field’s 
definition already quoted earlier. Domiciliary visits were considered violative 
of art. 21 in the absence of a valid law. Other modes of surveillance such as. 
secret picketing etc. were considered valid as they did not directly and tangibly 
impede either movement or personal liberty. Dealing, however, with arts, 19 
(1)(d) and 21 together, it was pointed out that the right to move about was 
excluded from art. 21. Article 21 represented other residuary personal liber- 
ties, not the subject of treatment in art. 19(/). The majority stated its 
opinion as follows: 

“Having regard to the terms of Art. 19(1) (d) we must take it that expression ‘personal 

liberty’ is used as not to include the right to move about or rather of locomotion, The right to 
move about being excluded its narrowest interpretation would be that it comprehends nothing 
more than freedom from physical restraint or freedom from confinement within the bounds of 
a prison, in other words, freedom from arrest and detention, from false imprisonment or wrong- 
ful confinement, We feel unable to hold that the term was intended to bear only this narrow 
interpretation but on the other hand consider that ‘personal liberty’ is used in the Article as a 
compendious term to include within itself all the varieties of rights which go to make up the 
‘personal liberties’ of man other than those dealt with in the several clauses of Art. 19(1). In 
other words, while Art, 19(1) deals with partioular species or attributes,of that freedom, 
‘personal liberty’ in Art, 21 takes in and comprises the residuo”. 
Referring to the observations of Mr. Justice Field, it was stated that ‘life’ 
meant not merely the right to the continuance of a person’s animal existence, 
but also a right to the possession of each of his organs—his arms and legs ete. 
An invasion of one’s house was therefore considered an invasion of personal 
liberty. The majority, however, did not attempt to add to the right of locomo- 
tion, the right to go abroad or to leave India. In fact the majority implies 
that the right of locomotion possessed by a citizen is all contained in art. 19 
(1) (d) and is guaranteed only with respect to the territories of India. 

Subba Rao, J. (as he then was) read personal liberty as the antithesis of 
physical restraint or coercion and found that arts. 19(1) and 21 over-lapped 
and art. 19(7) (d) was not carved out of the personal liberty in art. 21. Ac- 
cording to him, personal liberty could be curtailed by law, but that law must 
satisfy the test in art. 19(2) in so far as the specific rights in art. 19(/) (3) 
are concerned... In other words, the State must satisfy that both the fundamental 
rights are not infringed by showing that there is a law and that it does not 
amount to an unreasonable restriction within the meaning of art 19(2) of the 
Constitution. As in that case there was no law, fundamental rights, both 
under art. 19(7) (d) and art. 21 were held to be infringed. The learned Chief 
Justice has read into the decision of the Court a meaning which it does not 
jntend to convey. He excludes from art. 21 the right to free motion and loco- 
motion within the territories of India and puts the right to travel abroad in 
art. 21. He wants to see a law and if his earlier reasoning were to prevail, the 
law should stand the test of art. 19(2). But since cl. (2) deals with matters 
in art. 19 (1) already held excluded, it is obvious that it will not apply. The 
law which is made can only be tested on the ground of articles other than 
art. 19 such as arts. 14, 20 and 22 which alone bears upon this matter. In 
other words, the majority decision of the Court in this case has rejected Ayyangar 
J.’s view and accepted the view of the minority in Kharak Singh’s case. A, 
similar reasoning had previously prevailed with the Chief Justice in the case 
of Kavalappara Kottarathil Kochum v. State of Madras,® but there art. 19 
was held not excluded by art. 31 after the latter ceased to be a self-contained 
article by reason of the fourth amendment and the addition of cl. (2-A) and 
the amendment of cl. (2). The same exercise in the reverse direction i.e. ex- 
tending protection to property beyond what is stated in art. 31 by calling in 
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aid something extra from art. 19 was attempted. According to the learned 
Chief Justice there is an absolute right of property (art. 19(/) (f) ) curtailed 
to some extent by cl. (5) and art. 31. The same reasoning is adopted here. 
There is an absolute right of locomotion in art. 21 of which one aspect alone 
is said to be covered by art. 19(J)(d). This view obviously clashes with the 
reading of art. 21 in Kharak Singh’s case, because there the right of motion 
and locomotion was held to be excluded from art. 21. In other words, the pre- 
sent decision advances the minority view in Kharak Singh’s case above the 
majority view stated in that case. 

We have shown above that the citizen’s right of motion and locomotion in so 
far as it is recognisable, has been limited by the Constitution to the territories 
of India. and that according to Kharak Singh’s case that is the limit of the 
right. It is not possible to read more of that right in art. 21. 
In ahy event, there is no absolute right to demand a passport because 
that is not a right to personal liberty even in the Blackstonian sense. The 
. passport being a political document, is one which the State may choose to give 
or to withhold. Since that document vouches for the respectability of the 
holder, it stands to reason that Government need not vouch for a person it 
does not consider worthy. This is not to say that we are insensible to the 
importance of travel, so adequately described by writers and judgments, Those 
observations apply to the bulk of the people to whom passport is generally 
never refused. What we are concerned with is a slender body of persons 
whose travel abroad is considered harmful to the larger interests of our coun- 
try and who themselves are in any event undesirable emissaries of our nation 
and who might, if allowed to go abroad, cause many complications. A system 
of passports is thus essential and requires a wide discretion. 

The Universal Declaration of Human Rights— ‘Every one has the right to 
leave any country including his own’’ is applicable to normal persons. It 
does not apply to criminals avoiding penalties or political agitators ete. likely 
to create international tensions or persons who may disgrace our country 
abroad, 

>To conclude: whatever the view of countries like the U.S.A. where travel 
is a means of spending one’s wealth, the better view in our country is that a 
person is ordinarily entitled to a passport unless, for reasons which can be 
established to the satisfaction of the Court, the passport can be validly refused 
to him. Since an aggrieved party can always ask for a mandamus if he is 
treated unfairly, it is not open, by straining the Constitution to ecreaté an 
absolute and fundamental right to a passport where none exists in the Con- 
stitution. There is no doubt a fundamental right to equality in the matter 
of grant of passports (subject to reasonable classifications) but there is no 
fundamental right to travel abroad or to the grant of a passport. With all 
due respect we say that the Court has missed one for the other. The solution 
of a law of passports will not make things any better. Even if a law were 
to be made the position would hardly change because the utmost discretion 
will have to be allowed to decide upon the worth of an applicant. The only 
thing that can be said is that where the passport authority is proved to be 
wrong, a mandamus will always right the matter. In the present cases we 
found no valid ground for the issuance of a mandamus. We had, therefore, 
earlier ordered the dismissal of the petitions. 


ORDER. à 
Er accordance with the opinion of the majority a writ of mandamus will 
issue directing the respondents to withdraw and cancel the decision contained 
in their letters dated August 31, 1966 and September 20, 1966 and to forbear 
from taking any steps or proceedings in the enforcement or implementation’ 
of the aforesaid decision and further to forbear from withdrawing and de- 
priving the petitioner of his two passports and of his passport facilities. The 
petitioner will have his costs. 
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ORIGINAL CIVIL. 


Before Mr. Justice Mody. 


V. V. RUIA v. S. DALMIA.® 


Companies Act (I of 1956), Sec. 11(2)—Arbitration Act (X of 1940), Sec. 9—Securities 
Contracts (Regulation) Act (XLII of 1956), Secs. 9, 2, 3, 4, 7A—General Clauses 
Act (X of 1897), Sec. 21—Rules of the Bombay Stock Exchange. Rule 4—Bye-laws 
of the Bombay Stock Exchange. Bye-law 250—Whether Bombay Stock Exchange 
‘contravenes s8. 11(2) of Companies Act—Applicability of s. 9 (b) to arbitratiom 
agreements—Bye-laws made by stock exchange prior to its recognition under 
Securities Contracts Act whether require publication under s. 9(4) of Act—Cen- 
tral Government whether under s. 10(1) of Act can alter, amend or rescind pre- 
recognition bye-laws. 


The Stock Exchange, Bombay, does not contravene the provisions contained in 
s. 11(2) of the Companies Act, 1958, and is, therefore, not an illegal association. 

Although the Stock Exchange is an association of more than twenty persons, it 
is not formed for the purpose of carrying on any business which has for its object 
the acquisition of gain either by the Stock Exchange itself or by the individual 
members thereof, 

To the extent an arbitration agreement contains a provision to meet the con- 
tingency contemplated by clause (b) of s. 9 of the Arbitration Act, 1940, the pro- 
vision contained in that clause will not apply. If, therefore, full provision for 
the contingency is made in an arbitration agreement that clause will bave no 
application whatever but if an arbitration agreement does envisage that contin- 
gency and provides for it, but does not provide for it fully, that part which is left 
unprovided for will be covered by the provision in clause (b) read with s. 9 of 
the Act. 

Section 9(1) of the Securities Contracts (Regulation) Act, 1956, contemplates bye- 
laws made by a stock exchange after recognition is granted to it and it is such 
bye-laws which are required by s. 9(4) to be published. Bye-laws made by a 
stock exchange before recognition is granted to it cannot be held to have been 
made under s. 9 and the requirement as to publication under s. 9(4) will not 
apply to them and they would be valid although not published in the official gazette. 

As power to make bye-laws under s, 10(1) of the Securities Contracts (Regula- 
tion) Act, 1956, is not confined to the bye-laws made under s. 9, s. 10(1) of the 
Act would apply equally to post-recognition bye-laws as also to pre-recognition 
bye-laws, and the Central Government will have equal power to alter or amend 
or rescind bye-laws of elther category. 


Tue facts are stated in the judgment. 


J. M. Gandhi, for the petitioner. 
M. M. Sanghvi, for the respondents. 
D. P. Madon, for the Stock Exchange, Bombay. 


Mopy J. This is a petition under the Arbitration Act for determination as 
to the validity of an arbitration agreement. 

The petitioner is a member of the Stock Exchange, Bombay, and was at all 
material times carrying on business as a certified broker in shares and secu- 
rities. In the years 1960 and 1961 the respondents employed the petitioner 
as their broker to effect transactions in shares and securities. The petitioner 
accordingly effected certain transactions. In the beginning there were no dis- 
putes between them, but later, in May and June 1961, disputes arose between 
them. The petitioner made a claim against the respondents for payment of 
certain amounts, but the respondents disputed their liability to pay the same 
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on the ground that the petitioner had failed to carry out certain instructions 
of the respondents. 

The petitioner wanted the said disputes to be decided by arbitration as pro- 
vided by the Rules, Bye-laws and Regulations of the Stock Exchange, Bombay. ` 
Accordingly, the petitioner intimated to the Stock Exchange on the pre- 
scribed Forms that he had appointed one Shah as his arbitrator and called 
upon the respondents to appoint an arbitrator on their own behalf. There- 
after the Stock Exchange informed the respondents about it and called upon 
them to appoint their own arbitrator to act jointly with the arbitrator ap- 
pointed by the petitioner. The respondents by their letter in reply dated 
December 5, 1961, wrote to the Stock Exchange that there was no agreement 
for arbitration between the parties and that the petitioner did not therefore 
have any right to call upon the respondents to appoint their own arbitrator. 
The petitioner thereupon filed this petition mainly for a declaration that there 
exists a valid arbitration agreement between the parties in respect. of the 
disputes. 

The respondents in the affidavits filed on their behalf in the matter of this 
petition raised numerous contentions. It is, however, unnecessary to refer to 
them because Mr. Sanghvi, their learned counsel, stated at the outset of the 
hearing before me that the respondents admit that there exists a subsisting 
arbitration agreement between the parties in the terms contained in the form 
of the contract note annexed as exh. A to the petition and as contained in the 
Rules and Bye-laws of the Stock Exchange, Bombay, in respect of all the 
transactions the petitioner allege had taken place between the parties hereto 
and by reason whereof the petitioner claimed the sum of Rs. 36,468.75 men- 
tioned in, the petition. He, however, stated that although the respondents 
admit the factum of the arbitration agreement as stated by him, the respon- 
dents wanted to contend and contend that that arbitration agreement is not 
a valid agreement in law. He stated that he wanted to raise the following 
two contentions: 

_ (1) The Bombay Stock Exchange is an illegal Association and that em- 
powering the Governing Board or the President of the Exchange to appoint an 
arbitrator on behalf of the defaulting party is not in accordance with the 
Arbitration Act, and 

_ (2) there was no arbitration agreement as the Bye-laws of the Bombay 
Stock Exchange had not been published in the Gazette of India or the Gazette 
of the former State of Bombay or the State of Maharashtra after they had 
been sanctioned by the Central Government in 1957 and hence the Bye-laws 
had not become effective having regard to the provisions of s. 9 of the Secu- 
rities Contracts (Regulation) Act of 1956. 

‘These two contentions, although not taken by the respondents in the aff- 
davits filed on their behalf, were foreshadowed when this petition reached hear- 
ing before another Judge ‘of this Court and as the petitioner did not oppose 
the respondents urging those contentions and as those contentions concerned 
the legality of the Stock Exchange itself, as also of its Rules, Bye-laws and 
Regulations, a notice was directed to be issued to the Stock Exchange. In 
consequence of that notice the Stock Exchange has appeared at the hearing 
of this petition before me through its learned counsel Mr. Madon, who has 
urged contentions on behalf of his client. 

During his arguments Mr. Sanghvi appeared to reformulate his said two 
contentions into three contentions as follows: 

(1) That in view of the provisions of s. 11 of the Companies Act, 1956, 
and because the Stock Exchange is an unregistered Association of more than 
20 persons, it is an illegal Association and that therefore all its Rules, Bye- 
laws and Regulations being those of an illegal association are themselves 
illegal and that therefore the provision for arbitration contained in the Bye- 
laws is itself illegal and not binding on the parties. He further contended 
that although that provision for arbitration in accordance with the Rules, 
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Bye-laws and Regulations of the Stock Exchange is again incorporated in the 
contract notes between the parties, it is not a valid agreement even as a con; 
tract between the parties, 

. (2) that its Bye-law 250 confers a power on the Governing Board, or the 
President, of the Stock Exchange to appoint an arbitrator on behalf of the 
respondents, but that the provisions of that Bye-law conflict with the statutory 
provisions of s. 9 of the Arbitration Act, 1940, and that therefore the provi- 
sion contained in Bye-law 250 is void and ineffective, and 

(3) that under the provisions of sub-s. (4) of s. 9 of the Securities Con- 
tracts (Regulation) Act, 1956 (hereinafter referred to as ‘“‘the Act’’) the 
Bye-laws of a recognised Stock Exchange can have effect only after they are 
published in the Gazette of India and the official Gazette of the State in which 
the Stock Exchange is situated, that they have not been so published and that 
the bye-laws have therefore not become effective at all and that therefore there 
can be no effective arbitration agreement in law. 

The Act, which is an all India Act, was enacted on September 4, 1956. It 
came into force on February 20, 1957, being the date mentioned in the 
Notification issued by the Central Government in exercise of its powers under 
sub-s. (3) of s. 1 of the Act. The Stock Exchange, Bombay, had existed since 
long prior to the passing of the Act. It was then known as ‘‘The Bombay 
Native Share and Stock Brokers’ Association’? (hereinafter referred to as 
“the Association’’). At a meeting held on April 9, 1957, it was resolved to 
approve certain new Rules, Bye-laws and Regulations submitted to it, that an 
application be made to the Central Government for recognition of that Asso- 
ciation under the Act, that the said Rules, Bye-laws and Regulations be sub- 
mitted to the Central Government and that the Governing Board of the Asso- 
ciation be authorised to bring the Rules, Bye-laws and Regulations into force 
in substitution of its then existing Rules and Regulations on such date as it 
may appoint and notify in that behalf. In pursuance of that Resolution the 
Association made an application dated April 9, 1957, for its recognition under 
the Act and forwarded to the Central Government copies of its Rules, Bye- 
laws and Regulations together with certain other information. The Central 
Government by its Deputy Secretary’s letter dated August 6, 1957, informed 
the Association that it had been decided to issue a Certificate of Recognition 
to its Exchange with effect from August 31, 1957, subject to certain conditions 
mentioned in the letter, which conditions are not material for the purposes of 
the determination of this petition. Thereafter the Governing Board of the 
Association passed a Resolution on August 13, 1957, that the Rules, Bye-laws 
and Regulations, which had been submitted to the Central Government as afore- 
said and which had been approved by the Central Government, be brought 
into force’ in substitution of the then existing Rules and Regulations with 
-effect from August 31, 1957. Under the said new Rules the Association was 
to have a second name also, viz., ‘‘The Stock Exchange”. In pursuance of itg 
said earlier intimation dated August 6, 1957, that it had decided to issue a 
Certificate of Recognition to the Exchange, the Central Government issued 
that Certificate and published the necessary notification granting recognition in 
the Gazette of India Extraordinary, Part II, Section 3, dated August 31, 
‘1957. 

The first of the said three contentions of Mr. Sanghvi is that the Stock 
Exchange is an illegal Association in view of the provisions of s. 11 of the 
Companies Act. The relevant sub-section of s. 11 are sub-ss. (J), (2) and (5) 
and they read as follows: 


“11, (1) No company, association or partnership consisting of more than ten per- 
‘sons shall be formed for the purpose of carrying on the business of banking, unless it 
ds registered as a company under this Act, or is formed in pursuance of some other 
Indian law.” 

* “IL (2) No company, assoclation or partnership consisting of more than twenty 
persons shall be formed for the purpose of carrying on any other business that has 
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for its object the acquisition of gain by the company, association. or partnership or by 
the’ individual members thereof, unless it is registered as a company under this Act, 
or is formed in pursuance of some other Indian law....” 

11. (5) Every person who is a member of a company, association or partnership 
formed in contravention of this section shall be punishable with fine which may extend 
to one thousand rupees,” 

In order to attract the prohibition contained in sub-s. (2) of s. 11, four con- 
ditions must be fulfilled: Firstly, it must be a company, association or partner- 
ship consisting of more than twenty persons; secondly, it must not have been 
registered as a company under the Companies Act nor must it have been form- 
ed in pursuance of some other Indian Law; thirdly, that it must have been 
formed for the purpose of carrying on any ‘business but other than that of 
banking; and, fourthly, that that business must have for its object the acqui- 
sition of gain by the company, association or partnership or by the individual 
members thereof. There is no dispute that the Stock Exchange is not a com- 
pany, nor a partnership, but that it is an association. There is no dispute that 
it has not been registered as contemplated by sub-s. (2) of s. 11. There is 
no averment that this Association, viz., the Stock Exchange, consisted of more 
than twenty members. Upon being so called upon by Mr. Sanghvi, however, 
Mr. Madon admitted that since the Stock Exchange became a recognised Stock 
Exchange under the Act in 1957 it has always‘consisted of more than twenty 
members. That requirement of fact, therefore, exists in the case of the Stock 
Exchange. The two questions, therefore, which survive for determination are: 

(1) Whether the Stock Exchange was formed for the purpose of carrying 
on business, and 

(2) ‘ Whether that business had for its object the acquisition of gain either 
by the association or by the individual members thereof. 

For the determination of those two questions, it is necessary to ascertain 
the purpose for which the Association was formed, namely, whether its pur- 
pose was of carrying on business and, secondly, if the purpose was that of carry- 
ing on business, whether the business had for its object the acquisition of gain 
by the Association or by the individual members thereof. In view of the pro- 
visions of s. 2(g) and s. 3(2) of the Act it is clear, and there is no dispute, 
that Rules relate in general to the constitution and management of a Stock 
Exchange, whereas Bye-laws relate to the regulation and control of contracts. 
The Bombay Stock Exchange has Rules, has Bye-laws and has Regulations also. 
The Regulations are, however, merely incidental and ancillary to and form 
part of the Bye-laws. 

Mr. Sanghvi relied upon several Rules and Bye-laws of the Stock Exchange 
to support his contention that the Stock Exchange was formed for the pur- 
pose of carrying on business and that the object of the business was the acqui- 
sition of gain by the Stock Exchange and/or its members. 

The objects of the Stock Exchange are set out in its Rule 4, which has fifteen 
clauses. Clauses (i), (ii), (iii), (iv) and (xi) are relevant and together with 
‘their respective headings they read as follows: 

Objects. 

4. The Exchange is established— 

The Interests of Brokers, Dealers and the public,— 

(i) to support and protect the character and status of brokers and dealers and to 
further the interests both of brokers and dealers and of the public interested ‘in secu- 
ritles, to assist, regulate and control the trade or business in securities, to maintain 
high standards of commercial honour and integrity, to promote and inculcate honour- 
able practices and just and equitable principles of trade and business, to discourage 
and to suppress malpractices, to settle disputes and to decide all questions of usage, 
custom or courtesy in the conduct of trade and business; 

. Buildings. 

(ii) fo erect, construct, extend and maintain in Bombay a suitable building to 

-Þe used as a Brokers’ Hall and for such other purposes of the Exchange as may be 
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determined upon, such building to be for ever called “The Sir Dinshaw Petit Brokers’ 
Exchange Hall’, and to erect, construct and maintain such other building or buildings 
as may be considered necessary or desirable elther for the purposes of the Exchange 
or for the use of fis members or for any other purpose and to alter, add to or remove 
any such building or buildings; 

Acquisition of Property. 

(iii) to acquire by purchase, taking on lease or otherwise and develop any pro- 
perty movable or immoveable and any rights or privileges necessary or convenient for 
the purpose of the Exchange and in particular any land, buildings, easements or safe 
deposit vaults; 

Safe Deposit Vaults. 

(iv) to use the safe deposit vaults for purposes of storage, gratuitously or other- 
wise letting on hire and otherwise disposing of safes, strong rooms and other recept- 
acles for money, securities and documents of all kinds; : 

Clearing House and Banking and Stock Clearing Corporation. 

(xi) to establish and maintain or to arrange or appoint agents to establish and 
maintain a Clearing House for the purpose of the trade of a Bank or a Stock Holding 
and Clearing Corporation and to control and regulate the use and administration thereof;” 

Mr. Sanghvi contended that these clauses show that the Stock Exchange was 
formed for the purpose of carrying on business, the business being that of a 
Stock Market, of a safe deposit vault and of a Clearing House. In support 
of his contention that it was a business, he relied upon the words ‘‘tthe busi- 
ness of the Stock Exchange’’ occurring in Rules 118, 119 and Item (xi) of 
Rule 120. In further support of that contention, he relied upon some of the 
Bye-laws, being Bye-laws 1, 3, 4, 91 and 116. Under Bye-law 1, the Stock 
Exchange is to remain open on certain days as mentioned therein, which are 
referred to as Business Days. Bye-law 3 empowers the Governing Body to 
‘close the market”. Bye-law 4 empowers the President to ‘‘close the market’’. 
Bye-law 91 provides that the Exchange shall maintain a Clearing House 
which shall be under the control of the Governing Board and that the Clear- 
ing House shall act as the common agent of the members for clearing con- 
tracts between members and for delivering securities to and receiving securi- 
ties from members and for receiving or paying any amounts payable to or 
payable by such members in connection with any of the contracts and to do’ 
all things necessary or proper for carrying out these purposes. Mr. Sanghvi 
contended that, therefore, the Stock Exchange was itself envisaged as an 
entity, that it was a market, and was carrying on the business of a market and 
that it was formed to carry on the business of a safe deposit vault and a 
clearing house. He further contended that that business had for its object 
the acquisition of gain by the Association and/or by the individual members 
thereof. He pointed out certain Rules and Bye-laws which, according to him, 
show that the Association was formed for making such gain. He pointed out 
that the Association, viz. the Exchange, can recover from its members entrance 
fees under Rule 32, admission fees under Rule 33, annual subscriptions under 
Rule 68 from the authorised clerks, annual subscription under Rule 242 from 
persons who were granted permission for dealing in shares in the market 
under Bye-law 38, fees and charges in respect of arbitration between members 
and non-members under Bye-law 264 and between members under Bye-law 
312, as also commission in respect of defaulter member’s assets under Bye- 
law 341. He further pointed out that the Clearing House was a business of 
the Exchange because the Exchange is empowered to make charges in respect 
of the Clearing House under Bye-law 116, as also charges for closing out under 
Bye-law 188. He further pointed out that the said clause (iti) of Rule 4 
shows that the Exchange can acquire immoveable property by way of Safe 
Deposit Vaults and that under cl. (iv) of Rule 4 the Stock Exchange is em- 
powered to use the said Safe Deposit Vaults for the purposes of storage not 
only gratuitously but even otherwise by letting on hire and otherwise dis- 
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posing of safes, strong rooms and other receptacles for money, securities and 
documents of all kinds. 

Now to my mind the main purpose for which the Exchange was formed is 
contained in cl. (i) of Rule 4 and it is 


“to support and protect the character and status of brokers and dealers and to 

further the interests both of brokers and dealers and of the public interested in securi- 
ties, to assist, regulate and control the trade or business in securities...”. 
The real purpose is to further the interests of not only the brokers and dealers, 
but also of the public interested in securities and for that purpose to regulate 
and control the business in securities. The other purposes about buildings, 
acquisition of properties, safe deposit vaults and Clearing House contained in 
els, (ii), (iti), (iv) and (xi) of Rule 4 are merely incidental or ancillary to 
that main purpose. There is no provision anywhere in the Rules which shows 
that the Exchange was formed with the object of carrying on any trade or 
business. These Rules and the purpose for which the Exchange was formed 
must be judged in the background of the Act and the new Rules and Bye-laws 
which it adopted after the Act came into force. 

The preamble of the Act states that it is an Act to prevent undesirable 
transactions in securities by regulating the business of dealing therein. The 
preamble shows that the object of the Act was to regulate the business of 
dealing in securities. Clause (j) of s. 2 defines ‘‘stock exchange’’ as meaning 
“any body of individuals, whether incorporated or not, constituted for the 
purpose of assisting, regulating or controlling the business of buying, selling 
or dealing in securities’. Under s. 38(J) any stock exchange desirous of be- 
ing recognised for the purposes of the Act has to make an application to the 
Central Government. Section 3(2) requires, inter alia, that every such appli- 
cation shall be accompanied by a copy of the Bye-laws of the Stock Exchange 
for the regulation and control of contracts and also a copy of the Rules re- 
lating in general to the constitution of the Stock Exchange. Under s. 4(/) 
the Central Government may grant recognition to a Stock Exchange if the 
Central Government is satisfied—and this is material—that its Rules and Bye- 
laws are in conformity with such conditions prescribed with a view to ensure 
fair dealing and to protect investors and that it would be in the interest of 
the trade and also in the public interest to grant recognition to the Stock 
Exchange. As stated earlier, after the Act was passed, the Stock Exchange 
first adopted new Rules and Bye-laws but did not bring them into force, sub- 
mitted them to the Central Government for its approval, and after the Cen- 
tral Government approved them by communicating that it was willing to 
grant recognition that it brought the new Rules and Bye-laws into effect on 
and as from August 31, 1957. It is, therefore, clear that the Stock Exchange 
adopted the new Rules and Bye-laws for the only purpose of regulating and 
controlling the trade or business in securities. Clause (i) of Rule 4 says so in 
so many words. It is nowhere stated in the Rules that it was formed for 
the purpose of carrying on any trade or business. It did not adopt the new 
Rules till the Government actually intimated, after scrutinising them, that it 
was prepared to accede recognition to the Stock Exchange. That shows the 
desire on the part of the Stock Exchange to comply with and carry out the 
very purpose of the Act which is to regulate the business of dealing in secu- 
rities to prevent undesirable transactions. 

Now Bye-law 5 provides that the trading sessions for effecting transactions 
shall be held on the floor of the Exchange subject to certain exceptions provid- 
ed in the other Bye-laws. I have been informed by Mr. Madon across the 
Bar that the Exchange has something like 500 members. The transactions are 
to be effected on the floor of the Exchange, which is called ‘‘the ring”. The 
Stock Exchange must provide adequate space for the purpose. The space 
must, of necessity, be fairly large. The other Bye-laws show that there are 
certain hours of business during which the transactions are to be effected on 
‘the floor of the Exchange. To put through and effectively attend to the trans- 
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actions, members must, of necessity, have their offices very close to the floor 
of the Exchange. It would be difficult for all its members to find office 
accommodation in the vicinity of the floor of the Exchange for all of them. 
The Stock Exchange must, therefore, of necessity, have available a sufficiently 
large building for this purpose. It would be very difficult for it to acquire 
it on hire. It must, therefore, own a large building, having a ring and suffi- 
cient accommodation by way of offices for its members. It is obvious that it 
is because of that reason that Clauses 2 and 3 of Rule 4 empower the Stock 
Exchange to own or construct buildings. Mr. Sanghvi argued that the 
owning of immoveable property was a business of the Stock Exchange. Mere 
owning of immoveable property, however, can at the highest be an investment 
and not a business. It would be a business in immoveable property only if 
there is buying and selling. That is not even the contention of Mr. Sanghvi. 
But in this particular case, as seen earlier, the power to own immoveable pro- 
perty is conferred on the Stock Exchange for the only purpose of enabling 
the Stock Exchange to efficiently discharge its primary purpose of regulating 
and controlling transactions in securities. It is but incidental thereto. 

For the purpose of carrying out its various functions as a Stock Exchange, 
the Stock Hxchange would need funds for purchasing or at least hiring a build- 
ing, for engaging the necessary staff, for stationery, for postage and various 
other like expenses. The Stock Exchange must, therefore, have some source 
for providing the funds required for that purpose. To acquire such funds the 
obvious source would be to charge its members. In my opinion, it is for that 
purpose that the Bye-laws provide that the Stock Exchange shall be entitled 
to levy the fees and charges mentioned in Rules 32, 33, 68 and 242 and Bye- 
Jaws 38, 264, 312 and 341. In my opinion, the power conferred on the Stock 
Exchange to recover such fees and charges does not make it a business of the 
Stock Exchange. Such fees and charges are not levied for the purpose of 
making it a business of the Stock Exchange by way of a market. 

It is such a well-known fact that I can take judicial notice of it that modern 
exchanges, whether in securities or any commodities like cotton, bullion, ete., 
provide a Clearing House for facility of carrying out the large volume of 
business effected on the particular Stock Exchange. If A sells a hundred 
shares of a particular company to B, B sells the 100 shares to ©, © sells the 
100 share to D and D sells the 100 shares to E, normally each of the four 
sellers would deliver the shares to his purchaser and each of the four pur- 
chasers would pay to his own seller the price for those shares. Instead ‘of 
having the shares pass through four hands in this way the Clearing House 
merely collects the shares from the initial seller A and delivers them to the 
final purchaser E. If the sales are at different rates, A receives from the 
Clearing House the full price according to his sale and E pays to the clearing 
House the full price according to his own purchase and the intervening ‘parties 
merely pay to or receive from the Clearing House by way of adjustment only 
the difference on the basis of the rates of their own contracts. That is the 
primary function of the Clearing House. The larger the volume of the trans- 
actions the greater will be the facility afforded by the Clearing House. Of 
course, an Exchange, whether in securities or in other commodities, may avail 
itself of the facility of a Clearing House by employing an independent person 
like a Bank to act for it as a Clearing House. Such an independent agenéy 
would, however, charge its own commission. It would, therefore, be in the in- 
terest of the Exchange and its members that such commission is eliminated by. 
the Exchange itself providing this facility. The elimination of such commis- 
sion benefits not only the members of the Exchange, but also the investing 
public, because the members would otherwise, in their turn, in some way, pass 
on that charge to the investors. Modern Exchanges, therefore, mostly provide 
their own Clearing Houses. Now, for providing that facility, the Stock Bx- 
change would require a large staff, plenty of stationery and would have to 
incur varions other incidental expenses,. To méet the cost it is but natural 
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that the Stock Exchange would levy some charges by way of Clearing House 
charges. It is for that reason that Bye-laws 116 and 188 empower the Stock 
Exchange to levy certain Clearing House charges. 

In these circumstances, in my opinion, the provision in el. (xi) of Rule 4 
enabling the Stock Exchange to establish and run a Clearing House and in 
the Bye-laws enabling the Stock Exchange to levy charges by way of Clearing 
House charges is not for the purpose of the Stock Exchange carrying on a 
business as a Clearing House. Sufficient importance must also be given to the 
provision in the said cl. (xi) that the power to establish a Clearing House is 
for the purpose of the trade, meaning the trade in securities, to be carried on 
under the aegis of the Stock Exchange. The clause does not empower the 
Stock Exchange to conduct a Clearing House for any other trade. I, there- 
fore, hold that though having a Clearing House was, in view of the said 
cl. (xi), one of the purposes for which the Stock Exchange was formed, the 
Clearing House was not its business and that it was merely incidental to its 
primary function or purpose of regulating and controlling transactions in 
securities, 

In the course of effecting transactions in securities and by way of carrying 
out such transactions, the Brokers, i.e., the members of the Stock Exchange, 
receive very valuable shares and securities with blank transfer forms executed 
by the vendors. The vendors would deliver the securities with the blank 
transfer forms signed by them to their own brokers who would deliver them 
to the Clearing House, the Clearing House would then deliver them to the 
brokers of the purchasers and the brokers of the purchasers would deliver them 
to their own clients who have purchased the securities. The process would 
take some days for its completion, During that period the securities with the 
blank transfer forms must be safely kept. It is, therefore, but natural that 
the modern facility of a Safe Deposit Vault must be easily accessible to the 
members of the Stock Exchange. It is, therefore, that cls. (iii) and (iv) of 
Rule 4 confer on the Stock Exchange a power to acquire Safe Deposit Vaults, 
but confined for the purpose of the Exchange, to use them as such gratuitous- 
ly or otherwise by letting the same on hire. The power to own and wuse a 
Safe Deposit Vault is in the very terms of the two clauses restricted to the 
purpose of the Exchange. It makes it incidental to the main purpose of the 
Stock Exchange which is to regulate and control transactions in securities. 
The construction and running of a Safe Deposit Vault requires an initial in- 
vestment as also running expenses. To meet the same it is but natural that 
the Stock Exchange may levy some fees or charges on such of its members as 
make use of it. But the fact that the owning of a Safe Deposit Vault and 
letting it to be used by members is a necessary incident to the main purpose 
of the Stock Exchange of controlling and regulating transactions in securities 
and the fact that the two clauses (iii) and (iv) of Rule 4 are limited to the 
purposes of the Stock Exchange clearly shows that the power conferred on the 
Stock Exchange was not for the purpose of carrying on the business of a 
Safe Deposit Vault. 

It is, therefore, clear that none of these activities mentioned by Mr. Sanghvi 
which the Stock Exchange is empowered to conduct under Rule 4 was for the 
purpose of carrying on any business and the Association, viz. the Stock 
Exchange, cannot be said to have been formed for the purpose of carrying on 
any business. Business, moreover, hag the motive or purpose or object of 
profit. But these activities of the Stock Exchange are only for effectually re- 
gulating and controlling transactions-in shares and securities. Profit may, of 
course, result because the fees and charges which the Stock Exchange may levy 
cannot be so fixed that their aggregate would every year equal its anticipated 
expenses. Loss also may result if the fees and charges turn out to be less 
than the expenses in fact incurred. But what is more important is that these 
activities are not intended for the Stock Exchange making a profit or gain. 
The most significant factor which cannot be over-emphasised is that there is 
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no rule or bye-law or regulation of the Stock Exchange which empowers or 
even envisages a distribution by the Stock Exchange of its profits between its 
members. When an association of persons carries on business, its fundamental 
aim would be to make profits for distribution between its members. There is, 
however, no such provision in the case of the Stock Exchange, Bombay. It, 
therefore, shows that it was intended that the Stock Exchange was to carry 
on the said activities of what Mr. Sanghvi called a market and of owning im- 
moveable properties and of a clearing house and of a safe deposit vault as 
merely incidental to the main function of the Stock Exchange of regulating 
and controlling transactions in shares and securities and not as and by way 
of a business by itself. This also shows that the Stock Exchange does not 
have for its object the acquisition of gain either for itself or for its mem- 
bers. Now so far as the members are concerned, the activities of the Stock 
Exchange may result in benefit to its members, such benefit to the members 
being by reason of earning more profits or gains for themselves because of 
the beneficial control exercised by the Stock Exchange. But whatever its 
members may earn in that way would not be the direct result, but would only 
be an indirect result, of the activity of the Stock Exchange of regulating and 
controlling the transactions in shares and securities. As a matter of fact, it 
would really be only a benefit but not a gain. If the Stock Exchange were, 
for example, to make a profit and to distribute it between its members, it can 
be said that the activity was being carried on by the Stock Exchange with 
the object of securing gain to its members. But here such is not the object. 
Its activities merely enable the members to make a larger gain. But it is 
possible that the effect of its activities may be different on its different mem- 
bers inspite of the regulation and control by the Stock Exchange. In spite 
of such regulation and control some of its members may, in respect of their 
transactions on the Exchange, make greater gains than other members and in- 
deed some other members may conceivably make losses. This, to my mind, 
conclusively shows that the activities of the Stock Exchange do not have for 
their object the securing of gains for its members. It is, therefore, clear that 
although the Stock Exchange was admittedly an association of more than 
twenty persons, it ig not formed for the purpose of carrying on any business, 
much less a business which has for its object the acquisition of gain either 
by the Stock Exchange itself or by the individual members thereof. It, there- 
fore, does not contravene the provisions contained in sub-s. (2) of s. 11. I, 
therefore, hold that it was not an illegal association as contended on behalf 
of the respondents. 

In view of that finding it is unnecessary for me to deal with the arguments 
which Mr. Sanghvi advanced as to the validity or otherwise of the arbitration 
agreement on the basis of his contention that the Stock Exchange is an illegal 
association by reason of its contravention of sub-s. (2) of s. 11 of the Com- 
panies Act. 

Mr. Sanghvi’s second contention was that the provisions of Bye-law 250 con- 
flicts with the provisions of s. 9 of the Arbitration Act and that because the 
arbitration agreement between the parties is made subject to the Bye-laws of 
the Association and in any event in itself incorporates by agreement that pro- 
vision which is contained in Bye-law 250 the arbitration agreement is in- 
valid in law. 

Bye-law 250, in so far as it is material for the purposes of this petition, 
provides that if after one party to a dispute has appointed an arbitrator ready 
and willing to act, there is failure, neglect or refusal on the part of the other 
party to appoint an arbitrator within 7 days after service of written notice 
of that appointment or within such extended time as the Governing Board or 
the President may on the application of the other party allow, the Governing 
Board or the President shall appoint an arbitrator. That provision of the 
Bye-law 250 has been bodily incorporated in Form ‘A’ on the basis whereof, 
it is common ground between the parties, an arbitration agreement exists þe- 
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tween them. On the facts of this case that provision as contained in Bye-law 
250 has become capable of being invoked because the petitioner appointed his 
own arbitrator and though the Stock Exchange called upon the respondents to 
appoint their arbitrator, the respondents failed, neglected and/or refused to 
do so. 

The relevant part of s. 9 of the Arbitration Act is as under: 


- 9, Where an arbitration agreement provides that a reference shall be to two arbi- 
trators one to be appointed by each party, then unless a different intention is ex- 
pressed in the agreement,— 

(a) 

(b) if one party fails to appoint an arbitrator, either originally or by way of sub- 
stitution as aforesaid, for fifteen clear days after the service by the other party of a 
notice in writing to make the appointment, such other party having appointed its arbi- 
trator before giving the notice, the party who has appointed an arbitrator may appoint 
that arbitrator to act as sole arbitrator in the reference, and his award shall be bind- 
ing on both parties as if he had been appointed by consent:” 

Mr. Sanghvi contended that the preamble of the Arbitration Act shows that 
it was enacted to consolidate and amend the law relating to arbitration. He 
drew my attention to various provisions of the Arbitration Act to show that 
the provisions contained in the Arbitration Act constitute a Code by itself and 
that as shown by many of the sections of the Arbitration Act, the jurisdiction 
of the Court, by way of a suit or proceeding before it, is excluded in matters 
in respect of which there is an agreement of arbitration. For the decision of 
the present contention I am prepared to proceed on the basis that the Arbitra- 
tion Act is a consolidating Act. Mr. Sanghvi then contended that where there 
is an arbitration agreement and one party to that agreement appoints an arbi- 
trator but the other party after due notice fails to appoint its own arbitrator, 
then the provisions of cl. (b) of s. 9 of the Arbitration Act must apply and 
the arbitrator appointed by the first party must become the sole arbitrator as 
if appointed by consent by both the parties. He pointed out that Bye-law 250, 
however, contains a different and conflicting provision because it enables the 
Governing Board or the President of the Stock Exchange to appoint a second 
arbitrator to act jointly with the arbitrator appointed by the first party. He 
contended that, therefore, the provisions of Bye-law 250 violate the statutory 
provisions of s. 9 of the Arbitration Act and that, therefore, not only is that 
provision void, but it also renders the entire arbitration agreement void be- 
canse it takes away an integral part of the machinery contemplated by that 
Bye-law. 

- Now, in my opinion, this entire contention proceeds on a misconception or 
a misinterpretation of the provisions of s. 9 of the Arbitration Act. The 
material words of s. 9 are ‘‘unless a different intention is expressed in the 
agreement’, In my opinion, the provision contained in s. 9, read with its 
el. (b), can operate only if and in so far as a different intention is not ex- 
pressed in the agreement of arbitration. To put it in different words, in cases 
in which a particular arbitration agreement contains no provision to operate 
in the contingency contemplated by cl. (b), the statutory provision contained 
in that clause will, by implication of law, provide for the deficiency. Con- 
versely, to the extent an arbitration agreement does contain a provision to 
meet that contingency, the provision contained in cl. (b) of s. 9 will not 
apply. If full provision for the contingency is made in an arbitration agree- 
ment, cl. (6) read with s. 9, will have no application whatever. If, however, 
an arbitration agreement does envisage that contingency and provides for it, 
but does not provide for it fully, that part which is left unprovided for will 
be covered by the provision in cl. (b) read with s. 9. Mr. Sanghvi, however, 
contended that the words ‘‘unless a different intention is expressed in the 
agreement’’ merely enable the parties to provide in the arbitration agreement 
that the provision of s. 9 will not apply, but not to affirmatively provide a 
term which is not in accordance with or conflicts with the provision of s. 9. 
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In my opinion, that contention cannot be accepted. Firstly, it is clearly 
against the plain and simple construction of the clear and unambiguous lan-- 
guage of s. 9. Secondly, the interpretation Mr. Sanghvi canvasses for is that 
parties to an arbitration agreement can provide in their agreement that the: 
provisions of s. 9, read with its cl. (b), shall not apply. A conscious: deli- 
berate stipulation that s. 9 read with its cl. (b) shall not apply discloses 
firstly a consciousness on the part of the parties to the agreement that the re- 
ference is to be to two arbitrators and secondly, a consciousness that there can 
arise a contingency where one party to the agreement may appoint an arbi- 
trator but the other may not and thirdly that the stipulation that s. 9 read 
with its cl. (b) shall not apply will leave such a contingency unprovided for 
and may thereby frustrate the entire arbitration agreement. It would lead to 
an absurd or anomalous result. The section cannot be so interpreted as to 
lead to such a result, I, therefore, reject this second contention of Mr. Sanghvi. 

The third contention of Mr. Sanghvi was that, in view of the provisions of 
sub-s. (4) of s. 9 of the Securities Contracts (Regulation) Act, 1956, the 
Bye-laws of the Stock Exchange, Bombay, would have been valid only if they 
had been published in the Gazette of India and also in the Official Gazette of 
the State in which the principal office of the Stock Exchange, Bombay, was 
situated, that is, in the State in which Bombay was, meaning the State of 
Bombay as it then was, or the State of Maharashtra newly created thereafter, 
that the Bye-laws were not published in the Gazette of India and also in the 
Gazette of the then State of Bombay or the present State of Maharashtra, 
that the Bye-laws do not, therefore, become legally effective and that, there- 
fore, the agreement of arbitration, the factum of which is admitted by the res- 
pondents is not effective in law. The contention of Mr. Sanghvi about publi- 
cation is confined only to the Bye-laws, which include the Regulations and as 
it does not apply to Rules, reference to the provisions about Rules will be 
omitted. 

The material provisions of the Act concerning recognition by the Centrai 
Government of a Stock Exchange for the purposes of the Act are as follows: 

“Section 8. (1) Any stock exchange, which is desirous of being recognised for the 
purposes of this Act, may make an application in the prescribed manner to the Central 
Government. 

(2) Every application under sub-section (1) shall contain such particulars as may 
be prescribed, and shall be accompanied by a copy of the bye-laws of the stock ex- 
change for the regulation and control of contracts and also a copy of the rules relating 
in general to the constitution of tthe stock exchange,.. 

“Section 4. (1) If the Central Government is satisfied, after makirig sich inquiry 
as may be necessary in this behalf and after obtaining such further information, 
if any, as it may require— : 

(a) that the rules and bye-laws of a stock exchange applying for registration are 
in conformity with such conditions as may be prescribed with a view to ensure fair 
dealing and to protect investors; 

(b) that the stock exchange is willing to comply with any other conditions (in- 
cluding conditions as to the number of members) which the Central Government, after 
consultation with the governing body of the stock exchange and having regard to the 
area served by the stock exchange and its standing and the nature of the securities 
dealt with by it, may impose for the purpose of carrying out the objects of this Act; and 

(c) that it would be in tthe interest of the trade and also in the public interest 
to grant recognition to the stock exchange; 

it may grant recognition to the stock exchange subject to the conditions imposed 
upon it as aforesaid and in such form as may be prescribed.” 

Sub-section (2) of s. 4 lays down the conditions which the Central Govern- 
ment may prescribe under el. (a) of sub-s. (7) and contain conditions relating to, 
inter alia, the manner in which contracts shall be entered into and enforced: 
as between members. 

Sub-section (3) of s. 4 is as follows: 
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“Every grant of recognition to a stock exchange under this section shall be pub- 
lished in the Gazette of India and also in the Official Gazette of the State in which 
the principal office of the stock exchange is situate, and such recognition shall have 
effect as from the date of its publication in the Gazette of India.” 

In this connection the dates stated earlier must be borne in mind. It was 
on April 9, 1957, that the Stock Exchange, Bombay, passed its new Rules, 
Bye-laws and Regulations and made an application for recognition and for- 
warded with it a copy of its new Bye-laws and Regulations. On August 6, 
1957, the Government of India intimated to the stock exchange its willing- 
ness to recognise it as a recognised stock exchange. It was thereafter on August 
18, 1957, that the Stock Exchange, Bombay, resolved to bring the said new 
Rules, Bye-laws and Regulations into force as from August 31, 1957. It was 
only thereafter on August 31, 1957, that the recognition granted by the Cen- 
tral Government to the Stock Exchange, Bombay, was published in the Gazette 
of the Central Government as required by sub-s. (3) of s. 4. It is, therefore, 
clear that the recognition became effective from August 31, 1957. 

Now the relevant portions of s. 9 of the Securities Contracts (Regulation) 
Act are follows: 

“Section 9. (1) Any recognised stock exchange may, subject to the previous ap- 
proval of the Central Government, make bye-laws for the regulation and control of 
contracts, 

(2) In particular, and without prejudice to the generality of the foregoing power, 
such bye-laws may provide for...”. 

There are cls. (a) to (w) mentioning diverse topics in respect of which bye- 
laws can be made. 

“Section 9. (4) Any bye-laws made under this section shall be subject to such 
conditions in regard to previous publication as may be prescribed and, when approved 
by the Central Government, shall be published in the Gazette of India and also in 
the Official Gazette of the State in which the principal office of the recognised stock 
exchange is situate, and shall have effect as from the date of its publication in the 
Gazette of India: 

Provided that if the Central Government is satisfied in any case that in the in~ 
terest of the trade or in the public interest any bye-law should be made immediately, 
it may, by order in writing specifying the reasons therefor, dispense with the condition 
of. previous publication.” 

Now it is clear that under sub-s, (4) of s. 9 what are to be published are 
the bye-laws made under s. 9, which means sub-s. (J) of s. 9. Sub-section (J) 
of s. 9 provides that any recognised Stock Exchange may make bye-laws. 
Therefore, sub-s. (J) confers a power on a recognised stock exchange to make 
byelaws. What sub-s. (Z) contemplates are Bye-lawa made by a Stock 
Exchange after recognition is granted to it because it speaks of a 
recognised stock exchange making bye-laws and it is such bye-laws made 
by a stock exchange after recognition is granted to it which are required by 
sub-s. (4) to be published. The bye-laws of the Stock Exchange, Bombay, 
were, however, made by it before recognition was granted to it and they can- 
not and are not of the nature falling under sub-s. (J) of s. 9 and cannot be 
held, to have been made under s. 9 and the requirement under sub-s. (4) could 
not and did not apply to them. They are, therefore, valid although not pub- 
lished in the Official Gazette as contemplated under sub-s. (4). For easy re- 
ference the Bye-laws made by a stock exchange before its recognition may be 
referred to as ‘‘Pre-recognition Bye-laws’’ and those made after its recogni- 
tion under the provision contained in s. 9 as ‘‘post recognition bye-laws’’. On 
a plain reading and construction of the unambiguous language of sub-ss. (I) 
and (4) of s- 9, I hold that only what I have called the ‘‘Post-recognition 
bye-laws’’ require to be published and not what I have called ‘‘pre-recogni- 
tion’ Bye-laws’’. 

_Mr. Sanghvi, however, advanced an alternative contention. He contended 
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that the scheme of the Act requires, firstly, that s. 9(J) must be construed to 
include pre-recognition bye-laws also and, secondly, that the word ‘‘may’’ in 
s. 9(7) must be read and be construed as ‘‘shall’’, that is an imperative re- 
quirement and that a stock exchange which had pre-recognition bye-laws must, 
after its recognition, to comply with that imperative requirement, either make 
new bye-laws or at least remake even the same pre-recognition bye-laws and 
publish them ag required by s. 9(4). 

Under the provisions of s. 3(2) the application of a stock exchange for re- 
cognition is to be accompanied by a copy of its Bye-laws. Under the provi- 
sions of s. 4(7) the Central Government can grant recognition to a Stock Ex- 
change after it is satisfied after making such inquiry as may be necessary in 
that behalf and obtaining further information that the Bye-laws are in con- 
formity with such conditions as may ensure fair dealing and protection to the 
investors, The provisions of s. 3(2) read with s. 4 on the one hand and s. 9, 
sub-ss. (7) and (4) on the other are similar and parallel but only to a limited 
extent. Pre-recognition bye-laws require Government satisfaction as stated in 
s. 4(/). Post-recognition bye-laws required Government’s approval as stated 
in s. 9(J). That feature is similar. But although s. 4 by its, sub-s. (3) pro- 
vides that the recognition granted by the Government to a stock exchange 
should be published in the Gazette, it does not provide that the Bye-laws on 
the basis of which the Government was satisfied and granted recognition should 
be published in the Official Gazette. Sub-section (4) of s. '9 provides that the 
post- recognition bye-laws shall be published in the Official Gazette. This fea- 
ture is dissimilar. Mr. Sanghvi contended that the provisions of sub-s. (4) of 
s. 9 show that mere approval by the Government was not considered sufficient, 
but that the Legislature thought that in addition thereto the Bye-laws must 
receive publicity by being published in the Official Gazette. He contended 
that unless pre-recognition bye-laws are held to fall within s. 9, there will be 
a differentiation on this very material point of publication between the pre- 
recognition bye-laws and the post-recognition bye-laws. 

Now this is an argument based on the scheme of the Act for gathering what 
the intention of the Legislature was. There is no reason in this case why the 
clear and unambiguous language of sub-s. (/) of s. 9 should be construed to 
include what it does not, namely, the pre-recognition bye-laws, so as to attract 
the provisions of s. 9(4) as to publication. Where the Legislature so intend- 
ed, the Legislature has provided for publication of the bye-laws, namely, in 
the case of the post-recognition bye-laws in sub-s. (4), and one would expect 
that if the Legislature intended the pre-recognition bye-laws to be similarly 
published, it would have made a similar provision in respect of the same. But 
curiously enough it is s. 4 which deals with the Government’s satisfaction 
about the pre-recognition bye-laws and sub-s. (3) of s. 4, although it provides 
for publication, confines it to the fact of the recognition of the stock exchange, 
and significantly omits any provision for the publication of the pre-recognition 
bye-laws on the basis of which recognition is granted. As this argument is 
based on a consideration of the scheme of the Act, it should be noticed that 
a power was conferred on a recognised Stock Exchange to make Rules by add- 
ing s. 7A by a subsequent amendment. Sub-section (/) of s. 7A confers that 
rule-making power and sub-s. (2) of s. 7A contains a provision that such 
Rules, when made, must be published in the Official Gazette. That provision 
about Rules is parallel to the provision about Bye-laws in s. 9. What are to 
be sent to the Government along with an application for recognition are both 
Rules and Bye-laws. There is an omission about the provision about publica- 
tion in the Official Gazette of not only the Bye-laws but also the Rules on the 
basis whereof recognition is granted to the Stock Exchange. The provision 
about Rules clearly shows an intention on the part of the Legislature that it 
was never intended by the Legislature that either the Rules or the Bye-laws 
on the basis of which recognition is granted should be published in the Official 
Gazette. The addition of s. 7A subsequently by an amendment shows that 
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only when Rules are subsequently made by an Association after recognition is 
granted to it, that the Rules should be published in the Official Gazette and 
that that provision is similar to that in respect of the post-recognition Bye- 
laws contained in s. 9. To my mind, the omission about publication of pre- 
recognition Bye-laws, as also pre-recognition Rules, has been deliberately made 
by the Legislature, that there is no justification in ascribing an intention to 
the Legislature that it wanted publicity by way of publication in the Official 
Gazette in respect of pre-recognition bye-laws also and that on. the basis of 
such assumed intention to disregard the clear words of sub-s. (J) of s. 9 and 
include pre-recognition bye-laws also within its ambit. 

Mr. Sanghvi then contended that sub-s. (J) of s. 10 of the Securities Con- 
tracts (Regulation) Act confers on the Central Government a power indepen- 
dently of a Stock Exchange to ‘‘make bye-laws for all or any of the matters 
specified in section 9 or amend any bye-laws made by such stock exchange 
under that section’’. He contended that s. 10(J) refers this power to make 
bye-laws or to amend bye-laws to those under s. 9 and that if s. 9 is not con- 
strued to include pre-recognition bye-laws, the Central Government will not 
have the power to make or amend bye-laws in respect of pre-recognition bye- 
laws but that that power will be confined only to post-recognition bye-laws. 
He contended that the Legislature could not have intended such an anomo- 
tous position and that, therefore, s. 9(7) should be construed to include pre- 
recognition bye-laws also. 

Now, the power under s. 10(J) applies in two cases, namely, (1) to make 
bye-laws for all or any of the matters specified in s. 9 and (2) to amend any 
bye-laws made by such stock exchange under that section. Now so far as the 
. first power is concerned, the words ‘‘for all or any of the matters specified 
in section 9’’ merely refer to the topics mentioned in s. 9 for which bye-laws 
can be made, namely, “for the regulation and control of contracts’ as men- 
tioned in sub-s. (J) and the various illustrative topics mentioned in items (a) 
to (w) in sub-s. (2) of s. 9. The first power refers only to the topic or topics 
in respect of which the power can be exercised but not to the conferment of 
the power itself. Moreover, the word used is ‘‘make’’ Bye-laws. The power 
to make would include the power to rescind, alter or modify. By virtue of 
the provisions of s. 21 of the Central General Clauses Act, a power to issue 
Rules or Bye-laws would include a power to add to, amend, vary or rescind 
Rules and Bye-laws. Inasmuch as the power to make Bye-laws is not confined 
to the Bye-laws made under s. 9, that provision would apply equally to post- 
recognition bye-laws, as also to pre-recognition bye-laws and the Central Gov- 
ernment would have equal power to alter or amend or rescind bye-laws of 
either category. There would, therefore, be no disparity or dissimilarity in 
the powers of the Government in respect of those two categories of bye-laws. 
. Mr, Sanghvi relied upon the phraseology of s. 10(/) when it confers the 
said second power. He argued that it confers upon the Government power 
to amend bye-laws made by a recognised Stock Exchange ‘‘under that section’’. 
Now, as contended by Mr. Sanghvi, it is quite clear that this power refers to 
the bye-laws made under s. 9, namely, post-recognition bye-laws only and that 
the power to amend is conferred by s. 10(/) only in respect of post-recogni- 
tion bye-laws, but not in respect: of pre-recognition bye-laws. But that difer- 
ence, to my mind, is of no substance because the power to amend pre-recogni- 
tion bye-laws is included in the first power which confers power to make bye- 
laws, because the word ‘‘make’’ includes also the power to amend, alter or 
rescind. The said second power to amend was again specifically granted, perhaps, 
only by way of abundant caution, but such addition does not justify placing 
a narrow construction on the first power. and confine it as referring only to 
post-recognition bye-laws and exclude therefrom pre-recognition bye-laws. 

Mr. Sanghvi then contended that under sub-s. (3) of s. 9 of the Securities 
Contracts (Regulation) Act the bye-laws made under s. 9 may specify the bye- 
laws the contravention of which shall make a contract entered into otherwise 
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than in accordance with the bye-laws void under sub-s. (/) of s. 14. He fur- 
ther pointed out that s. 14, sub-s. (7), provides that any contract entered in- 
to in any State or area specified in the notification issued under s. 13 which is 
in contravention of any of the bye-laws specified in that behalf under cl. (a) 
of sub-s. (3) of 8.9 shall be void. He pointed out that after bye-laws are fram- 
ed, there can possibly be violations of many of the bye-laws, but that s. 9(3) 
provides that there must be a separate bye-law which must specifically, as it 
were, enumerate the bye-laws the violation of which will make the entire con- 
tract void. He contended that s. 14 gives the legislative sanction making the 
violation of the bye-laws enumerated or specified under s. 9(3) void. He poin- 
ted out that the provision of sub-s. (3) of s. 9 is confined only to the bye-laws 
under s. 9. He contended that, therefore, if s. 9(/) is construed not to include 
pre-recognition bye-laws, there would be no such legislative sanction making 
the violation of any Byc-laws void, because the provision of s. 14 itself is con» 
fined to the bye-laws made under s. 9. Ie contended that the Legislature 
could never have intended that there should be such dissimilarity about making 
the violation of specific bye-laws void between post-recognition bye-laws and 
pre-recognition bye-laws. 

Now the provisions of s. 14(/) can only apply in a State or area specified in 
the notification issued under the provisions of s. 13. The granting of recogni- 
tion to a stock exchange is independent of s. 13. Recognition can be granted to 
a Stock Exchange even if it is in a State or area in respect of which no notifi- 
cation under s. 13 is issued. Therefore there is a distinction so far as s. 14 
is concerned even between different recognised Stock Exchanges, namely, those 
in respect of which there is a notification under s. 13 and those in respect of 
which there js no such notification. Therefore, even in respect of recognised 
Stock Exchanges, even if there be a bye-law specifying the bye-laws the contra- 
vention of which shall make a contract entered otherwise than in accordance 
with the bye-laws under s. 9 void, if no notification has been issued, the sanc- 
tion provided by s. 14 will not exist, whereas in respect of recognised Stock 
Exchanges in respect of which there is a notification under s. 13, the sanction 
provided by s. 14 would apply. As there is such a distinction even within the 
category of recognised Stock Exchanges themselves there is no reason to assume 
that the Legislature did not want to make a similar distinction between post- 
recognition bye-laws and pre-recognition bye-laws. As a matter of fact, there 
is no obligation under the Act cast upon all recognised Stock Exchanges to have 
a bye-law of the nature contemplated under sub-s. (3) of s. 9. The Govern. 
ment can, therefore, if it so thinks fit, after issuing a notification under s. 13 
and if it thinks that it is so necessary in the particular vase of a Stock Ex- 
change make it a condition of recognition that the Stock Exchange shall, imme- 
diately upon recognition pass a bye-law of the nature contemplated in sub- 
s. (3) of s. 9. The distinction may possibly have been made due to another 
reason. In the case of post-recognition bye-laws the legislative sanction mak- 
ing contracts void on the ground of violation of the bye-laws would be that 
under s. 14. In the case of pre-recognition bye-laws, however, the legislative 
sanction would be under the other laws of the land, e.g., the Contract Act. 
That would be so because all the transactions on the Stock Exchange would be 
entered into with a term that the same are subject to the bye-laws, which would’ 
be the pre-recognition bye-laws, and non-compliance with the bye-laws would 
render the contract void. But it is not justifiable to speculate as to the reasons 
why the Legislature made this distinction between post-recognition and pre- 
recognition bye-laws and there is no reason why a plain construction of the 
unambiguous provisions of ss. 9, 13 and 14 should not be accepted and they, 
should be construed to mean something else than what they, on the face of 
them, mean on the ground of a supposed intention of the Legislature. There- 
fore, this contention urged by Mr. Sanghvi is not of such force as to give to 
the language of sub-s. (7) of s. 9 a meaning other than the natural meaning” 
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attributed to it on the clear language of that sub-section as to include pre- 
recognition bye-laws within the ambit of sub-s. (7) of s. 14. 

The last contention in this connection urged by Mr. Sanghvi was that the 
word “‘may’’ in sub-s. (1) of s. 9 must be read as ‘‘shall’’? and must be con- 
strued to have imperative force. Mr. Sanghvi contended that if ‘‘may’’ is 
read as ‘‘shall’’, sub-s. (J) of s. 9 casts an obligation upon a recognised stock 
éxchange, even if it has pre-recognition bye-laws, to immediately, upon recog- 
nition, make bye-laws and follow the procedure laid down in that behalf by 
8. 9. ‘He contended that it may be that if the Government has been satisfied 
as to the bye-laws of a particular Stock Exchange immediately prior to its 
recognition, the Stock Exchange may have merely to re-make the same bye- 
taws, without any change, merely with a view that the same may comply with 
the requirement as to publication in the Official Gazette. To my mind, the 
acceptance of this contention would reduce to an absurdity the provision of 
ss. 3 and 4 which requires the satisfaction of the Central Government as to the 
bye-laws of the Stock Exchange before recognition is granted to it. That pro- 
vision of ss. 3 and 4 will be rendered unnecessary, because s. 9(1) itself pro- 
vides that before a recognised Stock Exchange makes any bye-laws, it shall 
first seek and obtain the approval of the Central Government. The approval 
of the Central Government can, therefore, be obtained by reason of the appli- 
cation under sub-s. (J) of s. 9 and there would then be no necessity for the 
Gentral Government to first satisfy itself about the provisions of the bye-laws 
of a. Stock Exchange before granting a Stock Exchange recognition, because 
such bye-laws, being pre-recognition bye-laws, would, on the argument of 
Mr. Sanghvi have no effect whatever and it would be totally unnecessary for 
Government to waste its energy and time over it. There is another difficulty 
also in the way of accepting this particular contention of Mr. Sanghvi, as, on 
his contention, the pre-recognition bye-laws will have no efficacy or operation 
whatever and a Stock Exchange, after it is granted recognition, must, of neces- 
sity, permit no transaction on its Exchange in the interval between the date 
of recognition and the date when it makes its bye-laws, gets the approval of the 
Government under sub-s. (7) of s. 9 and the bye-laws are published in the 
Official Gazette as required by sub-s. (3) of s. 9. On the clear language of sub- 
s. (1) of s. 9 there is no reason whatever to read ‘‘may’’ as ‘‘shall’’, But what 
is more, these are the difficulties or anomalies which will result in construing 
‘‘may’’ as ‘‘shall’’ . There is no justification for doing so. I, therefore, reject 
this contention of Mr. Sanghvi. 

` In the result, I negative the entire contention of Mr. Sanghvi as to the 
construction of sub-s. (1) of s. 9 and I hold that what I have called pre-recogni- 
tion bye-laws do not fall within the ambit of s. 9 and do not require publica:. 
tion under sub-s. (4) of s. 9. 

' Mr. Gandhi, the learned counsel for the petitioner, had advanced arguments 
on an alternative basis. He contended that even if it be held that the pre- 
recognition bye-laws required publication under s. 9 and that the pre-recog- 
nition bye-laws of the Stock Exchange, Bombay, not having been so published, 
are invalid, the material provision about arbitration is contained in the agree- 
ment of arbitration between the parties contained in the contract which they. 
have entered into in the Form ‘A’ annexed to the petition and that, therefore, 
that arbitration agreement is valid as a valid contract irrespective. of and in 
spite of the provisions of s. 9 of the Securities Contracts (Regulation) Act. As 
te ‘have held that the pre-recognition bye-laws do not fall within the ambit of 

: 9 and do not require publication and are therefore valid, it is not necessary 
for me to consider this alternative contention urged by Mr. Gandhi. 

Under the circumstances, I hold and declare that the arbitration agreement, 
which, it is common ground, does exist between the parties hereto in the terms 
contained in the Form of the Contract Note exh. A to the petition and as 
eontained in the Rules and Bye-laws of the Stock Exchange, Bombay, is valid 
and subsists in respect of all the transactions which the petitioner alleges had’ 


86 THE BOMBAY LAW REPORTER. >` v [VOL. LXX; 


taken place between the parties hereto and by reason whereof the petitioner 
claims the sum of Rs. 36,468.75 mentioned in the petition. 

Costs must follow the event, I, therefore, order that the respondent shall 
pay the petitioner’s costs of this petition. This petition is an adjourned 
Chamber Matter. The hearing before me has lasted, I am told by counsel, for 
about 28 hours. Lump sum costs are, therefore, totally inadequate. I there- 
fore direct that the respondents shall pay the petitioner’s costs as taxed costs 
where one counsel is allowed. 

Mr. Purohit applies that I should make an order under Rule 600 of the 
Rules applicable on the Original Side of this Court that the Taxing Master 
may allow as instruction item a sum exceeding Rs. 1,000. As regards the facts 
the preparation required in this matter was not very significant. It is true 
that the respondents had in the affidavit denied the factum of the contracts, 
namely, their signatures on the acknowledgement slips relating to the contracts 
and the petitioner had to keep his evidence ready to prove the respondents’ 
signatures. But the work relating to the same was not considerable. The rest 
of the petition and the arguments thereon were only on point of law mainly 
confined to the provisions of the Securities Contracts (Regulation) Act and 
the Rules, Bye-laws and Regulations of the Stock Exchange, Bombay. I, 
théféfore, do not think that there is any reason to make any order under Rule 
600 as applied for. 

Mr. Madon applies that the respondents should be ordered to pay the costs 
of the Stock Exchange, Bombay, also. Mr. Singhvi contends that it was the 
‘Court which issued the notice to the Stock Exchange, Bombay, and it is in 
pursuance of that notice that the Stock Exchange has chosen to appear and 
that the respondents should not, therefore, be ordered to pay the costs of the 
Stock Exchange. Now it is true that the Stock Exchange has appeared because 
of the notice issued by the Court. As a general rule, the costs of the party to 
whom a notice is issued by the Court and which appears in pursuance thereof to 
protect its interests are at the discretion of the Court and the Court may or 
may not award such costs against the losing party. In this particular case, 
however, the contentions raised by the respondents in respect of the Stock Ex- 
change were of extremely far-reaching consequences. The respondents chal- 
lenged the legality of the very existence of the Stock Exchange when they 
contended that it is an illegal association. They also challenged the entire set 
of Rules, Bye-laws and Regulations of the Stock Exchange. To my mind, this 
case is not an ordinary case where a notice is issued to a party by the Court 
and the party appears to protect its interests. To the extent that the legality 
of its very existence was challenged, the Stock Exchange can be said in a sense, 
and in a very limited sense, to “be interested in protecting its interests, But 
the challenge to the legality of its existence and to the legality of its Rules, Bye- 
laws and Regulations affects not only the Stock Exchange, but the entire investing 
public in the State and even outside it who had pending dealings on the Stock 
Exchange which were subject to the Rules, Bye-laws and Regulations. If any of 
these contentions of the respondents had succeeded, it would have had a devas- 
tating effect upon thousands of pending contracts in stocks and shares made 
subject to the Rules, Bye-laws and Regulations of the Stock Exchange, Bombay. 
Such contracts would be in various stages of completion and thousands of persons 
would have faced difficulties in giving and taking delivery or in receiving pay- 
ments under those contracts. As a citizen of Bombay, I can take judicial notice 
that such pending contracts would ordinarily be of the magnitude of millions of 
rupees. Mr. Sanghvi contended that the Stock Exchange appeared on this peti- 
tion only for the purpose of protecting its own interests and that the respondents 
should not, therefore, be ordered to pay the costs of the Stock Exchange. This con- 
tention, which the respondents have instructed their counsel to advance, is, 
to say the least, a naive one. If it was held on this petition that the Stock Ex 
change was an ‘legal Association or that the Rules, Bye-laws and Regulations, 
lock, stock and barrel, of the Stock Exchange were inoperative and invalid by 


1966.] V. V. RUIA V. 8. DALMTA (0.C.J.)}—Mody J. ‘87 


reason of their not having been published in the Official Gazette as contended 
by the respondents, the result would have affected not merely the petitioner 
and the respondents, but everyone having pending dealings on’ the Stock Ex- 
change. A judgment of that nature would definitely have received publicity 
and the public is hardly likely to consider the niceties of law whether that 
judgment is binding on the Stock Exchange or not. But even if that judgment 
can be held not to be binding on the Stock Exchange, as it is not a direct 
party to the petition, the holding of the Rules, Bye-laws and Regulations of 
the Stock Exchange as being invalid would. undoubtedly affect all pending 
transactions on the Stock Exchange, unless, of course, my judgment is set aside 
or modified by a higher Court. But damage would be done. In a matter of 
such far-reaching consequences one can very well appreciate that the Stock 
Exchange may not rest content by relying merely on the petitioner to urge 
all the contentions against the contentions of the respondents without it itself 
appearing on this petition. In my opinion, therefore, the Stock Exchange has 
appeared not merely for the protection of its own interests, but also for the 
protection of the interésts of the investing public, which is one of its duties as 
can be seen from cl. (a) of s. 4 of the Securities Contracts (Regulation) Act, 
1956. In that sense, not only was the Stock Exchange entitled to appear, but 
it was under a duty to appear and it has discharged not only its persqnal 
functions but its public functions and has in that sense appeared in a repre- 
sentative capacity. The Stock Exchange is, therefore, entitled not merely to 
recover its costs of this petition from the respondents, but also to recover taxed 
costs and as it is appearing in a representative capacity, it is entitled to recover 
costs taxed as between attorney and client. I, therefore, order that the res- 
pondents shall pay to the Stock Exchange, Bombay, its costs of this petition 
when taxed on the basis of one ~~ being allowed as between attorney and 
client. ` ; 

Solicitors for the nettonien: ‘Dhruve Liladhar & Co. S 

Solicitors for the respondents: Madhavji & Co; Unwala & Co. 


Before the Hon'ble Mr. Y. S. Tambe, Chief Justice, and Mr, Justice N, A, Mody. 
SUNDER PARMANAND LALWANI v. CALTEX (INDIA) LTD.* 


Trads and Merchandise Marks Act (XLIII of 1958), Secs. 11, 18—-How decision to be arrived at 
that mark sought to be registered liksly to deceive or cause confusion—-Whether prohibition in 
8. 11(e) of Act restricted to illegality in mark ttself—Registrar’s discretion under e, 18(4) when 
can be overruled—Propitetorship of foreign trade mark—Burdén i proof—Onus that mark 
not calculated to. deceive or cause confusion lies on whom. 


What s. 11(a) of the Trade and Merchandise Marks Act, 1968, requires to be decided is 
whether the mark sought to be registered is likely to deceive or cause confusion. That 
likelihood must vary on the facts of each case, Human conduct is varied and complex. The 
importance of a particular fact or facts may vary in the perspective of the totality of the 
facts of each case, The importance of a particular fact may increase or diminish when 
considered in combination with different sets of facts. What has to be decided in a caso 
is whether on the totality of the facts of that case, it is likely that there would be deception 
or confusion. I would,-therefore, be totally misleading to rely only on some individual 
fact or facts from a decided case and put emphasis on them without taking into account 
other facts in combination with which that particular fact was looked upon as yielding any 
principle, All factors which are likely to create or allay deception or confusion must be 
considered in combination. Broadly speaking, factors creating confusion would be, for 
example, the nature of the mark itself, the class of customers, the extent of the reputation, 
the trade channels, the existence of any connection in the course of trade, and several 
others, It need not be stated that it would not be that all such factors would exist in 
each and every case, ; ` ; 


*Decided, August 19120, 1965. 0.0.J. Appeal 141 of 1961, 
No, 45 of 1962: Miscellaneous Petition No, 
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The prohibition contained in s. 11(e) of the Trade and Merchandise Marks Act, 1958, 
must be restricted to some illegality inherent in the mark itself and not de hers the mark 
itself, f 

Hassan Hl-madi’s Application for Trade Mark', referred to. 

The discretion exercised by the Registrar under s.18(4) of the Trade and Merchandise 
Marks Act, 1958, is a judicial discretion and the Registrar’s exercise thereof should bè 
overruled only if he has applied wrong principles of law or has not appreciated the facta 
befcre him, 

In proceedings for application of registration of a trade mark, the onus of proving that 
the mark is not calculated to deceive or cause confusion lies on the applicant. 

If an Indian trader imports and sells in India foreign goods of a foreign trader with the 
latter’s foreign trade mark, a question may arise who is entitled to that trade mark. The 
trade mark being a foreign trade mark, the proprietorship as to India will be determined 
according to its use in the market of this country, If there is a specific agreement as to 
proprietorship of that mark, that agreement will govern as between the foreign owner and 
the Indian importer. If, however, there is no specific agreement, diverge factors will 
govern the determination as to which of the two is the proprietor in India, That deter- 
mination must depend on the facts of each case, If, for example, the Indian importer has 


acted merely as an agent of the foreign owner, the probabilities would be that the trade 


1 
2 
3 


mark continues to belong to the foreign owner and not to the Indian importer. If, how- 
ever, the transaction between the foreign owner and the Indian importer has been on the 
basis of principal to principal, the position may be a little complicated. There again, one 
of the more important considerations would be to whom was credit given, that is, whether 
the purchasing public paid regard to the reputation of the foreign manufacturer or to the 
Indian importer. In some cases it may happen that the foreign manufacturer is so well 
known that which importer imported the goods and sold them in India would be imma- 
terial, It would happen, for example, in the cage of goods so well known aa, for example, 
“Bovril” or “Pears Soap”. The converse may happen when a firm of great repute in India 
imports and sells goods, and the purchasing public attaches value to the reputation of the 
Indian importer who selects to import the goods and not to the reputation of the manu- 
facturer of the goods, 

The applicant imported watches under contract with a Swiss manufacturer and sold these 
in India under the trade mark “Caltex”, This mark was a totally new mark for watches 
in India and the applicant was the originator of that mark so far as watches in India were 
concerned. There was no evidence that that mark was used by anyone elses in India before 
the applicant in connection with watches, The foreign manufacturer who was the owner 
of this mark in respect of watches in Switzerland did not claim any ownership in himself 
in that trade mark in respect of watches in India. In 1956 the applicant applied for re- 
gistration of the mark in respect of watches. This application was opposed by Caltex 
(India) Ltd., the opponents, who were using the identical trade mark “Caltex” in respect 
of petroleum, kerosene and lubricants on a very large scale in Indie since 1937, Their sales 
in 1956 exceeded, rupees thirty crores and their publicity was widespread and large, They 
Fad moreover large resources and were capable of starting any new industry or trade, 
On the questions (1) whether the applicant was the proprietor of that trade mark “Caltex” 
and (2) whether the use of the mark by the applicant waa likely to deceive or cause con- 
fusion :— 

Held, that the applicant was the proprietor of the mark “Caltex” : 

Consolidated Foods v. Brandon & Oo.?, Implex Hlectrical Ld, v. Weinbaum® and Ebrahim 
Ourrium v. Essa Abba Sait‘, referred to ; 

that on the facta of the case a large number of persons, if they saw or heard about the 
mark “Caltex” in connection with watches would be led to think that the watches were 
in some way connected with the opponents or they would at least wonder whether they 
were in any way connected with the opponents : 

In the matter of Dunn’s Trade Mark’, Edward Hack for the registration of a Trade Mark®, 
The Eastman Photographic Materials Company Id. v. The John Grifiths Oycle Corporation 


(1954) 71 R.P.O. 281, 4 (1900) LL.B, 24 Mad. 163. 
(1961) 66 Bom. L.R. 612. - ; 5 (1890) 7 R.P.C. 811, i: 
(1927) 44 R.P.O. 405. i 6 (1940) 58 R.P.. 91. ia 
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Ld., and The Kodak Oycle Company Ld.7., In the matter of an Application by Ferodo, La.’ 
and Walter v. Ashion®, referred to; and 

that, therefore, if the application for registration is granted and the mark is used in 
connection with the goods in respect of which the application is made, it is likely to cause 
deception and confusion, 


One Parmanand Teckchand Lalwani carrying on business under the name 
and style of Lalwani Brothers, on August 14, 1956, filed an application for 
registration of the trade mark ‘‘Caltex’’ in respect of Class 14, but confined 
to ‘‘Horological and other Chronometric instruments and parts thereof’’ in- 
eluded in Class 14. The applicant claimed to be the proprietor of the mark 
on the ground that the mark had been used since ‘‘one and a half year”. 
Caltex (India) Limited filed their opposition contending that they were regis- 
tered proprietors of the said mark in ‘Class 4 and Class 19; that they had used 
that mark in India in respect of their goods since the year 1937; that they 
had carried on wide publicity; and that, therefore, the applicant’s proposed 
trade mark being identical with their own was likely to deceive or cause con- 
fusion in the trade. They further contended that in any event the registra- 
tion should be refused in the exercise of the discretion available in law whe- 
ther the mark should be refused or not. In his counter-statement the appli- 
cant contended that there would be no confusion as the class of goods in which 
the mark would be registered would be different from the class of goods in res- 
pect of which the opponents were using the mark. The applicant further 
stated that the mark ‘‘Caltex’’ had since long been registered in Switzerland 
in the name of Messrs. Degoumois & Co. for goods in Class 14, and that the 
applicant had first adopted, introduced and used the mark on his goods in India 
since 1955. 

The matter was heard by the Deputy Registrar who dismissed the opposition. 
The opponents filed an appeal to the High Court by way of a petition against 
the order of the Deputy Registrar. The petition was heard by Mr. Justice 8. 
M. Shah who allowed the appeal and the petition, set aside the order of the 
Deputy Registrar and declared that the opposition had succeeded. 

The applicant appealed. 


_ K. H. Bhabha, with I. M. Chagla, instructed by R. Nagindas & Co., for the 
appellants. 

Y. B. Rege, with K. 8. Shavaksha, instructed by Wadia Gandhi & Co., for 
the respondent. 


Mopy J. [His Lordship after setting out the facts of the case and dealing 
with points not material to this report, proceeded.] A proprietory right in a 
mark ean be obtained in a number of ways. The mark can be originated by 
a person, or it can be subsequently acquired by him from somebody else. Our 
trade marks law is based on the English trade-marks law and the English 
Acts. The first Trade Marks Act in England was passed in 1875. Even prior 
thereto, it was firmly established in England that a trader acquired a right of 
property in a distinctive mark merely by using it upon or in connection with 
goods irrespective of the length of such user and the extent of his trade, and 
that he was entitled to protect. such right of property by appropriate proceed- 
ings by way of injunction in a Court “of law. Then came the English Trade. 
Marks Act of 1875, which was substituted later by later Acts. The English 
Acts enabled registration of a new mark not till then used with the like con- 
sequences which a distinctive mark had prior to the passing of the Acts. The 
effect of the relevant provision of the English Acts was that registration of a 
trade mark would be deemed to be equivalent to public user of such mark. 
Prior to the Acts, one could become a proprietor of a trade mark only by 
user, but after the passing of the Act of 1875, one could become a proprietor 


7 (1898) 15 R.P.C. 105. 9 [1902] 2 Oh. D. 282. 
8 (1945) 62 R.P.O. 111. 
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either by user or by registering the mark even prior to its user. He could do 
the latter after complying with the other requirements of the Act, including 
the filing of a declaration of his intention to use such a mark. See the obser- 
vations of Lloyd Jacob J. in In the matter of Vitamins Ld.’s Application for a 
Trade Mark’ at page 12, and particularly the following: 

“A proprietory right in a mark sought to be registered cau be obtained in a number of 
ways, The mark can be originated by a person or can be acquired, but in all cases it is neces- 
sary that the person putting forward the application should be in possession of some proprie- 
tary right which, if questioned, can be substantiated,” 

Law in India under our present Act is similar. 

One of the modes of acquisition of proprietorship may be if an Indian busi- 
nessman happens to import and sell in India foreign goods of a foreign trader 
with the latter’s foreign trade mark. If the Indian trader sells those goods in 
India, a question may arise who is entitled to that trade mark. It is quite 
clear that the trade mark being a foreign trade mark, the proprietorship as to 
India will be determined according to its use in the market of this country. 
(See Impex Electrical Ld. v, Weinbaum'®). Now, if there. is a specific agree- 
ment as to proprietorship of that mark, that agreement will govern as between 
the foreign owner and the Indian importer. If, however, there is no specific 
agreement, diverse factors will govern the determination as to which of the two 
is the proprietor in India. That determination must depend on the facts of 
each case. If, for example, the Indian importer has acted merely as an agent 
of the foreign owner, the probabilities would be that the trade mark continues 
to belong to the foreign owner and not to the Indian importer. If, however, 
the transaction between the foreign owner and the Indian importer has been 
on the basis of principal to principal, the position may be a little more com- 
plicated. There again, one of the more important considerations would be to 
whom was credit given, that is, whether the purchasing publie paid regard to 
the reputation of the foreign manufacturer or to the Indian importer. In some 
cases, it may happen that the foreign manufacturer is so well known that which 
importer imported the goods and sold them in India would be immaterial. It 
would happen, for example, in the case of goods so well known as, for example, 
“Bovril”’ or ‘‘Pears Soap”. The converse may happen when a firm of great 
repute in India imports and sells goods, and the purchasing public attaches 
value to the reputation of the Indian importer who selects to import the goods 
and not to the reputation of the manufacturer of the goods. 

Now, it is common ground that the point as to proprietorship is to be de- 
cided as on August 14, 1956, being.the date of the application. The applicant 
contends that he imported watches in his own right under contracts with 
Degoumois & Co. as between principal and principal. He thereafter sold those 
watches in India and thereby used the trade mark ‘‘Caltex’’ in India in his 
own right, and by reason of such user he acquired the proprietorship. The 
present dispute as to the ownership of the trade mark is not a dispute between 
the foreign manufacturer and owner of the trade mark viz. Degoumois & Co. 
on the one hand, and the applicant, an Indian importer, on the other. In 
this case there is no competition as to ownership between the two of them. In 
any event, in view of the said declaration of Degoumois, it is clear that Degou- 
mois does not and cannot claim any ownership in himself in that trade mark 
in respect of watches in India. If the applicant, therefore, establishes his 
user in India, he can be said to be the proprietor of the trade mark in India 
in respect of the goods which he claims. - 

The evidence, however, in this respect is not very satisfactory. The short- 
comings in the different pieces of evidence have been noticed earlier when we 
referred to each of them. There is no satisfactory evidence that any watches 
were in fact imported into India by the applicant under any of the said three 
orders. The evidence, however, can, lead to an inference that very probably 
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some watches were in fact imported. Even on that assumption there could 
be only 100 watches under the first order and only 300 watches under the 
second order under the mark ‘‘Caltex’’. The statement made across the Bar 
before Mr. Justice Shah mentions the number of watches imported under the 
mark ‘‘Caltex’’ at 200. It is not necessary to discuss and adjudicate upon 
this discrepancy, because the figures of 100 and 300 are only in respect of the 
orders and the invoices, but not in respect of the actual imports, and possibly 
the actual imports might have been less than the aggregate of the said two 
numbers of 100 and 300. But whether the actual number be 200 or 400 or 
somewhere in between or even a small quantity more than 400, that cannot make 
the number very large. What we have to examine is the actual user in India 
of the mark by the applicant. In this connection, the evidence of the said 
five sale memos shows that the applicant sold 215 watches in India with the 
mark ‘‘Caltex’’. As contended by Mr. Rege, there is of course no direct evid- 
ence that a single watch out of the said 215 watches was actually sold and 
delivered. But these five sale memos do in any event make it highly probable 
that the majority of them must have been sold and delivered. If the oppo- 
nents wanted to contend to the contrary, they had an opportunity to cross- 
examine the applicant. They did not avail themselves of the opportunity. It 
is not disputed that the burden of establishing proprietorship lies on the 
applicant, and that it is for the applicant to satisfy the Court as to his user. 
But none the less, in this particular respect, we feel that on this evidence, the 
applicant has established that he did sell in India at about the dates of those 
five sale memos a substantial quantity out of these 215 watches. 

The Deputy Registrar found that the mark ‘‘Caltex’’ applied for by the 
applicant was an Importer’s mark and that he was the owner thereof by selec- 
tion in so far as this country was concerned. Mr. Justice Shah has stated in 
his judgment that he was not inclined to agree with that finding of the Deputy 
Registrar. It is necessary to bear in mind certain principles concerning the 
point involved. Mr. Justice Shah, in his judgment in another case, Bema 
Consolidated Foods v. Brandon & Co.,? has held as follows (p. 624): 


“in case of a distinctive mark within the meaning of the Act, right to the exclusive uso 

thereof can be acquired immediately on that mark being used as a trade mark i.e, used by the 
trader in his business upon or in connection with his goods and itis not necessary to prove either 
the length of the user or the extent of the trade. It may be noted that the word ‘Monarch’ 
in this cage, as conceded by the counsel at the Bar, is a distinctive mark and, therefore, it 
follows that if it is shown that this mark was used by the petitioner corporation as a trade mark in 
this country upon or in connection with its food products even for once prior to the use of that 
mark by the respondent company in 1951, and if there is no evidence to show that this mark 
was abandoned by it, it would be entitled under s. 18 of the Act to apply for registration of that 
mark as its trade mark and also to oppose an application made by any other trader for the 
purpose of registering that mark in his name,” 
He has further held that if it is shown that the distinctive mark was used 
by a trader as a trade mark upon or in connection with his products even for 
once prior to the use of that mark by another trader, and if there is no evi- 
dence to show that this mark was abandoned by him, he would be entitled 
under 8. 18 of the Act to apply for registration of that mark as his trade mark. 
The learned Judge reached those conclusions on the basis of four English 
judgments considered and analysed by the learned Judge in his judgment. As 
stated by the learned Judge, therefore, in the case of a foreign mark, a person 
first to introduce and use it in India would become entitled to claim it in 
India as the proprietor thereof, The judgment in Impex Electrical Ld. v. 
Weinbaum shows that if the foreign owner of a mark sells goods in this coun- 
try, he may become the owner of that mark. It further shows (p. 410): 

“For the purpose of seeing whether the mark is distinctive, it is to the market of this 
country alone that one has to have regard. For that purpose foreign markets are wholly irre- 
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levant, unless it be shown by evidence that in fact goods havo been sold in this country with 
a forcign mark on them, and that the mark so used has theroby become identified with tho 
manufacturer of the goods, If a manufacturer having a mark abroad has made goods and 
imported them into this country with the foreign mark on them, the foreign mark may acquire 
in this country this characteristic, that it is distinctive of the goods of the manufacturer abroad, 
Lf that be shown, it is not afterwards open to somebody else to register in this country that mark, 
either as an importer of the goods of the manufacturer or for any other purpose. The reason 
of that is not that the mark is a foreign mark registered in æ foreign country, but that it is 
something which has been used in the market of this country in such a way as to be identified 
with a manufacturer who manufacturers in a foreign country.” 

To the same effect is the decision of the Comptroller-General reported in In 
the matter Isola Limited,3 which also was relied upon by Mr. Rege. Mr. 
Bhabha cited in this connection In the matter of Gaines Animal Foods Ld’s 
application. In our opinion, the decision in that case is in no way useful to 
us and, therefore, we do not refer to the same. 

Another case relied upon in this connection was Ebrahim Currium v. Essa 
Abba Sait.6 In that case, the plaintiff had for many years imported into 
Bombay and Madras umbrellas bearing the ‘‘Stag’’ mark from a Glasgow firm, 
where it was held “that the prior use in Scotland of the mark did not justify 
the Seotch firm and the defendant in claiming that the plaintiff’s user of the 
trade mark was illegal or otherwise than an exclusive user’’. 

A person may become a proprietor of a trade mark in diverse ways. The 
particular mode of acquisition of proprietorship relied upon by the applicant 
in this case is of his user for the first time in India in connection with watches 
and allied goods mentioned by him of the mark ‘‘Caltex’’, which at the mate- 
rial time was a foreign mark belonging to Degoumois & Co. of Switzerland and 
used by them in respect of watches in Switzerland. Before the Deputy Re- 
gistrar and before Mr. Justice Shah, proprietorship was claimed on the basis 
that the application was entitled to it as an importer’s mark. Several authori- 
ties were cited and were considered and principles deduced and relied upon 
in that behalf. In our opinion, it is not necessary in this case to go inte 
details about facts in the various decided cases dealing with importer’s marks. 
In many of those cases, the dispute was between a foreign trader using a foreign. 
mark in a foreign country on goods which were subsequently imported by Indiaw 
importers and sold by them in this country under that very mark. In short, 
it was a competition between a foreign trader and the Indian importer for the 
proprietorship of that mark in this country. We have already reached a con- 
clusion that so far as this country is concerned, Degoumois & Co. have totally 
disclaimed any interest in the proprietorship of that mark for watches ete. In 
India, the mark ‘‘Caltex’’ was a totally new mark, for watches and allied goods. 
The applicant was the originator of that mark so far as that class of goods is 
concerned, and so far as this country is concerned. He in fact used it in 
respect of watches, There is no evidence that that mark was used by anyone 
else in this country before the applicant, in connection with that class of goods. 
Unquestionably, the applicant’s user was not large, hut that fact makes no 
difference, because so far as this country is concerned, the mark was a new 
mark in respect of the class of goods in respect of which the applicant used it. 
We, therefore, hold that the applicant is the proprietor of that mark. 

The next point for decision is whether the use of the mark was likely to 
deceive or cause confusion. It involves the decision whether there was any 
tangible danger of deception or confusion being caused by the use of that mark. 
Under the provisions of s. 11, clause (a), of the Act, a mark is disentitled to. 
be registered if the use of it is likely to deceive or cause confusion. It may 
be stated that s. 12 does not fall for consideration in this case in this respect, 
because the mark is identical and, therefore, no question of its being deceptive- 
ly similar to the mark of tlie opponents arises. 


3 (1922) 39 R.P.C. 171. 5 (1900) LL.R. 24 Mad. 163, 
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- The. Deputy Registrar held that though the marks were identical, as the 
competing goods were entirely different in character, and as there was not 
only no connection in the course of trade between the competing goods, but 
also, the fact that, the competing goods were never sold at the same shop much 
less at the counter, and as the trade channels through which the respective 
goods passed were entirely different, and as the reputation that the opponents’ 
marks had acquired was only in respect of the goods for which their marks 
were in fact used; there was no tangible danger of any deception or confusion 
arising. The learned Judge held in the appeal against the order of the Deputy 
Registrar. that this decision of the Deputy Registrar was quite right in law, 
and that there was no question of any confusion arising in the mind of the 
public. ‘It is now well settled that whether there is a likelihood of deception 
er confusion arising is a matter for decision by the Court, and that no witness 
is entitled to say whether the mark is likely to deceive or to cause confusion ; 
for example, see Parker-Knoll Lémited v. Knoll International Limited. It is, 
therefore, clear that evidence by a witness that it is likely that purchasers of 
the goods will:be deceived is inadmissible, but the evidence which would be 
adniissible would be of a witness who is accustomed to buy the articles in 
question, aud he can say that he himself would be deceived. 

. In this case the two marks are identical. Therefore, there is no question of 
any confusion arising because of any ‘‘similarity’’ between the rival marks. 
It is the finding of the Deputy Registrar and also ‘of the learned Judge that 
there is no connection between the two marks in the course of trade or by reason 
of there being any common trade channels. That finding has not been chal- 
lenged before us. The only ground urged by Mr. Rege in support of the con- 
tention that there was likelihood of deception and confusion, was that there 
is a danger that the goods of the applicant would be taken by purchasers as 
being the goods of the opponents, that is, as indicating that the goods had 
gome connection with the opponents. Mr. Rege invited our attention to cer- 
tain leading cases on this point. ; 

_ Mr. Rege relied upon the case reported in In the matter of Dunn’s Trade 
Mark.” In that case, one Dunn applied to register a label for baking powder 
containing conspicuously the words ‘‘Fruit-Salt Baking Powder”. The appli- 
cation was opposed by one Eno on the ground that he had registered the words 
‘*Fruit-Salt’’ as a trade mark for certain preparation, and had used those 
words to denote his preparation. The case reported is a decision of the House 
of Lords. We need not set out the various pieces of evidence relied upon in 
that case. Lord Watson held that Dunn’s use -of the words ‘‘Fruit-Salt’’ would 
have the effect of deceiving the people as there would be a suspicious connec-: 
tion between the two articles in the minds of many persons. 

” Another case relied upon by Mr. Rege is that of Edward, Hack for the re- 
gistration of a Trade Mark.® In that case, an application was made for re- 
gistration of the words ‘‘Black Magic’’ in respect of laxatives. The 
application was opposed by the proprietors of the mark ‘‘Black Magic’’, which 
was registered for being used in respect of ‘Chocolate and chocolates’. The 
judgment shows that it could be held that there is a tangible danger of con- 
fusion, if it could be found that there is‘a risk of confusion that some persons 
would be likely to think that the two “Black Magic’’ preparations were made 
by the same manufacturers, and others to wonder if this might be the ease. 
` Another ease relied upon by Mr. Rege was The Eastman Photographic Mate- 
rial Company, Ld. v. The John Griffiths Cycle Corporation, Ld. and The Kodak 
Cycle Company, Ld.2 In that case, the Eastman Company were manufactur- 
ing Kodak cameras, and also started manufacturing certain cameras specially 
adapted for being used on bicycles, which were known as ‘‘Bicycle Kodaks’’, 
The Eastman Company had invented the mark ‘‘Kodak’’ and were using it in 
respect of their goods. Another company, John Griffiths Cyele Corporation 
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Ld., applied for registration of the word ‘‘Kodak’’ for cycles. They thereafter 
got registered a new company called ‘‘Kodak Cycle Company Ld.” That com- 
pany along with John Griffiths Cycle Corporation started advertising ‘‘Kodak 
cycles’. The Eastman Company commenced an action against them for pre- 
venting the use by them of the mark ‘‘Kodak’’. Evidence was led in that case 
which showed a close connection between the bicycles and the photographie 
trades. It was held in that case that no intelligible reason had been suggested 
why the defendants took the term ‘‘Kodak’’ to be applied to their cycles, or 
registered that word as a trade mark, or used it as the title of the company, 
except for the purpose of connecting themselves in some way with the plaintiff 
company and its business; and that was their real and sole object. It was 
further held that the defendants’ action in adopting the mark ‘Kodak’ and 
giving the name to the new corporation was really to try and get a monopoly 
of the word “Kodak” as connected with cycles, and that they wanted to use 
the word ‘‘Kodak’’ and acquire a monopoly of it, as applied to cycles, in the 
hope and with the intention of, in some shape or other, identifying their com- 
pany with the plaintiff company whose ‘‘Kodaks’’ were so well known in the 
market—to cause the public to suppose either that the defendant company was 
connected with the plaintiff company, or to lead the public to suppose that the 
goods which the defendant company was going to sell were the goods of the 
plaintiff company, and so to obtain the benefit of the large reputation of the 
plaintiff company. On those considerations, it was held that there was danger 
of confusion, and that no registration of the defendants’ mark ought to have 
been made. 

The next case relied upon was that reported in In the matter of an Applica- 
tion by Ferodo, Ld.1° It was an application for defensive registration of the 
mark ‘‘Ferodo’’ in connection with pharmaceutical articles and tobacco, and 
certain smokers’ requisities. The mark was registered in several classes, but 
it was principally used for brake linings and clutches. The judgment in 
that case is useful as it shows that in judging whether there is a tangible 
danger of deception or confusion resulting a test would be whether the person 
seeing the mark attached to the new class of goods would assume that they 
originated from the proprietor of the mark of a registered user. It further 
shows that in assessing whether there is a tangible danger of deception or con- 
fusion, the nature of the goods is an important factor, for more special in 
character those goods are and the more limited their market, the less likely 
will be the inference that there is such a tangible danger. 

Mr. Rege also relied upon the judgment in the case of Walter v. Ashton.'! 
In our opinion, the principles governing this aspect of the case are well esta- 
blished, and it is not necessary to refer to any further authorities in support 
of those principles. 

Mr. Bhabha took us through the judgments in the said three cases reported 
in In the matter of Dunn’s Trade Mark, Edward Hack for the registration of 
a Trade Mark and The Eastman Photographic Materials Company Ld. v. John 
Griffiths Cycle Corporation, Ld. and The Kodak Cycle Company Id. He 
also invited our attention in detail to the facts in those cases, and the points 
of similarity and distinction between those cases and our case, and how, in 
the light of the comparisons and distinctions made by him, those principles 
should be applied to this case. He pointed out that in all those cases, there 
was a trade connection between the competing goods. He argued that, there- 
fore, the principle of trading on another’s reputation as-a factor likely to 
cause deception or confusion would apply only when the user of both the 
marks was confined to the same or similar classes of goods. He argued that 
the principle of causing confusion would not be applicable when it was alleg- 
ed that advantage was sought to be taken of the reputation of the opponents 
generally, and not in respect of the reputation in respect of the actual user in 
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connection with a particular class of goods.. In our opinion, it is not necessary 
to go in detail into the aspect of comparisons and distinctions as pointed out 
by Mr. Bhabha. One must never forget that what s. 11(a@) requires to be de- 
cided is whether the mark sought to be registered is likely to deceive or cause 
confusion. That likelihood must vary on the facts of each case. Human con- 
duct is varied and complex. The importance of a particular fact or facts may 
vary in the perspective of the totality of the facts of each case. The importance 
of a particular fact may increase or diminish when considered in combination 
with different sets of facts. What has to be decided in a case is whether on 
the totality of the facts of that case, it is likely that there would be deception 
or confusion. It would, therefore, be totally misleading to rely only on some 
individual fact or facts from a decided case and put emphasis on them without 
taking into account other facts in combination with which that particular fact 
was looked upon as yielding any principle. All factors which are likely to 
create or allay deception or confusion must be considered in combination. Broad- 
ly speaking, factors creating confusion would be, for example, the nature of 
the mark itself, the class of customers, the extent of the reputation, the trade 
channels, the existence of any connection in the course of trade, and several 
others. Of course, it need not be stated that it would not be that all such 
factors would exist in each and every case. 

Now, before proceeding to consider the facts of this case, it is necessary to 
bear in mind that in proceedings for application for registration, the onus of 
proving that the mark is not calculated to deceive or cause confusion lies on 
the applicant. That proposition is well established, for example, see the judg- 
ment of Lord Watson in the above case In the matter of Dunn’s Trade Mark, 
and also the judgment in Edward Hack’s case. 

In this case, the goods are totally different. There is no ‘trade connection 
between them. There is no connection in the course of trade, nor any common 
trade channels. These are factors against holding that there would be any 
danger of deception or confusion. But we must consider the factors which 
tend to show that there is a likelihood of creating deception or confusion. The 
opponents have been using their mark on a very large scale since 1937. Their 
sales in 1956 exceeded Rs. 30 crores. Their publicity is widespread and large. 
In 1956 they spent over a million rupees on advertisements. The goods in 
respect of which they use the trade mark ‘‘Caltex’’ are mainly petroleum, 
kerosene and lubricants like greases and oils ete. The goods in respect of 
which the applicant seeks registration are mainly watches. The class of goods 
in respect of which the applicant seeks registration is wider than watches and 
watches can be both costly and cheap. It cannot go without notice that the 
goods in respect of which the applicant in fact used the mark before he applied 
for registration were very cheap watches. The goods of the opponents are 
used by persons all over India, in cities and villages, in different walks of life, 
rich or poor, literate or illiterate. The goods of the applicant are different in 
nature,’ But they are watches. They can be cheap watches. The potential 
market for them is, therefore, similar to that of the existing market of the 
opponents, in the sense that the goods of both the parties are not special goods. 
They are goods which would be purchased by the common man. Now, so far 
as the word ‘‘Caltex’’ is concerned, it is common to the opponent’s mark as 
also to the opponent’s name. To mention the mark ‘‘Caltex’’ is also to men- 
tion the name of the owner. The mark is unlike the ‘‘Lion’’ or the ‘‘Stag’’ 
mark, where thert would be no direct connection between the mark and the 
name of its owner. The opponents are a large company known by many as 
having large resources, and therefore, capable of starting any new industry 
or trade. Because of that reason, there is a greater probability of the public 
believing that any goods with the mark ‘‘Caltex’’ on them would be the goods 
of the opponents. This is, in our opinion, sufficiently established by the 36 
affidavits referred to above. The deponents of these 36 affidavits are from 
different parts of India, and from different vocations. In this connection, it 
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may be stated that one of the deponents, Pujara, in his cross-examination, has 
stated that he would not be confused if he found the mark ‘‘Caltex’’ on other 
goods, like potato chips, hats, umbrellas ete. Such evidence on this particular 
point is not of much assistance. A witness who says so may be more particular 
or may have a sub-conscious background, whereby he makes the necessary distinc- 
tion between the mark as used on different kinds of goods. Although such 
evidence would be weak, even such weak evidence has “not been produced. by 
the applicant. There is no affidavit on behalf of the applicant of any witness 
who says that he would not be so deceived or. confused. But, there is-the 
evidence of Rajpal, who even in his cross-examination has stated that he would 
take all goods bearing the mark ‘‘Caltex’”’ to have been manufactured by the’ 
opponents. The evidence of the other deponents as contained in their affi- 
davits is similar. There is an additional factor to be taken into consideration. 
The applicant has given no explanation why he selected the word ‘‘Caltex’’, 
Mr. Bhabha contended that although the applicant has not specifically stated 
the reason for his selection, it can be inferred from the other statements of 
the applicant on the record. He pointed out that the applicant has stated 
that in about April 1955 he had gone to Switzerland: that he saw the mark 
applied by Degoumois & Co. on their watches; and that, their watches had good 
sales. He says that these facts by themselves provide the reason for his mak- 
ing the selection. But, unfortunately for the applicant, it is also his evidence 
that Degoumois & Co. had other marks in respect of their watches. As a 
matter of fact, on the first order which the applicant placed with Degoumois 
& Co., which is dated April 6, 1955, the mark originally selected by him in 
respect of the categories of watches covered thereby was ‘‘Sandy’’, which also: 
was a mark of Degoumois & Co. He got the mark ‘‘Sandy’’ changed to “ Cal- 
tex” only subsequently. Why he made the change has not been explained. 
Tt would be legitimate to infer that he selected the mark ‘‘Caltex’’ to take 
advantage of the reputation of that mark as used by the opponents in con- 
nection with their goods. The applicant’s selection of the mark was made, 
to use the words of Lord Denning in Parker-Knoll Ld. v. Knoll International 
Limited, with intention to deceive and cause confusion, and he must, there- 
fore, be given credit for success in his intention, and we should not hesitate 
to hold that the use of that mark is likely to deceive or cause confusion. In 
this connection, the following passage from the judgment in Edward Hack’s 
case, occurring at page 106 is relevant: 

“I think that a large numbor of persons if they heard of laxative called ‘Black Magic’ or 

saw advortisements of a laxative called ‘Black Magio’ would be likely to think that the laxative 
was made by the same firm who made the ‘Black Magic’ chocolates”, 
On the facts of this case, we have no hesitation in holding that a large aunties 
of persons, if they see or hear about the mark ‘‘Caltex’’ in connection with 
watches, would be led to think that the watches were in some way connected 
with the opponents, or they would at least wonder whether they were in any 
way connected with the opponents. Persons seeing the mark attached to watches, 
which is a new class of goods, would assume, or are most likely to assume, that 
they originated from the proprietor of the mark, namely, the opponents. 

We are, therefore, of the opinion that if the application for registration is 
granted and the mark is used in connection with the goods in respect of which 
the application is made, it is lkely to cause deception and confusion. 

Mr. Rege urged that the applicant acted dishonestly in selecting the mark 
“Caltex”, with the intention of trading on the wide reputation “which that 
mark enjoys in India, that the applicant’ s case is not founded on truth, and 
that, because of these two reasons, the applicant should be held disentitled to 
registr ation under the discretionary provisions contained in cl. (e) of s. 11 of the 
Act. Under that provision, there is prohibition against registering a mark 

‘which would otherwise be disentitled to protection. in a court.’ The provi- 
sion contained in cls. (a) to (d) of that section shows that the factor which is 
to be taken into account for not registering a mark is a factor connected with’ 
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the mark itself, in contra-distinction, for example, to a factor concerning the 
person applying for registration or the facts or circumstances under which or 
the intention with which he applies for registration. The provision contained 
in cl. (e) is discretionary. It is to be considered in cases when an application 
is made for registration. Such application has to be made under s. 18. Sub- 
section (4) of s. 18 also contains a provision for the exercise of discretion in 
accepting or refusing to register, because it provides: 


“The Registrar may refuse the application or may accept it absolutely or subject to such 
amendments, modifications, conditions or limitations, if any, as he may tlirk fit.” 
Both these provisions confer a discretion in accepting or refusing registration. 
It would be unreasonable to aseribe to the Legislature an intention to provide 
for such a diseretion at two places in the same enactment, and that too without 
making any distinction as to the cireumstances under which it can be exercised, 
or the objects for which it should be exercised. It leads to the conclusion that 
the Legislature intended to make a provision for the exercise of discretion but 
in different set of circumstances under cl. (e) of s. 11 and under sub-s. (4) of 
s. 18. In this connection, Mr. Bhabha invited our attention to the following 
statement in Kerly on Trade Marks, 8th edn., at p. 167: 


“This section is directed to some positive objection to registration and not to mero lack 

of qualification. It contemplates some illegality inherent in the mark itself.” 
The statement is made in Kerly in relation tos. 11 of the English Act, which is, 
for this purpose, in pari materia with cl. (e) of s. 11 of our Act. One of the 
cases relied upon by Kerly in support of that statement is that of Hassan El- 
Madi’s Application for Trade Mark.'* In construing the provision of the English 
Act, Lloyd Jacob J. observed in that case (p. 295): 

“In my judgment, the reference in Sec. 11 to disentitlement to protection in a Court of 

Justice is to be related to something inherent in the mark applied for, That to me would 
follow from the fact that the phrase is qualified by ‘by reason of its being likely to daceive or 
cause confusion or otherwise’, and the fact that it introduces as proper for considoration any 
matter arising out of the form and nature of the mark applied for which could properly be 
objected to as unsuitable for inclusion in the Register,” 
In our opinion, the prohibition contained in cl. (e) of s. 11 must, therefore, 
be restricted to some illegality inherent in the mark itself and not de hors the 
= The Mr. Rege’s contention cannot be considered under the provisions 
of s. 11 (e). 

The question then arises whether the above two causes for disentitlement 
urged by Mr. Rege can prevent registration under s. 18(4). There is no abso- 
lute right to registration, and the Registrar has discretion to refuse registra- 
tion. That is the well settled position in law, and neither side has naturally 
urged any contention to the contrary. Mr. Rege’s allegation that the applicant 
was actuated by dishonesty in selecting the mark concerns his motive. The 
other allegation of Mr. Rege that the applicant’s case was not founded in truth 
ascribes to the applicant dishonest conduct. Mr. Bhabha, however, contended 
that there is no such plea at all taken by the opponents before the Registrar, 
nor have any particulars in that behalf been given. This complaint is not 
justified. There is such a plea taken by the opponents. It is to be found in 
the very first document which they filed before the Registrar, namely, the 
notice of opposition, It is stated in para. 5 of the grounds of opposition. In 
the language in which it is taken, however, dishonesty as such has not been 
specifically stated. But what has been stated is that the Registrar should in 
the exercise of his discretion refuse to grant the application for registering 
the mark. But after the notice of opposition was filed, the opponents filed the 
affidavit of Bery dated December 8, 1959. In para. 15 of that affidavit, it is 
stated that any one in India using the trade mark ‘‘Caltex’’ as a trade mark 
ón goods not of the manufacture of Caltex (India) Ltd. would be using it 
merely for the purpose of deceiving the publie into supposing that they are 
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manufactured by Caltex (India) Ltd. This is a clear allegation of dishonesty, 
and the plea was taken before the Deputy Registrar before the proceedings 
before him concluded. In any event, that plea was argued before the Deputy 
Registrar, and the Deputy Registrar has recorded a finding on that plea. It 
was also argued before Mr. Justice Shah, and he also has recorded his finding 
on that plea. The applicant did not, at any stage, register any protest, and 
it is, therefore, not open to him now to resist this argument on the ground that 
it was not pleaded at all. But there is another ground to hold against this 
particular contention of the applicant. What Mr. Rege has urged is that the 
Registrar ought to have exercised his discretion against registering the appli- 
cation of the applicant. The discretion has been vested in the Registrar under 
s. 18(4), for protection of the interests of the general public. In this connec- 
tion, the judgment in Midland Counties Dairy, Ld. v. Midland Dairies, Ld.1% 
may be referred to. In that case, no fraud was alleged, and as a matter of 
fact, the chief witness for the plaintiff disclaimed any allegation of fraud, It 
was argued that in these circumstances, the Court should exclude all consi- 
derations of fraud from its mind. It was held: ‘‘In my opinion the court is 
not bound by the form of the pleadings, or by disclaimer on the plaintiff’ 8 
behalf, to shut its eyes to a case of fraud if convinced that one exists.’’ It is 
clear that the discretion has been vested under s. 18 (4) so that the tribunal 
can satisfy its conscience and satisfy itself that registration of the mark would 
not operate as a fraud on the general public. In our opinion, therefore, it is 
open to Mr. Rege to urge this contention, Even if he did not urge it, it is 
our duty to see that what has been alleged by Mr. Rege against the appli- 
cant does not exist in the way of the application being registered.... 


In our opinion, due to both the above reasons, the discretion under s. 18(4) 
should have been exercised against registering the applicant’s application, The 
Deputy Registrar has, however, exercised the discretion in favour of registra- 
tion. Mr. Justice Shah held against exercising that discretion in favour of 
registering the application. He thereby interfered with the exercise of the 
discretion by the Deputy Registrar and actually exercised it conversely. The 
question arises whether on the circumstances of this case there was reason to 
interfere with the exercise of his discretion by the Deputy Registrar. This 
discretion is a judicial discretion, and the Deputy Registrar’s exercise thereof 
should be over-ruled only if he ‘has applied wrong principles of law or has 
not appreciated the facts before him. 


These principles can be gathered from In the matter of Willtam Bailey 
(Birmingham) La. and In the matter of J. & P. Coates Ld. Now, in this 
ease, the material portion of the decision of the Deputy Registrar is as 
follows : 

“The opponents have very vehemently urged that the application should be refused by 
the Tribunal in the exercise of its discretion, No doubt section 18 of the Trade and Merchandise 
Marks Act, 1958 confers upon the Registrar a discretion to refuse or accept an application but 
then such discretion has to be reasonably and not capriciously exercised and must be based 
upon judicial and legal principles. Having regard to the findings of fact arrived at by me in 
this case, namely, that the competing goods are entirely different in character and that the 
respective trade channels are entirely different and that despite the reputation acquired by the 
opponents’ mark the applicant’s mark will not reasonably be likely to deceive or cause con- 
fusion, I fail to see on what legal or judicial basis can I justifiably exercise the discretion adver- 
gely to the applicant. Moreover, in view of my aforesaid findings, my exercise of discretion 
adversely to the applicant in the present case would in effect amount to giving a monopoly to 
the opponents in the word “Caltex” irrespective of auy goods whatsoever and that would be 
throwing to the winds and doing violence to the basic principles of the Law of Trade Mark which 
permits the use and registration of the same mark by two different persons in respect of goods 
entirely different in character.” 


13 (1948) 65 R.P.C. 429. 15 (1936) 53 R.P.C. 355. 
14 (1935) 52 R.P.C. 138. 


1965.] SUNDER V. CALTEX (INDIA) LTD. (0,C.J.)—Mody J. 49 


It is clear that the Deputy Registrar has taken into account two factors for 
deciding that he could not exercise his discretion against the applicant. 

Taking the second factor first, he felt that the exercise of his discretion ad- 
versely to the applicant would, in effect, amount to giving a monopoly to the 
opponents in the word ‘‘Caltex’’ irrespective of any goods whatsoever. The 
use of the words ‘‘in the present case’’ suggests that he was limiting his 
statement that ‘‘any exercise of discretion adversely to the applicant would in 
effect amount to giving a monopoly to the opponents’’ to this particular case 
only, and that he was not stating it by way of a general proposition applicable 
to all eases. Therefore, this statement must be considered in that restricted 
sense. In our opinion, read in that restricted sense, it is difficult to understand 
its meaning. How could the exercise of the discretion against the applicant 
result in the creation of a monopoly in the opponents in the word ‘“Caltex’’ in 
respect of every conceivable kind of goods? The exercise of his discretion 
against registration would disentitle only the applicant to use the mark. ‘‘Cal- 
tex’. But that would not be creation of a monopoly in the opponents. A 
monopoly means a sole right being vested in the applicant to use that mark to 
the exclusion of all other persons. By the mere fact of exercising discretion 
in that way, none other than the applicant would be disentitled to use the mark 
in respect of goods falling in the classes other than those for which the oppo- 
nents have registered their mark. It is quite clear that even if the discretion 
was exercised against the applicant, it could not have conferred any monopoly 
on the opponents as apprehended by the Deputy Registrar, or prevented any 
other person in a fit case from using the word ‘‘Caltex’’ as his trade mark in 
respect of other goods as permitted under the trade mark law. Thinking in 
terms of monopoly in this context was basically wrong. When considering the 
question of the exercise of his discretion the Deputy Registrar has taken into 
account a principle which had no application on the facts of this case. 

Turning now to the first reason, the Deputy Registrar felt that there was no 
legal or judicial basis for exercising the discretion adversely to the applicant 
because of the findings of fact which he has arrived at. No finding of fact 
arrived at by him, either individually or cumulatively with the other findings 
of facts, would make the exercise of his discretion against the applicant other- 
wise than on a legal or judicial basis. The findings of fact arrived at by him 
in connection with the proprietorship of the applicant and the question whe- 
ther there was a tangible danger of deception or confusion arising, were 
arrived at by him for those purposes only. He had to reconsider those find- 
ings of fact, to the extent that they were relevant for the purpose of exercising 
discretion, in conjunction with various other facts which were relevant for that 
purpose and which we have already pointed out when considering the two 
grounds urged by Mr. Rege in support of exercising the discretion against 
registering the application. He has, therefore, failed to appreciate, that is to 
take into consideration, all the relevant facts. A Court is, therefore, entitled 
to interfere with such an exercise of discretion. The approach would have had 
to be different if the Deputy Registrar had considered the other questions of 
fact, weighed them and come to a conclusion that he ought to exercise the dis- 
cretion against the applicant. In the latter event a Court could have inter- 
fered, not merely because the Court would, on its own, have taken a different 
view, but only if there was something fundamentally wrong in his apprecia- 
tion of the facts concerned. What the Deputy Registrar felt was that in view 
of his findings of fact, he was debarred from considering the other relevant 
facts either by themselves or even in combination with the facts as found by 
him, for the purpose of deciding how to exercise his discretion. This is not a 
case of merely a wrong appreciation of the facts before him by the Deputy 
‘Registrar. It is much stronger. In these circumstances, therefore, we are of 
the opinion that the learned Judge was justified in interfering with the exercise 
of his discretion by the Deputy Registrar. 

The appeal, therefore; fails and is dismissed with costs. Appeal dismissed. 
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Before Mr. Justice Patel. 


BASAWWA DADA MALI v. LIMBAWWA DADA MALL* 
Civil Procedure Code (Act V of 1908) Secs. 149, 107—Discretion given to Court per- 
‘  mitting making up deficit in Court-fee on memorandum of appeal how to be exer- 
cised—Practice—Advocate’s duty in relation to filing of appeal or application. 


The discretion given to the Court under s. 149 read with s. 107 of the Civil Pro- 
cedure Code, 1908, to permit making up deficit in the Court-feea on the memorandum 
of appeal has to be exercised judicially and not automatically merely for the ask- 
ing. Negligence of the party, his counsel or his clerk can be no good reason for 
exercise of Court’s discretion in favour of the erring party. 

It is the duty of the advocate to see whether his client’s appeal or application jis 
in time, calculate the value for the appeal, and calculate the Court~fees necessary, 
see whether all accompaniments are brought or sent, and then do what is needful. 
He must inform the client immediately about what is wanting and not wait until 
the office examines the papers and notifies the defects. If there is delay or laches 
in removing the objections the Court is not bound to condone the delay. 


. PATEL J. This is a second appeal. . It was filed on June 17, 1966. Objec- 
tions were notified on August 17, 1966. Two of the objections were that the 
appeal was beyond time by seven days and the appeal was not properly 
stamped. 

The application for condonation of delay in the filing of the appeal was filed 
on October 24, 1966, two months after it was notified. But mone of the objec- 
tions in the second appeal were removed. The Registrar, therefore, refused 
registration on November 18, 1966. Then on 78th day an application was filed 
saying that objections were removed and the appeal be registered, being appli- 
cation No. 910/1966. But even then the required Court-fee on the appeal was 
not paid. The office re-examined this matter and pointed out that Court-fee 
was not paid. But in the said application, curiously enough, it was not 
stated that the Court-fee was not paid and that time be granted for payment 
of Court-fees. Though financial difficulty of the appellant was stated to be the 
cause for non-removal of objections, in the said application, affidavit was not 
filed along with the application. f 

Additional Court-fees were paid on June 26, 1967, with an application that 
the delay be condoned. This application being application No. 1839 is made 
on June 28, 1967. 

Such matters are not by any means unusual. The Appellate Side Rules of 
the High Court lay down in what manner an appeal or application is to be 
filed making detailed provisions. The rules which permit incomplete filing 
are intended for meeting unforeseen contingencies. Instead, they are used as 
privileges. Almost every matter is filed incomplete in that (a) it is filed on 
eight annas stamp even where fixed stamp is payable, (b) care is not taken in 
correcting memo, very often sentences are left incomplete and do not make 
sense, (c) the names of parties are not correctly shown, (d) the memo and/or 
the Vakalatnama are not signed, (e) proper accompaniments are not filed, and 
(£) the claim is not stated, and so on. Even after the defects are pointed 
out, for long time nothing is done. The litigants and the advocates apparent- 
ly think that they are privileged to remove one objection at a time and’ 
‘the result is the office has to examine the same matter over and over again. 
„These ‘‘privileges’’ are exercised so far that there are hardly any appeals filed 
complete as required by law. As large number of appeals have to be examined 
over and over again, even initial examination of the matters is held up for 


*Deoided, July 18, 1967. Civil Application No. 1339 of 1967, 
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months. It is also noticed that almost every appeal takes eight to nine months 
to get ready for issuing of notices. Moreover, civil applications which are 
filed for condoning delays are again incomplete and they start the chain, of 
examinations. The state of affairs is more deplorable in cases where stay or 
injunction is obtained on admission of an appeal subject to office objections. 
It gives an advantage to the appellant and his lethargy pays dividends. Sure- 
ly, this state of affairs can hardly be tolerated. 

Experience has shown that the burden of seeing that requirement of the law 
is complied with, is thrown by the litigants and the Gentlemen at the bar on 
the clerical staff of the office. It is the office that must point out whether the 
appeal is filed after the period of limitation or not. If it is filed beyond time, 
then in a leisurely manner an application for condonation of delay in filing 
the appeal is filed. If there are defects in the filing, then they have to be 
pointed out and then they are removed one after the other. Even though we 
are living in a period where there are only rights and privileges, but no obli- 
gations, this state of affairs cannot be permitted. 

This case illustrates what I have said above. The application for condona- 
tion of delay has not even been numbered because the objections in the appeal 
have not been removed. I have examined the application for the condonation 
of delay and I find that it is not dated and does not bear the signature of 
the advocate. Though the affidavit has been sworn on July 18, 1966, the next 
day after the filing of the appeal it is filed on October 24, 1966. I fail to 
understand why even the application for condonation of delay in filing of the 
appeal is not filed along with the appeal. In this connection, I may refer 
to Krishnasami Pandtkondar v. Ramasami Chettiar,! where Sir Lawrence 
Jenene for the Judicial Committee says (p. 28): 

- ..It is the duty of a litigant to know the last day on which he can present his 
Geek and if through delay on his part it becomes necessary for him to ask tthe Court 
to exercise in his favour the power contained in s. 5 of the Indian Limitation Act, the 
burden rests on him of adducing distinct proof of the sufficient cause on which he 
relies”, 

Why the said application was not presented along with the appeal is not 
known. 

.. It is the duty of the advocate to know the provisions of law applicable in 
the case. When a client comes to him or he receives the papers he ought to 
see whether the appeal or application is in time, calculate the value for the 
appeal, and calculate the Court-fees necessary, see whether all accompaniments 
are brought or sent, and then do what is needful. He must inform the client 
immediately about what i is wanting and not wait until the office examines the 
papers and notifies the defects. If there is delay or laches in removing the 
objections the Court is not bound to condone the delay. In respect of the 
payment of Court-fees, s. 149 of the Civil Procedure Code, which, read with 
s: 107 of the Code, gives discretion to the Court to permit making up the de- 
ficit in the Court-fees on the memorandum. This discretion has to be exer- 
cised judicially and. not automatically merely for the asking. Negligence of the 
party, his counsel or his clerk can be no good reason for exercise of Court’s 
discretion in favour of the erring party. 

I. have carefully examined the matter and I have come to the conclusion 
that this is not a proper case for the exercise of my discretion to condone the 
delay. The application No, 1339 of 1967 for condoning the delay in the pay- 
ment of the Court-fees does not refer to what happened prior to April 24, a 
on which day the learned Judge granted the earlier application subject to 
payment of the Court-fee on April 25. The statement is 


“Accordingly the court-fee was to be paid the next day. But the petitioner being 
poor agriculturist could not arrange to send necessary amount and hence men amount of 
court-fee of Rs. 69/- remained unpaid”. 


I (1917) L.R. 45 I.A. 25, s.o. 20 Bom. L.R. 541, P.o. 
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The appellant-defendant No. 1 and the plaintiff are the widows of one Dada 
Patil. He also left daughters defendants Nos. 2 and 3 born through defendant 
No. 1. The plaintiff claimed 1/6th share in the property of her husband. 
Defendant No. 1 was and is holding all the properties of Dada which comprised 
of: 30 lands in Nagaj, 5 lands in Rayawadi, Miraj Taluka, 5 houses and some 
suit sites. Movable property consists of: five bullocks, one Kisan oil engine, 
two bullock-carts, one buffalo and six cows. With all this a solemn statement 
is made by the appellant ’g son-in-law that the appellant is poor and she could 
not raise Rs. 69. I have no doubt that the statement is not.true and cannot 
be believed. Iam, having regard to the manner the whole matter has proceed- 
ed, of the opinion that this is a clear case of negligence and no cause is made 
out for condonation of delay. 


ORIGINAL CIVIL. 


Before Mr. Justice Thakker. j 
THE NATIONAL UNION OF COMMERCIAL EMPLOYEES 
oa 
r STATE OF MAHARASHTRA.® 


Industrial Disputes Act (XIV of 1947), Secs. 12(5), 10(1), 18(3)—Company arriving at 
agreement relating to bonus with union representing its factory workers—Agree- 
ment not acceptable to union representing company’s office employees—Government 
rejecting latter’s request to refer dispute to Industrial Tribunal on ground that 
there could not be different rate of bonus for office employees—Whether Govern- 
ment’s decision based on extraneous consideration. 


A company arrived at an agreement under the Bombay Industrial panies Act, 
1946, with a union representing more than 4000 workers at its factory in connection 
with payment of bonus. This agreement was not acceptable to another union repre- 
senting 17 workers employed at the head office of the company. Conciliation pro- 
ceedings having failed, the latter union approached the Government for reference 
of the dispute to the Industrial Tribunal under the Industrial Disputes Act, 1947. 
The Government refused to refer the dispute on the ground “that the management 
has offered to the workmen bonua at the same rate at which it has paid bonus ~ 
to its factory workmen, numbering over 4000, under an agreement reached with 
their representative union...and there cannot be a different rate of bonus for the 
` workmen working in the head office of the company numbering over 20 only.” On 
the question whether the decision arrived at by Government was based on consi- 
~ ‘derations extraneous and not germane to the issue:— 
` Held, that it was open to the Government to take into consideration the fact 
that if two rates of bonus were declared, one for the workers at the head office and 
the other for the workers at the factory, it would lead to unrest amongst the workers, 
` the consequences whereof would adversely affect the production and endanger the 
° industrial peace, and 
ji ‘that, therefore, the reasons assigned by the 'Government were germane to the 
issue involved before it and there was nothing extraneous or foreign about the same, 
State of Bombay v. K. P. Krishna} distinguished. 
Bombay Union of Journalists v. State of Bombay? referred to. 
. qa ” 


THE ‘facts are stated in the judgment. 


*Decided, October 27, 1966. O.C.J. Misce- r (1960) 63 Bom. L.R. 127. 
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C. L. Dudhia, for the petitioners. 
8.B. Naik, for respondent No. 1. g 
' P. P. Khambatta, with R. P. Bhatt, for respondent No. 2. 2 


THAKETR J. By this petition, the petitioners challenge the decision of the 
State of Maharashtra, being respondent No. 1 herein, contained in the letters 
dated September 25, 1965 (exh. ‘M’ to the petition) and November 6, 1965 
(exh. ‘QO’ to the petition), whereby respondent No. 1 refused to refer the dis- 
pute between respondent No. 2 and the workmen employed in it at its head 
office at Bombay. 

_The relevant facts that are not in dispute shortly stated are: 

‘Respondents No. 2 are a limited company incorporated under the Indian 
Companies Act, having its sugar factory at Harigaon and its head office at 
Bombay. Respondent No. 2 have more than 4000 workers employed at its 
factory at Harigaon and have about 21 employees working at its head office 
at Bombay. There are two Unions of workers—one representing the workers 
employed at respondent No. 2’s factory at Harigaon and the other representing 
the staff employed at respondent No. 2’s head office establishment at Bombay. 
The Union representing the workers employed at the factory at Harigaon is 
Bakhar Kamgar Sabha, Shrirampur (hereinafter referred to as the said 
Union). The workers employed at respondents No. 2’s head office are repre- 
sented by petitioner No. 1, a Trade Union incorporated under the Indian Trade 
Unions Act, 1926. Petitioners Nos. 2 and 3 are the workman employed at the 
head office establishment of respondent No. 2 and are members of petitioner 
No. 1 Union. 

By its letter dated January 31, 1965, addressed to respondent No. 2, peti- 
tioner No. 1 made a demand for bonus for the year ending September 30, 1964. 
On February 23, 1965, petitioner No. 1 sent a reminder to respondent No. 2. 
Respondent No. 2 by its letter dated February 25, 1965, replied to petitioner 
No. 1, informing it that respondent No. 2 was negotiating with the said 
Union in connection with the claim for bonus for the relevant year and if any 
settlement were arrived at between respondent No. 2 and the said Union, the 
terms thereof would be applied to the workmen employed at its head office 
establishment at Bombay. By its reply dated February 27, 1965, peti- 
tioner No: 1 wrote to respondent No. 2 that it would prefer to negotiate a 
settlement with respondent No. 2 independently of what may be agreed upon 
by respondent No. 2 with the said Union, and in case respondent No. 2 refused 
to negotiate, petitioner No. 1 would refer the matter to the conciliation officer. 
Petitioner No. 1 thereafter by its letter dated April 27, 1965, addressed to the 
Deputy Commissioner of Labour, requested him to intervene in the bonus issue 
for the aforesaid year. It appears that some correspondence was exchanged 
between petitioner No. 1 and the Assistant Commissioner of Labour. ‘In the 
meanwhile, on June 11, 1965, an agreement was arrived at between respondent 
No. 2 and the said union representing over 4000 workers of respondent No. 2 
at its factory at Harigaon, in connection with the payment of bonus for the 
relevant year. By the said agreement, respondent No. 2 agreed to pay bonus 
at the rate of 3/12th of the basic earnings of the workers during the said year. 
Respondent No. 2 by its letter dated June 17, 1965, informed the Assistant 
Commissioner of Labour about the aforesaid agreement arrived at with the 
said union, and agreed to pay the same quantum of bonus to the workmen at 
its head office establishment at Bombay. The dispute raised by petitioner 
No. 1 regarding the bonus for the workmen at the head office establishment of 
respondent No. 2 was admitted in conciliation on or about June 18, 1965. 
Respondent No. 2 by its letter dated August 11, 1965, addressed to the Con- 
ciliation Officer intimated to him that in the past respondent No. 2 had paid 
bonus to the head office staff on the basis of the agreement reached with the 
said Union, and mmder the circumstances, petitioner No. 1’s claim for bonus 
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should not be accepted. Petitioner No. 1 by its letter dated August 20, 1965, 
addressed to the Conciliation Officer, contended that the agreement reached by 
the said Union with respondent No. 2 on the claim for bonus was not binding 
on the petitioners. As the conciliation proceedings before the Conciliation 
Officer failed, he submitted his failure report to respondent No. 1 on or about 
August 31, 1965. Thereupon, petitioner No. 1 by its letter dated September 
9, 1965, requested respondent No. 1 to refer the said dispute for adjudication, 
to the Industrial Tribunal under the Industrial Disputes Act, 1947 (herein- 
after referred to as the said Act). Respondent No. 1 by its letter dated 
September 25, 1965, refused to refer the said dispute to the adjudication of 
the Industrial Tribunal for the reasons mentioned therein. I would prefer 
to reproduce the reasons assigned by respondent No. 1 in its own words 
as. set out in the said letter: 

“and that Government is satisfied that there is no case for reference thereof 

under sub-section (5) of the said section 12 for the reason that the management has’ 
offered to the workmen bonus at the same rate at which it has paid bonus to its factory 
workmen, numbering over 4,000, under an agreement reached with their representative 
union under the Bombay Industrial Relations Act, 1946, which was applicable to them, 
and there cannot be a different rate of bonus for the workmen working in the head’ 
office of the company numbering over 20 only.” 
Petitioner No. 1, thereupon, by its letter dated November 1, 1965, pointed out 
to respondent No. 1 that the said dispute was pending before the appropriate 
authorities at the relevant period, namely, May 29, 1965, or thereafter, and 
therefore, the Bonus Act, 1965, was applicable and. as respondent No. 2 did 
not file any calculations as per the Bonus Act, 1965, the bonus agreed to be. 
paid under the said agreement with the said union was not at all adequate and 
not binding on petitioner No. 1. Respondent No. 1 by its letter dated 
November 6, 1965, turned down the request made by petitioner No. 1 and, 
inter alia, stated ‘‘that the dispute in question is not covered by the pay- 
ment of Bonus Act, as it was not pending before Government or any other 
authority under the Industrial Disputes Act immediately before 29th May 
1965. On these facts, petitioner No. 1 has approached this Court for issue 
of a writ of mandamus against respondent No. 1 for quashing its decision re- 
fusing to make a reference contained in the letters dated September 25, 1965, 
and November 6, 1965, and to direct the Industrial Tribunal for adjudication 
in accordance with the provisions of the said Act. 

Both the respondents have resisted the petition and have filed the respec- 
tive affidavits of D. Y. Konkar, dated September 30, 1966 and of Jamshed 
Dinshaw Kapadia, dated October 24, 1966. 

The petitioners have attacked the decision of respondent No. 1 contained in 
the aforesaid letters on several grounds mentioned in para. 6 of the petition. 
The chief grounds on which the petitioners have challenged the said decision’ 
are two-fold. (1) As the dispute regarding bonus for the year 1963-64 was 
pending before the appropriate Government and/or authority under the said 
Act immediately before May 29, 1965, the bonus to the workmen was payable 
in aceordance with the provisions of the Bonus Act, 1965, and therefore, the 

finding of respondent No. 1 that the Bonus Act, 1965, was not applicable is 
erroneous. (2) The decision arrived at by respondent No. 1 is based on con- 
siderations extraneous and not germane to the issue. ` 

At the hearing of the petition before me, Mr. Dudhia, appearing on be- 
half of the petitioners, has confined his attack only on the second ground men- 
tioned hereinabove. Mr. Dudhia has conceded, and in my opinion rightly, that 
having regard to the judgment of the Supreme Court in Jalan Trading Com- 
papy v. MUl Mazdoor Union,’ adjudging void certain provisions of Bonus 
Act being violative of art. 14 of the Constitution of India, it is not open fon 
him to question the impugned decision of respondent No. 1 on the first ground 
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hereinabove mentioned. The sole ground which survives for consideration of 
the Court is whether the reasons assigned by respondent No. 1 for refusing! to 
refer the said dispute to the Industrial Tribunal are extraneous and not ger- 
mane to the issue. 

Before I proceed to consider the rival contentions of the parties, it is con- 
venient at this stage to state the law on the subject that falls for my deter- 
mination. The law on the subject has been well settled by the judicial pro- 
nouncement of the highest Court of the land. The law on the subject enume- 
rated in two decisions of the Supreme Court reported in State of Bombay v. 
K. P. Krishna? and Bombay Union of Journalists v. State of Bombay, may 
be summarised thus: The provisions contained in s. 10(7) of the Industrial 
Disputes Act, 1947, read with s. 12(5) thereof indicate that the appropriate 
Government has to consider the expediency of making or refusing to make a re- 
ference, and for that purpose to consider all the relevant facts, and if the 
Government comes to the conclusion that it will not be expedient to make a re- 
ference, it would be within its jurisdiction to refuse to make such a refer- 
ence. But in casa the Government refuses to make a reference, then it is in- 
cumbent upon the Government to give reasons for refusing to make such a 
reference. If the appropriate Government in refusing to make a reference 
acts honestly and bona fide, the Court will not interfere with its conclusion, 
and will not exercise its jurisdiction under art. 226 of the Constitution of 
India. The Court is not sitting in appeal over the order of refusal made by 
the appropriate Government under s. 10(/) read with s. 12(5), and is not, 
therefore, entitled to consider the propriety or correctness of the reasons 
assigned by the Government for its order of refusal to make a reference. If, 
however, the appropriate Government refuses to make a reference on irrele- 
vant ‘considerations, or on extraneous grounds or acts mala fide, the Court 
would certainly interfere by issuing the appropriate writ or order or direction 
against the appropriate Government. The aforesaid principles of law clearly 
emerge from the aforecited two decisions of the Supreme Court. 

It has been strenuously urged by Mr. Dudhia for the petitioner that the 
Government in refusing to make a reference has taken into consideration ex- 
traneous points not germane to the inquiry. Mr. Dudhia submits that respon- 
dent No. 1 has assigned reasons for refusing to make the reference, and those 
reasons indicate that the Government has taken into account irrelevant matters 
foreign to the question before it. On this aspect of the matter, Mr. Dudhig 
contends that the settlement arrived at between the said Union on the one 
part and respondent No. 2 on the other, was not based on the well established 
principles of law relating to payment of bonus, and therefore, respondent 
No. 1 was not justified in refusing to refer the dispute to the Industrial Tri- 
bunal. Now, it is nowhere alleged in this petition that the agreement arrived 
at between respondent No. 2 and the said Union was not based on well settled 
principles of law relating to payment of bonus. Mr. Dudhia was at pains to 
find out such an averment in the petition, but he has not been able to show 
the same to me. He has, however, referred me to the letter dated August 20, 
1965, addressed by petitioner No. 1 to the conciliation officer (exh. J to the 
petition), wherein it is inter alia stated: 

. “Hence if as one can make out from the earnings of the Company, the Union in 
Shrirampur has accepted a bonus less than what the workmen are entitled to in the 
strict,application of bonus formula or as provided in the Bonus Ordinance, such a lower 
banus need not necessarily be accepted by the workmen in the Head Office for the 
simple reason that the service conditions here and the benefits the workmen at this 
end get are less than what the benefits the workmen at Factory are getting.” 

At the highest the above letter indicates that petitioner No. 1 had raisell a a 
contention before the conciliation officer that the bonus accepted by the said 
Union is less than what the workmen were entitled to in strict compliance with 
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the bonus formula. From the statement reproduced hereinabove, it is not 
possible to reach the conclusion thåt the settlement arrived at between res- 
pondent No. 2 and the said Union was not based on the well settled principles 
of law relating to the payment of bonus to the workmen. If what Mr. Dudhia 
says is correct, namely that the well settled principles of law relating to pay- 
ment of bonus were not complied with, then that fact would have beeu averred 
in the petition in the forefront. It is highly improbable that the said Union 
which represents more than 4000 workers would agree to accept any formula 
eontrary to law or not in conformity with the well settled principles of law 
relating to payment of bonus. 

Mr. Dudhia next contended that the reason assigned by respondent No. 1 
namely that there would be two different rates of bonus one for the workmen 
working in the head office of the company and the other for the workmen re- 
presented by the said Union is irrelevant and extraneous. In support of his 
aforesaid contention Mr. Dudhia strongly relied upon the aforecited decision 
of the Supreme Court reported in State of Bombay v. K. P. Krishna and in 
particular on the following passage (p. 137) : 

. Similarly, even in regard to the claim for bonus, if the respondents are able 
to show that the profity earned by the company during the relevant year compared to 
the profits earned during the preceding years justified their demand for additional bonus 
it would plainly be a punitive action to refuse to refer such a dispute solely on the 
ground of their misconduct, In this connection it may be relevant to remember that 
for the said misconduct the company did take disciplinary action as it thought fit and 
necessary, and yet it paid the respondents bonus to which it thought they were entitled. 
Besides, in considering the question as to whether a dispute in regard to bonus should 
be referred for adjudication or not it is necessary to bear in mind the well established, 
principles of industrial adjudication which govern claims for bonus. A claim for bonus 
is based on the consideration that by their contribution to the profits of the employer 
the employees are entitled to claim a share in the said profits, and so any punitive 
action taken by the Government by refusing to refer for adjudication an industrial 
dispute for bonus would, in our opinion, be wholly inconsistent with the object of the 
Act. If the Government had given some relevant reasons which weré based on, or 
were the consequence of, the misconduct to which reference is made it might have 
been another matter.” 


Now the aforesaid case is clearly distinguishable from the present case. In 
that case, the workers had pressed four demands to the company, and they 
were in respect of gratuity, holidays, classification of certain employees and 
for payment of unconditional bonus for the financial year ending October 31, 
1953. The Conciliation Officer, however, admitted into conciliation only two 
of such demands, and they were in respect of classification of certain em- 
ployees and the ‘ponus for the year 1952-53, and the remaining two demands 
were not admitted into conciliation. As the conciliation proceedings proved 
infructuous, a failure report was submitted by the conciliator. On receipt of 
that report, the Government considered the matter and came to the conclu- 
gion that the dispute in question should not be referred to the Industrial Tri- 
bunal for adjudication, and the said decision was communicated to the workers’ 
Union. The reason why Government refused to refer the said dispute to the 
Tribunal was that ‘‘The workmen resorted to go slow during the year 1952- 
53.’’ That decision of Government was challenged before this Court. This 
Court took the view that the reasons assigned by the Government were extra- 
neous and not germane, and therfore quashed and set aside the said decision. 
The appellate Court also took the same view, and the matter was taken to the 
Supreme Court. Their Lordships of the Supreme Court confirmed the find- 
ing of this Court and held that the Government relied upon wholly irrelevant 
or extraneous considerations. Now the facts of that case are entirely different 
from the facts of the present case. In that case, the reason assigned by the 
Government namely, that the workers resorted to go slow, was not at all ger- 
mane to the dispute which was sought to be referred by "the workmen to the 
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Industrial Tribunal. The dispute which was sought to be referred by the work- 
men to the Tribunal related to classification of certain employees and the bonus. 
Now, ‘resorting to go slow’ policy by the workers can have no relevance to the 
classification of the employees. It is thus clear that the reason assigned by Gov- 
ernment for not referring the dispute for adjudication of the Industrial Tri- 
bunal was clearly extraneous. There was no doubt that in that case Govern- 
ment wanted to take punitive measures in order to maintain discipline amongst 
the workers, and their Lordships of the Supreme Court have held that it is 
not open to Government to take punitive measures in the guise of expediency 
of refusing to refer the dispute to the Industrial Tribunal. One more fact 
which appears to have weighed with the Supreme Court was that even after 
the workers had resorted to go slow policy the company had paid bonus. On 
the aforesaid facts the Court came to the conclusion that there were extra- 
neous considerations which weighed with the Government in refusing to refer 
the dispute to the Industrial Tribunal. 

In the present case, can we say that the reasons assigned by respondent 
No. 1 are totally irrelevant or extraneous to the object of the Act? Now, the 
object of the Act is not only to make provisions for investigation and settle- 
ment of industrial dispute, but also to secure industrial peace, so that it may 
result in more production and improve national economy. Co-operation be- 
tween capital and labour is essential for maintenance of increased production 
and industrial peace. It would, therefore, be open to the Government to take 
into consideration the fact that if two rates of bonus were declared, one for 
the workers at the head office and the other for the workers at the factory, it 
would lead to unrest amongst the workers, the consequences whereof would 
adversely affect the production and endanger the industrial peace. Now, it is 
not disputed that the said Union represents more than 4000 workers and peti- 
tioner No. 1 represents 17 workers out of which 4 workers have accepted the 
bonus on the basis of tae said agreement arrived at between respondent No. 2 
and the said Union., Now, if respondent No. 1 had acceded to the request 
made by the petitioners and referred the dispute to the Industrial Tribunal, and 
in case, the Industrial Tribunal were to hold that the bonus payable to the 
workers at Bombay should not be 3/12th as agreed upon by the said Union, 
but should be more, there is every likelihood of discontentment amongst the 
workers at the factory. Thus, respondent No. 1 was justified in taking into 
consideration all the aforesaid facts whilst arriving at the decision to re- 
fuse to refer the dispute to the Industrial Tribunal. I think the reasons 
assigned by the Government are germane to the issue involved before it and 
there is nothing extraneous or foreign about the same. As the Government 
has'not taken into consideration any foreign factors in arriving at its deci- 
sion contained in the letter of September 25, 1965, I do not think that the de- 
cision arrived at by the Government should be quashed or set aside. 

It may be convenient at this stage to deal with one contention urged by 
Mr. Khambatta for respondent No. 2. Mr. Khambatta submits that Govern- 
ment whilst rejecting the application made by petitioner No. 1 to refer the dis- 
pute to the Industrial Tribunal hak to apply its mind and prima facte come 
to the conclusion as to whether any case was made out by the petitioners for 
reference of the dispute to the Industrial Tribunal, and in this case, Govern- 
ment has after taking into consideration all the relevant facts, come to the 
conclusion that there was no prima facie case for making a reference to the 
Industrial Tribunal, and therefore, the Court should reject the contention 
urged by the petitioner. In support of his aforesaid submission Mr. Khambatta 
relied upon the following passage appearing at p. 1622 of the aforecited deci- 
sion of the Supreme Court reporten in Bombay Union of Journalists v. State 
of Bombay: ih - 
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“Besides, in dealing with this contention, it is necessary to remember that in enter- 

taining an application for a writ of mandamus against an order made by the appropriate 
Government under S. 10(1) read with S. 12(5), the Court is not sitting in appeal over 
the order and is not entitled to consider the propriety or the satisfactory character of 
the reasons given by the said Government. It would be idle to suggest that in giving 
reasons to a party for refusing to make a reference under S. 12(5), the appropriate 
Government has to write an elaborate order indicating exhaustively all the reasons 
that ‘weighed in its mind in refusing to make a reference. It is no doubt desirable that 
the party concerned should be told clearly and precisely the reasons why no reference 
is made, because the object of S. 12(5) appears to be to require the appropriate Govern- 
ment to state its reasons for refusing to make a reference, so that the reasons should 
stand public scrutiny; but that does not mean that a party challenging the validity of 
the ‘Government’s decision not to make a reference can require the Court in writ 
proceedings to examine the propriety or correctness of the said reasons. If it appears 
that the reasons given show that the appropriate Government took into account a con- 
sideration which was irrelevant or foreign, that no doubt, may justify the claim for a 
writ of mandamus, But the argument that of the pleas raised by the appellants two 
have been considered and not the third, would not necessarily ' entitle the party to 
claim a’ writ under Art. 226.” 
In my view this contention of Mr. Khambatta seems to be well founded and 
should be accepted. In my opinion, respondent No. 1 after considering all the 
facts and circumstances of the case did not think it expedient to refer the dis- 
pute to Industrial Tribunal as requested by the petitioner and in ‘doing so 
réspondent No. 1 has not taken into consideration any irrelevant or extraneous 
matters. 

At this stage I will like to refer to a certain line of argument adopted by 
Mr. Naik on bebalf of respondent No. 1. Mr. Naik has urged that the agree- 
ment arrived at between respondent No. 2 and the said Union is binding on 
the petitioner. I may at the outset state that this contention urged by 
Mr. Naik is not to be found in the affidavit in reply filed on behalf of respon- 
dent No. 1. But as the argument urged by Mr. Naik raises pure question of 
law, I permitted Mr. Naik to urge that point. In support of his aforesaid 
contention Mr. Naik placed reliance upon the judgment of the Madras High 
Court reported in Workers of B. & C. Co. v. Commr. of Labour.4 I do not 
think it necessary to set out in detail the facts of that case, as in my opinion 
that judgment has no bearing whatsoever to the facts of the present case. The 
Madras High Court has held on construction of s. 18(3) of the Industrial Dis- 
putes Act that the settlement reached through conciliation is binding on per- 
sons not actually parties thereto. Relying upon the aforesaid decision, 
Mr. Naik contends that the settlement reached between the said Union and 
respondent No. 2 is binding not only against the said Union and its members 
but also against petitioner No. 1 and its members. J am unable to accept the 
argument advanced by Mr. Naik. The above ratio laid down by the Madras 
High Court in the aforecited decision is based on construction of s. 18(3) of 
the Act. Section 18 of the Act lays down the persons on whom settlement and 
awards are binding. Section 18(3) of the Act provides that 

“A settlement arrived at in the course of conciliation proceedings under this Act... 
shall be binding on— 

(a)... ; , 
(b) ... f vans 
(ce) ... ` j 
(d) Where a party referred to in clause (a) or clause (b) is composed of work- 
men, all persons who were employed in the establishment or part of the establishment, 
as the case may be, to which the dispute relates on the date of the dispute and all 
persons who subsequently become employed in that establishment or part.” 


4 [1904] 1 L.LJ. 258, 
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Therefore, before the settlement can be binding on persons not parties there- 
to, it must be arrived at in course of conciliation proceedings under the Indus- 
trial Disputes Act. Now, in the present case, the settlement that has been arrived 
at between respondents No. 2 and the said Union has not been arrived 
at under the provisions of the said Act, but has been arrived at under 
the provisions of the Bombay Industrial Relations Act, 1946, with the result 
that the provisions contained in sub-s. (3) of s. 18 are not at all attracted. 
My attention was also drawn to s. 114 of the Bombay Industrial Relations 
Act, 1946, wherein it is provided that ‘‘a registered agreement, or a settle- 
ment, submission or award shall be binding upon all persons who are parties 
thereto, provided..... ”?. Thus the provisions contained in the Industrial Dis- 
putes Act and the Bombay Industrial Relations Act are materially different 
on this point. Under the Bombay Industrial Relations Act the agreement is 
made binding on the parties thereto and not to others. I, therefore, reject the 
contention urged by Mr. Naik on this point. 

As the only ground urged by Mr. Dudhia for attacking the decision arrived 
at by Government fails, the petition is liable to be dismissed. 

The result is that the petition is dismissed. Rule discharged. 
‘ On the question of costs, Mr. Dudhia contended that no order as to costs should 
be made. Mr. Bhatt appearing on behalf of respondent No. 2 has not press- 
ed for costs, but Mr. Naik appearing on behalf of respondent No. 1, has press- 
ed for the costs of Government. Normal principle of law is that costs must 
follow the event. Nothing is pointed out to me by Mr. Dudhia as to why I 
should depart from the normal principles of law. I, therefore, direct that the 
petitioners do pay to respondent No. 1 costs of the petition. There will be no 
order as to costs as between the petitioners and respondent No. 2. 


Rule discharged. 
Solicitors for the respcndents: Little & Co.; Kanga & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Padhye. 
GAJADHAR RAMCHANDRA AGARWAL 


V, 
ABDUL MUNAF MAHEMUDMIYA.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act (XCIX of 1958), Secs. 
125,ł 127—Civil Procedure Code (Act V of 1908), O. XXI, r. 58; O. IV, r. 1; O. V— 
“Suit” in s. 125 of Act whether includes execution proceeding filed under O. XXI 
of Code—Whether Civil Court in proceeding under O. XXI, r. 58 has jurisdiction 

~' to refer issues referred to in s. 125(1) of Act and arising in such proceeding to com- 

> patent authority for determination. 
The word “suit” in s. 125 of the Bombay Tenancy and Agricultural Lands (Vidar- 
bha Region) Act, 1958, does not include an execution proceeding filed under O. XXI 
of the Civil Procedure Code, 1908. Therefore, where in any proceeding under O, 


-~ *Decided, June 14, 1967. Civil Revision 
Application No, 169 of 1964, 

+Section 125 (1) If any suit instituted in 
any Civil Court, involves any issues which are 
required to be settled, decided or dealt with 
by any authority competent to settle, decide 
or deal with such issues under this Act (herein- 
after referred to asthe competent authority), 
the Civil Court shall stay the suit and refer 
such issues to such competent authority for 


determination, 
(2) On receipt of such reference from 


the Civil Court, the competent authority 
shall deal with and decide such issues in accor- 
dance with the provisions of this Act and 
shall communicate its decision to the Civil 
Court and guch Court shall thereupon oe 
of the suit in accordance with the p ure 
applicable thereto. 

Heplanation:—For the purpose of this section, 
a Civil Court shell include a Mamlatdar’s Court 
init under the Mamlatdars Courts Act, 
1906. 
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XXI, r. 58 of the Code issues are involved’ which are required to be settled, decided 
or dealt with by any authority competent to settle, decide or deal with such issues 
under the Act, the civil Court has no jurisdiction to stay such proceeding and refer 
the issues to such competent authority for determination. 
`  Khatrunnissa v. Municipal Corp. Bombay, applied. 
Ram Kirpal Shukla v. Mussumat Rup Kuari? and Manjunath Badrabhat v. Ven~ 
katesh Govind Shanbhag; referred to. 


Tue facts appear in the judgment. 


8. V. Natu, for the applicant. 
D. K. Khamborkar, for opponent No. 2. 


PapHyse J. ‘The question raised in this revision application is whether if 
any proceeding under O. XXI, r. 58, of the Code of Civil Procedure im- 
volves issues which are required to ‘be settled, decided or dealt with by any 
authority competent to‘settle, decide or deal with such issues under the Bom- 
bay Tenancy and Agricultural Lands Act, 1958, the Civil Court has to stay 
the proceeding and refer such issues to such competent authority for ‘deter- 
mination. 

The applicant obtained a compromise decree against opponent No. 1 Abdul 
Munaf for the payment of the sum of Rs. 3,000 with interest. The amount 
was made payable by instalments. Before the first instalment was due, the 
judgment-debtor took proceedings under the Bombay Execution of Decrees 
(Temporary Postponement) Act, 1959 for the stay of execution. That appli- 
cation was rejected. The applicant thereafter filed an application for execu- 
tion against opponent No. 1 for realising the amount under the consent decree. 
During the pendency of these proceedings, opponent No. 2 filed an applica- 
tion purporting to be one under O. XXI, r. 58, of the Civil Procedure Code 
praying that pending his application, the sale be stayed. It was the conten- 
tion of opponent No. 2 that he had taken the field on lease from opponent 
No. 1 three years before his objection and that he was a protected lessee of 
the said field and had become a statutory owner of the property in question 
long before the decree in the suit filed by the applicant came to be passed. 
He alleged that the property belonged to him and, therefore, it cannot be 
attached and sold in execution of the decree against opponent No. 1. This 
application under O. XXI, r. 58, Code of Civil Procedure, was opposed by the 
applicant and the alleged tenancy was denied. The executing Court without 
making any enquiry referred the points to the Tenancy Court for a decision 
as to whether opponent No. 2 was a protected tenant and stayed the execution 
proceedings. It is against this order that the applicant has filed this revision 
application. 

Main ground as urged by Mr. Natu on behalf of the applicant is that the 
order of the executing Court referring the issues for the decision: of the Re- 
venue Court is without jurisdiction as the provisions of s. 125 of the Tenancy 
Act do not authorise such a reference being made. It is contended that it is 
only when such question arises in a suit instituted in a Civil Court that the 
provisions of s. 125 gives jurisdiction to the Civil Court to stay the suit and 
refer such issues to the competent authority for determination. The further 
contention is that the execution proceeding is not a suit instituted in a Civil 
Court as contemplated by s. 125 of the Bombay Tenancy and Agricultural 
Lands Act and theréfore, the reference is incompetent. 

The word ‘suit’ has not been defined in the Bombay Tenancy Agt nor in the 
Code of Civil Procedure. However, a clue to the meaning of the word ‘suit’ 
ean be found by reference to the provisions of the Code of Civil Procedure, 
where this term has been given a meaning. Particularly, reference can be 


1 (1965) 67 Bom, L.R. 903. 3 (1881) LL.R. 6 Bom, 64, 
2 (1883) L.R. 11 L.A. 37. 
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made to r. 1 of O. IV of the Code of Civil Procedure which states ‘‘Every 
suit shall be instituted by presenting a plaint to the Court or such. officer as 
it appoints in- this behalf’ From this provision, it is apparent that a suit 
has to be initiated by the presentation of a plaint to a ‘Civil Court and when 
such a proceeding is initiated, that proceeding is a suit. An execution appli- 
cation for executing a decree of the Civil Court is not initiated by the presenta- 
tion of a plaint, as the word is normally understood. Execution application 
is an application made to the Court for working out the rights given in the 
decree, whereas by the initiation of a suit by filing of a plaint the rights be- 
tween the parties have got to be determined. The other provisions in the 
Code of Civil Procedure, namely, those in O. V and at many other places give 
a similar clue. In the Bombay Tenancy Act itself s. 125 makes a reference 
only to the suit itself and not to any other proceeding and that too a suit 
instituted in any Civil Court. In s. 127 of the same Act, words used are: 
“No suit or other legal proceeding.” The Act, therefore, itself makes a dis- 
tinction between a suit which is normally understood to be a proceeding insti- 
tuted by the presentation of a plaint and other legal proceeding. The word 
‘suit’, therefore, used in s. 125 of the Act would not include an execution pro- 
ceeding which is filed under O. XXI of the Code of Civil Procedure. 


It is no doubt true that the word ‘suit’ may assume different colours in 
different context. In some cases a wider meaning to the ‘suit’ could be given; 
in others a restricted meaning could be given. That will depend, however, up- 
on the provisions and the intent of a particular Act. A similar question arose 
in a decision of the Division Bench in Khatruntssa v. Municipal Corp., Bom- 
bay' in which the provisions of the Bombay Mmnicipal Corporation Act, 1888 
were under examination. In dealing with the question, the Division Bench 
has observed in para. 8 of the aforesaid report as under (p. 904): 

“.,.It is obvious, therefore, that, so far as the Code of Civil Procedure is concerned, 

the word ‘suit? means a suit instituted in a civil Court by the presentation of a plaint, 
and it would not be possible to call any other proceeding a suit even if it is a proceeding 
instituted in a civil Court, if it is not done by a plaint.” 
At one time a view was taken that an execution proceeding can be regarded 
as a suit. Such a view was taken by this Court in Manjunath Badrabhat v. 
Venkatesh Govind Shanbhag.2 The question involved there, was, whether a 
decision in the execution proceedings operated as res judicata in a subsequent 
suit and whether the provisions of s. 13 of the Code of Civil Procedure ap- 
plied. This case, however, did not hold good after the decision of their Lord. 
ships of the Privy Council in Ram Kirpal Shukla v. Mussumat Rup Kuari.3 
This was how the Division Bench dealt with this matter (p. 905): 

“In Manjunath Badrabhat v. Venkatesh Govind Shanbhag, the question that fell for 
consideration was whether a decision in execution proceedings would be res judicata 
under s. 18 of the Procedure Code, Act X of 1877. While considering this question, the 
Court, in view of the fact that the decision under s. 47 cornesponding to s. 244 of the 
old Code was deemed to be a decree, held that the execution application must be re~ 
garded as a suit and the decision thereon as‘in a suit. Holding so, the Court held that 
the principles of res judicata under s. 13 of the Code applied. In this connection, an= 
other ‘decision also on the question as to whether a decision in execution proceedings 
was res judicata was referred to before us, where it was held that an execution pro» 
ceeding wag a suit within the meaning of that section. In view of the subsequent de- 
cision of the Privy Council in the case of Ram Kirpal Shukul v. Mussumat Rup Kuari, 
it is difficult to hold that the reasoning given in these cases still holds good.” 

The question in the case before the Division Bench arose as to the meaning to 
be given to the word ‘suit’ used in the Bombay Municipal Corporation Act 
and while dealing with the Act.the Division Bench construed the. word ‘suit’ 
as meaning a proceeding which is initiated by the -presentation of a plaint and 


1 (1965) 67 Bom. L.R. 903. : = .3 (1883) L.R. 11 LA. 37. 
2 (1881) LL.R. 6 Bom, 54. 
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that it could not have a wider meaning. The Division Bench has observed 
(p. 906): 

“...As decided in Hansraj Gupta, the ordinary meaning of the word ‘suit as com- 
monly understood is a proceeding which is commenced by the presentation of a plaint. 
There is nothing in the Act to suggest that word ‘suit’ should have a wider meaning: 
On the contrary, s. 517 (Bom, Municipal Corporation Act) indicates otherwise. Clause 
(g) of sub-s. (1) in terms refers to a suit or other legal proceeding brought against 
the corporation or against the commissioner or other officers. Similarly, cl. (h) also 
refers to a suit or legal proceeding brought against the Corporation or against any of 
the named officers. When the Act itself makes this distinction between a suit and a 
legal proceeding, there could be no justification for us to construe the word ‘suit’ in 
the wider sense conveyed by its dictionary meaning. We must, therefore, having re- 
gard to the fact that it is a section which restricts the ordinary and normal right of a 
citizen, give it the ordinary meaning in preference to the wider dictionary meaning ot 
the word ‘suit’.” ; 
Similar reasoning applies to the present proceeding. In s. 125 of the Bombay 
Tenancy Act, the words used are ‘‘Any suit instituted in any Civil Court” 
and the ordinary restricted meaning which could be given to these words would 
be a proceeding initiated in a Civil Court by the presentation of a plaint and 
this is the meaning which could be attributed to the word ‘‘suit’’ in s. 125 
would further be clear from the perusal of the provisions of s. 127 of the 
Bombay Tenancy Act which is an indemnity provision and where the words 
used are ‘‘No suit or other legal proceeding’’ as in the Bombay Municipal 
Corporation Act. The Bombay Tenancy Act, therefore, has itself made a dis- 
tinction, as in the Bombay Municipal Corporation ‘Act, between a suit and 
other legal proceeding. In view of this the word “suit’’ in s, 125 of the Bombay 
Tenancy Act must be given only the restricted meaning which is given to the 
word ‘‘suit’’? in O. IV, r. 1, of the Code of Civil Procedure, which means a 
proceeding instituted in a Civil Court by the presentation of a plaint. ‘ince 
the objection under O. XXI, r. 58, Code of Civil Procedure, filed in this -case 
by opponent No. 2 is not and cannot be said to be a suit, the provisions of 
s. 125 of the Bombay Tenancy Act do not authorise the Court to refer the 
issues for a decision of the Revenue Court. The reference, therefore, made by 
the learned trial Judge was without jurisdiction and has to be set aside. 


The revision application thus succeeds and the trial Judge will now recall 
the reference made by him to the Revenue Officer and decide the proceeding 
before him in accordance with law in view of the observations made above. 
The applicant will get his costs. 

Application allowed. 


Before Mr. Justice Patel, 
SANTOLINE FERNANDES eee MARGARIDA GOMES) a 


M/S. MACKINNON "MACKENZIE & CO.* 


Workmen's Compensation Act (VIII of 1923)-—Workmen’s. Compensation Rules, 1984, ‘Rule £1 
—Indian Succession Act (XXXIX of 1925), Sec, 306—Workman dying from causes es- 
transous to accident pending hss application Jor ee his heirs entitled 
to be brought on record of the proceeding— Words “other personal injuries.. in a. 306, Indian 
Succession Act, how to be construed, 


. A workman who had suffered injury to his eyes in the course of his employment, made 
+. an application for award of compensation under. the Workmen’s Compensation Apt, 1928, 
against his employers, as permanent defects had developed in his eyes as a regult of the 
accident. Pending this application he died from causes extraneous to the accident and 


*Decided, August 8, 1967. Civil Revision Application No, 62 of 1966. 
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his heirs applied for being brought on the record as legal representatives, On the question 
whether their claim to be brought on record was tenable :— 

Held, that under the Act the liability acorued immediately on the accident occurring to 
the workman and amounted to a debt payable to the workman, 

that this liability did not abate on the death of the workman, and 

that his heirs were entitled to be brought on record of the proceeding as there was no 
prohibition in the Act and the rales framed under s, 32 of the Act that the heirs could not 
be brought on record, 

7 United Collisries, Limited v. Simpson', Darlington v. Roscos & Sons, Radhakrishna Rice 

‘ Mv. G. Appalacharyulu’, Manion v. Cantwell*, Cleverley v. Gas Light and Coke Company’ 
Abdul Gani Sumar v. Reception Committes, Indian National Congress! and Narsingh Das 
v. Mangal Dubey’, referred to, 

The words “other personal injuries not causing death of the parties” in s. 306 of the Indian 
Succession Act, 1925, must be construed ejusdem generis with the words preceding, namely, 
“defamation, assault as defined in the Indian Penal Code,” 

Rustomji Dorabji v. Nurse*, United Oollieries, Limited v. Simpson’, Krishna Behari Sen 
v. The Corporation of Oaloutia,)° Punjab Singh v. Ramautar Singh, | Motilal v, Harnarayan'* 
and Mahiab Singh v. Hub Lal, referred to. 


J. Dias, with S. T. Mascarenhas, for the petitioners. 
J. I. Mehta, instructed by Crawford Batley & Co., for the respondents. 


PATEL J. One Santoline Fernandes was employed by the opponents M/s. 
Mackinnon Mackenzie & Co. Private Ltd., on their vessel ‘m.v. Pundua’ on 
May 4, 1960. In the course of his employment, he suffered, while removing 
certain articles in the store-room of the ship, injury to his eyes by chilly 
powder. He washed his eyes and to some extent he felt some relief. But in 
about 4 to 5 days’ time, a film developed in the eyes. The Chief Officer had 
no, medicine for the eyes. At Kobe in Japan, the master of the ship took him 
to a Japanese doctor. At Ure, he was taken to a hospital. From there when 
the ship reached Yokohoma, he was taken to a hospital and an operation was 
performed. The petitioner remained in the hospital for six days. He was 
then transferred to a cargo ship ‘s.s. Umaria’ belonging to the respondents 
and brought to Bombay. He then gave notice of the accident because per- 
manent defects developed in his eyes and then he made the application for 
‘award of compensation against the respondents, claiming a sum of Rs. 5,600. 

During the pendency of the application, the employee died and his heirs, 
now the two petitioners, made an application to the Commissioner for being 
brought on record as legal representatives. This application was resisted by 
the respondents. The Commissioner held that there was no provision in the 
Act for bringing’ heirs and legal representatives on record of the case, that the 
dependants were entitled in their own right to seek remedy under the Act and 
that, therefore, the application of the petitioners to be brought on record was 
not tenable and the claim abated. 

The first question is whether the claim of the workman has abated. 

_ The question must depend, in the first instance, upon the terms of the Act 
itself. Prior to the passing of the Act, a workman who suffered injury had 
no remedy except when he could justify the claim for damages on the ground 
‘of tort. By the Workmen’s Compensation Act, he became statutorily entitled 
for compensation for injury and death under s. 3, if he was a workman and if 
“accident arose out of and in the course of his amployment’’. By the same 
section, his employer became liable to pay compensation in accordance with 


[1909] A.C. 383, 8 (1920) TLR it Mad. 357, F.B. 
[1907] 1 K, B. 219. 9 [1909] A.C. 

-3 [1958] L.L.J. 748, 10 (1004) TL-R. Si Cal. 993. 
[1920] A.C. 781. 11 (1919) 4 Pat. L.J. 676. 


& 


(1907) 24 T.L.R. 93, (1923) I.L.R. 47 Bom, 716. 
(1935) 38 Bom, L.R. 380. 13 (1926) LL.R. 48 All, 630. 
(1882) I.L.R. 6 All, 168. 
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the provisions of Chap. II of the Act, except in the excepted cases, Section 
4(1) prescribes the amount of compensation which is calculated on the basis 
of his monthly wages as in Schedule IV. In the cases of total disablement, 
in cases falling within Schedule I, proportionately to the loss of earning capa- 
city in accordance with the prescribed ‘percentage of loss in that Schedule and 
in other cases not specified in Schedule I, in proportion to the loss of his 
earning capacity. 

Section 4A provides that the compensation under s. 4 shall be paid as soon 
as it falls due. This means that the payment of compensation is not depen- 
dent upon the determination of the same by the Court or on its discretion. 
But it must be paid immediately it falls due. By sub-s. (2), even if the em- 
ployer disputes the amount, he is bound to make provisional payment on the 
basis of the extent of the liability which he admits, and by sub-s. (3) it is 
provided that if the employer is in default in paying the amount within one 
month from the date it falls due, the Commissioner may direct simple interest 
at the rate of 6 per cent. per annum together with a sum not exceeding 50 per 
cent. by way of penalty if the Commissioner finds that there was no justi- 
fication for the delay. Examination of s. 11 indicates that even where the 
workman has suffered injury by accident and is entitled to compensation, his 
right to compensation is suspended under sub-s. (2) of that section because of 
his refusal to submit to medical examination, and if he ‘dies without his medi- 
cal examination having been done, his dependants may be able to obtain the 
same. Even if an employer transfers his assets before making payment of 
the amount due when the liability has accrued before the date of the transfer, 

s. 14A creates a first charge on the transferred assets. 

CI am çlear, therefore, on the provisions of this Act that the liability 
is created immediately on the accident occurring to the workman suffer- 
ing the injury and must amount to a debt payable to the workman. 

In this connection I may usefully refer to the decision in United Collieries, 
Limited v. Simpson,’ where the question arose under the English Act of 1906 
in a slightly different form, the question being whether the right of the de- 
pendant of a deceased workman who died as a result of an accident arising 
out of the employment passes to the executor of the sole dependant who died 
without having made a claim. Lord Loreburn L.C. said (p. 389): 

‘*...Now where the Act says that the employer is liable to make compensation in the event 

of death in case there are dependants, irrespective of their expectation of life, and they are 
desoribed as the persons for whose benefit it is to be paid, that certainly looks like a debt arising 
on the death from employer to dependants, When I turn to the other provisions of the schedule 
I think they fit this view”, 
Lord Macnaghten expressed the view that as under the Act in the absence of 
an agreement, the amount of compensation in the case of death was to be paid 
into ‘Court and that there being no provision for any refund, would indicate 
that in the case of death when the liability once acerued and the right of 
the dependant came into existence, it fell upon the employer to satisfy the liabi- 
lity and that he had no further concern in the matter. Lord Dunfermline said 
“in view of the provisions of the statute, it seems to me impossible to contend 
successfully that the liability of the employer was not of the nature of a debt’’. 
Similar observations have been made in the earlier case in Darlington v. 
Roscoe & Sons. In a similar case under the present Workmen’s Compensa- 
tion Act, following the decision in Darlington v. Roscoe & Sons, the Andhra 
Pradesh "High Court, in Radhakrishna Rice Mill v. Q. Appalacharyulu,? held 
that the right of the dependant to get the compensation passed on to the heir of 
the dependant. 

In America, it seems the question has largely been decided by reference to 
the provisions of the statutes under which compensation becomes payable. In 


1 [1909] A.C. 383, 3 [1958] L.L.J. 746, 
2 [1907] 1 K.B. 219, 
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American Jurisprudence, Vol. 58, in para. 577, it is said: ‘‘The survival of 
the right to compensation is dependent, in most jurisdictions, upon whether 
such compensation had become due and payable at the time of the death of 
the beneficiary’’, and in para. 578 it is said: “It is generally held that in- 
stalments of workmen’s compensation which were due, but unpaid, at the time 
of the death of the beneficiary constitute assets of his estate, in the absence of 
any provision to the contrary”. Similarly, in Corpus Juris Secundum, Vol. 
100, para. 417, it is said: ‘‘Unless the compensation act provides otherwise, 
the general rules governing the abatement of actions apply in actions for com- 
pensation’’, and under the heading, ‘Death of employee’, it is said: ‘‘Under 
some statutes it has been held that a proceeding for compensation does not 
abate on the death of the employee before an award, and the death of the em- 
ployee does not deprive the commission or board of jurisdiction to proceed 
further’’. 

Since under the Act the liability acerues on the accident or the death 
occurring it cannot abate unless there is in law some provision by reason of 
which it ceases. It is argued by Mr. Mehta that s. 306 of the Indian Succes- 
sion Act is such a provision which reads as follows: 

“Al demands whatsoever and all rights to prosecute or defend any action or special pro- 

ceeding existing in favour of or against a person at the time of his decease, survive to and 
against his executors or administrators; except causes of action for defamation, assault as defined 
in the Indian Penal Code, or other persona! injuries not causing the death of the party; and 
except also cases where, after the death of the party, the relief sought could not be enjoyed or 
granting it would be nugatory”. 
It is argued that the words used in the exception are large enough to exclude 
all personal injuries which do not cause the death of the party and the pre- 
sent must be regarded ag such injury. The question is whether this conten- 
tion is sound. 

This section is based on the ancient common law rule ‘actio personalis mori- 
tur cum persona’, as to which Sadasiva Ayyar, J. in Rustomji Dorabji v. 
Nurse,* said (p. 369): 

“...I may add that it seems to me to be based upon no principle of justice, equity or good 
conscience, and that the technical common law rules as to forms of action and the distinction 
between real and personal actions might have had much to do with its survival in modern days,..,” 
I agree, with respect, with the said observation. This maxim was considered 
in the case of United Collieries Lid, (referred to earlier) by the House of 
Lords. Lord Macnaghten (p. 391) observed that the application of the maxim 
is limited to actions in which remedy is sought for a tort or for something 
which involves, at any rate, the notion of wrong-doing, and this is generally 
the opinion expressed in decided cases, to which I have already referred. 

The language of s. 806 of the Succession Act may no doubt appear to be 
general, but it is not always that a word of general import must necessarily 
receive a general and wide meaning. The words ‘‘other personal injuries not 
causing the death of the party’’ are preceded by the words ‘‘defamation, 
assault, as defined in the Penal Code’’. These words, ‘‘other personal in- 
juries...’’, therefore, must receive colour from the earlier words and ought 
to be construed ejusdem generis with the words preceding as held in Krishna 
Behari Sen v. The Corporation of Calewtta.© The other High Courts also 
agreed that the words ‘‘other personal injuries not causing death of the party” 
should be construed ejusdem generis as has been done by the Calcutta High 
Court, but differ from it in holding that they include injury caused by mali- 
cious prosecution. See Rustomsi v. Nurse at pp. 379-380, Punjab Singh v. 
Ramautar Singh, Motilal v. Harnarayan’ and Mahtab Singh v. Hub Lale 
The preponderance of the view, therefore, of the Courts in India is that the 


4 (1920) LL.R, 44 Mad. 357, F.B. 7 (1923) LL.R. 47 Bom, 716, atp. 717. 
5 (1904) LU.R. 31 Cal. 993, 8 (1926) T.L.R. 48 All. 630. 

6 (191%) 4 Pat, L.J. 676, at. p. 679. 
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words ‘other injuries’ must be confined to the injuries of the nature referred 
to earlier. 

Under the Act, the compensation becomes payable, not because of a tort, or 
wrong doing by the employer. 

“Liability under the Workmen’s Compensation Act has no connection with any wrong- 
doing on the part of the employer, It does not result from any neglect or any default on his 
part. Indesd, in the case of death, or ‘serious and permanent disablement’, the event may bo 
the consequence of ‘serious and wilful misconduct’ on the part of the workman while the 
employer is wholly free from blame, and yet compensation may be recoverable all the same”, 
(Untied Collisries case at p. 391). 

Under the present Act, the liability is negatived under s. 3(/)(6) only if 
the workman has been at the time of the accident under the influence of drink 
or drug or has disobeyed wilfully an express order or an express rule for the 
purpose of securing safety of workmen or has wilfully removed or disregarded 
any safety guard or other device which he knew to have been provided for the 
purpose of safety of workmen. Except in these limited cases, in all other 
cases of accident, the workman is entitled to compensation. Section 306 of 
the Succession Act, therefore, has no application in the present case. 

My attention has been invited to Halsbury’s Laws of England, 2nd edn., 
Vol. 34, page 896, para. 1232, where it is said: 


“The right to recover is not transmitted by the injured workman to the dependants; ...” 


and the cases referred to in foot-note (A), in particular the decisions in 
Manton v. Cantwell'° and Cleverley v. Gas Light and Company'!, These 
cases have in my view absolutely no application to the facts of the present 
case. The question in each of the cases was whether by reason of an agree- 
ment made by the employer with the employee who had sustained an accident, 
the employer was estopped from contending that the accident did not arise 
out of and in the course of employment or that the workman was not an employee 
in an application made by the dependant of the employee for the award of 
compensation and the Court there held that since the right of the dependants 
to obtain in case of death of the employee by the accident was independent 
of the employee, there could be no estoppel by reason of the agreement. 

The further question then is whether the application abates, and the peti- 
tioners must file a second application for the purpose. This is not a case 
where the death has occurred by reason of the accident taking place in the 
course of the employment. By reason of the accident personal injury was 
caused to the workman. The petitioners would have been entitled to present 
an application if death had occurred as a result of the accident. In the pre- 
sent case, however, they would not be able to make an independent application 
in their own right, since the death has occurred by reasons extraneous to the 
accident. The right of the workman himself having survived, is it necessary 
that they should be driven to any other proceeding cither under the Act or 
under the general law? I think, not. 

Under s. "32 of the Act, the State Government is entitled to frame rules to 
carry out the purposes of the Act and under sub- s. (8) it is entitled to make 
rules for prescribing the procedure to be followed by the Commissioner in the 
disposal of the cases under the Act. Under the powers vested in it, the State 
Government by Rule 41 has applied some of the provisions of the First Sche- 
dule of the Civil Procedure Code to a proceeding under this Act. It is true 
that the provisions of O. XXU, rr. 3 and 4 are not applied under the Act. 
Nonetheless as the right given by the Act is transmitted to the petitioners, the 
application cannot be dismissed, since there is no provision for the 
dismissal of an application on the ground of death. It has to be 
prosecuted and conducted to its legitimate end. There is no prohi- 
bition in the Act and the rules framed under s. 82, that the heirs 
cannot be brought on record. In law all procedure is permissible as is not 


10 [1920] A.C. 781. 11 (1907) 24 T.L.R. 93. 
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specifically prohibited. Abdul Gani Sumar v. Reception Committee, Indian 
National Congress’? and Narsingh Das v. Mangal Dubey.3 If so, in my view, 
the petitioners are entitled to be brought on record of the proceeding, 

I accordingly set aside the order made by the learned Commissioner and 
direct that the petitioners be brought on record of the case, and the case be 
proceeded with from the’stage from which it was left. 

There will be no order as its costs. Order set aside. 


-ORIGINAL CIVIL. 


Before Mr. Justice Thakkar. 
JAIWANTI MAFATLAL GAGALBHAI 


n . V. i 
ARVIND NAVINCHANDRA MAFATLAL.* 
Hindu Adoptions and Maintenance Act (LXXVIII of 1956), Sec. 22—Illegitimate daughter 
_ of person dying prior to coming into operation of Act—Whether such daughter 
entitled to claim maintenance against estate of deceased. _ 

Under s. 22 of the. Hindu Adoptions and Maintenance. Act, 1956, an illegitimate 
daughter of a person who has died prior. to the coming into operation of the Act is 
not entitled to claim maintenance against his or her estate.. 

Mukta Bai v. Kamalaksha; agreed with. 
Gulzarsingh ee v. Smt. Tejkaur,? referred to. 


Samani & Co., for the petitioner.. 
MP. Laud, for the respondents. 


THAKKER 2 During the pendeney of the investigation of pauperism of the 
petitioner herein the respondents have: applied to this Court for rejection of 
the application of the petitioner-to sue as a pauper under O. XXX, r. 5 of 
the Code of Civil Procedure on the ground that the plaint does not disclose 
any cause of action, For- the purpose of this application it must be assumed 
and I am assuming that the allegations contained in the plaint are correct. 

The: petitioner claims to be an illegitimate daughter of: one Mafatlal Gagal- 
bhai (hereinafter referred to as the said deceased): The petitioner has alleged 
that her mother: Sushilabai was the concubine and Avaruddhastree of the said 
deceased during his life time. The said deceased died: intestate on July 19, 
1944, living behind him surviving his two sons, named. Navinchandra and 
Bhagubhai, as his heirs and next-of-kin according to Hindu law. The said 
Navinchandra and: Bhagubhai have died, and respondents Nos. 1 to 3 are the 
sons of the said Navinchandra and respondent No. 4 is son of the said Bhagu- 
bhai. The petitioner alleges that she is unmarried, and as such illegitimate 
unmarried daughter of the said deceased, is-entitled to maintenance out of the 
estate left by the said deceased. The petitioner also claims to be entitled to 
have a suitable provision made against the estate of the said deceased for her 
marriage expenses. The petitioner accordingly seeks to recover from the estate 
of the said deceased Mafatlal in.the hands of the respondents,-arrears of main- 
tenance and future maintenance till she is married and-.for suitable provision 
being made for her marriage expenses. 

The question that falls for my determination. is ‘‘Do.the aforesaid facts dis- 
close any cause of action!’’ In other words, will the Court grant any relief 
to the petitioner on the aforesaid facts being ultimately established before the 
Court? The consideration of this question depends upon the construction of 


. 12 (1935) 38 Bom. L.R. 380. Petition No, 20 of 1966. 
13 (1882) T.L.R. 6 All, 163. 1 [1960] A.L.R. Mys, 182. 
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the provisions contained in Hindu Adoptions and Maintenance Act, 1956 (here- 
inafter referred to as the said Act). 

In order to sustain her claim, the petitioner has to rely upon the provisions 
contained in s. 22 of the said Act, which came into force on December 21, 1956. 
Prior to the coming into operation of the said Act, an illegitimate daughter of 
a Hindu was not entitled to claim any maintenance against such Hindu or 
against his or her estate. It is only by virtue of the provisions contained in 
the above Act that the illegitimate daughter of a Hindu has, for the first time, 
acquired the right to claim maintenance from such Hindu during his or her 
life time and on his or her death against the estate of such deceased Hindu. 
Section 20 of the Act casts an obligation on a Hindu to maintain his or her 
legitimate or illegitimate children and that section confers corresponding right 
on such legitimate or illegitimate children to claim maintenance from their 
father or mother. An illegitimate daughter is one of the ‘dependants’ enume- 
rated under s. 21 of the said Act. Section 22 of the Act provides for main- 
tenance of dependants enumerated in s. 21 of the said Act. Section 22, (J) 
and (2) are relevant and the same read as under: 

(1) “Subject to the provisions of sub-section (2) the heirs of a deceased Hindu 
are bound to maintain the dependants of the deceased out of tthe estate inherited by 
them from the deceased.” 

(2) “Where a dependant has not obtained, by testamentary or intestate succes- 
sion, any share in the estate of a Hindu dying after the commencement of this Act, the 
dependant shall be entitled, subject to the provisions of this Act, to maintenance from 
those who take the estate.” 

It cannot be, and has not been disputed before me, that the rights created 
under ss. 20 and 22 are only prospective and not retrospective. It is also a 
well settled principle of law that the statute should not, as far as possible,be inter- 
preted so as to divest the estate already vested. Keeping in view the above 
principles, can the Court say that any right is created in favour of the 
‘dependant’ to claim maintenance against the estate of the deceased, dying 
prior to the commencement of the said Act? In my opinion, the answer to the 
above question must be in the negative. 

On interpretation of s. 22 of the Act, the opening words of sub-s. (1) of 
s. 22, namely, ‘‘subject to the provisions of sub-section (2)’’, clearly indicate 
that the provisions contained in sub-s. (Z) are controlled by subs. (2). On 
a proper interpretation of sub-ss. (J) and (2) of s. 22 of the said Act, a 
dependant, who has not obtained any share in the estate of the deceased dying 
after the commencement of the said Act, is entitled to claim maintenance 
against the estate of the deceased dying after the commencement of the said 
Act. Reading sub-s. (7) and sub-s. (2) of s. 22 of the said Act together, in 
my opinion, an illegitimate daughter is not entitled to claim maintenance 
against the estate of the deceased, dying prior to the coming into operation 
of the said Act. Under the circumstances, the petitioner, who has founded 
her claim for maintenance by virtue of the provisions contained in s. 22 of 
the said Act, is not entitled to claim maintenance from the estate of the said 
deceased, who admittedly died prior to the coming into operation of the said 
Act. Under the circumstances, I am of the view that the plaint filed by the 
petitioner does not disclose any cause of action whatsoever. 

The view which I have taken finds support from the decision of the Mysore 
High Court reported in Mukta Bai v. Kamalaksha.1 The question that has 
arisen before me was canvassed in that case and the Mysore High Court after 
considering the relevant provisions of s. 22 of the said Act came to the con- 
clusion that the estate out of which the dependant is to be maintained and to 
which s. 22 refers is the estate of a person who dies after the commencement 
of the said Act. 

Mr. Samant, appearing on behalf of the petitioner, has, however, relied upon 
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the decision of the Punjab High Court reported in Gulzera Singh v. Smt. Tej 
Kaur.2 I have carefully gone through that judgment and after considering 
the same, I am of the view that the Punjab case has no bearing whatever on 
the subject under consideration before me. The question posed before me was 
neither canvassed nor decided by the Punjab High Court. In that case the 
only question that appears to have been canvassed was whether a person 
acquiring the estate of the deceased by virtue of a will can be termed as an 
‘heir’ within the meaning of s. 22 of the said Act. In my opinion, the deci- 
sion on that question has no relevance whatsoever to the question raised before 
me. 

As the plaint does not disclose any cause of action, the application of the 
petitioner to sue as a pauper is liable to be dismissed under the provisions of 
0. XXX, r. 5, of the Code of Civil Procedure. The result is that the petition 
presented by the petitioner to file the suit in forma pauperis is hereby dis- 
missed, Having regard to the nature of the case, I make no order as to costs. 

Petition dismissed. 

Solicitors for the defendant: Kanga & Co. 


CRIMINAL REVISION. 


Before Mr, Justice Wagle. 


THE STATE OF MAHARASHTRA 
v. 
MANAFKHA LUKMANKHA MUSALMAN.* 


Oriminal Procedure Code (Act V of 1898), Secs, 261A, 262—Hssential Commodities Aot (X of 
1965), Secs, 7(1)(a)(ii), 10, 3—Industries Development and Regulation Act (LXV of 1951), 
Sec, 24—Bombay Qement Control Order, 1959, Ols. 9, 13, 14—-Cement Quality Control Order, 
1962, Ol, 3-—~Investigation of offence under Essential Commodities Act whether investigation 
by police officer under Chapter XIV of Code—Report submitted under Chapter XIV whether 
report under 3. 173 of Code—OCognizance taken by magistrate upon such report and his follow- 
ing procedure under a, 261A whether justified, 


Upon information supplied to the police, investigation was made and after it was over 
the police filed a report before the magistrate relating to an offence under inter alia 
s, 7(1)(a)(##) of the Essential Commodities Act, 1955. The magistrate took cognizance of 
that report and having considered that it was under s. 173 of the Criminal Procedure Code, 
1898; followed the procedure prescribed under s, 261A of the Code. On the question 
whether the magistrate should have followed the procedure under s, 252 and not under 
8, 251A :— 

„Held, that since no provision for investigation of this offence is made in the Essential 
Commodities Act or under the Rules made thereunder, the investigation in regard to the 
offence must be considered to be an investigation made by a police officer under‘Chapter 
XIV of the Code, 

that the report submitted under Chapter XIV must be considered as a police report under 
8. 173 upon which cognizance could be taken by the magistrate, and 

that, therefore, the magistrate was justified in following the procedure provided in s, 251A 
of the Code. 


Sardar Khan v. State’, and Premchand v. State*, distinguished, 
State of M.P. v. Battal Nahar Singh’, not agreed with, 
Bhagwati Saran v, State of U.P.‘, referred to. 


2 [1961] A.I.R. Punj, 288, 2 [1958] A.I.R. Cal. 213. 
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Tem facts appear in the judgment. 


8. R. Chitnis, Hon. Assistant Government Pleader, for the petitioner-State. 
V. P. Tipnis, for V. 8. Kotwal, for the respondent (original accused No. 2). 


Wace J. The point that arises in this revision application is whether an 
order passed by an appellate Court setting aside the order of conviction of the 
trial Court and directing a retrial can be said to be the proper order. 

Accused No. 1 was the servant of accused No. 2 who was the owner of a shop. 
In that shop 20 bags of cement were found stocked when a search was taken 
by P.S.I. on March 11, 1965. The bags were seized and both the accused 
were charged for contravention of cls. (9), (13) and (14) of the Bombay 
Cement Control Order of 1'959 punishable under s. 24 of the Industries Deve- 
lopment and Regulation Act, 1951, and also for the contravention of cl. 3 of 
Cement Quality Control Order, 1962, punishable under s. 7(1)(a)(#%) read 
with s. 10 of the Essential Commodities Act, 1955. The trial Court convicted 
accused No. 2 under s. 24 of the Industries Development and Regulation Act 
as well as under s. 7(/)(a)(#) read with s. 3 of the Essential Commodities 
Act, 1955. Accused No. 1 was acquitted. Against this order an appeal was 
filed by accused No. 2. 

A contention was considered by the learned appellate Judge that a wrong 
procedure having been followed, the entire proceedings were vitiated. The 
learned appellate Judge took the view that this case not having been instituted 
on a police report the trial should have been under the procedure specified by 
s. 252 of the Criminal Procedure Code whereas the procedure that the Magis- 
trate followed was provided for under s. 251A of the ‘Criminal Procedure 
Code. The learned appellate Judge considered that since an erroneous pro- 
cedure not provided for by law was followed in a criminal case, the entire 
trial was vitiated. He, therefore, set aside the order of conviction and direc- 
ted a retrial. The State has filed this revision which was converted from an 
appeal which was first filed. 

Mr. Chitnis for the State contended that the order passed by the appellate 
Court was under a misapprehension of law and the order could not be sup- 
ported. The facts of this case are that upon information supplied to the police 
officer in charge of the Police Station by a Sub-Inspector, investigation was 
made by P.S.I. and a report was filed before the Magistrate after the inves- 
tigation was over. The Magistrate took cognizance upon that report. Having 
then considered that the report was under s. 173 of the Criminal Procedure 
Code, the procedure provided for under s. 251A of the said Code was follow- 
ed by the learned Magistrate. A charge was framed upon the documents the 
copies of which were supplied to the accused. No witnesses were examined be- 
fore charge. After the framing of the charge, evidence was recorded, and 
accused No. 2 was convicted. 

The difference between the two procedures lies in the initial stages of the 
trial. Under s. 251A the Magistrate is entitled to frame the charge without 
examining any witness but upon consideration of the documents the copies of 
which are given to the accused. Since no witnesses are examined, a chance to 
cross-examine the witnesses who are to support the prosecution case is lost to 
the defence. The benefit of testing oral evidence, and urging that it is totally 
inadequate to support a charge even before it is framed is thereby denied to 
the accused. There is no difference in the procedure after the framing of the 
charge. Inadequacy of the oral evidence can however be urged for not fram- 
ing the charge, only under s. 252 of the Code. The trial Court proceeded on 
the basis that the procedure that was to be followed was provided for in 
s. 251A whereas the appellate Court considered that procedure provided for 
under s. 252 as on a private complaint should have been followed by the trial 
Court. If in fact, instead of the procedure to be followed under s. 252 which 
applied to a particular case, procedure provided for under s. 251A was fol- 
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lowed, then it has been held by this ‘Court that the trial would be vitiated. 
The entire argument therefore depends upon the question whether the pro- 
cedure under s. 252 of the Criminal Procedure Code should have been follow- 
ed by the learned Magistrate. 

The contention of Mr. Chitnis was that the trial Magistrate had rightly fol- 
lowed the procedure provided for under-s. 251A of the Criminal Procedure 
Code since cognizance was taken by the Magistrate ona police report under 
the provisions of s. 173 of the ‘Code. The argument was this: There is no 
separate procedure provided for investigation of the offences for which provi- 
sion for penalties is made under the Industries Development and Regulation 
Act, 1951, or under the Cement Control Order. All offences, therefore, have 
to be investigated by the police officers in the ordinary way. This procedure 
for investigation is provided for only in Chap. XIV of the Criminal Pro- 
cedure Code. If the offences with which we are concerned in this case are to 
be investigated under Chap. XIV of the Criminal Procedure Code, then ob- 
viously a report made by a police officer, although it might be in relation to 
a penalty provided for in the Essential Commodities Act or the Industries 
Development and Regulation Act, 1951, would be a report made under s. 173 
of the Criminal Procedure Code. If, therefore, the report could only be made 
by the police officer under s. 173 of the Criminal Procedure Code, then this 
ease would be within the cognizance of the Magistrate only under the provi- 
sions of s.251A as it would be a case instituted on police report wherein the 
investigation is made under Chap. XIV of the Criminal Procedure Code. 

The appellate Court proceeded on the basis that the report made in this 
case could not be considered a police report in view of the fact that the report 
related to an offence provided for in the Essential Commodities Act and the 
Industries Development and Regulation Act. Reliance was placed by the 
learned appellate Judge upon a case decided by the Madhya Pradesh High 
Court, Sardar Khan v. State.1 It was held in this case that a report made 
by an excise officer to a Magistrate, stating facts constituting an offence under 
the Opium Act was not a police report although the excise officer was to be 
considered as a police officer by s. 20G of the Opium Act. It was also held 
that procedure specified in s. 252 of the Code applied to such a case. 

The facts of this case, however, are materially different from the facts of 
the instant case. In the Madhya Pradesh case the learned Judges were con- 
cerned with an investigation made by an Excise Officer and a report submitted 
by him regarding an offence under the Opium Act, 1878. Section 20-G of the 
Opium Act provides that the Excise Officer would be considered as a police 
officer for the purpose of cognizance being taken by the Magistrate under 
s. 190(1) (b) of the Criminal Procedure Code. In order to make provision for 
a report of an Excise Officer to be considered as a report provided for in 
s. 190(1) (b), 8. 20-G of the Opium Act as applied to Madhya Pradesh provid- 
ed that an Excise Officer would be considered as a police officer. On these 
special facts it was held that a report made under the Opium Act by an 
Excise Officer who by fiction of law became a police officer would not be a 
report provided for under s. 173 of the Criminal Procedure Code and there- 
fore the procedure specified in s. 251A would not apply to it. The learned 
Judges were concerned with an offence under the Opium Act. 

The learned Judges relied upon the decision of the Caleutta High Court to 
which a reference was made in para. 6 as follows (p. 339): 

“We do not see any good reason to differ from the aforesaid view of the Calcutta High 
Court,” 
The reference made was to Premchand v. State.2 The learned Judges of the 
Calcutta High Court were also dealing with a case under the Opium Act and 
the provisions of ss. 20 and 20G of the said Act. The learned Judges ob- 
served as follows (p. 218): Í 
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“Ib follows that although 8. 20G of the Opium Act makes an Excise Officer’s report of 
an opium offence a report made by a Police Officer, it does not make it a ‘police report’ in the 
special and restricted sense of that term,” 


The learned Judges held that a special procedure for investigation having 
been provided for in the Opium Act, whether the investigation was made by 
an Excise Officer or by any police officer, the report made by him to the 
Magistrate for taking cognizance under s. 190(7) (b) would not be a police 
report as provided for in s, 173 of the Criminal Procedure Code. The two 
investigations were considered as entirely different: (1) under the Opium Act 
and (2) which could only be made under Chap. XIV of the Criminal Pro- 
cedure Code. The provision for the procedure in s. 251A was only: made for 
a case instituted upon a police report which was the result of an investigation 
made by the police under Chap. XIV of the Criminal Procedure Code. This 
decision, therefore, of the Calcutta High Court on which reliance was placed 
by the Madhya Pradesh High Court makes it abundantly clear that the pro- 
vision for investigation would determine whether a case should proceed under 
the procedure specified under s. 251A or under s. 252 in respect of offences 
which are not provided for in the Penal Code. 

Section 7(1) (a@) (#) of the Essential Commodities Act provides for a penalty 
of imprisonment for a term which may extend to three years. This penalty, 
considered along with Schedule II of the Criminal Procedure Code in relation 
to offences against other laws, shows that the offence with which accused No. 2 
was charged under s. 7(/)(a@)(%) was a cognizable offence as it is punishable 
with imprisonment for three years. In the instant case, therefore, the offence 
being cognizable an investigation could be made by a police officer after 
arresting the accused without having a specific order from the Magis- 
trate to that effect. Since no provision for investigation of this offence 
is made in the Essential Commodities Act or under the Rules made there- 
under, this investigation in regard to the offence under s. 7(/) (a) (#%) must be 
considered to be an investigation made by a police officer under powers under 
Chap. XIV of the Criminal Procedure Code. Even if, therefore, the ratio of 
the Calcutta case is taken into consideration, the difference i in facts would esta- 
blish that the ratio would not apply to the instant case. If an investigation is 
made by a police officer under Chap. XIV then a report submitted thereunder 
must be considered as a report under s. 173 of the Code as a police report up- 
on which cognizance is taken by a Magistrate. The conditions, therefore, for 
the application of s, 251A of the Criminal Procedure Code are fully establish- 
ed by the prosecution and the learned appellate Judge was in error in hold- 
ing that the procedure that was applied viz. that provided for under s. 251A 
was erroneous. 

The fact that s. 11 of the Essential Commodities Act enables cognizance be- 
ing taken by the Magistrate upon a report made by a public servant does not 
take the report made by the police officer outside the purview of s. 173 of 
the Criminal Procedure Code. It has been held by the Supreme Court in 
Bhagwati Saran v. State of U.P. that a charge-sheet submitted by a police 
officer would satisfy the requirements of s. 11, as it would be a report made 
by a public servant as provided for in s. 11. The fact, therefore, that an 
essential condition for cognizance to be taken for the offences under the Essen- 
tial Commodities Act requires the satisfaction of the provisions of s. 11 does 
not take the investigation out of the provisions of Chap. XIV of the Criminal 
Procedure Code. 

The appellate Court had also relied upon State of M.P. v. Baital Nahar 
Singh*+ which was a case under s. 11 of the Essential Commodities Act. The 
learned Judges followed the earlier decision of their own High Oourt and 
held that the charge-sheet in that case could not be deemed to be a police 
report for the purposes of s. 251A of the Criminal Procedure Code. They, 
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therefore, held that such a case would havé to be tried under’ the provisions 
laid down under s. 252 onwards. With respect to the learned Judges, I am 
unable to agree with their application of the principle enunciated by the 
Madhya Pradesh High Court in the earlier decision to the facts of the case 
before them. I have dealt in detail with the decision of the Madhya Pradesh 
High Court in Sardar Khan v. State and also the Calcutta case in Premchand 
v. State, to point out that the special facts of the two cases led to a decision 
that the investigation made in respect of an offence under the Opium Act was 
not’ made under Chap. XIV of the Criminal Procedure Code. The learned’ 
Judges of the Madhya Pradesh High Court while deciding State of M.P. v. 
Battal Nahar Singh did not consider this particular point that the investiga- 
tion of an offence under the Essential Commodities Act could only be made 
under Chap. XIV of the Criminal Procedure Code. The learned Judges 
assumed, it appears fromthe judgment, that the ratio in relation to a report 
under the Opium Act would apply to a report of an offence under the Essential 
Commodities Act. It was probably not brought to the notice of the. learned 
Judges that separate provision for investigation was made in the Opium Act 
while no such provision was made in the Essential Commodities Act. The 
abserice of any provision for investigation resulted in every investigation, of 
an apente under the Essential Commodities Act being made under Chap. XIV of 
the Code. -> 

II; therefore, hold that the learned Magistrate was justified in following the- 
procedure provided for in s. 251A of the Criminal Procedure Code and the 
learned appellate Judge was in error in holding that the trial was vitiated. : 
The order passed by the appellate Court must, therefore, be set aside and the : 
order passed by the learned Magistrate be restored. The appeal has not been : 
heard on merits by the appellate Court. The appellate Court, will; therefore, 
have to hear this appeal on merits and then pass orders according to law. + 

. Rule made absolute. The order passed by the appellate Court- is set aside and:: 
appeal No. 180 of 1966 on the file of the Sessions Court, Dhulia, is restored 
for disposal on merits according to law. y 

; Rule made absolute. ; 


SUPREME COURT. 


Present : Mr, Justice J. O. Shah, Mr. Justice S. M. Sikri and Mr. Justicé J. M. Shelat, 
TRIBHOVANDAS PURSHOTTAMDAS THAKKAR 


- v. 
RATILAL MOTILAL PATEL.* 


Praction gh Couri—-Administration of Justéce—Single Judge bound to follow Courts of oo-ordt- 

nate jurisdiction, Division and Full Benches and Supreme Oourt—Single Judge not to refer 

` matter to Pull Bench—Judge in following precedent bound by principle underlying judgment 

_ and not by its facts—-Binding nature of precedents not affected by oath of office taken by High 
Court Judge, 

A single Judge of æ High Court is ordinarily bound to accept as coirect judgments of 
Courts of co-ordinate jurisdiction and of Division: Benches and: of the For Benches of his 
Court and of the Supreme Court. 

Jatsri Sahu v. Rajdewan Dubey}, referred to, 3 
ra When it dppears to a Single Judge or a Division Bench that there are conflicting decisions 
. of the same Court, or there are decisions of other High- Courts in India which are strongly 
_ pérauasive and take a view different from the view which prevails in his’ or their High 
Court, or that æ question of law of importance arises in the trial of a case, the Judge or the 


*Decided, September 5, 1987. Civil Appeal ‘“‘Certain questions’ of fundamental importance 
No. 500 of 1965, from the Gujarat High in the administration of justice”.—Hadtior) , 
Court, “(A portion of this judgment is reported 1 [1962}28.0.R, 558, 
as it deals with, as observed by Shah J., 
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Bench passes an order that the papers be placed before the Chief Justice of the High 
Court with a request to form a Special or Full Bench to hear and dispose of the case or the 
questions raised in the case, A Single Judge does not by himself refer the matter to the 
Full Bench: he only requests the Chief Justice to constitute a Full Bench for hearing the 
matter, Such a Bench is constituted by the Chief Justice. 

A judgment delivered by a Full Bench of a High Court after due consideration of the 
points before it cannot be regarded as irrelevant by Judges of that Conrt on the ground of. 
some alleged irregularity in the constitution of the Full Bench. 

Tf a Judge of the High Court is of the view that an earlier decision of his Court did not 
lay down the correct law or rule of practice, it-is open to him to recommend to the Chief 
Justice that the question be considered by ẹ larger Bench. Judicial decorum, propriety 
and discipline require that he should not ignore it, The Indian system of administration 
of justice aims at certainty in the law and that oan be achieved only if Judges do pot ignore 
decisions by Courta of coordinate authority or of superior authority. 

Lala Shri Bhagwan v. Shri Ram Chand,* referred to. 

When a Judge in deciding a case follows a precedent, he only regards himself hound by 
the principle underlying the judgment and not by the facta of that case. : 

There is nothing in the oath of office taken by every Judge of the High Court before he 
enters upon his office which warrants a Judge in ignoring the rule relating to the binding 
nature of precedents which is uniformly followed. 


Smam J. Before parting with the case, it is necessary to deal with eertain 
questions of fundamental importance in the administration of justice which 
the judgment of Raju J. raises. The learned Judge observed—(1) that even 
though there is a judgment of a Single Judge of the High Court of which he 
is a member or of a Division Bench of that High Court, he is not bound to, 
follow that precedent, because by following the precedent the Judge would 
act contrary to s. 165 of the Indian Evidence Act, and would also violate the 
oath of office taken by him when entering upon his duties as a Judge under 
the Constitution; and (2) that a judgment of a Full Bench of the Court may 
be ignored by a Single Judge, if the Full Bench judgment is given on a re- 
ference made on a question of law arising in a matter before a single Judge 
or à Division Bench. Such a judgment, according to Raju J., would ‘‘not be 
a judgment at all’? and ‘‘has no existence in law”. 

The observations made by the learned Judge subvert the accepted notions 
about the force of precedents in our system of judicial administration. Pre- 
cedents which enunciate rules of law form the foundation of administration of 
justice under our system. It has been held time and again that a single Judge 
of a High Court is ordinarily bound to accept as correct judgments of Courts 
of coordinate jurisdiction and of Division Benches and of the Full Benches of 
his Court and of this Court. The reason of the rule which makes a precedent 
binding lies in the desire to secure uniformity and certainty in the law. 

We may refer to the observations made by Venkatarama Aiyar J., in Jatsri 
Sahu v. Rajdewan Dubey’ and the cases referred to therein, If decisions of 
the same or a superior Court are ignored, even though directly applicable, by 
a Judge in deciding a case arising before him, on the view that every Judge 
is entitled to take such view as he chooses of the question of law arising be- 
fore him as Venkatarama Aiyar J., observed, the ‘‘law will be bereft of all its 
utility if it should be thrown into a state of uncertainty by reason of con- 
flicting decisions’’. 

The effect of a precedent of the Gujarat High Court, fell to be considered 
indirectly in this case. Before Raju J., it was. urged for the first time in the 
course of this litigation that in the absence of the sanction of the Charity 
Commissioner the Court sale was invalid. Counsel for the auction purchaser 
eontended that this question was not raised before the District Court and that 
Court cannot be said to have acted illegally or with material irregularity- in 


2 (1965) Civil Appeal No. 764 of 1964 1 [1962] 2 S.C.R. 558, at pp. 567-569. 
decided on March 1, 1965 (Supreme Court), 
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not deciding the question. Counsel for the auction purchaser relied upon 
two decisions in support of that proposition: Karimbhai v. Hariprasad? and 
Hardas v. Ratansey.3 He urged that under the Bombay Reorganization Act, 
1960, the jurisdiction of the Bombay High Court which originally extended 
over the territory now forming part of the State of Gujarat, ceased when a 
new High Court was set up in the State of Gujarat, but it was held by a Full 
Bench of the High Court of Gujarat in State v. Gordhandas+ that the deci- 
sion of the Bombay High Court will be regarded as binding since the 
Gujarat High Court had inherited the jurisdiction, power and authority 
in respect of the territory of Gujarat. When pressed with the observations 
made in the two cases cited ai the Bar, Raju J. found an easy way out. He 
cbserved that the judgment of the Full Bench of the Gujarat High Court 
had ‘‘no existence in law’’, for in the absence of a provision in the Consti- 
tution and the Charter Act of 1861, a Judge of a High Court had no power 
to refer a case to a Full Bench for determination of a question of law arising 
before him, and a decision given on a reference ‘‘had no existence in law”. 
The learned Judge also thought that if a Judge or a Division Bench of a 
Court makes a reference on a question of law to a Full Bench for decision, it 
would in effect be assuming the jurisdiction which is- vested by the Charter 
of the Court in the Chief Justice of the High Court. In so observing the 
learned Judge completely misconceived the nature of a reference made by a 
Judge or a Bench of Judges to a larger Bench. When it appears to a Single 
Judge or a Division Bench that there are conflicting decisions of the same 
Court, or there are decisions of other High Courts in India which are strongly 
persuasive and take a view different from the view which prevails in his or 
their High ‘Court, or that a question of law of importance arises in the trial 
of a case, the Judge or the Bench passes an order that the papers be placed 
before the Chief Justice of the High Court with a request to form a special 
or Full Bench to hear and dispose of the case or the questions raised in the 
` case. For making such a request to the Chief Justice, no authority of the 
Constitution or of the Charter of the High Court is needed, and by making 
such a request a Judge does not assume to himself the powers of the Chief 
Justice. A Single Judge does not by himself refer the matter to the Full 
Bench: he only requests the Chief Justice to constitute a Full Bench for 
hearing the matter. Such a Bench is constituted by the Chief Justice. The 
Chief Justice of a Court may, as a rule, out of deference to the views ex- 
pressed by his colleague, refer the case: that does not mean, however, that 
the source of the authority is in the order of reference. Again it would be 
impossible to hold that a judgment delivered by a Full Bench of a High Court 
after due consideration of the points before it is liable to be regarded as 
irrelevant by Judges of that Court on the ground of some alleged irregularity 
in the constitution of the Full Bench. 

The judgment of the Full Bench of the Gujarat High Court was binding 
upon Raju J. If the learned Judge was of the view that the decision of 
Bhagwati J., in Karimbhai’s case and of Macleod C. J., in Haridas’s 
ease did not lay down the correct law or rule of practice, it was open to him 
to recommend to the Chief Justice that the question be considered by a larger 
Bench. Judicial decorum, propriety and discipline required that he should 
not ignore it. Our system of administration of justice aims at certainty in the 
law and that can be achieved only if Judges do not ignore decisions by Courts 
of coordinate anthority or of superior authority. Gajendragadkar ©. J. ob- 
served in Lala Shri Bhagwan v. Shri Ram Chand®: 

“It is hardly neceasary to emphasise that considerations of judicial propriety and decorum 
require that if a learned Single Judge hearing a matter is inclined to take the view that the 
earlier decisions of the High Court, whether of a Division Bench or of a Single Judge, need to 


2 (1961) 3 Guj. L.R. 529, 5 (1905) Civil Appeal No. 764 of 1964 


3 (1921) 28 Bom. L. R. 802. . +,» decided on March 1, 1965, (Supreme Court), 
4 (1961) 3 Guj. L.R. 269 (Sp. F.B.) ` i 
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be reconsidered, he should not embark upon that enquiry sitting as a Single Judge, but should 
refer the matter to a Division Bench, or, in @ proper case, place the relevant papers before the 
Chief Justice to enable him to constitute a larger Bench to examine the question. That is the 
proper and traditional way to deal with such matters and it is founded on healthy principles of 
judicial decorum and propriety.” 


In considering whether a precedent of a Court of coordinate authority is 
binding, reference to s. 165 of the Evidence Act is irrelevant. Undoubtedly, 
every judgment must be based upon facts declared by the Evidence Act to 
be relevant and duly proved. But when a Judge in deciding a case follows 
a precedent, he only regards himself bound by the principle underlying the 
judgment and not by the facts of that case. 

It is true that every Judge of a High Court before he enters upon his office 
takes an oath of office that he will bear true faith and allegiance to the Con- 
stitution of India as by law established and that he will duly and faithfully 
and to the best of his ability, knowledge and judgment perform the duties of 
office without fear or favour, affection or ill will and that he will uphold the 
Constitution and the laws: but there is nothing in the oath of office which 
warrants a Judge in ignoring the rule relating to the binding nature of the 
precedents which is uniformly followed. 


Present : Before Mr, Justics M. Htdayatullah, Mr. Justice R. S. Bachawat and Mr. Justice 
0. A, Vatdialingam, 


YUSUFALLI ESMAIL NAGREE v. THE STATE OF MAHARASHTRA.® 
Indian Evidence Act (1 of 1872), Sec. 7—Admisibihty of tape record—HKvidentiary value of such 
record, 

A contemporaneous tape record of a relevant conversation is a relevant fact and is 
admissible under s. 7 of the Indian Evidence Act, 1872, 

If a statement is relevani, an accurate tape record of the statement is also relevant and 
admissiblo, The time and place and accuracy of the recording must be proved by a com- 
potent witness and the voices must be properly identified, One of the features of magnetic 
tape recording is the ability to erase and re-use the recording medium, Because of this 
facility of erasure and re-use, the evidence must be received with caution. The Court 
must be satisfied beyond reasonable doubt that the record has not been tampered with. 

The Supreme Court does not lend its approval to the police practice of tapping telephone 
wires and setting up hidden microphones for the purpose of tape recording. 


Tre facts are stated in 66 Bombay Law Reporter, p. 62. 


B. M. Mistry, Jatendra Mahajan and J. B. Dadachanji, for the appellant. 
S. G. Patwardhan, with R. N. Sachthey and S. P. Nayyar, for R. H. Dhebar, 
for the respondent. 


BACHAWAT J. In this appeal, the appellant challenges the legality of his 
conviction under s. 165A of the Indian Penal Code. His wife Rukhanbai was 
the owner of two house properties in ‘F’ ward of the Bombay Municipal Cor- 
poration. The buildings were in a ruinous condition and she was served with 
notices under s. 354 of the Bombay Municipal ‘Corporation Act requiring her to 
repair and secure them. The notices were not complied with and prosecutions 
under s. 471 of the Act were started against her in the Presidency Magistrate’s 
Court. The summonses issued to her were served by affixation and on her 
failure to appear in Court a bailable warrant for her arrest was issued. One 
Munir Ahmed Shaikh, a notice clerk attached to ‘F’ ward building department 
of the Bombay Municipal Corporation, was entrusted with the duty of serving 
the warrant. The charge against the appellant was that he offered to Shaikh 
on July 18, 1960, a sum of Rs. 25 and on August 2, 1960, a sum of Rs. 100 as 


*Decided, April 19, 1967. Criminal Appeal No. 213 of 1963. 


. 


1968.] YUSUFALLI ESMAIL V. THE STATE (8.C.)—Bachawat J. 77 


a bribe for not executing the warrant. The appellant started making approa- 
ches to Shaikh from July 1, 1960. Shaikh reported the matter to the municipal 
commissioner who directed N. W. Naik to investigate into the matter. Naik 
was the administrative officer of the corporation in charge of investigation of 
complaints regarding corruption, bribery and other malpractices. Over the 
telephone Shaikh arranged a meeting with the appellant in the evening of 
July 18, 1960, at the office of the India Metal Co., of which one A. M. Karachi- 
wala was the proprietor. Naik under the assumed name of C. J. Mehta went 
with Shaikh to the office of the India Metal Co. In the presence of Naik, the 
appellant offered a bribe of Rs. 25 to Shaikh on July 18, 1960 but Shaikh did 
not aecept the bribe. 

On August 2, 1960, the appellant had a telephone talk with Shaikh and fixed 
an appointment at Shaikh’ 8 residence in the evening. Shaikh lodged a com- 
plaint with the Anti-Corruption Bureau reporting the officer of a bribe of 
Rs. 25 on July 18 and the appointment at his residence in the evening of 
August 2. After the complaint was recorded, S. Q. S. I. Mahajan obtained the 
necessary permission from the Chief Presidency Magistrate to investigate in- 
to the offence. Mahajan decided to lay a trap. On a sofa in the outer room 
of Shaikh’s residence he set up a microphone which was connected to a tape 
recorder in the inner room. The microphone was concealed behind books. 
Mahajan, a radio mechanic and other members of his party remained in the 
inner room. Shaikh stayed in .the outer room. The outer room and the per- 
son of Shaikh were searched and no cash was found. At the appointed hour, 
the appellant came to Shaikh’s residence and was received by Shaikh in the 
outer room, Shaikh and the appellant had an intimate conversation. The 
appellant offered a bribe to Shaikh, produced ten currency notes of Rs. 10 
each and gave them to Shaikh. When Shaikh gave the pre-arranged signal 
‘‘Salim pan lao”, Mahajan and other members of his party entered the outer 
room and found the currency notes in Shaikh’s short pocket. The tape re- 
corder was switched on as soon as the appellant arrived and was switched off 
after the signal was given. The conversation between Shaikh and the appel- 
lant was recorded in the tape recorder. The tape remained in the custody of 
Mahajan. From the shorthand notes made after the tape was replayed one 
Yakuk prepared a transcription of the conversation. The accuracy of the tran- 
scription is admitted. At the trial of the case, the tape recorder was played 
in Court. 

The Special Judge for Greater Bombay found the appellant guilty of the 
offence under s. 165A of the Indian Penal Code and sentenced him to simple 
imprisonment for 18 months and a fine of Rs. 500, in default further imprison- 
ment for six months with the recommendation that he should be treated as 
class I prisoner. Karachiwalla, the proprietor of India Metal Co., at whose 
office the bribe of Rs. 25 was offered was charged at the trial with aiding and 
abetting the commission of the offence under s. 165A, but was acquitted. The 
appellant preferred an appeal to the High Court. At the commencement of 
the appeal he waived formal notice for enhancement of the sentence. The 
High Court convicted the appellant under s. 165A on both counts of the charge 
‘ separately and sentenced him to rigorous, imprisonment for one year on each 
count, the sentences to run concurrently, and a fine of Rs. 250 or in default 
rigorous imprisonment for three months on each count. The High Court de- 
clined to recommend class 1 to the appellant. Subject to this modification of 
the sentence, the appeal to the High Court was dismissed. The appellant has 
filed this appeal by special leave. 

With regard to the incident of July 18, 1960, the High Court was not in- 
clined to accept the evidence of Shaikh without independent corroboration. 
The High Court found that Shaikh was substantially corroborated by Naik 
who had played the role of a detective. Mr. Mistry argued that Nalk was an 
accomplice and his evidence should not be accepted without corroboration. It 
is not right to say that Naik was an accomplice. He did not provoke or parti- 
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cipate in any crime. The defence counsel conceded in the High Court that 
Naik had no animus for giving false evidence. The High Court found Naik 
to be a reliable witness and worthy of credit and we see no ground for re- 
viewing this conclusion and the concurrent finding of the Courts below that 
the charge of the offer of a bribe by the appellant to Shaikh on July 18, 1960 
was proved. 

Shaikh was the only eye-witness to the offer of the bribe on August 2, 1960. 
Mahajan, the radio mechanic and other persons who kept themselves concealed 
in the inner room of Shaikh’s residence did not witness the offer of the bribe, 
nor did they hear the conversation between Shaikh and the appellant. The 

‘High Court was not inclined to accept the evidence of Shaikh without corro- 
boration. But the High Court found that his evidence was sufficiently corro- 
borated by the tape recorder. The appellant handed over Rs. 100 to Shaikh 
on August 2, 1960. The contemporaneous dialogue between them formed part 
of the res gestae and is relevant and admissible under s, 8 of the Indian Evid- 
ence Act. The dialogue is proved by Shaikh. The tape record of the dialogue 
corroborates his testimony. The process of tape recording offers an accurate 
method of storing and later reproducing sounds. The imprint on the mag- 
netic tape is the direct effect of the relevant sounds. Like a photograph of a 
relevant incident, a contemporaneous tape record of a relevant conversation is 
a relevant fact and is admissible under s. 7 of the Indian Evidence Act. 

In Rup Chand v. Mahabir Parshad,' a tape record of a former statement of 
witness was admitted in evidence to shake the credit of the witness under 
s. 155(3) of the Indian Evidence Act. The case was followed in Manindra 
Nath v. Biswanath.2 In 8. Pratap Singh v. The State of Punjab the tape 
record of a conversation was admitted in evidence to corroborate the evidence 
of witnesses who had stated that such a conversation had taken place. In R. 
v. Maqsud Alt4 a tape record of a conversation was admitted in evidence, 
though the only witness who overheard it was not conversant with the lan- 
guage and could not make out what was said. If a statement is relevant, an 
accurate tape record of the statement is also relevant and admissible. The 
time and place and accuracy of the recording must be proved by a competent 
witness and the voices must, be properly identified. One of the features of 
magnetic tape recording is the ability to erase and re-use the recording 
medium. Because of this facility of erasure and re-use, the evidence must 
be received with caution. The Court must be satisfied beyond reasonable doubt 
that the record has not been tampered with. 

The radio mezhanic did not hear the conversation but he proved that the tape 
recorded all the sounds produced in the room where only Shaikh and the ap- 
pellant were present. The voices of the appellant and Shaikh were properly 
identified. The tape was not sealed and was kept in the custody of Mahajan. 
The absence of sealing naturally gives rise to the argument that the recording 
medium might have been tampered with before it was replayed. However, it 
was not suggested either in the cross examination of the prosecution witnesses 
or in the answers under s. 342, Criminal Procedure Code, that any tampering 
had taken place with the recording. While admitting the accuracy of mate- 
rial parts of the conversation reproduced by the tape recorder, the appellant 
in his examination under s. 342 attempted to explain the conversation and the 
object of his visit and said that he had gone to Shaikh’s residence for obtain- 
ing repayment of a loan of Rs. 100 which he had advanced to Shaikh on July 
19, 1960. The Iligh Court rejected the appellant’s explanations. Mr. Mistry 
was right in saying that the High Court could not accept the ineulpatory part 
and reject the exculpatory part of the appellant’s answers under s. 342. But 
there was other evidence showing that the tape recording was not tampered 
with. The fact that the defence did not suggest any tampering lends assur- 
ance to the credibility of the other evidence. The Courts below rightly held 


1 [1966] A.I.R. Punj. 173. 3 [1964] 4 8.C.R. 783. 
2 (1962) 67 C,W.N. 191. 4 [1965] 2 AN E.R. 464. 
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that the tape recorder faithfully recorded and reproduced the actual 
conversation. 

The appellant had walked into a pre-arranged trap. Mahajan and other 
police officers had hidden themselves in the inner room. Shaikh knew that 
the police officers were recording the conversation and was naturally on his 
guard while talking to the appellant. The appellant was not aware of the pre- 
sence of the police officers. He was lulled into a sense of security and was off 
his guard. The offence of the attempt to bribe Shaikh on July 18, 1960 had 
already been committed and reported to the police and was under investigation 
on August 2, 1960 when Shaikh and the appellant met and talked. The evi- 
ence of the conversation was tendered at the trial of the offence committed on 
July 18, 1960 and of the connected offence committed on August 2, 1960. 
Mr. Mistry argued that in these circumstances, the use of the statements of 
both Shaikh and the appellant on August 2, 1960, was barred by s. 162 of the 
Code of Criminal Procedure. We are not impressed with this argument. The 
appellant was not making a statement to Mahajan or to any other police officer. 
He was not even aware that any police officer was listening to him. He was 
talking to Shaikh. No doubt Shaikh was a police decoy assisting the police 
in their investigation, but the statement of the appellant to Shaikh while mak- 
ing another offer of a bribe cannot be regarded as a statement by him to the 
police, Nor can the words uttered by Shaikh be regarded as a statement to 
the police. Shaikh was talking to the appellant. He knew that what he said 
was being recorded for subsequent use by the police officers. But he was not 
speaking to any police officer. There was a dialogue in which Shaikh and the 
appellant took part. Each spoke to the other, but neither made a statement 
to a police officer. The case of Ramkishan Mithanlal Sharma v. The State of 
Bombay® shows that where identification parades are directed and supervised 
by police officers and held in their presence and the panch witnesses take a 
minor part in the matter, the statements of the identifiers may be regarded as 
statements to the police officers. In the present case, the police officers set the 
stage for the drama in which the actors were Shaikh and the appellant. The 
officers hid themselves in the inner room and took no part in the drama. 
Neither of them can be regarded as having made a statement to a police officer 
as contemplated by s. 162. 

Counsel claimed protection under art. 20(3) of the Constitution against the 
use of the statements made by the appellant on August 2, 1960. He argued 
that by the active deception of the police, the appellant was compelled to be 
a witness against himself. Had the appellant known that the police had 
arranged a trap, he would not have talked as he did. Compulsion may take 
many forms. A person accused of an offence may be subject to physical or 
‘mental torture. He may be starved or beaten and a confession may be ex- 
torted from him. By deceitful means he may be induced to believe that his 
son is being tortured in an adjoining room and by such inducement he may 
be compelled to make an incriminating statement. But we cannot say that in 
this case the appellant was compelled to be a witness against himself. He was 
free to talk or not to talk. His conversation with Shaikh was voluntary. 
There was no element of duress, coercion or compulsion. His statements were 
not extracted from him in an oppressive manner or by force or against his 
wishes. He cannot claim the protection of art. 20(3). The fact that the tape 
recording was done without his knowledge is not of itself an objection to its 
admissibility in evidence. In saying so, the Court does not lend its approval 
to the police practice of tapping telephone wires and setting up hidden miero- 
phones for the purpose of tape recording. 

The High Court rightly convicted the appellant of the offence under s. 165A 
of the Indian Penal Code. Counsel pleaded for reduction of the sentence. 
The appellant is sixty years old. He is suffering from cardiac troubles. He 


5 [1955] 1 8.0.R. 903, 922-28, s.o. 57 Bom. L.R. 600. 
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was removed to jail from the hospital in an ambulance on July 29, 1963. He 
remained in jail until December 12, 1963, when he was released on bail. Having 
regard to these and other circumstances, we reduce the substantive sentence of 
imprisonment to the period of imprisonment already undergone by him. With 
this modification of the sentence, the appeal is dismissed. : 


Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Chandrachud. 


LAXMIBAI LAXMICHAND SHAH v, LAXMICHAND RAVJI SHAH.* 

Hindu Marriage Act (XXV of 1955), Secs. 13, 23—Party against whom decree for resti- 
tution of conjugal rights passed refusing to resume cohabitation for two years or 
upwards after decree—Whether Court can refuse to pass decree for divorce under 
s. 13(1A) on petition filed by such party—Whether s. 13(1A) subject to s. 23(1)— 
Whether conflict between ss. 13(1A) and 23(1). 


Under s. 23(1) of the Hindu Marriage Act, 1955, it is open to the Court to refuse 
to pass a decree for divorce under s. 13(1A) of the Act on a petition filed by a 
party who has refused to resume cohabitation for a period of two years or upwards 
after passing of a decree against such person for restitution of conjugal rights. 

In a petition filed under s. 18(1A) of the Act not only is it open to the Court 
to consider whether the provisions mentioned in s. 23(1) of the Act are satisfied 
but the Court is under an obligation to consider that question. Section 23 is in 
the nature of an over-riding provision, not only for the reason that it governs 
“any proceeding” under ithe Act, but for the more important reason that it provides 
that it is only if the conditions mentioned in sub-s. (1) are satisfied “but not other- 
wise” that the Court shall decree the relief sought. 


Tue facts appear in the judgment. 


M. P. Kenia, instructed by Matubha: Januetram and Madan, for the appellant. 
N. P. Vyas, instructed by Khona and Suryakant, for the respondent. 


CuanpracHup J. This is an appeal by the wife against the judgment of 
the City Civil Court, Bombay, allowing her husband’s petition for divorce on 
the ground that there was no restitution of conjugal rights between them for a 
period of two years and more after the decree for restitution of conjugal rights 
was passed in her favour. The appeal raises an important question of law on 
which, I gather, conflicting judgments have been delivered by two learned 
Judges of the City Civil Court. 

It is necessary to state but a few facts for an appreciation of the question 
which arises in the appeal. The parties were married on February 8, 1945 and 
on April 27, 1959 the wife obtained a decree for restitution of conjugal rights in 
a proceeding instituted by her for that relief. On February 8, 1965, the hus- 
band initiated the present proceedings for dissolution of the marriage by a 
decree of divorce on the ground that the decree for restitution was never com- 
plied with. 

It was urged in the trial Court on behalf of the wife that the decree for 
restitution of conjugal rights remained unexecuted on account of default on 
the part of the husband and, therefore, it was not open to him to ask that the 
marriage be dissolved by a decree of divorce. The wife sought leave to adduce 
evidence showing that the husband had wilfully refused to comply with the 
decree for restitution, but the learned Judge disallowed that evidence as he 


Decided, March 29/30, 1967, First Appeal K. H. Nagrani, Judge, Bombay City Civil 
No. 216 of 1968, against the decision of Court, in MA, Suit No, 963 of 1065. 


1967.] * LAXMIBAI V. LAXMICHAND (a.C.J.)—Chandrachud J. 81 


took the view that the amendment introduced to s. 13 of the Hindu Marriage 
Act of 1955 (hereinafter called ‘‘the Act’’), by amending Act No. XLIV of 
1964 conferred an unqualified right on either party to a marriage to obtain a 
decree for divorce if there was no restitution of conjugal rights between the 
parties to the marriage for a period of two years or upwards after the decree 
for restitution was passed. The learned Judge has held that it is irrelevant 
to consider in such a case whether this or that party is to blame for non-com- 
pliance with the decree for restitution. The correctness of this view is chal- 
lenged in this appeal. 


The question which arises for decision is whether a decree for divorce must 
necessarily follow on a decree for restitution of conjugal rights if there has 
been no restitution of conjugal rights as between the parties to the marriage 
for a period of two years or upwards after the decree for restitution was passed, 
or whether it is open to the Court to refuse to pass a decree of divorce on the 
ground that the party which is seeking divorce is taking advantage of his or 
her own wrong, as contemplated by s. 23(/)(a@) of the Act. The decision of 
this question must depend upon the construction of the provisions contained 
in ss. 13 and 23 of the Act and the effect of the amendment introduced by 
amending Act No. XLIV of 1964 to s. 18. Section 18 of the Act provides 
by sub-s. (J), in so far as is material, that any marriage solemnized, whether 
before or after the commencement of the Act, may, on a petition presented 
either by the husband or the wife, be dissolved by a decree of divorce on the 
grounds mentioned in that sub-section. Originally, nine different grounds were 
available to a husband or wife for obtaining a decree of divorce under sub-s. 
(1) of s. 13. Under el. (vis) of sub-s. (1), a marriage could be dissolved by 
a decree of divorce on a petition presented by the husband or the wife on the 
ground that the other party had not resumed cohabitation for a period of two 
years or upwards after the passing of a decree for judicial separation against 
that party. Under cl. (iz) of sub-s. (Z), a marriage could be dissolved by a 
decree of divorce on a petition presented by the husband or the wife on the 
ground that the other party had failed to comply with a decree for restitution 


of conjugal rights for a period of two years or upwards after the passing of a 
decree for restitution against that party. 


Amending Act No. XLIV of 1964 which came into force on December 20, 
1964, effected two significant changes. Clauses (vii) and (iv) which consti- 
tuted two of the nine grounds on which a marriage could be dissolved by a 
decree of divorce were deleted from sub-s. (J) and secondly, a new sub-section 
i.e. sub-s. (14) was added to s. 13. That sub-section reads thus: 


“(1A) Either party to a marriage, whether solemnized before or after the com- 
mencement of this Act, may also present a petition for the dissolution of the marriage by a 
decree of divorce on the ground— 

(i) that there has been no resumption of cohabitation as between the parties to 
the marriage for a period of two years or upwards after the passing of a decree for 
judicial separation in a proceeding to which they were parties; or 

(ii) that there has been no restitution of conjugal rights as between the parties 
to the marriage for a period of two years or upwards after the passing of a decree 
for restitution of conjugal rights in a proceeding to which they were parties.” 

It is clear from these amendments introduced by Act No. XLIV of 1964 that 
whereas, prior to the amendment, a petition for divorce could be filed only by 
the party which had obtained a decree for judicial separation or for restitu- 
tion of conjugal rights, this right is now available to either party to the 
marriage, irrespective of whether the party presenting the petition for divorce 
is a decree-holder or a judgment-debtor under the decree for judicial separation 


or the decree for restitution of conjugal rights, as the case may be. This 
position is incontrovertible. 


The question really is whether, in a petition for divoree filed under sub- 
s. (1A) of s. 18, it is open to the Court to refuse to pass a decree on any of the 
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grounds specified in s. 23 of the Act, in so far as any one or more of them 
may be applicable. That section reads thus: 

“23. (1) In any proceeding under this Act, whether defended or not, if the Court 
is satisfied that— 

(a) any of the grounds for granting relief exists and the petitioner is not in any 
way taking advantage of his or her own wrong or disability for the purpose of such 
relief, and 

(b) where the ground of the petition is the ground specified in clause (f) of 
sub-section (1) of section 10, or in clause (i) of sub-section (1) of section 13, the 
petitioner has not in any manner been accessory to or connived at or condoned the 
act or acts complained of, or where 'the ground of the petition is cruelty the petitioner 
has not in any manner condoned the cruelty, and 

(c) the petition is not presented or prosecuted in collusion with the respondent, and 

(d) there has not been any unnecessary or improper delay in instituting the pro- 
ceeding, and 

(e) there is no other legal ground why relief should not be granted, 
then, and in such a case, but not otherwise, the court shall decree such relief 
accordingly.” 

It is submitted by Mr. Kenia who appears on behalf of the wife that sub- 
s. (1A) of s. 18 is, like the other provisions of the Act, subject to the provisions 
of s. 23(7) and that, though the present petition filed by the husband for 
divorce is competent in the sense that he has a right to file that petition, it is 
open to the Court to refuse to pass a decree for divorce on any of the grounds 
specified in s. 23(7) in so far as they may apply. The argument is that if the 
wife succeeds in establishing in the present proceedings that the husband had 
refused to comply with the decree for restitution of conjugal rights, the Court 
would be justified in dismissing his petition for divorce on the ground men- 
tioned in el. (a) of sub-s. (1) of s. 23 that the husband was taking advantage 
of his own wrong. It is, on the other hand, contended by Mr. Vyas, who appears 
on behalf of the husband, that the right conferred by sub-s. (JA) of s. 13 ig ab- 
solute and unqualified and that this newly conferred right is not subject to 
the provisions of s. 23. It is enough for the husband to show, according to 
Mr. Vyas, that in fact there has been no restitution of conjugal rights as 
between himself and his wife for a period of two years and more after the 
decree for restitution was passed. 


On a consideration of the language used in ss. 18(/4) and 23(/) of the Act, 
it is not possible to accept the submission of Mr. Vyas. In the first place, it is 
necessary to get rid of the notion that to introduce considerations arising under 
s. 23(J) into the determination of a petition filed under sub-s. (1A) of s. 13 
is to render the amendments made by amending Act No. XLIV of 1964 wholly 
meaningless. That is the principal ground on which the learned trial Judge 
has held that sub-s. (ZA) of s. 13 confers an absolute right on a party to get a 
decree for divorce, and that is also one of the main arguments which was urged 
before me by Mr. Vyas. Prior to the amendments introduced by the Amending 
Act of 1964, the position which obtained under cls. (vii) and (tr) of s. 13(J) 
was that a marriage could be dissolved by a decree of divorce on a petition 
presented either by the husband or the wife on the grounds, respectively, that 
the other party had not resumed cohabitation for a space of two years or 
upwards after the passing of a-decree for judicial separation against that 
party or that the other party had failed to comply with a decree for restitution 
of conjugal rights, for a period of two years or upwards after the passing of the 
decree against that party. Under these clauses, the right to apply for divorce 
was restricted to the party which had obtained a decree for judicial separation 
or for restitution of conjugal rights. Such a right was not available to the 
party against whom the decree was passed. Sub-section (JA) of s. 18 which 
was introduced by the amendment confers such a right on either party to the 
marriage, so that a petition for divorce can, after the amendment, be filed not 
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only by the party which had obtained a decree for judicial separation or for 
restitution of conjugal rights but also by the party against whom such a decree 
was passed. This, in my opinion, is the limited object and effect of the amend- 
ment introduced by Act No. XLIV of 1964. The amendment was not introduc- 
ed in order that the provisions contained in s. 23 should be abrogated and that 
is not the effect of the amendment. 

The purpose of the amendment and the effect of sub-s. (JA) of s. 13 
can be appreciated by reference to the provisions contained in s. 18 itself. 
In the first place, the opening words of sub-s. (Z7) and of sub-s. (JA) of s. 18 
provide a sharp contrast, and a comparison of the respective provisions of the 
two sub-sections would show that the object of sub-s. (1A) was merely to en- 
large the right to apply for divorce and not to make it compulsive that a 
petition for divorce presented under sub-s. (JA) must be allowed on mere 
proof that there was no cohabitation or restitution for the requisite period. 
Sub-section (Z) begins with the words: 

“Any marriage solemnized, whether before or after the commencement of this Act, 
may, on a petition presented by either the husband or the wife, be dissolved by a 
decree of divorce on the ground that the other party...”, 
whereas sub-s. (1A) begins thus: 


“Either party to a marriage, whether solemnized before or after the commencement 

of this Act, may also present a petition for the dissolution of the marriage by a decree 
of divorce on the ground...”. 
It is clear on a comparison of the opening words of the two sub-sections, that 
all that sub-s. (JA) deals with is the right to apply for a decree of divorce. 
It does not provide that a petition for the dissolution of a marriage by a 
decree of divorce shall be allowed on proof of either of the two conditions men- 
tioned in that sub-section. Once it is appreciated that the object of the amend- 
ment by which sub-s. (JA) was introduced in s. 18 and by which cls. (vět) 
and (ix) were deleted from sub-s. (J) of that section is merely to confer a 
right to apply for divorce on both the parties to the marriage irrespective of 
whether the decree for judicial separation or the decree for restitution of con- 
jugal rights was obtained by this or that party, there would be no difficulty 
in holding that the provisions contained in s. 18(1A) are subject to those con- 
tained in s. 28(7). Section 23(7) provides that ‘‘in any proceeding” under 
the Act, if the Court is satisfied regarding the facts and circumstances men- 
tioned in cis. (a) to (ce) of sub-s. (1), ‘‘then, and in such a case, but not 
otherwise, the ‘Court shall decree such relief accordingly.” The very lan- 
guage of this sub-section shows that it governs every proceeding under the 
Act and a duty is cast on the Court to decree the relief sought only if the 
conditions mentioned in the sub-section are satisfled, and not otherwise. In 
fact, it is difficult to see how one can make any distinction between sub- 
ss. (7) and (JA) of s. 13 in so far as the applicability of s. 23(7) is concerned. 
Sub-section (7) of s. 18 is clearly subject to the provisions contained in 
s. 23(7). If that be so, sub-s. (1A) would equally be so subject. There is 
nothing in the language of the two sub-sections tto justify the view that sub- 
s. (1), but not sub-s. (JA), is subject to the provisions of s. 23(/). 

It is urged by Mr. Vyas that the statement of objects and reasons of the 
Bill which was introduced in the Parliament would show that the object of 
the Legislature in enacting sub-s. (JA) and in deleting cls. (ust) and (iz) 
was not merely to confer on both the parties a right to apply for divorce but 
to ensure that on mere proof of the circumstances mentioned in els. (+) and 
(#) of sub-s. (1A) a decree for divorce should automatically follow. I see 
no justification for construing the relevant provisions of the Act by refer- 
ence to the statement of objects and reasons. In a series of cases the Supreme 
Court has held that the statement of objects and reasons is not a part of the 
history of legislation but is merely an expression of what, according to the 
mover of the Bill, are the scope and purpose of the legislation and that parlia- 
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mentary history of an enactment is not admissible to construe its meaning 
(See, for example, R. M. D. C. v. Union of India! and Jat Lal v. Delhi Admi- 
n In Gujarat University v. Shri Krishna? their Lordships observe 
p- 713): f 

“,..Statements of Objects and Reasons of a Statute may and do often furnish valu- 
able historical material in ascertaining the reasons which induced the Legislature to 
enact a Statute, but in interpreting the Statute they must be ignored.” 

In Vajravelu v. Sp. Dy. Collector,4 it is observed, while construing a constitu- 
tional provision, that 

“...It was commonplace that a court cannot construe a provision of the Constitu- 
tion on the basis of the statement of ‘objects and reasons’,...” 

In my opinion, therefore, it is not permissible to look at the statement of 
objects and reasons in order to find the true meaning of the provisions con- 
tained in sub-s. (14) of s. 13 or in order to ascertain whether sub-s. (ZA) is 
subject to s. 23(/) of the Act. I would, however, like to add that the state- 
ment of objects and reasons far from supporting the construction canvassed 
by Mr. Vyas emphasises that the amendment was introduced with the limited 
object of enlarging the right to apply for divorce. That statement reads thus 
(Gazette of India, Extraordinary, Part 2, Section 2, 1963, p. 86): 

“The right to apply for divorce on the ground tthat cohabitation has not been re- 
sumed for a space of two years or more after the passing of a decree for judicial sepa- 
ration, or on the ground that conjugal life has not beem restored after the expiry of 
two years or more from the date of decree for restitution of conjugal rights should be 
available to both the husband and the wife, as in such cases it is clear that the 
marriage has proved a complete failure. There is, therefore, no justification for making 
the right available only to the party who has obtained the decree in each case. Hence 
the present Bill.” i 
As I have, however, stated, one cannot construe the provisions of a statute by 
reference to the statement of objects and reasons, for the intention of the 
Legislature must be gathered from the words used in the statute. As is often 
said, the statement of the mover of the Bill is no more admissible then a speech 
made on the floor of the House, for ascertaining that intention. The amend- 
ment introduced by Act No. XLIV of 1964 was moved by a private Member 
and the statement of objects and reasons of the Bill can, at the highest, be 
assumed to be the object which the mover had in mind when introducing the 
Bill, but the statement of objects and reasons cannot be held to reflect the 
intention of the Legislature in passing the Bill. f 

My attention has been drawn by both the learned counsel to a number of 
decisions which have taken the view that one must so interpret the different 
provisions of a statute as to avoid rather than create a conflict or that one 
must construe the different provisions of an enactment harmoniously. I find 
it unnecessary to refer to those decisions because, in my opinion, there is no 
conflict between sub-s. (1A) of s. 13 on the one hand and sub-s. (J) of s. 23 
cn the other. The two sub-sections deal with different matters, for whereas 
the former deals with the right of either party to the marriage to apply for 
divorce on the grounds specified therein, the latter deals with the obligation 
of the Court. A party may be entitled to apply for divorce under sub-s. (1A) 
of s. 18, and after the amendment of 1964 it would be no defence to a peti- 
tion for divorce that it has been filed by a party against whom a decree for 
judicial separation or a decree for restitution of conjugal rights has been pass- 
ed. Even such a person has a right to apply for divorce under sub-s. (JA). 
But to say that a petition for divorce is maintainable at the instance of a 
person against whom a decree for judicial separation. or for restitution of 
conjugal rights has been passed is a far cry from saying that the petition 
must be allowed at all costs and in all events. I see no warrant in the lan- 


1 [1957] A.I.R. S.C. 628, at 632. 3 [1963] A.LR, 8.C, 703. 
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guage of sub-s. (JA) for holding that it confers an absolute or unrestricted 
right on a party to apply for and obtain a decree of divorce. In a petition 
filed under sub-s. (1A), not only is it open to the Court to consider whether 
the provisions mentioned in sub-s. (Z) of s. 23 are satisfied but the Court is 
under an obligation to consider that question. Section 23 is in the nature of 
an over-riding provision, not only for the reason that it governs ‘‘any pro- 
ceeding’’ under the Act, but for the more important reason that it provides 
that it is only if the conditions mentioned in sub-s. (J) are satisfied ‘‘but not 
otherwise’’ that the Court shall decree the relief sought. 

The consequences flowing from a particular construction of a statute are not 
always relevant in determining what interpretation one must put on the 
statute. It would, however, be interesting to consider how, in practice, the 
newly conferred right would work if the construction canvassed by Mr. Vyas 
were accepted. 

Suppose, as in the present case, a decree for restitution of conjugal rights 
js passed in favour of the wife. The husband is expected to comply with the 
decree but greater his defiance of that decree, the better his chances of success 
in his petition for divorce. It is impossible to hold that the way to success 
in a petition for divorce can be paved by an outright defiance of the mandate 
of the Court. 

For these reasons, I am of the opinion that the learned trial Judge was in 
érror in taking the view that the considerations arising under s. 23(J) are 
not relevant in deciding a petition filed under sub-s. (14) of s. 13 of the Act. 
The husband undoubtedly has a locus to file the present petition, for that is 
the right which the amendment gives to either spouse. Such a petition was 
liable to be dismissed im limine prior to the amendment because it was then 
.not competent to a spouse against whom a decree for restitution or for judi- 
cial separation was passed, to apply for divorce on the ground that there was 
no compliance with the decree for the stated period. By reason of the amend- 
ment, the present petition is maintainable and it must be dealt with on merits. 

The question, therefore, is—and that was one of the issues framed by the 
learned trial Judge—whether the husband who has presented the petition for 
dissolution of the marriage by a decree of divorce is, as mentioned in cl. (a) 
of sub-s. (1) of s. 23, taking advantage of his own wrong. The evidence of 
the husband on this point is so clear that the question does not present any 
difficulty. He says that he never told his wife after the decree for restitution 
was passed that she should come and live with him, and he has categorically 
stated in para. 3 of his evidence that he was not prepared to accept her even 
if she was willing to go back to him. He explained this attitude by saying 
that she had left his house of her own accord and, therefore, he was not pre- 
pared to accept her. Now, this explanation is clearly wrong, because the 
decree for restitution must imply that the wife had not left the husband’s 
house voluntarily and it was the husband who was to blame for the separation. 
By saying that the wife had left his house of her own accord and therefore 
he was not prepared to take her back, he is trying to go behind the decree 
for restitution, which he cannot be permitted to do. At more than one place 
in his evidence, he has declared an unequivocal intention that he was not pre- 
pared to take her back. 

If the husband is not prepared to accept the wife in spite of the decree for 
restitution of conjugal rights obtained by her and if he made no attempt to 
comply with that decree but consciously defied it, it must follow that in seek- 
ing divorce, he is trying to take advantage of his own wrong, for it is be- 
cause of his defiance of the decree for restitution that he ¥3 said to be able to 
seek the relief of divorcee. He cannot be permitted to de this in view of the 
provisions of s. 23(1)(a), and for that reason, but not for the reason that 
the petition is not maintainable, the petition must fail. 

I have not found it necessary to direct the trial Court to take further evid- 
ence in the matter, because the husband was not precluded by it from leading 
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evidence to show that he was prepared to comply with the decree of restitu- 
tion but that the wife had prevented that compliance. It was the wife who 
made an application to the trial Court that if it were disposed to hold against 
her she should be given an opportunity to lead evidence to show that she made 
attempts to go back to her husband but that he refused to accept her. The 
learned Judge declined to take evidence of the wife partly for the reason that, 
in his view, such evidence was irrelevant and partly for the reason that he 
thought that there was clear evidence before him for purposes of the petition 
that the husband had refused to comply with the decree for restitution. To- 
wards the end of para. 7 of his judgment, ‘the learned Judge says that for 
the purposes of the present petition his finding was that if there was no re- 
sumption of cohabitation between the parties it was because of the attitude of 
the husband and that the wife was in no way to blame for it. In para. 4 of 
his judgment, the learned Judge has observed that it was common ground that 
after the decree for restitution was passed the husband had not made any 
attempt to bring back the wife. This observation is justified by the evidence 
of the husband, for he has affirmed and re-affirmed in his evidence that he was 
not prepared to accept the wife even if she was willing to go back to him and 
that it was only before the decree for restitution was passed that he was pre- 
pared to take her back. The Ist of the 5 issues framed by the learned Judge 
on the pleadings of the parties reads thus: 

“Whether in seeking the dissolution of his marriage with the Respondent by a 

decree of divorce on the ground stated by him in the petition, the Petitioner is seeking 
in any way to take advantage of his wrong.” 
The husband led his evidence on this issue, for he had no doubt in his mind 
that he did not want to comply with the decree for restitution of conjugal 
rights. His case in the trial Court really was that, whether or not he was will- 
ing to comply with the decree, he was entitled to a decree of divorce by reason 
of the amendment introduced in 1964. 

In the result, I allow this appeal, set aside the decree passed by the trial 
Court and direct that the petition filed by the husband for dissolution of the 
marriage by a decree of divorce shall stand dismissed with costs throughout. 

Since I am setting aside the decree passed by the learned Judge, the order 
that the husband should pay Rs. 60 per month to the wife by way of main- 
tenance must also lapse. That, however, will not affect the order of mainten- 
ance which was passed by the Court that awarded the relief of restitution of 
conjugal rights to the wife. If she is so advised, she may apply for enhance- 
ment of the amount of maintenance. Appeal allowed. 


Before Mr. Justice Patel. 
DATTU APPARAO MACHALE v. DIGAMBAR GOVINDRAO SHENDE.* 
Indian Limitation Act (IX of 1908), Sec, 182—Limitation Act (XXXVI of 1963), Seo. 186— 
Hyderabad Agricultural Debtors Relief Act, 1956. Secs. 2(4), 38, 47--Application for execu- 
tion of award mads under Hyderabad Act whether governed by art, 182. 


Article 182 of the Indian Limitation Act, 1908, or art. 136 of the Limitation Act, 1963, 
is not applicable to an application for execution of an award made under the Hyderabad 
Agricultural Debtors Relief Act, 1956. 


Muppanna v. Gajanan Urban Co-operative Bank', referred to. 
8. B. Bhasme, for the petitioners. 


Pare, J. This is a revisional application by the judgment-debtors against 
the order of the H.A.D.R. Court confirmed in appeal. The short facts are that in 
an application for settlement of debts under the Hyderabad Agricultural Debtors 


*Decided, July 19, 1967. Civil Revision 1% (1946)749 Bom, L.R. 168. 
Application No, 203 of 1966, 
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Relief Act, 1956, the Debt Court made an award under that Act on September 
4, 1957, whereby the judgment-debtors were required to make certain payments 
to the judgment-creditor opponent herein. This award was sent by the Court 
for registration and it was registered on July 4, 1961. The opponent, award- 
holder, applied for the execution of the award to the Court on January 21, 
1964. The judgment-debtors contended that the execution was barred because 
the execution was sought beyond a period of three years of the making of the 
award and art. 182 of the Limitation Act, 1908, barred the application, Both 
the Courts below have rejected this contention. f 

The learned trial Judge held that as it is the duty of the Court to register 
the award and as it was registered only on July 4, 1961 and in the absence of 
registration it was not executable, the application filed within three years from 
the date of the registration was within time. The learned Judges held that the 
new Limitation Act, 1963, art. 186 which prescribes a period of 12 years for 
execution of a decree applies. 

Before me it is argued by Mr. Bhasme that art. 182 of the Limitation Act 
prescribed a period of three years from the date of the decree or six years if 
it were a registered decree. His contention that the fact that registration took 
so much time and it was finally registered ou July 4, 1961, is not a matter of 
any moment and not relevant. The starting point is the date of the decree. 
He then says that the Courts below were wrong in applying art. 136 of the 
new Limitation Act because s. 80 prevents revival of any cause or matter if it 
was barred by the earlier Limitation Act. In order to answer these conten- 
tions, the relevant provisions of the Hyderabad Agricultural Debtors Relief 
Act, which I will refer to as the said Act, need be examined. Section 38 re- 
quires that every award shall be registered as provided in Chap. III. Sec- 
tion 49 of the Act requires the Court to send the award to the Sub-Registrar 
of the sub-district in which the property, the subject-matter of the award, is 
situated, together with a memorandum containing such particulars as the Qov- 
ernment may prescribe. Section 50 provides that if an appeal is filed against 
an award under s. 48 the Court shall send a notice regarding the institution of 
the appeal to the Sub-Registrar or the Registrar. Section 51 requires that if no 
appeal is filed after the expiry of the period provided for an appeal against the 
award or if an appeal is filed after the disposal of the appeal, the Registrar or 
Sub-Registrar shall register the award. No material was placed on record of the 
trial Court and of the lower appellate Court to disclose the reason why the 
registration took such a long time. There may, however, be some reason or 
the other why the award came to be registered only as late as July 4, 1961. 

Apparently, it appears that it is only a registered award that can be execut- 
ed by the Court, inasmuch as the provisions of the Registration Act are made 
applicable. Section 38(3) provides how an award is to be executed. Sub- 
s. 8(4) enables the creditor to make an application in the prescribed form for 
execution of the award, after the debtor makes default in the payment of any 
instalment due under the award. Sub-section (3)(#) makes it a duty of the 
Court to transfer the award for execution to the Collector, if the Court on 
receipt of such application is satisfied that the debtor has made default in the 
payment of any instalment, and thereupon the Collector is bound to recover 
the amount of the instalment from the debtor as arrears of land revenue. 

Article 182 of the Limitation Act, 1908, applies to an application for the 
execution of a decree or order of any civil court not provided for by art. 183 
or by s. 48 or the Civil Procedure Code, 1908. It is clear that this article can 
apply only to an order or decree of a Civil Court. If the order is not an order 
of a Civil Court, then obviously art. 182 cannot apply. The H.A.D.R. Act 
defines by s. 2(4) the word ‘Court’ to mean the Court of Munsif, subordinate 
Judge, or a Judge of the City Civil Court having ordinary jurisdiction in the 
area in which the debtor ordinarily resides, depending upon the monetary 
value of the total debts of the debtor. The word ‘‘Court’’ is not defined to 
mean the ‘Civil Court’? having monetary judisdiction in the matter in the 
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area where the debtor resides. It is obvious, therefore, that the Court created 
under the H.A.D.R. Act is a special Court and is not a ‘Civil Court’ whose 
erders and decrees are intended to be covered by art. 182 of the Limitation 
Act. It is also clear that what is sought to be executed is not a decree or an 
order as understood by art. 182. Article 182 is intended to cover only such 
orders and decrees as are made by a Civil Court either under the Civil Pro- 
cedure Code or are deemed to be decrees by virtue of some provision, and re- 
quiring their execution as decrees. All throughout the Act, the final adjudica- 
tion of the special Court under the said Act is termed an award and for obvious 
reason. The debt Court does not decide a dispute between two private parties 
who are litigating a private right. The purpose of the H.A.D.R. Act was a 
far larger one and that was to relieve the agriculturists of their indebtedness 
who satisfied the conditions of the Act. In order to do that, all the debts of 
such agriculturists had to be settled and therefore in such an application all 
the ereditors of the debtor were or were deemed to be parties and the order 
operated to decide and settle once for all, all the debts of the debtor qua every 
creditor. It is no wonder, therefore, that the final adjudication of the Special 
Court is not called a decree or an order of a Court. In my view, therefore, it is 
impossible to hold that art. 182 in the old Limitation Act, or art. 186 in the 
new Limitation Act, can apply to the execution of the award. Even s. 38 of the 
H.A.D.R. Act does not speak of the execution of this award as a decree. It 
is an award for all purposes and it is to be executed as an award and in the 
manner provided by the said section, and not as provided by the Civil Procedure 
Code. I have no doubt, therefore, that the present proceeding is not barred 
by limitation. 

Mr. Bhasme referred me to a decision of a Division Bench of this Court in 
Muppanna v. Gajanan Urban Co-operative Bank,’ which arose out of the pro- 
visions of the Bombay Co-operative Societies Act (Bombay Act VII of 1925). 
The Co-operative Societies Act provides for arbitration in all matters in dis- 
pute between the Society and its members or any of its employees. The dis- 
pute. has to be settled either by a nominee of the Registrar or by the Registrar 
himself and the adjudication is indeed called an award. But then s. 59(1) (a) 
of the Act as amended in 1943 reads thus: 


“59. (1) Every order passed by ... the Registrar or his nominee... under seotion 54 ... shall, 
if not carried out— : 
(a) on a certificate signed by the Registrar or a liquidator, be deemed to be a decree of a 
Civil Court and shall be executed in the same Manner as a decree of such Court; ...” 
The section leaves no doubt as to what was intended by this enactment. A 
deeming provision creates a fiction and lays down that something is, what it 
is not. Though an award under that Act is really not a decree as understood 
under the Civil Procedure Code and in ordinary law, it provides that it’ shall 
be deemed to be a decree. Once this deeming provision applies, for all purposes, 
the award becomes a decree and the Court, therefore, was justified in holding 
that art. 182 of the old Limitation Act applied to the proceedings. This deci- 
sion, in my view, has clearly no application inasmuch as in the present case 
there is no deeming provision creating a fiction that the award given by the 
Special Court shall be deemed to be a decree. 

Mr. Bhasme relied upon s. 47 of the H.A.D.R. Act, which provides that, 
save as otherwise expressly provided in the Act, the provisions of the Code of 
Civil Procedure shall apply to all proceedings under this Chapter. In the 
first place, from the language it is apparent that only the procedural provi- 
sions of the Civil Procedure Code are made applicable to the proceedings, and 
not the substantive provisions. Under the circumstances, it would be impos- 
sible to hold that the final adjudication of tthe Debt Adjustment Court could 
be said to be a decree under s. 2(2) of the Civil Procedure Code. In any 
event, assuming that even substantive provisions of the Civil Procedure Code 
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may apply, this could only be ‘‘save as otherwise expressly provided’’ by the 
Act. Inasmuch as the Act itself refuses to call that final adjudication a decree, 
it is impossible to hold that the definition of ‘decree’ can apply to the final 
adjudication by the Court. 

This case has no connection whatsoever with cases such as those where pro- 
cedural orders are made by the Debt Court in a proceeding under this Act, 
but under the provisions of the Civil Procedure Code, and which are held to 
be appealable because its proceedings are governed by the Civil Procedure Code. 
In such cases, it is possible to say that notwithstanding the provisions of s. 43, 
providing for appeals against certain orders made under the Act, an appeal 
may also lie under the Civil Procedure Code. I am not dealing with such a 
ease and what I have said above cannot possibly apply to any such order. 

In the result, the rule is discharged. As the other side does not appear, 
there will be no order as to costs. 

Rule discharged. 


Before Mr, Justice Patel, 
MAHADEO GOPAL MONE v. RAMESHWAR SADASHIV MONE.* 
Hindu Law—Adoption—Alienes purchasing half-share in house from sole surviving coparcener 

at partition— Whether adopted son can divest alienee of such property—Improvements made by 
successor on property— Whether adopted son takes such property subject to payment of compen- 
sation for improvement—Transfer of Property Act (IV of 1882), Sec, 51. 

Under Hindu Law the doctrine of relation back which comes into effect on adoption of 
.& son by a widow to her husband has its limitations. One such limitation is that where 
property ultimately vests in the sole surviving coparcener and he sells that property, 
then the alienee of that property cannot be divested of it by the adopted son. This is 
because the sole surviving male member of a joint Hindu family is the full owner of all the 
family properties in spite of an unexercised power of adoption possessed by the widow of a 
predeceased coparcener, and such survivor can alienate all or any of the family properties 
absolutely and the son adopted after the alienation would not be in a position to challenge 
the same. i 

Bhimaji Krishnarao v. Hanmantrao Vinayak!, Anant Bhikappa Pati (Minor) v. Shankar 
Ramchandra Path’, Jivaji Annaji v. Hanmant Ramchandra’, Ramohandra Hanmani v. 
Balaji Dattu‘, Shrinivas Krishnarao v. Narayan Deoji', Krishnamurthi v. Dhruwaraj®, 
Vühalbhai Gokalbhai v. Shivabhai’, and Narayan Ramkrishna v. Padmanabh’, referred to. 

Adoption relates back to the date of death of the adoptive father and, therefore, the 
adopted son is entitled to displace titles acquired by inheritance by the successors. The 
successors take the estate subject to a contingency that on adoption they may be divested; 
but they do not tako the estate as trespassers. Therefore, if they have made any improve- 
ments on the property out of their own earnings which the adopted son claims, he should be 
liable to make good the amount spent on the property. 

The Court while decreeing an adopted son’s suit for possession of the share of the joint 
family property, is entitled to make such equitable orders as justice demands, 
Creat v. Ganga Ram Gool Raj? and Shrinivas Krishnarao v. Narayan Deuji?, referred to. 


One Damodar died in 1918 leaving behind him his widow Laxmibai, two 
sons Sadashiv and Gopal and five daughters; Vatsalabai, defendant No. 1, was 
the widow of Gopal; Sadashiv left two sons Rameshwar, defendant No. 2, and 
Laxman; Laxman died in 1941 leaving behind him his son Sureshchandra, de- 
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fendant No. 3, and his widow Sushilabai, defendant No. 4. Sadashiv separated 
from his father Damodar on April 21, 1914 and thereafter Damodar and his 
son Gopal continued as members of the joint family. Gopal died in 1917. 
Thereafter Damodar died in 1918. As there was no male member in the 
family, Rameshwar and Laxman succeeded to the property of Damodar and 
Laxmibai and Vatsalabai had only rights of maintenance in the property. 
Rameshwar and Laxman partitioned the property which they obtained as heirs 
of Damodar by metes and bounds somewhere about 1937. At this time, in 

respect of the house, Schedule A, Rameshwar obtained Laxman’s share by 
payment of a sum of Rs. 1,100. Since then, Rameshwar effected improvements 
in the house at a cost of Rs. 7,200. Vatsalabai, widow of Gopal, adopted Maha- 
deo, the plaintiff, on December 21, 1954. Immediately after his adoption, he 
filed the present suit on September 12, 1955 for recovery of the estate of 
Damodar in the hands of Rameshwar and defendants Nos. 3 and 4 who succeeded 
Laxman after his death in 1941. 

The suiti was resisted by Rameshwar and defendants Nos. 3 and 4 on the 
ground that the property had already passed out of the hands of the widow 
and as defendants Nos, 3 and 4 succeeded the heir Laxman, the sole coparcener 
on his death in 1941 the plaintiff could not divest them. They also claimed 
the costs of the improvements. Rameshwar contended that he had improved 
the property at the cost of Rs. 7,200 and in any event he was entitled to be 
compensated for the improvements. He further contended that he had purchas- 
ed half share of Laxman and therefore he was entitled to keep that half share 
as an alienee of the last surviving coparcener. The trial Judge made a decree 
against these defendants in favour of the plaintiff, decreeing to him the pro- 
perty, ie. the suit house, Schedule A, and the suit lands at Wadghar and 
Chinchwali, and the suit lands Survey Nos. 31 to 38, 42, 45, 51 and 52 at 
Lakhale as per Schedule Cl He directed the property at Mur to be partitioned 
by the Collector awarding the plaintiff his half share. He also made a decree 
for mesne profits to be determined later on. Defendant No. 2 Rameshwar only 
appealed. In the appeal, the District Judge held that Rameshwar had purchased 
half share of Laxman in the house Schedule A at the time of the partition and, 
therefore, he was in the position of an alienee of that portion of the property 
and as such entitled to keep the property as against the plaintiff. ‘He further 
held that Rameshwar had made improvements in the house at his own cost, 
and since the adopted son was entitled to the property as at the date of the 
death of his grandfather he must reimburse him for the improvements made 
by him or take the price of the property and leave the property to him. The 
plaintiff appealed to the High Court claiming that the decree made by the 
appellate Judge was erroncous. 


K. V. Joshi, for the appellant. 
N. X. Shrithande, for respondent No. 1. 


PATEL J. [His Lordship, after setting out the facts, proceeded]. The first 
question is whether the plaintiff as the adopted son will be entitled to displace 
the title of Rameshwar to half the house acquired by him by his purchase from 
Laxman his co-heir of Damodar. Mr. Joshi relied upon the decisions in Shri- 
nwas Krishnarao v. Narayan Devjs' and Krishnamurthi v. Dhruwaraj.2 On 
the other hand, in Vishnu Pandu v. Mahadu Baburao? it was held that 
the alienees from the absolute owner at the date of alienation were not liable to 
be divested by the adopted son. Mr. Shrikhande argues that the decision in 
Vishnu Pandu v. Mahadu Buburao has not been disapproved or overruled by 
the Supreme Court and is still good law. 

First case of this High Court in this connection is Bhimaji Krishnarao v. 
Hanmantrao Vinayak.* In a joint family of three brothers, Hanmantrao was 
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the last surviviug coparcener, the two others Dattatraya and Krishnaji having 
died leaving behind them two widows Venkubai and Rukminibai. On December 
6, 1932, Hanmantrao conveyed some of the family properties to his daughters 
by way of gift and some other portions of his property tto other defendants in 
the suit, On May 10, 1933, he gifted away one more property to one of his 
daughters. In the meantime on December 8, 1932, he had also sold some of the 
undisposed property to defendants Nos. 9 to 11, and later to defendants Nos. 12 
io 15. On June 25, 1935, Rukminibai, the widow of Krishnaji, adopted plaintiff 
Bhimji who then raised the suit as the adopted son for a declaration that the 
alienations made by Hanmantrao were not binding on him. Relying upon the 
earlier decisions in Veeranna v. Sayamma®, which was approved in Krishna- 
murthi Ayyar v. Krishnamurthi Ayyar®, and also the observations in that 
connection in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Pati’, 
this Court held that Hanmantrao being the sole surviving coparcener had full 
right to treat the ancestral property as if it was his own and that the adoption 
of the plaintiff subsequently would not affect the property which already had 
passed out of the family by alienation. It has consistently been decided that 
the sole surviving male member of a joint Hindu family is the full owner of 
all the family properties in spite of an unexercised power of adoption possessed 
by the widow of a pre-deceased coparcener, and such survivor can alienate 
all or any of the family properties absolutely and the son adopted after the 
alienation would not be in a position to challenge the same. This principle 
has been accepted by the Judicial Committee in the decisions above referred to, 
and it is on this principle that Mr. Shrikhande relies in this decision in support 
of his contention that the half property in Schedule A which Rameshwar 
purchased from Laxman could not be affected by the present adoption. 

Mr. Joshi relied upon the decision in Shriniwas Krishnarao v. Narayan Dewji 
and the later decision in Krishnamurthi v. Dhruwaraj. 

Before I proceed to consider these two decisions of the Supreme Court, I 
should refer to the decision of the Privy Council and two decisions of this 
Court which came to be considered by the Supreme Court. In Anant Bhikappa 
Patil (Minor) v. Shankar Ramchandra Patil, the facts were as follows: 
Dhulappa had two sons Purnappa and Hanmantappa. Respondent Shankar 
belonged to the latter branch. Purnappa died in 1907 leaving Gundappa 
(died 1902), Bhikappa (died 1905) and Narayan (died 1908). Bhikappa left 
behind him Gangubai and a son Keshav, who died in 1917. After Narayan’s 
death in 1918 leaving a widow who remarried, his ancestral and separate 
property devolved on Keshav. On Keshav’s death respondent obtained the 
property from the Collector as most of it was Patilki Vatan land. Gangubai 
then adopted the plaintiff Anant. The Judicial Committee says (p. 238): 

‘*,..Keshav’s right to deal with the family property as his own would not be impaired by 
the mere possibility of an adoption (of, Veeranna v, Sayamma)”’, 
and then say (p. 240): 


“...It must vest the family property in the adopted son on the same principle, displacing 
any title based merely on inheritence from the last surviving coparcener,” 
and at (p. 241) 


‘“*|..Neither the present case nor Amarendra’s case [Amarendra Mansingh v. Sanatan Singh!) 
brings into question the rule of law considered in Bhubaneswart Debi v. Nilkomul Lahiri .. 
and stated by the Board to be that ‘According to the law laid down in the decided cases, an 
adoption after the death of collateral does not entitle the adopted son to come in as heir of the 
collateral’ ”. 

Finally the Judicial Committee held that the adopted son would also take the two 
parcels of land which Keshav inherited from Narayan. The first case of 
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the Bombay High Court is Jwaji Annaji v. Hanmant Ramchandra.19 In this 
case two propositions were formulated (i) that any lawful alienation made 
by the last absolute owner is binding on the adopted son and (ii) that if the 
property goes by inheritance to a collateral and the adoption takes place after 
the death of the collateral, the adoption cannot divest the property which has 
vested in the collateral. In this case the decision of the Privy Council in 
Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil was explained 
and distinguished. The second decision is Ramchandra Hanmant v. Balaji 
Dattu.! In this case the Full Bench held that if on the death of a last sur- 
viving coparcener or male owner his property has devolved upon his heir by 
inheritance and on his death has vested in his own heir, a subsequent adoption 
in the family of the surviving coparcener the last holder will not divest it 
from the last heir. 

The facts in Shrinivas v. Narayan, are as follows: A Branch of 
the Kulkarni family consisted of two male members S. and K. The other 
branch was represented by Sw. K. died in 1897 and S. died in 1899. K. left 
surviving him a widow and S. left surviving him son G., who also died in 1901 
leaving a widow. G’s widow adopted D. on December 16, 1901. Sw., the 
member of the other branch, died in 1903 and thereafter died his widow, and 
his estate devolved on D. D. died on May 6, 1935, leaving three sons and a 
widow. The plaintiff was adopted by the widow of K. on April 26, 1944. The 
plaintiff then raised the suit and claimed not only the estate which belonged 
to S. and K., but the estate of Sw. which had vested in D., and after his death 
in his heirs. The Court, having held that so far as the joint family property 
was concerned, the plaintiff was entitled to a share in the same, proceeded to 
consider the question how far the estate which the successor i.e. D of such 
collateral i.e. Sw. had taken, be affected by the adoption. The respondent in 
the Supreme Court relied upon Jivaji Annaji v. Hanmant Ramchandra which 
had decided that the doctrine of relation back does not extend to properties 
which are inherited from a collateral. The appellants before their Lordships 
contended that the observations of the Privy Council in Anant Bhikappa Patil 
(Minor) v. Shankar Ramchandra Patil were contrary to the decision of the 
Full Bench, and the decision therefore was erroneous in respect of the above 
proposition. Only the correctness of this proposition was considered by the 
Supreme Court. Similarly, Anant Bhikaji v. Shankar was also examined only 
in connection with this proposition. This becomes clear from the passage where 
their Lordships say (p. 698) : 

‘*,,.We are of opinion that the decision in Anant Bhikappa Patil (Minor) v. Shankar Ram- 
chandra Patil in so far as it relates to properties inherited from collaterals is not sound, and that 
in respect of such properties the adopted son can lay no claim on the ground of relation back’’- 
It is no doubt true that prior to this observation, in the same paragraph they 
have said: 

“*,,.When an adoption is made by a widow of either a coparcener or a ssparated member, 
then the right of the adopted son to claim properties as on the date of the death of the adoptive 
father by reason of the theory of relation back ia subject to the limitation that alienations made 
prior to the date of adoption are binding on him, if they were for purposes binding on the estate. 
Thus, transferees from limited owners, whether they be widows or coparceners in a joint family‘ 
are amply protected.” 

However having regard to the contention which was being canvassed before 
their Lordships and the specific terms in which the question was posed and 
decided, these observations, in my view, should be confined only to. the ques- 
tion which was being discussed. It is hardly possible to say that their Lord- 
ships intended to overrule a long series of decisions, in which it was held that 
the surviving coparcener had full powers of alienation, There is no reference 
to the decision in Veeranna v. Sayamma, to the decision in Krishnamurthi v. 
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Krishnamurthi, and the second proposition in Anant v. Shankar before it, nor 
is there any reference to the two decisions of the Bombay High Court which 
had taken that view. 

The facts in Krishnamurthi v. Dhruwaraj were these. N died in 1892 leav- 
ing two daughters one of whom was K, and T widow of B, predeceased son. K 
and her sister took the property as heirs equally. K having died in 1933, her 
son V succeeded to the property. V died in 1934 leaving defendants her heirs. 
T adopted the plaintiff who sued for possession. Defendants contended that 
K being full owner, became fresh stock of descent and they had inherited the 
property from V. ‘After citing the passage which I have quoted from Shrinivas 
Krishnarao’s case Mr. Justice Raghubar Dayal says (p. 168): 


“Ib follows from these observations that if A is an owner of property possessing a title 
defeagible on adoption, not only that title but also the title of all persons claiming under him 
will extinguish on the adoption”, 

What I have said in respect of the decision in Shmimvas Krishnarao’s 
case applies here equally well. It is not possible, therefore, to hold that even 
alienations by sole surviving eoparcener could be affected by a later adoption. 

In this connection, I may also point out two of the decisions of this Court 
in the same volume which have a bearing to some extent on the question at 
issue. They are: Vithalbhat Gokalbhai v. Shivabhai'? and Narayan Ram- 
krishna v. Padmanabh.'3 In these cases the adoptive father had made a will 
bequeathing his entire property to his other close relations. His widow after 
his death made an adoption and in both these cases the Court, relying upon 
the earlier Privy Council decisions, held that the property having been carried 
out of the family, could not be taken by the adoptive son. If this principle 
applies to the alienation by the adoptive father himself, it is difficult to see 
why the principle cannot apply to the alienation by a sole surviving copar- 
cener who takes the property as absolute owner. Of course, there is this dis- 
tinction that the adoption relates back to the time of death of the adoptive 
father and the father’s alienation is deemed to be prior to the adoption even if 
it be by a will; while in the case of adoption after his death the alienation by 
the successor would technically be after his coming into existence though 
the adoption is made later by reason of the doctrine of relation back. 
Admittedly, the doctrine has its limitations. It seems to me, therefore, that 
the observation on which reliance is placed cannot apply to cases of alienation 
by the sole surviving coparcener. The learned District Judge, in my view, 
was right in holding that in so far as the property purchased by Rameshwar 
from Laxman is concerned, i.e. half share in the house, he cannot be divested 
by the plaintiff. 

‘It was then argued that, in any event, even if Rameshwar spent his 
money, he was not entitled to get the amounts spent for improvement of the 
property. It is argued that s. 51 of the Transfer of Property Act has no appli- 
cation to a case like the present one. In support of that contention the deci- 
sion of the Calcutta High Court in Creet v. Ganga Ram Gool Raj,14 to the 
effect that a trespasser is not covered by s. 51 was cited before me. That case 
is entirely different and it is erroneous to say that s. 51 applied as if Rameshwar 
was in the position of a trespasser. 

Apart from this, in order to decide the question whether the defendant is 
entitled to compensation for the improvements effected by him, the preliminary 
consideration is what is the plaintiff entitled to. The adoption of the plaintiff, 
according to the authorities, relates back to the date of death of his father and 
he is entitled to displace the titles acquired by inheritance, by the successors. 
That, however, does not mean that the successors who inherited the property 
took the estate as trespassers. They only took the estate subject to a contin- 
gency that by an adoption they may be divested. They were not trustees for 
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the future adopted son. It is well-known that adoptions mostly are made for 
the estate involved and not for the spiritual benefit of the departed which at 
one time was the essential purpose. It is also recognised that divesting of the 
estate after a long lapse of time sometimes as much as thirty or fifty years 
of the inheritance having gone to third persons did great injustice to others 
for no fault of theirs. Judicial decisions, therefore, tried to prevent to some 
extent the injustice consistently with the doctrines of Hindu law. Unless, 
therefore, there is anything in the Hindu law, Rameshwar ought to get com- 
pensation for improvements, 

What the plaintiff is entitled to would be the properties as at the date of 
the death of Damodar. As the learned appellate Judge has observed, there 
was not much other property which came to Rameshwar from the income of 
which large amounts could have been spent by Rameshwar on the improve- 
ment of the property. The learned Judge has held that the amount spent by 
Rameshwar was out of his own earnings. If this is so, on the principle that 
the plaintiff is not entitled to an account of the management of the estate 
from Rameshwar, and the further fact that he is entitled to the estate as left 
by Damodar, the plaintiff must make good the amount spent by Rameshwar., 
on the property. 

It is impossible to agree with the contention of Mr. K. V. Joshi that the de- 
fendant may take away the broken bricks and mortar after demolishing the 
improvements if he wants to. He argues that at best, he is entitled to take 
away the improvements. That puts him exactly in the position of a tres- 
passer who has made an encroachment on the property of another. It 
is impossible in the absence of any binding authority to hold that there is 
any principle of Hindu law which compels me to take this view. The autho- 
rities clearly indicate that the holder of the property is a full owner and if 
so he is entitled to deal with the property. I see no reason to hold that 
Rameshwar is not entitled to the costs of the improvement. I also do not see 
any reason why the order regarding payment of compensation should be set 
aside. Even in the case before the Supreme Court in Shrinwvas Krishnarao 
v. Narayan Devji, as to the joint family property, this is what the Supreme 
Court says (p. 688) : 

...“‘In the result, it must be held that the plots, 8.Nos, 634 and 685, 8. Nos, 639, 640 and 
641 and 8.Nos, 642, 644 and 645 are ancestral properties, and that the plaintiff is entitled to a 
half share therein, As substential superstructures have been put thereon, the appropriate 
relief to be granted to the plaintiff is that he be given half the value of those plots as on the 
date of the guit.” 
It clearly shows, therefore, that the Court, while decreeing the adopted son’s 
suit for possession of the share in the joint family property, is entitled to make 
such equitable orders as justice demands. In the present case, the appellate 
Judge has given option to the plaintiff to choose whether he will pay compensa- 
tion of Rs. 3,600 to Rameshwar for obtaining the share or take the value of 
the half share in the house as at the date of the suit. 
Appeal dismissed: Decree modified. 
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Before Mr. Justice Patel and Mr. Justice Ohtiale, 


THE UNION OF INDIA v. HAIM AGHAJAN.* 
Foreign Hachange Regulation Act (VII of 1947), Secs. 12, 22, 23, 23A—Sea Customs Act (VII 
of 1878), Sec. 167(8)—Customs Act (LII of 1962)—Requisites of declaration under s. 12(1), 
Foreign Hachange Regulation Act, 


Under s. 12(2) of the Foreign Exchange Regulation Act, 1947, the declaration required 
to be made must be a true declaration stating the correct value of the goods and not any 
declaration irrespective of the correctness of the value, 

Hamad Sultan v. M, @. Abrol, referred to. 


Yue facts are stated in the judgment. 


FV. H. Gumaste, Government Pleader, for the appellant. 
D. P. Hegde for K. T. Mascarnhas, for the respondent. 


PATEL J. This ig an appeal by the Union of India against the decree of 
the City Civil Court which declared the penalty imposed by the Customs Col- 
lector upon the respondent-plaintiff to be invalid and directed refund of the 
fine recovered from the plaintiff. The plaintiff exported some semi-precious 
stones outside India to which restrictions under s. 12 of the Foreign Exchange 
Regulation Act applied. In terms of this section, he was required to make 
certain declarations. These declarations were made by the plaintiff in the in- 
voices dated April 6, 1956, April 9, 1956 and April 20, 1956. He declared 
in the first invoice that the full export value of the articles was Rs. 59,291-3-0 
though the correct value was Rs. 63,305-5-0. Similarly, in the second invoice, 
he declared the full export value as Rs. 39,256-10-0 though the correct value 
was Rs. 41,968-7-0, while in the third invoice he declared the full export value 
as Rs. 30, 291-1-9 though the correct value was Rs, 32,446-10-9. On some in- 
formation received by the ‘Customs authority the premises of the plaintiff were 
searched on March 30, 1956. In this search, certain papers were seized under 
a panchnama by the Customs authority. From the papers it was discovered 
that the. invoices’ value shown in the declarations was less than the real full 
value of the articles exported. A show-cause notice was issued to the plaintiff 
on March 7, 1957 alleging that he had exported his consignments in’ contra- 
vention of the notification issued under s. 12(1) of the Foreign Exchange 
Regulation Act and that an offence under s. 167(8) of the Sea Customs ‘Act 
was committed by him. After an enquiry, at which he was heard, the Ool- 
lector of Customs found that in each of the cases covered by the invoices the 
value was understated and, therefore, an offence was committed under s. 167(8) 
of the Sea Customs Act read with s. 12(/) of the Foreign Exchange Regula- 
tion Act. He imposed a penalty of Rs. 9,000 on the plaintiff. The plaintiff 
filed an appeal to the Revenue Board which appeal failed. Thereafter, he in- 
stituted the present suit. 

In the plaint, he alleged that the order of the Collector of Customs was 
without jurisdiction or in excess of jurisdiction, the contention being that no 
offence is committed under s. 167(8) of the Sea Customs Act on the assump- 
tion that the declarations made by the plaintiff were untrue. In any event, 
he contended that the Collector had no right to impose a penalty of more 
than Rs. 1,000 and, therefore, even if he had jurisdiction, he had exceeded hig 
jurisdiction. Apart from this he also alleged that the rules of natural justice 
were violated. The last contention was negatived by the learned Judge. How- 
ever, following a judgment of K. T. Desai, J. in Hamad Sultan v. M. G. Abrol' the 
learned trial “Judge held that even if the declarations made by the plaintiff 

*Decided, September 6, 1967. Firat Appeal of 1957, decided by K. T. Desai J., on Maroh 3, 
No, 525 of 1960, against the decision of G. A. 1958 (Unrep. ). 

Thakkar, Judge, City Civil Court, Bombay, in 1 (1958) Miscellaneous Application No. 376 


Suit No. 2850 of 1958. of 1957, decided by K. T. Desai J., on March 3, 
1 (1958) Miscellaneous Application No. 376 1958 (Unrep. ). 
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were untrue, the export of the goods under such declarations would not amount 
to an offence under s. 167(8) of the Sea Customs Act and the question of ex- 
cess jurisdiction in this view did not arise. He, therefore, decreed the suit. 

The question relates to one of constraction of the relevant provisions of the 
Foreign Exchange Regulation Act, 1947 (hereinafter referred to as the Act 
of 1947) and the Sea ‘Customs Act, 1878 (hereinafter referred to as the Act 
of 1878). The relevant provisions of the Act of 1947 are ss, 12, 22, 23 and 
23A of the Act of 1947. Section 12(7) provides: 

“(1) The Central Government may, by notification in the Official Gazette, prohibit the 
taking or sending out by land, sea or air (hereafter in this section referred to as export) of any 
goods or class of goods specified in the notification from India directly or indirectly to any place 
go specified unless a declaration supported by such evidence as may be prescribed or so specified, 
is furnished by the exporter to the prescribed authority that the amount representing the full 
export value of the goods has been, or will within the prescribed period be, paid in the prescribed 
manner”, 

Sub-section (2) of the said section, so far as it is relevant, provides: 

“Where any export of goods has been made to which a notification under sub-section (1) 
applies, no person entitled to sell, or procure the sale of, the said goods shall, except with the 
permission of the Reserve Bank, do or refrain from doing ae or take or refrain from taking 
any action which has the effect of securing that — 


(b) payment for the goods ... does not represent the full amount payable by the foreign 
buyer in respect of the goods, subject to such deductions, if any, as may be allowed by the 
Reserve Bank, or is delayed to such extent as aforesaid; ...” 

Sub-section (6) of the above section provides: 

“For the purpose of ensuring compliance with the provisions of this section and any orders 
or directions made thereunder, the Reserve Bank may require any person making any export 
of goods to which a notification under sub-section (1) applies to exhibit contracts with his 
foreign buyer or other evidence to show that the full amount payable by the said buyer in respect 
of the goods has been, or will within the prescribed period be, paid in the prescribed manner”, 
Section 22 of the Act of 1947 provides: 

“No person shall, when complying with any order or direction under section 19... or when 

making any application or declaration to any authority or person for any purpose under this 
Act, give any information or make any statement which he knows or has reasonable cause to 
believe to be false, or not true, in any material particular”, 
Section 23 of the Act provides for prosecution and penalty for contravention 
of the provisions of ss. 4, 5, 9, 10, sub-s. (2) of s. 12, ss. 17, 18A or 18B or of 
any rule, direction or order made thereunder. Sub-section (JA) makes it an 
offence the contravention of any provisions of the Act of 1947 or of any rule, 
direction or order made thereunder and prescribes punishment for the same. 
Sub-section (JB) enables the Court trying a contravention under sub-s, (Z) 
or sub-s. (JA) and the authority adjudging such contravention to direct that 
any currency, security, gold or silver or goods in respect of which the con- 
travention has taken place shall be confiscated. Section 23A of the said Act 
reads as follows: 

«Without prejudice to the provisions of section 23 or to any other provision contained in 
this Act, the restrictions imposed by sub-sections (1) and (2) of section 8, sub-section (1) of 
section 12 and clause (a) of sub-section (1) of section 13 shall be deemed to have been imposed 
under section 11 of the Customs Act, 1962, and all the provisions of that Act shall have effect 
accordingly”. 

In this section, originally reference was to s. 19 of the Customs Act, 1878. 
After the new Customs Act, 1962, came to be enacted, s. 11 has been substi- 
tuted for s. 19. The effect of this section is that the restrictions imposed 
under s. 12(/) of the Act of 1947 must notwithstanding the provisions of 
s. 23 of the said Act which prescribe penalty for the breach of any of the pro- 
visions of the said Act be deemed to have been imposed by the Customs Act 
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of 1962, and inasmuch as all the provisions of the Customs Act have been made 
applicable, the breach thereof also becomes punishable under the Sea Customs 
Act. 

The relevant provision under which the penalty is imposed is s. 167 of the 
Act of 1878, and it reads thus: 

“The offences mentioned in the first column of the following schedule shall be punishable 
to the extent mentioned in the third column of the same with reference to such offences respec- 
tively ” 

Clause (8) of the above section in the first column provides: 

“Tf any goods, the importation or exportation of which is for the time being prohibited or 
restricted by or under Chapter IV of this Act, be imported into or exported from India contrary 
to such prohibition or restriction; or 

if any attempt be made so to import or export any such goods; or 

if any such goods be found in any package produced to any officer of Customs as containing 
no such goods;...” 

The second column mentions the following sections of the Act of 1878 to which 
the offence has reference: 


*18 & 19”. 


The third column relating to penalties with reference to the offence in the first 
column reads: 

“such goods shall be liable to confiscation; and 

any person concerned in any such offence shall be liable to a penalty not exceeding three 

times the value of the goods, or not exceeding one thousand rupees.” 
In the decision of this Court referred to above, the learned Judge expressed 
the opinion that making of an untrue declaration is made an offence under 
s. 23 of the Act of 1947 inasmuch as making of an untrue declaration would 
amount to a breach of the provisions of s. 22 of the said Act. Section 23A 
of the Act of 1947, which contains restrictions imposed by sections mentioned 
therein, does not refer to s. 22 of the Act of 1947. Therefore, a breach of 
s. 22 of that Act by the making of an untrue declaration cannot be punished 
under the Sea Customs Act. According to the learned Judge, in order that 
an offence under s. 12(7) of the Act of 1947 read with the Sea Customs Act 
should be committed, the goods must have been exported without making any 
declaration at all or by making a declaration, which, in law, does not amount 
to a declaration at all. That it was not possible to say that a declara- 
tion which undervalued the goods, was not a declaration and, there- 
fore, exporting of goods under such a declaration would not amount to an 
offence. The effect of this judgment is that even if an untrue declaration is 
made, it is still a declaration and as the goods are exported after making the 
declaration, no offence is committed under s. 12(/) of the Act of 1947 read 
with s. 167(8) of the Act of 1878. In other words, if the declaration con- 
forms to the mere form prescribed by the Act of 1947, though it is untrue, no 
offence can be said to have been committed under those provisions. 

Before we go to the construction of the provisions of both the Acts referred 
to above, we may refer to the oft-quoted rules of construction, which have 
been well summarised by Venkatarama Ayyar J. in R. M. D. C. v. Union of 
India.2 In answer to the argument of the learned counsel for the petitioners 
that the language of the enactment in that case was clear and unambiguous 
and it was not open to the Court to read any limitation in that language, his 
Lordship says (page 6381): 

“Now, when a question arises as to the interpretation to be put on an enactment, what 
the Court has to do is to ascertain ‘the intent of them that make it’, and that must of course be 
gathered from the words actually used in the statute. That, however, does not mean that the 
decision should rest on a literal interpretation of the words used in disregard of all other 
materials, ‘The literal construction then’, says Maxwell on Interpretation of Statutes, 10th 


2 [1957] A.LR. 8.C. 628, 
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Edn., page 19, ‘has, in general, but prima facie preference. To arrive at the real meaning, it 
is always necessary to get an exact conception of the aim, scope and object of the whole Act; 
to consider, according to Lord Coke : (1) What was the law before the Act was passed; (2) What 
was the mischief or defect for which the law had not provided; (3) What remedy Parliament 
has appointed; and (4) The reason of the remedy’ ”. 

The Supreme Court applied these principles in the above case. It may also 
be stated that very often, a word may receive some qualification or some ex- 
planation by the context in which it is used and it is for this reason that the 
rule of interpreting the words of a section or an enactment with reference to 
the context has been accepted. In this connection, we may refer to the ob- 
servations of Lord FitzGerald in Bradlaugh v. Clarke? where he quoted with 
approval the observations of Mr. Justice Burton (Warburton v. Loveland*) 
which are to the following effect:- 

“IL apprehend it is a rule in the construction of statutes that in the first instance the gram- 
matical senge of the words is to be adhered to. If that is contrary to, or inconsistent with, any 
expressed intention or declared purpose of the statute, or if it would involve any absurdity, 
repugnance, or inconsistency, the grammatical sense must then be modified, extended, or 
abridged, so far as to avoid such an inconvenionce, but no farther.” | 

Under s. 167(8) of the Act of 1878, what is made penal is the import 
or export of goods contrary to the prohibition or restriction. Now, the ques- 
tion is whether the plaintiff exported the goods contrary to the prohibition or 
restriction. The prohibition or restriction is contained in s. 12(7) of the Act 
of 1947, which requires that an exporter must furnish a declaration that the 
amount representing the full export value of the goods has been or will with- 
in the prescribed period be paid in the prescribed manner. Now, the declara- 
tion that is to be furnished is required under the rules to be in a particular 
form. This form is in the First Schedule to the Foreign Exchange Regula- 
tion Rules, 1952, contained in the Indian Sea Customs Manual, Vol. II, at 
page 105, edn. 1959. It requires the number of Shipping Bill to be stated; 
the rupee value to be stated and certain other particulars. Item No. 5 of the 
declaration requires that the mode of payment to be received in India be 
stated. There are five modes in which the payment can be received, and lastly, 
it requires the exporter to declare that he is a seller or consignor of the goods 
in respect of which the declaration is made and the particulars given above 
are true and (a) that the invoice value declared is the full export value of the 
goods and is the same as that contracted with the buyer; (b) that this is a 
fair valuation of the goods which are unsold. Clause (a) or (b) not appli- 
cable is to be struck out. 

My. Hegde, for the respondent, supported the judgment of the learned trial 
Judge contending that the words in s. 12(/) of the Act of 1947 viz., “the 
amount representing the full export value of the goods’’ must necessarily 
indicate that there is some allowance for the error of margin and, therefore, 
the section cannot be read to mean ‘that the declaration must be a correct de- 
claration. Moreover, he says that this is a penal and restrictive provision and 
therefore it should be strictly construed. It is possible to assume that there 
may be a margin of error under certain circumstances. But that does not 
mean that the exporter is entitled to make a deliberately false declaration. 
This is made clear by s. 22 of the Act of 1947. It is impossible to construe 
the word ‘‘declaration’’ by itself and give its ordinary meaning which may 
mean any Statement that a person may make. This certainly could hardly be 
the intention of the Legislature in making the enactment. The declaration 
under s. 12(/) of the said Act is required for a specific purpose, the purpose 
being to ensure that the full export value of the goods is received in this 
country and no amount of the value of the goods exported is kept back in a' 
foreign country. This provision is made in the interest of the economy of the 


“8 (1883) 8 App. Cas. 354, at p. 384. . 4 J Hudson & Brooke, 648, 
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country. The provisions of sub-s. (2) (b) of s. 12 prohibit the person export- 
ing from taking any steps which would affect the securing of the payment of 
the full value of the exported goods. Clause (b) gives power to the Reserve 
Bank to verify and examine whether the declaration made does in fact re- 
present the full amount or the full value of the goods exported. ‘This provi- 
sion clearly indicates that what is intended to be declared is the true and full 
value of the goods exported and not any declaration irrespective of the correct- 
neas of the value. This is made equally clear by the provisions of s. 22 of 
the Act of 1947, which require that every declaration made under the Act 
must be a true declaration and not a declaration which is known to the maker 
to be untrue or which he has reason to believe to be false or untrue in any 
material particular. These provisions would suggest that the declaration must 
be true. Having regard to the purpose of the enactment of the Act of 1947 
and to the relevant sections thereof the word ‘‘declaration’’ in s. 12(7) can 
have but one meaning and that is ‘‘a true declaration’’. 


It is true that in s. 23A of the Act of 1947 reference is made only to s. 12(/) 
of the said Act and to no other sub-sections thereof. However, the first ques- 
tion is to find out the real content of sub-s. 12(/) and determine the restric- 
tions under it. Once the content of the restriction is decided that restriction 
becomes one under the Sea Customs Act and all its provisions become appli- 
cable. The language in s. 23A of the said Act is capable only of this con- 
struction for it does not say that s. 12(/) shall be deemed: to be part of the 
Sea Customs Act or shall be deemed to be incorporated therein. It makes the 
restrictions imposed under s. 12(/) of the Act of 1947 to be imposed under 
the Sea Customs Act. It is sufficient to say that decided cases both of this 
Court and the Supreme Court have not accepted the theory of incorporation. 


Even assuming, for a moment, that in determining the ambit of.s. 12(/) 
other provisions of the Act of 1947 cannot be referred to, even so, s. 12(1) of 
the said Act itself indicates that the declaration has to be a true declaration, 
because it requires that the declaration shall be that the amount represents 
the full export valuc of the goods and that it has been paid or will be paid as 
prescribed. Having regara to the fact that the full export value has to be 
assured the declaration must state the full export value, which again means 
the correct valve. 

According to Mr. Hegde, an incorrect statement made is punishable under 
s. 23 of the Act of 1947 and, therefore, no action can be taken under s. 167(8) 
of the Sea Customs Act. But then, s. 23 of that Act would be applicable in 
cases where an untrue declaration is made whether or not the goods are ex- 
ported. If the goods are exported without making the necessary declaration 
that the full value shall be paid, then it becomes an offence under s. 167(8) 
of the Act of 1878 read with s. 12(7) of the Act of 1947. The nature of the 
two offences js different. Whatever the form of the declaration if the effect 
of it is that the payment of the full value of the exported goods is not assured 
then the export is in contravention of s. 12(/) of the Act. To aecept the 
contention would almost make the restriction valucless and fail to achieve its 
purpose. 

Nothing much can be made of the words ‘“‘representine the full export value 
of the goods” in sub-s. (Z) of s. 12 of the Act of 1947, because very often 
the amount in foreign currency has to be equivalent to the Indian currency 
and it is to indicate this aspect of the matter that the said words have been 
used in the said sub-section. 


For the reasons stated above, it is impossible to hold that the penalty imposed 
by the Collector of Customs was without jurisdiction. 

As to the limitation on the power of the Customs authority to: impose the 
penalty, the decision of this Court that the power is limited to the imposition 
of a penalty of Rs. 1,000 has been overruled by the Supreme Court. The 
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order, therefore, made by the Customs authority cannot be challenged on this 
ground. 
In the result, we allow the appeal and dismiss the plaintiff’s suit with costs 
throughout. 
Appeal allowed. 





ORIGINAL CIVIL. 
[NAGPUR BENCH] 


Before Mr, Justice Patel and Mr, Justice Deshmukh, 
L. S. SHERLEKAR v. D. L. AGARWAL.* 

Bombay Otvil Courts Act (Bom, XIV of 1869), Secs. 37, 28—Osvil Procedure Code (Act V of 1908), 
Seo, 24; OXLVI-—“Temporary absence”, words in 8, 37 of Bom. Act XIV of 1869 whether 
mean such as would create vacancy—Meaning of words “vacancy”? and “vacated” —Whether 
order for transfer under 8.24 of Civil Procedure Code necessary in cases governed by 3, 37 of 

_ Bom, Act XIV of 1869—Practice—Reference under O. XLVI when to be made, 


In s8. 37 of the Bombay Civil Courts Act, 1869, the words “temporary absence” mean 
absence from Court and need not be such as to create a vacancy as such in the office as by 
death or suspension of the Civil Judge. 

The words “vacancy” in the marginal note to s. 37 and “vacated” in the latter part of 
the section are not terms of art, They must have their ordinary meaning that the officer 
is not on duty. 

In cases governed by s. 87 of the Bombay Civil Courts Act an order for transfer from one 

_ Civil Judge to another under a, 24 of the Civil Procedure Code, 1908, is not required to be 
made, 

A reference under the provisions of O.XLVI of the Civil Procedure Code, 1908, is not to 
be made because a Judge thinks that a certain direction by the Distriot Judge or by the 
High Court is wrong. A reference is to be made only when an important iseue of law arises 
in the suit. If any consequences of want of jurisdiction flow from an illegal direction by 
_the District Judge or the High Court, a party may raise the point at the appellate stage 
or in any other proper proceeding before the Courts, 

It is wrong for any Judge to take up a contentious attitude and adopt the role of 
a litigant, 


_ THE facts appear in the judgment. 


` G. K. Vinchure, for the plaintiff. 
M. N. Chandurkar, Assistant Government Pleader, for the State. 


PATEL J. This reference is made by the 4th Joint Civil Judge, Junior 
Division, Nagpur, who himself is the applicant in the case, and it arises out 
of somewhat peculiar circumstances, 

The plaintiff in the suit out of which this reference arose is one Sherlekar, 
and the defendant is one Agarwal. The plaintiff happens to be an advocate. 
He instituted a suit in the Court of Civil Judge, Senior Division, Nagpur, 
being suit No. 765 of 1964, against the defendant for some money due to him. 
The case was assigned by the Civil Judge, Senior Division to the 5th Joint 
Civil Judge, Junior Division. It appears that the 5th Joint Civil Judge, 
Mr. Pande, was deputed to Umrer Court for half a month every month, to 
perform his duties at Umrer. An office order was, therefore, made by the 
District Judge at Nagpur to the following effect: 

Order, 
Dated 26th June 1964. 
“Since Mr, H, 8. Pande, V Joint Civil Judge, Junior Division, Nagpur, has been deputed to 
Umrer for the period from June 1964 as specified in Resolution No, A.3906 (ii)164, dated the 


*Dectded, August 12, 1966. O.C.J. Civil Reference No. 1 of 1966, 
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19th May 1964 of the High Court, Appellate Side, Bombay, Mr. M. Y. Gorwadkar, 4th Joint 
Civil Judge, Junior Division, Nagpur, will remain in charge of the Court of the 5th Joint Civil 
Judge, Junior Division, Nagpur and deal with the urgent, immediate and routine matters of that 
Court during the period of deputation of Mr. H. 8. Pande, 
8dj- 8. N. Hadolo, 
District Judge, Nagpur.” 


In pursuance to this the plaintiff made two applications before the appli- 
cant Judge, one application for taking the case on file and another applica- 
tion for making a preliminary order under O. XXXVIII, r. 1, of the Civil 
Procedure Code for attachment before judgment on the effects of the defendant. 
The applicant Judge made the following order: 


“This application be put up before the presiding Officer as this Court cannot pass judicial 
orders in the case from the file of Jt, C. J.”. 
The plaintiff, on this order being made, approached the District Judge and the 
District Judge directed the Civil Judge to pass such judicial order as he 
thought proper on the application in accordance with the administrative order 
of the District Judge, dated June 26, 1964. The applicant Judge then made 
an order of attachment and at the same time made this reference to the High 
Court, contending that the administrative order of the District Judge, dated 
June 26, 1964, could not require him to pass judicial order in any of the 
matters pending before the 5th Joint Civil Judge, and in any event, the Dis- 
trict Judge had no authority to issue such order under the provisions of the 
Bombay Civil Courts Act. The result of this attitude of the applicant Judge 
was that though he made the order of attachment before judgment, the attach- 
ment became valueless because of the delay in carrying out the order. 


The question that falls to be decided is whether the District Judge had the 
power to issue the office order of June 26, 1964, requiring the applicant 
Judge to discharge the function of the 5th Joint ‘Civil Judge, during the 
absence of the latter. 


Now, the scheme of the Civil Courts Act is to constitute the District Court 
as a principal Court of original civil jurisdiction, and similarly, a single 
Court of Civil Judge, Senior Division at the district headquarters as a Civil 
Court of unlimited jurisdiction. In order to help the District Court in the 
transaction of its business power is given to the High Court to appoint Joint 
Judges as well as Assistant Judges. Similarly to assist the Civil Judge, 
Senior Division, power is given to the High Court to appoint Civil Judge, 
attached to the same Court of varying jurisdictional powers. The High Court 
has been given power to appoint one or more Joint Judges from amongst the 
subordinate Civil Judicial Service of the State. Sections 23 and 87, the two 
relevant sections of the Act, are: 


“23. The Civil Judges shall hold their Courts at such place or places as the State Govern- 
ment may from time to time appoint within the local limits of their respective jurisdictions : 
i W Provided that for special reasons it shall be lawful for the State Government to order that 
a Civil Judge shall hold his Court at a place outside the local limits of his jurisdiction, 

‘Wherever more than one such place is appointed, the District Judge shall, subject to the 
control of the High Court, fix the days on which the Civil Judge shall hold his Court at each of 
such places and the Civil Judge shall cause such days to be duly notified throughout the local 
limits of his jurisdiction, 

The same person may be the Judge of more than one subordinate Court and may dispose 
of the civil business of any one of his Courts at the headquarters of any other of his Courts ; 
and in such cases the District Judge shall, subject to the control of the High Court, prescribe 
rules for regulating the time during which the Civil Judge shall sit in each Court, 

For the purpose of assisting the Judge of any subordinate Court in the disposal of the civil 
business on his file, the High Court may appoint to such Court from the members of the Sub- 
ordinate Civil Judicial Service of the State one or more Joint Civil Judges, or the District Judge 
may, with the previous sanction of the High Court, depute to such Court the Judge of another 
subordinate Court within the distriot. A Civil Judge thus appointed or deputed to assist in the 
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Court of another Civil Judge shall dispose of such civil business within the limits of his pecuniary 
jurisdiction as may, subject to the control of the District Judge, be referred to him by the Judge 
of such Court. Ho may also dispose of the civil business of his Court at the place of his depu- 
tation subject to the general or special orders of the High Court in this behalf. 

For the purposes of this section the provisions of the Act applicable to Civil Judges shall be, 
and shall be decmed always to have been, applicable to Joint Civil Judges : Provided that no such 
Joint Civil Judge shall hear and determine any suit instituted under section 4 of the Dekkhan 
Agriculturists’ Reliof Act, 1879, unless the value of the said suit falls within the limits of the 
pecuniary jurisdiction conferred on him by that Act”, 

“37, In the event of the death, suspension or temporary absence of any Civil Judge, the 
District Judge may empower the Judge of any subordinate Court of the same district to per- 
form the duties of the Judge of the vacated subordinate Court either at the place of such Court 
or of his own Court; but in every such case the registers and records of the two Courts shall be 
kept distinct”. 

Now, the scheme of s. 23 by cl. 3 does contemplate more than one place be- 
ing appointed for discharging the function of a Court and the District Judge 
is empowered to fix the days on which the Civil Judge shall hold his meeting 
at each of the places. Clause 4 empowers the same person to be a Judge of 
more than one subordinate Court and entitles him to dispose of the business 
of the other Court at the head-quarters of any of the Courts. Clause 5 re- 
lates, as stated earlier, to the power of the High Court to appoint one or more 
Judges from the Subordinate Civil Judicial Service to assist the Civil Judge. 
A Judge appointed to assist the Court has to dispose of such civil business 
within the limits of its pecuniary jurisdiction as may be referred 'to him by 
the Judge of such Court. Mr. Chandurkar says that possibly the power of 
the District Judge to direct another Judge to take up the work of the Judge 
who is deputed to another place can be derived from the fact that the Joint 
Civil Judge has to dispose of such civil business as would be assigned by the 
Civil Judge, subject to the control of the District Judge. (italics are ours). 
According to him, it may also mean that the control can be exercised from 
time to time whenever occasion arises, and if this is so, the District Judge 
would be competent 'to pass the office order dated June 26, 1964, directing the 
applicant Judge to dispose of urgent matter on the file of the 5th Jomt Sub- 
ordinate Judge that may be brought before him. As we are clear that s. 37 
vests in the District Judge the power sought for, it is not necessary to con- 
sider this part of the contention raised by the learned Government Pleader. 

We have already quoted the section above. In the marginal note of s. 37 the 
words ‘‘Temporary vacancy of office of Subordinate Judge’’ occur and it appears 
that the applicant Judge has laid very much stress on the marginal note and at- 
tempted to point out that the temporary absence of a Judge referred to in the 
section must be such as would create a vacancy, though temporary, in the office 
of the Judge. He says unless.the absence is of such a nature that it creates 
a vacancy, the District Judge had no right to make the order contested. In 
our view the marginal note cannot limit in any manner the meaning of the 
plain words of the section. The section clearly contemplates the event of death, 
suspension or temporary absence of a Civil Judge. Temporary absence must 
mean absence from Court and need not be such as to create a vacancy'as such 
in the office as by death or suspension. Again, he lays emphasis on the words 
“to perform the duties of the Judge of the vacated subordinate Court’’. : Mere- 
ly because the word ‘vacated’ is used, it cannot mean that the office must be- 
come vacant in which event alone the District Judge is entitled to make the 
order. Apart from this the words ‘‘vacancy’’ in the marginal note and ‘‘vacat- 
ed’’ in the later part of the section are not terms of art. They must have their 
ordinary meaning that the officer is not on duty. In this connection it must 
be remembered that a statutory enactment cannot be read in isolation. It is 
well regarded that a word may have a narrow meaning or a larger meaning 
depending upon the context in which the word is used, and also depending 
upon the other provisions of the Act. Very often a word may take colour from 
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the other portions of the Act and carry a larger meaning than it may ordinarily 
be capable of bearing. It is, therefore, said that in order to find out the in- 
tention of the Legislature the Court must look to every component part of the 
enactment, its object and the mischief it was intended to prevent. As we have 
seen, 8. 23 contemplates a Civil Judge of one place exercising powers at another 
place. No doubt, he is given the power to exercise his function of one ‘Court 
at another place where he is sitting. But even so the section does contemplate 
the absence of a Judge from the headquarters during his deputation to another 
Court, The term ‘vacated’ cannot be read in the narrow sense of a post which 
is vacated either by reason of death, suspension or leave. It must carry the 
ordinary meaning and that is, temporary absence of the Civil Judge as mention- 
ed in the openii.g part of the section. To give another meaning to the term 
would create many complications and unnecessary waste of time of the parties 
who may have to travel long distances to obtain any urgent orders, This 
could hardly have been contemplated by the Legislature when it specifically 
used the words ‘‘temporary absence of any Judge’’. We have, ‘therefore, no 
doubt that the District Judge was empowered under s. 37 to make the office 
‘order dated June 26, 1964, during the absence on deputation of Mr. Pande, 
‘the Joint Civil Judge of the Fifth Court. 


The terms of the order leave no doubt that he was to be in charge of the 
Court and had to take urgent judicial work also of 5th Court. 


The applicant Judge has also raised a contention that the second direction 
which the District Judge gave was not signed by him personally. Inasmuch 
as the order has been signed by the clerk in the name of the District Judge, 
it must be regarded as the order of the District Judge. Undoubtedly, the 
order is curt, but having regard to the attitude taken up ,by the applicant, 
nothing can be said about it. 


The applicant Judge also seems to contend that inasmuch as his Court is 
different from that of the fifth Joint Judge unless an order of transfer 
under s. 24, Civil Procedure Code is made he cannot deal with the suit. The 
applicant overlooks the fact that under the provisions of the Bombay Civil 
Courts Act there is only one Court of the Civil Judge, and all other Judges 
are attached to that Court to assist the Civil Judge’s Court. It is indeed 
true that once an order assigning a suit is made by the Civil Judge himself, 
the Civil Judge has no right to withdraw that suit from his file as decided by 
this Court in Ajam Ibram v. Hava Bibi.’ Even so, as it is not a different 
Court but only a part of the same Court, it is impossible to sustain the con- 
tention that an order for transfer from one Civil Judge to another under s. 24 
of the Civil Procedure Code is required to be made by the District Court or 
by the High Court, in cases governed by s. 37 of the Civil Courts Act. The 
District Judge’s power under that section is distinct from that under s. 24 of 
the Civil Procedure Code, and intended to avoid inconvenience to litigants. 
The District Judge is, therefore, entitled to require the applicant Judge to 
perform the functions of the absent Judge in the circumstances referred to in 
the order of June 26, 1964. 

Before parting with the case, we cannot but observe that the attitude adop- 
ted by the applicant Judge is wholly unwarranted. A reference under the 
provisions of O. XLVI, Civil Procedure Code, is not to be made because a 

‘Judge thinks that a certain direction by the District Judge or by the High 
Court is wrong. If any consequences from want of jurisdiction flow from some 
such illegal direction, a party may as well raise the point at the appellate 
stage or in-any other proper proceeding before the Courts. A reference is to 
be made only when an important issue of law arises in the swits. This is 
something which has to do with the merits of the suit. It is wrong for any 
Judge to take up a contentious attitude and adopt the role of a litigant. The 
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net result of the applicant Judge’s attitude has been to deprive the plaintiff 
of the fruit of his attachment order which could not be effectively executed be- 
cause of this unwarranted reference. 


The plaintiff has appeared in the case to resist the reference. We direct the 
applicant Judge to personally pay tthe costs of the plaintiff’s counsel. 


The reference is rejected. 
Reference rejected. 


APPELLATE CIVIL. 
FULL BENCH. 


sere the Hon'ble Mr. 8. P. Kotwal, Chief Justice, Mr, Justice Abhyankar and 
Mr, Justice Tulzapurkar, 


THE MANAGER, M/S. P. K. PORWAL 


v. 
THE LABOUR COURT AT NAGPUR.* 


Industrial Disputes Act (XIV of 1947), Seo. 380(2)—Limitation Act (XXXVI of 1988), Secs. 
187, 2(a)&(b), 131, 132, 1383, 119—Indian Limitation Act (IX of 1908), Secs. 181, 158, 178— 
Industrial Disputes (Bombay) Rules, 1957, Rules 67, 62—Applications filed under 8, 380(2) 
prior to its amendment in 1964 whether governed by art, 137 of Limitation Act, 1963-——-Appli- 
eability cf art, 137. 


Applications filed under s. 33C(2) of the Industrial Disputes Act, 1947, prior to ite 
amendment by Central Act XXXVI of 1964, are governed by the period of limitation laid 
down in art, 187 of the Limitation Act, 1968. 

Article 137 of the Limitation Act, 1968, applies to applications under laws other than 
thoge contained in the Civil Procedure Code, 1908. 

Bat Manekbat v. Manekji Kavasji!, Sha Mulchand & Co. v. Jawahar Mills Lid., Shekh 
Kandu v. The Berar Ginning Company Limited’, Bombay Gas Co. v. Gopal Bhiva‘, and 
The Employees’ State Insurance Corporation Bombay (through the Regional Director) v. 
M/s. Bharat Barrel and Drum Manufacturing Oo, Put, Lid.®, referred to. 


On June 11, 1958, the minimum wages of bidi workers working in the 
Vidarbha Region were revised by a notification issued by the State Govern- 
ment and published in the gazette on June 14, 1958. The effect to this noti- 
fication was to be given from July 1, 1958. On account of certain revisions 
in regard to the application of chhat for calculation of wages of the bidi 
rollers, the petitioners felt that the bidi business was unworkable and there- 
fore, they closed their bidi factory at Kamptee with effect from July 1, 1958. 
Subsequently, however, on a reconsideration of the matter, the factory was re- 
opened on August 9, 1958. The bidi workers working in this factory remain- 
ed without employment during the period when the factory remained closed. 

The workers (respondent No. 2) applied on May 19, 1964, under s. 38C(2) 
of the Industrial Disputes Act, 1947, for computation of this benefit of re- 
trenchment compensation flowing from the closure of the factory on July 1, 
1958. Preliminary objections were raised by the petitioners, inter alia that 
under art. 137 of the Limitation Act, 1963, this application had to be made 
within a period of three years from the date when the right to apply accrued. 
The right to apply accrued from July 1, 1958, and continued till August 9, 1958. 
The present application which was filed on May 19, 1964, not having been filed 
within three years as provided for by art. 187, was barred by limitation. 
Along with other preliminary objections, this objection was decided against 
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petitioners. The Labour Court relying upon the decision of the Supreme Court 
in Bombay Gas Co. v. Gopal Bhiva held that the application could not be 
regarded as barred by limitation. Being dissatisfied with this decision and 
also the decision on the other preliminary points, the petitioners filed the pre- 
sent petition. Special Civil Applications Nos. 470 and 471 arose out of origi- 
nal application of other workers filed on April 16, 1964 and November 11, 
1964. 

The applications were heard by a bench composed of Wagle and Padhye JJ., 
who referred a question arising in these to a larger bench. In the course of 
the referring judgment delivered on December 22, 1965, Wagle J. observed as 
follows: 


WAGLE J. Mr. Qazi, who appears for the petitioners, contends that the pro- 
visions which were considered by their Lordships of the Supreme Court in 
Bombay Gas Co. v. Gopal Bhiva' are not the same as are now obtainable. The 
provisions that were considered by the Supreme Court in that case were pro- 
visions of the Limitation Act of 1908 which is no longer applicable to the 
present state of circumstances. The Limitation Act of 1908 was repealed and 
the Limitation Act No. 36 of 1963 was brought in force. The Act came in 
force on January 1, 1964 and the applications were made by the workers after 
April 1964. 

Mr. Qazi contends that there were several changes brought about in the law 
of limitation which materially affect the question of limitation in regard to 
applications made in industrial disputes. In the first instance, the word ‘Ap- 
plication’ which was not defined in the old Limitation Act of 1908 has now 
been defined. 

Secondly, it was pointed out by Mr. Qazi that the entire law of limitation 
was consolidated and amended and the old Limitation Act was repealed in 
pursuance of a report submitted by the Law Commission upon the Limitation 
Act in 1963. In Part II of the said report, para. 9, the observations of the 
Law Commission are the following: 


“We recommend that, a new definition of the word ‘application’ so as to include any 
petition, original or otherwise, should be added. The object is to provide a period of limitation 
for original petitions and applications under special laws as there is no such provision now.” 
In pursuance of this report, a Bill was published and the statement of object 
shows that except for one important modification effect was being given to 
the recommendations of the Law Commission. In the note on el. 2, it ig stated 
in the Bill as follows: 

“A new definition of ‘application’ is being inserted so as to include a petition, original or 
otherwise. The object is to provide a period of limitation for original application and petition 
under special laws as there is no such provision now. Consequential changes have been made 
in the definition of ‘applicant’. 

If, therefore, the recommendations of the Law Commission and reasons given 
for the various clauses in the Bill introduced in the Parliament were only to 
be considered, then an inference must follow that it was intended to bring 
within the provisions of the Limitation Act applications under special laws for 
which previously there was no such provision therein. The amendment made, 
however, was to the effect of defining an application to include a petition. Mr. 
Qazi urged that upon this definition of an application being given as an inclu- 
sive one, the provisions of art. 137 would read differently from the interpre- 
tation which was given to original art. 181 of the old Limitation Act of 1908. 

In the Act of 1908, art. 181, which was the residuary article, was as follows: 

Application for which no period oflimi- Three years When the right to apply 
tation is provided elsewhere in this Schedule or accrued, 
by section 48 of the Code of Civil Procedure, 1908. 

This article was construed by their Lordships of the Supreme Court in Bombay 
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Gas Co. v. Gopal Bhiva. The observations of the Supreme Court are as follows 
(p. Has 

„It is well settled that Art, 181 applies only to applications which are made under the 
Code of Civil Procedure, and so, its extension to applications made under S. 330 (2) of the Act 
would not be justified.” 
The question that now arises is whether in view of the definition of the word 
‘application’ as given in the new Act (No. 36 of 1963), any change is brought 
about and the applications, contemplated within the meaning of the same in 
art. 137 would include applications made under special Acts. 

Their Lordships of the Supreme Court while considering the exact question 
which is now posed before us viz. whether the law of limitation applies to an 
application made under s. 330(2) of the Industrial Disputes Act, held as 
follows (p. 757): 

“It seems to us that where the legislature has made no provision for limitation, it would 

not be open to the courts to introduce any such’ limitation on grounds of fairness or justice, 
The words of a,33C(2) are plain and unambiguous and it would be the duty of the Labour Court 
to give offect to the said provision without any considerations of limitation.” 
From this observation it appears that their Lordships of the Supreme Court 
were of the opinion that since the words of s. 830(2) were plain and unambi- 
guous it was the duty of the Labour Court to give effect to the said provisions 
without any consideration of limitation. Their Lordships of the Supreme 
Court were, however, considering the provisions of the old Limitation Act of 
1908 which did not make any provision for applications under the special 
Acts. 

Mr. Kukday appearing for the respondent worker also brought to our notice 
a decision of a Division Bench of this Court in Ramkrishna Ramnath v. 
Presiding Officer, Labour Court.2 After considering the various decisions of 
the Supreme Court, the learned Judges of the Division Bench held that it was 
clear that the laws of limitation as such were not applicable to industrial 
adjudication, but at the same time, over-stale claims were not to be encouraged. 
These were the observations made by the learned Judges in para. 19 after 
considering the various decisions of the Supreme Court, in regard to the appli- 
cation of the law of limitation to applications under s. 33C of the Industrial 
Disputes Act. These observations of a Division Bench of this Court are of a 
very wide import. The question is whether these observations would prevail 
now in view of the intended change in the Limitation Act as brought about 
by the clause defining the word ‘application’ within the Act itself. The deci- 
sion of the Supreme Court as well as of Division Bench of this Court have 
laid down that the law of limitation does not apply to an application under 
s. 88C(2) of the Industrial Disputes Act, 1947. 

However, considering the intention at the time of consolidation and amend- 
ment of the law of limitation, the statements of objects of the Bill and the 
statements in regard to the particular clause No. 2, it appears to us that this 
question requires reconsideration. Since a Division Bench had held that the 
law of limitation does not apply to industrial-legislation and since they are of 
opinion that a change is definitely brought about in the law of limitation by 
reasons of the definition given to ‘application’ in the said Act, we feel that a 
larger Bench should consider this point so that this point be decided finally 
so far as this Court is concerned. The point is of importance because several 
such applications might be pending before the Labour Court and several 
applications such as the present one or under any other provision under indus- 
trial legislation are bound, to be filed hereafter. Since the point is of such 
great importance, we hold that a larger Bench should decide this particular 
point, 

‘Whether by the Limitation Act No. 36 of 1963 the application in respect of special law is 
also provided for within art. 137 of the said Act?” 
2 (1863) Mnh. L.F. 182, 
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The question was considered by a Full Bench composed of Kotval C. J. and 
Abhyankar and Tulzapurkar JJ. 


M. Q. Qazi, for the petitioner. 

S. G. Kukday and N. H. Kumbhare, for respondent No. 2. 
A. 8. Bobde and B. A. Udhoji, for the Intervener. 

M. N. Chandurkar, for the Intervener. 

R. B. Pendharkar, for the Intervener. 

S. W. Dhabe, for the Intervener. 

R. V. Pati, for the Intervener. 

C. Q. Madkholkar, for the Intervener. 


KorvaL C. J. In all these Special Qivil Applications a common question of 
law has been referred for decision to the Full Bench. As referred, that ques- 
tion was in somewhat wide terms and we have with the consent of counsel for 
both the parties modified the question as shown below to make it applicable 
exclusively to the facts of the cases before us as follows: 


Whether the applications filed under s. 33C(2) of the Industrial Disputes Act, 1947 prior 

to its amendment by the Central Act 36 of 1964, are governed by the period of limitation laid 
down in art, 137 of the Limitation Act, 1968 (Act 36 of 1963) ? 
The question arises under the following circumstances: On June 11, 1958, the 
State Government issued a Notification revising the wages of Bidi workers 
working in Bidi factories in the Vidarbha Region of the State. The Notifi- 
cation was published in the Gazette of June 14, 1958, but effect was given to 
it from July 1, 1958. The Notification purported to make a certain revision 
in regard to the notifications previously operating which restricted the right of 
the employer to reject bad work by the employee and not pay for it. This 
right is otherwise referred to as the right of ‘‘chhat’’. The employers found 
the revision of their right of chhat to be commercially unworkable and, there- 
fore, the petitioners in each of the three cases before us closed their Bidi 
factories at Kamptee in Nagpur District. Later on for certain reasons they 
reopened their factories. The factories thus remained closed from July 1, 1958 
to August 9, 1958. Upon reopening, the workers were taken back in service. 
For the period for which the petitioners’ factories remained closed the workers 
put in applications under s. 383C(2) of the Industrial Disputes Act 1947 (prior 
to its amendment by Act 36 of 1964) for computation of the benefit of re- 
trenchment compensation for the 39 days during when the factories remained 
closed. Hach worker claimed a different amount according to the daily average 
earning to which he was entitled and the number of years of service he had 
already put in with the employer. 

In answer to the applications of the workers, the petitioners raised several 
preliminary objections. One such objection was that the applications were all 
barred by time. The period for which the claim was made in the applications 
was from July 1, 1958 to August 9, 1953, but the respective applications put 
in by the workers were on April 16, 1964 in Special Civil Application No. 932 
of 1965; on May 19, 1964 in Special Civil Application No. 931 of 1965 and 
on November 11, 1964 in Special Civil Application No. 933 of 1965. The 
Labour ‘Court at Nagpur rejected all the preliminary objections raised by the 
employers. The preliminary objection relating to limitation was covered by 
the issue ‘‘Is the application barred by time?, Is it an over-delayed claim?” 
and the answer was in the negative. 

In coming to this conclusion the Labour Court merely relied upon the deci- 
sion of the Supreme Court in Bombay Gas Co. v. Gopal Bhiva.’ It also held 
that even under the new Limitation Act 36 of 1968, art. 187 of the Limita- 
tion Schedule did not lay down a period of limitation for applications under 
s. 3380(2) of the Central Act. The employers preferred Special ‘Civil Appli- 
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cations before this Court which came up before a Division Bench (Wagle and 
Padhye JJ.) and the Division Bench has by a common order passed on 
December 22, 1965, referred the question as to limitation for decision by a 
Full Bench. In their opinion whatever may be the position prior to the new 
Limitation Act having come into force, under the new Limitation Act it was 
clear that the residuary article viz. art. 137 of the Third Division of the 
Limitation Schedule, would apply to applications in respect of special laws 
including s. 33C of the Industrial Disputes Act, 1947. 

In order to reach a correct decision as to the scope and effect of art. 137 
of the new Act it is necessary to delve into the rather peculiar history of the 
interpretation put upon art. 181 of the old Act. For convenience ‘we re- 
produce below the two articles side by side: 

Third Division : Applications 
(OLD Act) 





Description of application Period of Time from which period 
Limitation begins to run. 





181. Applications for which no period of Three years. When the right to apply 
limitation is provided elsewhere in accrues, 
this schedule or by section 48 of the 
Code of Civil Procedure, 1908 





Third Division : Applications 


(New Act) 
137, Any other application for which no Three years. When the right to apply 
period of limitation is provided else- accrues, 


where in this Division. 

Now so far as this Court is concerned the position as it existed under the 
old Act is clear. It was consistently held that art. 181 of the Limitation Sche- 
dule was limited to applications under the ‘Code of Civil Procedure only. It 
was so held in Bai Manekbat v. Manakji Kavasji,2 where Sir Michael West- 
ropp, Chief Justice, ruled that (p. 214): 

“An examination of all the other articles in the second schedule relating to ‘appli- 
cations’, that is to say, of the third division of that schedule, shows that the applications therein 
contemplated are such as are made under the Civil Procedure Code. Hence it is natural to 
conclude that the applications referred to in article 178 are applications efusdem generis, ¢.c, 
applications under the Code of Civil Procedure. The preamble of the Act, moreover, purporte 
to deal with ‘certain applications’ only, and not with all applications,” 

Despite powerful dissents from this view, most other High Courts followed 
Bai Manekbai’s case and the Supreme Court has now laid at rest the contro- 
versy by its decision in Sha Mulchand & Co. v. Jawahar Mills Lid. 


As will appear from the quotation from Sir Michael Westropp’s judgment 
the principle arising which prevailed for holding that art. 181 was applied 
only to applications under the Code of Civil Procedure, was that all other 
articles in the third division of the first schedule to the Limitation Act were 
confined to applications under that Code. To that contention a Division 
Bench of then Judicial Commissioner’s Court at Nagpur in Shekh Kaudw v. 
The Berar Ginning Company Limited, had given inter alia the following 
answer, which so far as we can find from the authorities has nowhere been met: 

“But section 29 of the Limitation Act puts the matter beyond all doubt, It provides that 
nothing in the Act shall affect or alter any period of limitation prescribed for any application by 
any special or local law in force in British India. If the Act did not apply in the first place to 
all applications, even under special and local laws, it would be mere waste of time to say that it 


2 (1880) I.L.R. 7 Bom. 218. 4 (1928) 24 N.L.R. 100, at p. 103. 
3 [1953] ALR, 8.0. 98, 
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was not to apply to those of them for which special periods were prescribed by those laws. It is 
clear that Article 181 of the Schedule of the Limitation Act governs the limitation of every 
application made to a Court under any Act except those for which different periods are pres- 
cribed in the Acts under which they are made.” 

In 1940 by. s. 49 of Act 10 of 1940 the two articles of the third division 
of the Schedule under the old Limitation Act were substituted by new articles. 
They were arts. 158 and 178 both of which dealt with applications under the 
Arbitration Act, 1940; the one ‘‘to set aside an award or to get an award re- 
mitted for reconsideration’’ and the other “for the filing in Court of an 
award’. With that amendment the controversy as to the interpretation of 
art. 181 came to be revived because it was suggested that the very basis of 
the decision of Sir Michael Westropp in Bat Manekbai’s case was taken away. 
It was urged that the ejusdem generis rule could no longer apply because now 
all articles in the Third Division were not confined to applications under the 
Code of Civil Procedure and the reasoning in Sheikh Kaudwu’s case should 
apply. To that of course answer was made that applications under the Arbi- 
tration Act are nevertheless applications under the Code of Civil Procedure, 
because the Arbitration Act was enacted after repeal of the second schedule 
of the Code of Civil Procedure which dealt with arbitrations and the effect of 
the re-enactment was as though the applications under the Arbitration Act 
must be treated for the purposes of the applicability of the Limitation Act as 
if they were applications under Schedule II of the Code of Civil Procedure. 
We need not, however, go into the pros and cons of this controversy because 
the controversy was set at rest by the decision of the Supreme Court in Sha 
Mulchand & Co. v. Jawahar Mills Lid. 

In that decision it was held that even after the amendment of arts, 158 
and 178 of the Limitation Schedule the position would still remain the same, 
namely that art. 181 would apply only to applications under the Code of 
Civil io Chief Justice S. R. Das stated the ryle in the following words 
(p. 104) : 


“It does not appear to us quite convincing, without further argument, that the mere 
amendment of Articles 168 and 178 can ‘ipso facto’ alter the meaning which, as a result of a long 
series of judicial decisions of tho different High Courts in India, came to be attached to the 
language used in Article 181. This long catena. of decisions may well be said to have, as it were, 
added the words ‘ander the Code’ in the first column of that Article, If those words hed actually 
been used in that column then a subsequent amendment of Articles 158 and 176 certainly would 
not have affected the meaning of that Article. If, however, as a result of judicial construction, 
those words have come to be read into the first column as if those words actually occurred there- 
in, we are not of opinion, as at present advised, that the subsequent amendment of Articles 158 
and 178must necessarily and automatically have the effect of altering the long acquired meaning 
of Art, 181 on the sole and simple ground that after the amendment the reason on which the old 
construction was founded is no longer available”. 

Thus it was held that the construction put upon art. 181 in Bai Manekbai’s 
case was the correct construction in spite of the amendment of arts. 158 and 
178 by Act 10 of 1940. 

Despite the above decision a bold attempt was made in the Bombay Gas Co. 
v. Gopal Bhiva to apply art. 181 of the old Act directly to applications under 
s. 88C(2) of the Industrial Disputes Act, 1947, but it was also negatived by 
the Supreme Court. The Supreme Court held (p. 757): 


‘*,..The failure of the legislature to make any provision for limitation cannot, in our opinion, 
be deemed to be an accidental omission. In the circumstances, it would be legitimate to infer 
that legislature deliberately did not provide for any limitation under 8, 33C(2). It may have 
been thought that the employees who are entitled to take the benefit of S. 33C(2) may not always 
be conscious of their rights and it would not be right to put the restriction of limitation in res- 
pect of claim which they may have to make under the said provision, Besides, even if the 
analogy of execution proceedings is treated as relevant, it is well known that a decree passed 
under the Code of Civil Procedure is capable of execution within 12 years, provided, of course 
it is kept alive by taking steps in aid of execution from time to time as required by art, 182 of 
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the Limitation Act; so that the test of one year or six months’ limitation prescribed by the Pay- 
ment of Wages Act cannot be treated as a uniform and universal test in respect of all kinds of 
execution claims, It seems to us that where the legislature has made no provision for limitation, 
it would not be open to the courts to introduce any such limitation on grounds of fairness or 
justice. The words of 8,33C(2) are plain and unambiguous and it would be the duty of the 
Labour Court to give effect to the said provision without any considerations of limitation. Mr. 
Kolah no doubt emphasised the fact that such belated claims made on a large scale may cause 
considerable inconvenience to the employer, but that is a consideration which the legislature may 
take into account, and if the legislature feels that fair play and justice require that some limi- 
tation should be prescribed, it may proceed to do so. In the absence of any provision, how- 
ever, the Labour Court cannot import any such consideration in dealing with the applications 
made under 8, 33C(2),” 

In coming to this conclusion the Supreme Court also referred to the previous 
history of the interpretation of art. 181 from Bat Manekbat’s case down to 
their decision in the case of Sha Mulchand & Co. and relying upon that con- 
struction of art. 181 held that it was not possible to accede to the argument 
that the limitations prescribed by art. 181 can be invoked in dealing with the 
application under art. 8383C(2) of the Act. An anomaly was pointed out to the 
Supreme Court namely that while the same claim could be made at any time 
under s. 33C(2) of the Industrial Disputes Act, that very claim was liable 
to be rejected as barred by time if made under the Payment of Wages Act 
(s. 15) and as to that the Supreme Court observed in para. 12 of their judy- 
ment that ‘‘It does appear to be somewhat anomalous’’ and in the passage 
which we have quoted suggested that if there was any inconvenience or that 
if the Legislature felt that fair play and justice require it, the Legislature may 
introduce some limitation. It was urged as one of the arguments before us 
that it was in direct consequence of this suggestion made by the Supreme 
Court in the Bombay Gas Co.’s case that the Legislature deliberately made a 
change while enacting the new Limitation Act No. 36 of 1963 and made the 
new art. 187, which substantially reproduces the provisions of art. 181 of the 
old Act, applicable to applications like these under s. 38C(2). This was the 
reasoning which prevailed under art. 181 of the old Limitation Act 9 of 1908. 
We have deliberately reproduced in detail the reasons which impelled the con- 
clusion that the old art. 181 applied only to applications under the Code of 
Civil Procedure because one or the other of those reasons was relied on by 
each party to support its own construction of art. 137. 


And so in the light of the history of the interpretation of the old art. 181 
we proceed to consider the provisions of the new Act and particularly art, 137. 
The new Limitation Act is as its preamble indicates ‘‘an Act to consolidate 
and amend the law for the limitation of suits and other proceedings and for 
purposes connected therewith’’, The preamble of the old Act was ‘‘An Act 
to consolidate and amend the law for ‘the limitation of suits, and for other pur- 
poses”. The first important change is, therefore, indicated by the preamble 
itself namely that the new Act applies to ‘‘other proceedings and for pur- 
poses connected therewith’’. Previously it applied to ‘‘limitation of suits, and 
for other purposes’. It is clear, therefore, that proceedings other than suits 
and purposes connected therewith are now covered by the law of limitation. 
Another important change to be noticed is that in the preamble of the old Act, 
were the words ‘‘limitation of suits, appeals and certain applications- to 
Courts’’. Thus the preamble itself limited that Act to certain applications 
only and those applications also were applications to Courts only. That part 
of the preamble is now dropped by the new Act. This is the second indication 
of the intention of the Legislature to widen the application of the new law of 
limitation, making it applicable to all applications. 


The next important change which, in our opinion, is of vital significance is 
that contained in the definition of ‘‘applicant’’ in s. 2(a) of the new Act. The 
definition of ‘‘applicant’’ in the old Act was ‘‘ ‘applicant’ includes any per- 
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son from or through whom an applicant derives his right to apply’’. In the 
present Act the definition of ‘‘applicant’’ is widened as follows: 

‘2. (a) “applicant’ includes— 

(i) a petitioner ; 

(ii) any person from or through whom an applicant derives his right to apply ; 

(iii) any person whose estate is represented by the applicant as executor, administrator 
or other representative ;” 
The difference brought about is that a ‘‘petitioner’’ is now included in the de- 
finition of “applicant’’. Similarly, in s. 2(b) of the new Act the word ‘‘appli- 
eation’’ is defined to include a ‘‘petition’’, There was no separate definition 
of ‘‘application’’ in the old Act. Therefore, the intention of the Legislature is 
clear. When the Act speaks of ‘‘applicant’’ and “application’’, it necessarily 
includes a ‘‘petitioner’’ and a ‘‘petition’’. We put it to counsel whether in 
the light of this amended definition it could still be urged that the Third 
Division which deals with applications could now be possibly limited to appli- 
cations under the Code of Civil Procedure, for, the very word ‘‘petition’’ or 
the word ‘‘petitioner’’ does not appear in any part of the Code of Civil Pro- 
cedure. None of the counsel were able to point out that the word ‘‘petitioner’’ 
or the word ‘‘petition’’ is used in the Code of Civil Procedure. Therefore, by 
the amendment in the definition of the word ‘‘applicant’’ and by the incor- 
poration of the new definition of ‘‘application’’-as including a ‘‘petition’’ the 
intention of the Legislature is made clear. It was not intended to confine 
the word ‘‘application’’ to applications under the Code of ‘Civil Procedure. 
Since this change was brought about by express legislation we do not think 
that the ratio decidends of the decisions under the old Act, to which we have 
referred to above, can avail. 

Apart from this we may say that the substratum of the decision in Bai 
Manekbat’s case is now taken away for two other important reasons. The 
first is that viewing the third division as a whole, it is no longer confined to 
applications under the Code of Civil Procedure or even to applications which 
may be deemed to be under the Code of Civil Procedure. We have already 
shown what was the argument advanced regarding arts. 158 and 178 of the 
old limitation schedule. Now these articles have been consolidated into one 
article, namely art. 119. While no doubt so far as this article relating to 
applications under the Arbitration Act, 1940 is concerned the argument can 
still be justified that these applications must also be deemed to be applications 
under the Code of Civil Procedure because of the repeal of the second sche- 
dule to the Code of Civil Procedure and its re-enactment in the shape of the 
Arbitration Act, 1940, the same argument cannot possibly prevail regarding 
several new articles introduced in the third division, which beyond any shadow 
of doubt deal with applications totally unconnected with the Code of Civil 
Procddure. These are, for example, art. 131 ‘‘To any court for the exercise 
of its powers of revision under.... the Code of Criminal Procedure, 1898”; 
art. 132, ‘‘To the High Court for a certificate of fitness to appeal to the 
Supreme Court under clause (1) of art. 132, art. 183 or sub-clause (c) of 
clause (1) of art. 134 of the Constitution or under any other law for the 
time being in force’’; art. 183 ‘‘To the Supreme Court for special leave to 
appeal—(a) in a case involving death sentence, (b) in a case where leave to > 
appeal was refused by the High Court; (c) in any other ecase.’’ 

In the case of each one of these articles the application could never be 
ander the Code of Civil Procedure. They lie under the Code of Criminal 
Procedure or under the provisions of the Constitution. The legislative drafts- 
man must be presumed to have known the previous history of the interpre- 
tation of art. 181 and the view taken that the applications in the third divi- 
sion of the Limitation Act in the old Act were confined only to applications 
under the Code of Civil Procedure and yet deliberately there have been in- 
troduced in the third division applications under the Criminal Procedure Code 
and the Constitution. We think that the change read in conjunction with the _ 
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change in the definition of ‘‘applicant’’ and the introduction of the new defi- 
nition “application” in s. 2(@) and 2(b) of the new Act indicate a clear in- 
tention to put an end to the ratio decidendt of the decision in Bai Manekbat’s 
case and the long catena of cases which followed it including the decision of 
the Supreme Court in Sha Mulchand &.Co. v. Jawahar Mills Lid. and Bombay 
Gas Co. v. Gopal Bhiva, in so far as they held that art. 181 applied only to 
applications under the Code of Civil Procedure. The reasoning adopted in 
those cases cannot prevail so far as the analogous art. 187 is now concerned. 

The next consideration which leads to the same conclusion is the delibe- 
rate division of the third division of the new limitation schedule into two 
parts, Part I dealing with applications in ‘specified cases’ and Part II with 
‘other applications’. This sub-division was not there in the old Act in which 
the third division dealt with all applications. The splitting up of the divi- 
sion into two parts, ‘‘applications in specified cases’’ and ‘‘other applications”? 
seems to us to have been deliberately made so that the reasoning whatever it 
may be with regard to Part I on lines analogous to those adopted in Bai 
Manekbai’s case, should not apply to the other applications in Part II of the 
third division. The second part of the third division contains only one 
article namely art. 187 and we can see no point in relegating that solitary 
article to the second part except to take away the possibility of similar reason- 
ing as was adopted in Bat Manelbat’s case which the Legislature must be pre- 
sumed to have known when it enacted the new legislation. 

For these various reasons and taking into account (1) the intention express- 
ed in the preamble when the law of limitation was amended and re-enacted, 
(2) the amendment made in the definition of ‘‘applicant’’ and the addition of 
the definition of ‘‘application’’, (3) the introduction of new articles in the 
third ‘division unconnected with the Code of Civil Procedure, (4) the sub- 
division of the third division of the new schedule into two parts and (5) the 
relegation of art. 187 alone to a second part, we think that the Legislature has 
clearly made art. 137 applicable to applications under laws other than those 
contained in the Code of Civil Procedure. Article 137, would, therefore, apply 
to an application under s. 38C(2) of the Industrial Disputes Act, 1947. 

In the conclusion which we have reached we are fortified by a considera- 
tion of the statement of objects and reasons which accompanied the Bill 
No. XI of 1962 before it was introduced in the Rajya Sabha as published in 
the Gazette of India, Extraordinary, Part II Section 2, No. 20 dated June 
19, 1962. In the notes on clauses dealing with the new definition of ‘‘appli- 
eation’’, the following note was made: 

“A new definition of ‘application’ is being inserted so as to include a petition, original or 

otherwise, The object is to provide a period of limitation for original applications and petitions 
under special laws as there is no such provision now, Consequential changes have been made 
in the definition of ‘applicant’ ”. 
We note also that a Division Bench of this Court has in The Employees’ State 
Insurance Corporation, Bombay (through the Regional Director) v. ‘M/s. 
Bharat Barrel and Drum Manufacturing Co. Pvt. Ltd. applied the provi- 
sions of art. 1387 of the new Act to applications under the Employees’ State 
Insurance Act bunt it does not appear that the applicability of the new article 
was disputed or seriously discussed before them. 

There is no doubt that the new Act will govern the present applications 
which were all made in 1964 after it came into force. The present Act came 
into force on October 5, 1963. By virtue of s. 18 a notification was issued 
by the Central Government on November 9, 1963, bringing into force the rest 
of the provisions of the Act from January 1, 1964. On the date on which the 
applications by the workers were made the new Act was in force. Now it is 
axiomatic that an application made after the Act came into force would be 
governed by its provisions. Statutes of limitation must be given a retrospec- 
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tive effect in the sense that they must be applied to all applications filed 
after they come into force. This general rule has one qualification that where 
the statute of limitation, if given a retrospective effect, destroys a cause of 
action which was vested in a party or makes it impossible for that party to 
exercise his vested right of action, the 'Courts- will not give retrospective 
effect to it. See the decision of Chagla J. (as he then was) in District School 
Board, Belgaum v. Mohamed® and the several cases cited there. This deci- 
sion was later accepted but distinguished in Chotmal Ganeshram v. Ram- 
chand,” by the same learned Judge sitting in Division Bench. There is no 
argument possible here that the new Act will destroy a cause of action which 
was vested in a party or make it impossible for that party to exercise his 
vested right of action if the Act is given retrospective effect. The new Limi- 
tation Act was first published and then received the assent of the President 
on October 5, 1968. Its main provisions were brought into force much later 
by the notification of the Central Government dated November 9, 1963 as from 
January 1, 1964. The respondents thus had ample opportunity to put in their 
claims before the newly enacted bar of limitation began to operate against 
them. Their right of action was thus not destroyed by the new Act. In 
that view we can neither see any difficulty in the retrospective application of 
the new Act to these applications nor any particular hardship being worked. 
Then we turn to examine whether an application under s. 338C(2) as it 
stood before its amendment by Act 36 of 1964 would fall within the ambit of 
the words used in art. 187 ‘‘any other application for which no period of limi- 
tation is provided elsewhere in this Division’’. It is not disputed that since 
the claims involved in these special civil applications are between the period 
July 1, 1958 to August 9, 1958, it is s. 83C of the Industrial Disputes Act, 
1947, prior to its amendment by Act 36 of 1964 that falls to be considered. 
Section 33C, sub-ss. (7) and (2) run as follows: 

“330, (1) Where any money is due to a workman from an employer under a settlement or 
an award or under the provisions of Chapter VA, the workman may, without prejudice to any 
other mode of recovery, make an application to the appropriate Government for the recovery 
of the money due to him, and if the appropriate Government is satisfied that any money is so 
due, it shall issue a certificate for that amount to the Collector who shall proceed to recover the 
same in the same manner as an arrear of land revenue, 

(2) Where any workman is entitled to receive from the employer any benefit which is 

capable of being computed in terms of money the amount at which such benefit should be com- 
puted may, subject to any rules that may be made under this Act, be determined by such 
Labour Court as may be specifled in this behalf by the appropriate Government, and the 
amount so determined may be recovered as provided for in sub-section (1).” 
It is clear from the 2nd sub-section of s. 33C that the amount has to be re- 
covered as provided for in sub-s. (7) and that sub-ss. (J) and (2) are inter- 
related, but what is sought to be argued is that sub-s. (2) is couched in 
language which does not require any application whatever from the worker 
and the duty is that of the Labour Court to determine the amount at which 
the particular benefit should be computed and recover the amount for the 
worker as provided for in sub-s. (J). We do not think that we can accede to 
this argument, for subs. (J) in terms says “the workman may without pre- 
judice to any other mode of recovery, make an application’ and by sub- 
s. (2) the amount ‘‘so determined’’ has to be recovered as provided for in 
sub-s. (1). Therefore, without an application we do not think that the worker 
can claim that the amount determined under sub-s. (2) ean be recovered. 
Rule 67 of the Industrial Disputes (Bombay) Rules, 1957, also indicates the 
same thing. It says: 

“An application under sub-section (1) of section 330 shall be delivered personally or for- 
warded by registered post in triplicate in the Forms XX-A and XX-B, as the case may be, to 
the Secretary to Government of Bombay, Labour and Social Welfare Department, Bombay....” 


6 (1944) 47 Bom. L.R. 323. 7 (1957) 69 Bom. L.R. 828. 
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Rule 62 of the Industrial Disputes (Central) Rules, 1957 also shows that the 
worker has to apply for the recovery of the money due to him or for the com- 
putation of an amount in respect of any benefit due to him, 

For these reasons, we hold that ‘the applications of the workers in each case 
would be barred by limitation. We answer the question referred in the affir- 
mative. The papers will now be returned to the Division Bench for final dis- 


posal of the Special Civil Applications. : 
Answer accordingly. 


SUPREME COURT. 


Present : The Hon'ble Mr. K. N. Wanchoo, Chief Justice, Mr, Justice V. Bhargava 
and Mr, Justice G. K. Miter. 
HUKUMCHAND v. BANSILAL.* 

Civil Procedure Oods (Act V of 1908), O XXXIV, r.6; OXXI,r. 92-—-Whether O.XXXIV, r.6(1) 
gives right to mortgagor judgmsnt-debtor to ask for postponement of confirmation of sale to enable 
him to depostt amount. 

Order XXXIV, r.5, of the Civil Procedure Code, 1908, only permite the judgment debtor 
to deposit the amount due under the decree and such other amount as may be due in conse- 
quence of a sale having taken place, provided the deposit is made before the confirmation 
of sale. But there is no power in O.XXXIV,r, 5(Z) to grant extension of time and post- 
pone confirmation of sale therefor. 

On a harmonious interpretation of O. XXXIV, r.5 and O.XXI, r.92 of the Code it is clear 
that though the mortgagor has the right to deposit the amount due at any time before 

` confirmation of sale, there is no question of his being granted time under OX XXIV, r.5 
and if provisions of O.XXI, r.92(1) apply the sale must be confirmed unless before the 
confirmation the mortgagor judgment-debtor has deposited the amount as permitted by 


O.KXXTV, r.ð. 
Janak Raj v. Gurdial Stngh', referred to. 


Facts appear at 64 Bombay Law Reporter, p. 731. 


A. 8, Bobde, G. L. angh and O. O. Mathur, for the appellant. 
N. C. Chatterjee, with M. 8. Gupta, for respondents Nos. 1 and 2. 
Dr. W. 8. Barlingay, with A. G. Ratnaparkhi, for respondent No, 4. 


Wanonoo C. J. This is an appeal by special leave from the judgment of 
the Bombay High Court and arises in the following circumstances. The res- 
pondents were members of a Co-operative Housing Society and had created a 
mortgage on their property in favour of the society. As the amount due under 
the mortgage was not paid, the matter was referred to the Registrar, Co-opera- 
tive Societies, and he made an order dated May 1, 1957, that the respondents 
should pay a sum of Rs. 9,000 and odd and interest at Rs. 12 per cent. per 
annum from August 1, 1953, till satisfaction of the debt due to the Society. 
The Registrar further directed that if the amount was not paid in cash to the 
society, the property mentioned in his order would be sold in satisfaction of 
the amount. The order also provided that in case the amount due was not 
realised from the sale of the property, the society would have the right to pro- 
ceed against the respondents for the balance. The amount was not paid as 
directed in the order. Consequently an application was made to the Civil 
Court as provided by law for recovery of the amount under the order of the 
Registrar which amounted to a decree. In consequence the property on which 
charge was created by the order of the Registrar was brought! to sale. The sale 


*Decided, April 19, 1967. Civil Appeal No. 1 (1966) Civil Appeal No. 1322 of 1966, 
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was held on April 7, 1958, and the appellant being the highest bidder, the sale 
was concluded in his favour. 

Normally the sale would have been confirmed after 30 days, if no application 
had been made under O. XXI, r. 90, of the Code of Civil Procedure, for 
O. XXI, r. 92 inter alia provides that ‘‘where no application is made under 
r. 89, r. 90 or r. 91, or where such application is made and disallowed, the 
Court shall make an order confirming the sale and thereupon the sale shall be- 
come absolute”. As an application had been made on May 3, 1958 under 
O. XXI, r. 90, the sale could not be confirmed till that application was dis- 
posed of. Proceedings under O. XXI, r. 90 seem to have gone on upto October 
7, 1958. On that day it appears that one of the respondents gave evidence 
as a witness. Thereafter it was the turn of the society decree-holder to give 
evidence. But before the evidence of the society began, it appears that res- 
pondents requested for one month’s time to deposit the decretal amount along 
with the auction-purchaser’s commission. They also appear to have stated that 
in the event they were prepared to withdraw their application under O. XXI, 
r. 90. The society as well as the auction-purchaser had no objection to time 
being allowed. The executing Court therefore granted time to the respon- 
dents till November 21, 1958 to deposit the entire decretal amount along with 
the auction-purchaser’s commission. After time was thus allowed with consent 
of the parties, the application under O. XXI, r. 90 was dismissed as with- 
drawn with no order as to costs. 

On November 20, 1958, an application was made by the respondents in which 
they referred to what had been ordered on October 7, 1958. They further 
stated that November 21, 1958 was a holiday and it was not possible to deposit 
the amount on that day though they were prepared to do so. They conse- 
quently prayed for time for one day so that the deposit might be made on 
November 22, 1958. No order was passed on this application on November 20, 
1958, though it bears an endorsement of the executing Court to the effect that 
it had been filed on November 20, 1958. November 21, 1958 being a holiday 
it appears that the matter came before the executing Court on November 22. 
On that day the Court noted that no amount had been deposited. The order- 
sheet also shows that counsel for the respondents prayed for time for a fort- 
night. The society decree-holder as well as the auction-purchaser (appellant) 
opposed the prayer for extension of time. The executing Court held that as 
the society-decree-holder and the auction-purchaser were not willing to extend 
time the Court could not extend time which had been given under an agree- 
ment of the parties by way of compromise. The Court, therefore, rejected the 
prayer for extension of time and thereafter confirmed the sale as required by 
O. XXI, r. 92, as the application under O. XXI, r. 90 had already been dis- 
missed on October 7, 1958. 

The respondents went in appeal to the District Judge. He held that the 
Court had always the power whether under s. 148 of the Code of Civil Pro- 
cedure or otherwise, to postpone passing of orders confirming sale of immov- 
able properties. He went on to hold that the executing Court erred in hold- 
ing that it had no power to grant further extension of time. The appeal was 
therefore allowed, the order of the executing Court set aside and the case re- 
mitted to the executing Court for deciding the application for extension of 
time on merits. It may be mentioned that though the District Judge said in 
the order that the application presented on November 22, 1958, for granting 
further time would be disposed of after hearing parties ‘and considering the 
merits of the case, there was in fact no written application on November 22, 
1958 and there was only an oral prayer. That however makes no difference 
to the main question before us. 

There was then a second appeal by the appellant to the High Court. A 
question was raised in the High Court whether O. XXXIV, r. 5 applied to the 
present case. The learned Single Judge seems to have held that O. XXXIV, 
r.5 did not apply. He further held that in view of the provisions of O. XXI, 
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r. 92, the sale was rightly confirmed and s. 148 of the Code of Civil Proce- 
dure could not under the circumstances be invoked. The appeal, therefore, 
was allowed and the order of the executing Court restored. th: 

Then there was a Letters Patent Appeal by the respondents. The Division 
Bench appears to have held that O. XXXIV, r. 5 would apply in a case of 
this kind. It also went on to say that even if O. XXXIV, r. 5 did not apply, 
it was a fundamental principle that before a mortgagor could be prevented 
from making the payment and redeeming the property, his rights must have 
come to an end and they would come to an end only when his title was lost 
by confirmation of sale. It went on to hold that if the application for exten- 
sion of time was wrongly rejected and if the mortgagor had the right and the 
Court had the power to grant adjournment, it would be open in appeal to 
consider whether the executing Court refused the adjournment properly or 
not. If in appeal the Court came to the conclusion that the order of the 
executing Court refusing extension of time was wrong, the confirmation which 
followed on such a wrong order would fall and the mortgagor judgment- 
debtor would be entitled to deposit the amount. It appears that as the res- 
pondents had deposited some money after the order of the District Judge in 
appeal, the Letters Patent Bench allowed the appeal, set aside the order of 
the learned Single Judge and restored the order of the District Judge and 
further set aside the order of confirmation made by the executing Court on 
November 22, 1958. It also ordered that the amount lying in deposit should 
be paid to the decree-holder mortgagee and the auction purchaser. It may be 
added that this deposit was not made before the confirmation of sale on 
November 22, 1958 but long afterwards in 1959. It further directed that if 
on making up the accounts, it was found that any additional amount had to 
be deposited, the Court would give reasonable time to the judgment-debtors, 
namely, the present respondents before us. The High ‘Court having refused 
leave to appeal, the appellant obtaimed special leave from this Court, and that 
is how the matter has come before us. 

The principal question that arises for decision in this case is whether the 
executing Court was right in the view that it could not extend time which 
had been given by consent of parties on October 7, 1958. If that view is 
correct, there would be no difficulty in holding, in view of O. XXI, r. 92, that 
the order confirming sale was proper. We shall proceed on the assumption 
that O. XXXIV, r. 5 applies in the present case and that the order of the 
Registrar which was under execution was a final decree in a mortgage suit. 
Order XXXIV, r. 5(/) gives an opportunity to the judgment-debtor in a mort- 
gage decree for sale to deposit the amount due under the mortgage decree at 
any time before the confirmation of sale made in pursuance of the final decree, 
and if such a deposit is made the Court executing the decree has to accept the 
payment and make an order in favour of the judgment-debtor in terms of 
0. XXXIV, r. 5(7). Though O. XXXIV, r. 5(J) recognises the right of the 
judgment-debtor to pay the decretal amount in an execution relating to a 
mortgage decree for sale at any time before the confirmation of sale, that, in 
our opinion, does not mean that the said rule gives power to the Court to ex~ 
tend time for payment on an application made by the judgment-debtor. There 
is no provision in O. XXXIV, r. 5(/) like that contained in O. XXXIV, r. 4(2) 
to extend time for payment after the final decree is passed in a mortgage suit. 
As we read O. XXXIV, r. 5 it only permits the judgment-debtor to deposit the 
amount due under the decree and such other amount as may be due in con- 
séquence of a sale having taken place, provided the deposit is made before the 
confirmation of sale. But there is no power in O. XXXIV, r. 5(1) to grant 
extension of time and postpone confirmation of sale therefor. The observation 
of the District Judge that the Court has always the power to postpone pass- 
ing orders confirming sale of immovable property is in our view incorrect, in 
the face of the provisions contained in O. XXI, r. 92(7). That provision 
makes it absolutely clear that if no application is made under r. 89, r. 90 or 
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t. 91 or where such application is made and disallowed, the Court has to make 
an order confirming the sale and thereupon the sale becomes absolute. It is 
not open to the Court to go on fixing date after date and postponing confirma- 
tion of sale merely to accommodate a judgment-debtor. If that were so, the 
Court may go on postponing confirmation of sale for years in order to accom- 
modate a judgment-debtor. What O. XXI, r. 92 contemplates is that where 
conditions thereunder are satisfied an order for confirmation must follow. 
Further we have already indicated that O. XXXIV, r. 5 does not give any 
power to Court to grant time to deposit the money after the final decree has 
been passed. All that it permits is that a judgment-debtor can deposit the 
amount even after the final decree is passed at any time before the confirma- 
tion of sale and if he does so, an order in terms of O. XXXIV, r. 5(/) in his 
favour has to be passed. With respect, we cannot understand what the Letters 
Patent Bench meant by saying that before a mortgagor could be prevented 
from making payment and redeeming the property, his rights must have come 
to an end and that they could not come to an end unless his title to the pro- 
perty had been lost by confirmation of sale. It is true that so long as his 
right to redeem subsists the mortgagor may redeem the property. It is this 
principle which is recognised in O. XXXIV, r. 5 which provides that the 
mortgagor judgment-debtor can deposit the amount due even after the final 
decree has been passed but this deposit must be made at any time before con- 
firmation of sale. It may be noted that there is no power under O. XXXIV, 
r. 5 to extend time and all that it does.is to permit the mortgagor judgment- 
debtor to deposit the amount before confirmation of sale. It does not give any 
right to the mortgagor judgment-debtor to ask for postponement of confirma- 
tion of sale in order to enable him to deposit the amount. We have to inter- 
pret O. XXXIV. r. 5 and O. XXI, r. 92 harmoniously and on a harmonious 
interpretation of the two provisions it is clear that though the mortgagor has 
the right to deposit the amount due at any time before confirmation of sale, 
there is no question of his being granted time under O. XXXIV, r. 5 and if 
the provisions of O. XXI, r. 92(/) apply the sale must be confirmed unless be- 
fore the confirmation the mortgagor judgment-debtor has deposited the amount 
as permitted by O. XXXIV, r. 5. We may in this connection refer to the deci- 
sion of this Court in Janak Raj v. Gurdial Singh,’ where it has been laid 
down that once the conditions of O. XXI, r. 92(1) are complied with, the exe- 
cuting Court must confirm the sale. 


It is on these principles that we have to decide whether the trial Court 
was correct. We have already indicated that the sale was held on April 7, 
1958, and in the normal course it would have been confirmed after 30 days un- 
less an application under r. 89, r. 90, or r. 91 of O. XXI was made. Besides, 
this case is, as we have already assumed, analogous to the ease of a final 
mortgage decree. The judgment-debtor mortgagor had the right to deposit 
the amount at any time before confirmation of sale within 30 days after the 
sale or even more than 30 days after the sale under O. XXXIV, r. 5(/) so 
long as the sale was not confirmed. If the amount had been deposited be- 
fore the confirmation of sale, the judgment-debtors had the right to ask for an 
order in terms of O. XXXIV, r. 5(/) in their favour. In this case an appli- 
cation under O. XXI, r. 90 had been made and therefore the sale could not 
be confirmed immediately after 30 days which would. be the normal course; the 
confirmation had to await the disposal of the application under O. XXI, r. 90. 
That application was disposed of on October 7, 1958 and was dismissed. It 
is obvious from the order sheet of October 7, 1958 that an oral compromise 
was arrived at between the parties in Court on that day. By that compromise 
time was granted to the respondents to deposit the entire amount due to the 
decree-holder and the auction-purchaser by November 21, 1958. Obviously the 
basis of the compromise was that the respondents withdrew their application 


1 (1866) Civil Appeal No. 1822 of 1966, decided on November’8, 1966 (Supreme Court). 
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under O. XXI, r. 90 while the decree-holder society and the auction-purchaser 
appellant agreed that time might be given to deposit the amount upto 
November 21, 1958. If this agreement had not been arrived at and if the 
application under O. XX, r. 90 had been dismissed (for example, on merits) 
on October 7, 1958, the Court was bound under O. XXI, r. 92(1) to confirm 
the sale at once. But because of the compromise between the parties by which 
the respondents were given time upto November 21, 1958, the Court rightly 
postponed the question of confirmation of sale till that date by consent of 
parties. But the fact remains that the application under O. XXT, r. 90 had 
been dismissed on October 7, 1958, and thereafter the Court was bound to con- 
firm the sale but for the compromise between the parties giving time upto 
November 21, 1958. 


Now let us see what happened about November 21, 1958. On November 20, 
1958, an application was made by the respondents praying that they might be 
given one day more as November 21, 1958, was a holiday. No order was passed 
on that date, but it is remarkable that no money was deposited on November 
20, 1958. When the matter came up before the Court on November 22, 1958 
no money was deposited even on that day. Now under O. XXXIV, r. 5 it was 
open to the respondents to deposit the entire amount on November 22, 1958, 
before the sale was confirmed, but no such deposit was made on November 22, 
1958. On the other hand, counsel for the respondents prayed to the executing 
Court for extension of time by 14 days. The executing Court refused that hold- 
ing that time upto November 21, 1958 had been granted by consent and it was 
no longer open to it to extend that time. The executing Court has not referred 
to O. XXI, r. 92 in its order, but it is obvious that the executing Court held 
that it could not grant time in the absence of an agreement between the parties, 
because O. XXI, r. 92 required that as the application under O. XXI r. 90 
had been dismissed, the sale must be confirmed. We are of the view that in 
the circumstances it was not open to the executing Court to extend time with- 
out consent of parties, for time between October 7, 1958 to November 21, 1958 
was granted by consent of parties. Section 148 of the Code of Civil Procedure 
would not apply in these circumstances, and the executing Court was right 
in holding that it could not extend time. Thereafter it rightly confirmed the 
sale as required under O. XXI, r. 92, there being no question of the application 
of O. XXXIV, r. 5, for the money had not been deposited on November 22, 
1958 before the order of confirmation was passed. In this view of the matter, 
we are of opinion that the order of the executing Court refusing grant of time 
and confirming the sale was correct. 


It is, however, urged that it does not appear that the time was granted on 
October 7, 1958 by consent of parties because the respondent had only asked 
for one month’s time and the Court gave time for about six weeks. It appears 
however that the grant of time on October 7, 1958 was as a result of an oral 
compromise between the parties. This is quite clear from the fact that the 
application under O. XXI, r. 90 was withdrawn on the basis that time would 
be granted. The fact that time was actually granted for six weeks does not 
mean that that was done without the consent of the parties. It seems to us 
that the whole thing took place in the presence of the Court and the order 
granting time upto November 21, 1958 must in the circumstances be read as 
a consent order. It is borne out by the fact that on November 22, 1958 the 
same presiding Judge of the executing Court said that time had been granted 
with the consent of the parties by way of compromise. We cannot, therefore, 
accent the contention that time was not granted by consent of parties and, 
therefore, the Court had power under s. 148 to extend time which had already 
been granted. 


We allow the appeal, set aside the order of the Letters Patent Bench and 
of the District Judge and restore that of the executing Court dated November 
22, 1958. It follows that the sale stood confirmed in favour of the appellant 
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on November 22, 1958. We direct that the respondents (judgment-debtora) 
will pay the costs of the appellant throughout. The money deposited by the 
respondent can be taken back by them. 

Appeal allowed. 


Present : The Hon'ble Mr. K. Subba Rao, Chief Justice, Mr, Justice M, Hidayatullah, Mr. 
Justico R. S. Bachawat, Mr, Justice J. M. Shelat and Mr. Justice O, A. Vatdtalingam. 
M/s. SHAH and CO. v. THE STATE OF MAHARASHTRA.* 

Bombay Land Requisition Act (Bom, XXXIII of 1948), Sec, 6—Bombay Rents, Hotel and Lodging 
House Rates Control Act (Bom, LVII of 1947), Sec. 16(1}—Asstgnment of tenanoy rights made 
permissible under proviso to $. 15(1) of Rent Act— Whether such assignment can be deemed to 
create vacanoy of premises under Explanation to s. 6 of Requisition Act—Whether the two 
Acts in pari materia—Reguisttion Act whether deals with trade or business. 

Under s. 6 of the Bombay Land Requisition Act, 1948, notwithstanding the fact that an 
assignment of tenancy rights is made permissible by virtue of the notification issued under 
the proviso to s.15(1) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, such an assignment can be deemed to create a vacancy of the premises, so as to give 
jurisdiction to the State Government to requisition the same. 

The Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, and the Bombay 
Land Requisition Act, 1948, are not in wart materia. 

The Bombay Land Requisition Act, 1948, deals only with property and not with trade 
or business, 


8. J. Sorabji, A. J. Rana, R. A. Gagrat and B. R. Agarwala, for the petitioner. 
N. 8. Bindra, with R. H. Dhebar, R. N. Sachthey and S. P. Nayyar, for the 
respondents, 


VADIALINGAM J. In this writ petition, under art. 32, the petitioner seeks 
to have quashed the proceedings taken by the respondents, by way of requisi- 
tioning the premises, in question, and also to have the requisition order, dated 
September 24, 1966, cancelled. 

The circumstances, under which this writ petition has been filed, may be 
briefly noted. The petitioner is a partnership firm, carrying on business of 
importers and dealers in wines and provisions and drugs and medicines, in 
Bombay. One Mrs. Dorethea Kumpig Leo, who was a tenant of shop No. 1, 
on the ground floor of a building known as Sitaram Building, in C-Block, 
Dadabhoy Naoroji Road, Fort, Bombay, was carrying on business of boot and 
shoe makers, in the name and style of Messrs. Lee & Co. She was also a tenant 
of Flat No. G@-8/9, situate in the first floor of the same building and also of 
godown No. H/5, in the same building. The said flat, as well as the godown, 
were occupied by Mrs. Dorethea, as tenant, in connection with and for the 
purposes of her shoe business. 

By an assignment deed, dated August 18, 1964, Mrs. Dorethea Kumping Leo, 
is stated to have assigned, in favour of the petitioners, the whole of her 
business, as a going concern, together with the name and goodwill, as also the 
assets, furniture, fixtures, articles and stock-in-trade, belonging to the said 
shoe business, together with the full benefit of the tenancy and occupancy 
rights in the premises, viz., the shop, the flat and the godown, for a sum of 
Rs. 15,000. The recital in the document is that the parties have agreed that 
out of the purchase price of Rs. 15000, Rs. 1,000 is the price of the furniture, 
fittings, articles and things and stock-in-trade, which have been already deli- 
yered over to the assignee, the petitioners. The further recital is that the 
assignor assigns and transfers to the assignees, all her beneficial interest and 
goodwill in the business carried on by her, in the name and style of M/s Lee 
& Co., and, as incidental to such assignment, the assignor transfers her entire 


*Decided, April 6, 1967, Writ Petition No. 229 of 1966, 
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interest in the tenancy of Shop No. C-1, on the ground floor, flat No. G/8/9, 
on the first floor and the godown, No. H/5, in the premises, known as Sitaram 
Building, in Dadabhoy Naoroji Road, Bombay. There is also a recital to the 
effect that no cash consideration has been paid by the petitioners, as assignees, 
to their assignor, for the transfer, in their favour, of the tenancy rights, but, 
on the other hand, those rights are being transferred to them, as incidental, to 
the sale of the business, as a going concern. 

The petitioners claim that, after the date of this assignment, in their favour, 
they have been carrying on, in the said premises, their business as importers 
of foreign liquor, wines, drugs and medicines. While so, on or about April 
7, 1966, an Inspector, of the Office of respondent No. 2, called at the shop of 
the petitioners and took a statement from one of the partners of the firm. Ac- 
cording to the petitioners, a copy of the assignment deed, dated August 18, 
1964, was also given to him; and the various rent bills and other documents, 
evidencing their right to be in use and occupation of the shop, are also stated 
to have been given to the Inspector. But, on August 8, 1966 respondent No. 2 
issued a notice to the petitioners stating that the Government have made in- 
quiries and are considering the question of requisitioning the premises, viz., 
shop No. 1, Ground Floor, Sitaram Building, C-Block, D. N. Road, Bombay. 
The petitioners were required to appear before the Officer, with the necessary 
materials, to show cause as to why the requisitioning of the premises should 
not be made. The petitioners’ legal advisers sent a reply, on August 12, 1966, 
stating that one of the chief partners is absent from Bombay, due to the illness 
of his father, and requested for postponing the hearing of the matter. A re- 
quest was also made to the Officer, to indicate as to what was the nature of the 
inquiry that is stated to have been made by the Government and, on what 
basis the premises is sought to be requisitioned, especially as there is no vacancy 
in respect of the same. 

Respondent No. 2 sent a further communication, on August 25, 1966, agree- 
ing to the postponement of the case and fixing another date for appearance, in 
response to the original notice. On August 30, 1966, the partner who was 
stated to be away from Bombay, sent a reply to respondent No. 2, from Chandi- 
garh, stating that in view of his father’s illness, he is not able to appear before 
the Officer and requesting for further adjournment, 

On the next day, viz., September 1, 1966, there was a further communica- 
tion, by the lawyers of the petitioners, to respondent No. 2, reiterating the 
right of the petitioners to be in occupation of the premises under the assign- 
ment, dated August 18, 1964. As there was no vacancy, a request was made in 
this letter, to respondent No. 2, to withdraw the notice, dated August 8, 1966. 

On September 19, 1966, respondent No. 2 informed, by letter, the petitioners 
that, on the basis of the evidence produced before him, in respect of the pre- 
mises in question, he had come to the conclusion that this was a case of suppres- 
sed vacancy and therefore liable to be requisitioned, under s. 6(4) (a) of the 
Bombay Land Requisition Act, 1948 (Bom. Act XXXIII of 1948) (hereinafter 
referred to as the Requisition Act). On September 24, 1966, respondent No. 2 
passed an order that the Government of Maharashtra is pleased to declare that 
the premises, in question, has become vacant after December 4, 1947 and, to 
requisition the said premises for a public purpose, viz., for housing the Maha- 
rashtra State Government Office. It is also stated that on enquiry it has been 
found that the premises has become vacant in August 1964 and that the re- 
quisitioning is made under s. 6(4) (a) of the Requisition Act. 

The petitioners’ counsel sent a further communication, on September 27, 
1966, to respondent No. 2, expressing surprise at the orders of requisition 
passed, in respect of the premises, in question. After detailing the circum- 
stances under which they are in possession of the property, and adverting to 
the various correspondence referred to above, a request, on behalf of the peti- 
tioners, is made to withdraw the order of requisition passed by respondent 
No, 2. ; i Stee 
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Respondent No. 2 sent a final reply, dated October 3, 1966, stating that the 
Government did not see any reason to revise the decision for requisitioning the 
property in question, as already decided by it, and directing the petitioners 
to hand over vacant and peaceful possession immediately. 

The petitioners, in this writ petition, challenge all the proceedings, taken 
by the respondents, and, in particular, the orders dated September 19, 1966 
and September 24, 1966. In the affidavit filed in support of this writ petition, 
it is stated that assignment, similar to the one in favour of the petitioners, on 
the basis of which the petitioner is in possession of the properties, are permis- 
sible, in view of the Notification, dated September 24, 1948, issued by the 
Bombay Government, under the proviso to s. 15(/) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947 (Bom. Act LVII of 1947) 
(hereinafter called the Rent Act). In particular, it is the case of the petitioners 
that the assignment, of August 18, 1964, in their favour, is protected by cl. (2) 
of the said Notification. In this case, there is no vacancy, so as to give juris- 
diction to the authorities concerned, to requisition the building, under s. 6(4) 
(a) of the Requisition Act. Explanation (a), to s. 6 of the Requisition Act, 
it is stated, when it deals with a premises deeming to be vacant on assignment 
or transfer, can be considered to refer only to assignments or transfers which 
are not permitted under the Rent Act. Inasmuch as transfer or assignment of 
the entire interest of the transferor or assignor, in a leasehold premises, as 
incidental to the sale of a business, as a going concern, together with the stock- 
in-trade and. goodwill, is permissible, under cl. (2) of the Notification issued 
by the Bombay Government, which protects the assignment in favour of the 
petitioners, there is no vacancy of the premises, much less a vacancy which may 
be deemed to exist by virtue of the Explanation to s. 6 of the Requisition Act. 
It is also stated that the provisions of the Requisition Act infringe the peti- 
tioners’ fundamental right, guaranteed to them under arts. 19(/)(f) and (g). 
As to how these points are developed, will be indicated later. 

On behalf of the respondents, it is stated that the assignment, in favour of 
the petitioners, was in effect and substance, a transfer, not of the business of 
the assignors, but only of the tenancy rights of the assignors in the said pre- 
mises. It is pointed out that the assignment is stated to be of the business of 
boot and shoe makers, whereas the petitioners are carrying on, in, the said 
premises, the business of importers and dealers in wines, provisions, drugs and 
medicines. It is further pointed out that such transactions are not protected 
by cl. (2) of the Notification relied on by the petitioners. It is further stated 
that, on the basis of the enquiries made by the Department, it was clear that 
the premises, in question, had become vacant by the original lessees having 
ceased to carry on business, and no intimation was given about the vacancy, as 
required by law. The Government required the premises for accommodating 
one of their departments, viz., the Directorate of Ayurveda and, therefore, issu- 
ed the notice regarding their proposal to requisition the said property. It was, 
after the petitioners were given an opportunity, that the order was passed. 

The respondents further averred that the provisions of the Rent Act cannot 
be read into the Requisition Act, and, under the provisions of the Requisition 
Act, it was clear that there had been a vacancy, when the assignor of the peti- 
tioners ceased to carry on business, and that gave jurisdiction to the authorities 
to requisition the property, in question. It is further pointed out that as the 
order of requisition has been passed. for a public purpose, the petitioners are 
not eititled to rely on art. 19 (7) (f) of the Constitution. They also further 
state that the order does not, in any manner, restrict the right of the petitioners 
to carry on their trade, occupation or business and, therefore, the Requisition 
Act cannot be considered to be violative of art. 19 (7) (g) of the Constitution. 

This will be a convenient stage to refer to the material provisions of the 
statutes, as well as the Notification, issued by the Bombay Government. 

The Rent Act was an Act passed to amend and consolidate the law relating 
to the control of rents and repairs of certain premises, of rates of hotels and 
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lodging houses and of evictions. It came into force on February 13, 1948. In 
the Statement of Objects and Reasons, it is stated that control over rents and 
other accommodation was being exercised in varying degrees in several parts 
of the Province of Bombay, under two Acts, of 1939 and 1944, mentioned 
therein. It is further stated that the 1939 Act was intended to prevent an 
increase in rents of premises with a rental not exceeding Rs. 80 per mensem, 
and the 1944 Act was intended to check an inflationary rise in rents and hotel 
and lodging house rates in areas where there was an acute scarcity in accom- 
modation. It is further stated that both the Acts will expire very soon, but the 
conditions themselves, which led to the enactment of those measures, still 
continued in an even more aggravated form and therefore it was found essential 
that effective control should be continued. Hence it has been decided to intro- 
duce a revised and self-contained Act, covering control over rents of residential 
and other premises, as well as over hotel and. lodging house rates. 

Section 3 (2) provides for the Rent Act remaining in force upto and inclu- 
sive of March 31, 1968. Section 5 defines the various expressions. Section 5 (ZI) 
defines the expression ‘tenant’ and, under sub-cl. (aa), a ‘tenant’ means any 
person to whom interest in premises has been transferred under the proviso to 
sub-s. (7) of s. 15. Section 10C enables a landlord to claim an increased rent in 
respect of the premises, referred to therein, and to the extent indicated 
in the said section. One of the premises, in respect of which a landlord can ask 
for an increase, is dealt with under cl. (5) of s. 10C(7), which is as follows: 


“Premises interest in which is transferred under the proviso to sub-seotion (1) of section 15, 
on or after the date of the coming into force of the Bombay Rents, Hotel and Lodging House 
Rates Control (Second Amendment) Act, 1953, as incidental to the gale of a business together 
with the stock-in-trade and goodwill thereof”, 

Section 13 deals with the circumstances, under which a landlord may recover 
possession, and one of the circumstances dealt with, under cl. (e) of sub-s. (Z), 
is when 

“the tenant has, since the coming into operation of this Act, unlawfully sub-let the whole 
or part of the premises or assigned or transferred in any other manner his interest therein”, 
Section 15 (J), with the proviso, which ig material for the present purpose, 
is as follows: 


“15, (1) Notwithstanding anything contained in any law, but subject to any contract to the 
contrary, it shall not be lawful after the coming into operation of thia Act for any tenant to sub- 
let the whole or any part of the premises let to him or to assign or transfer in any other manner 
his interest therein : 

Provided that the State Government may, by notification in the Oficial Gazettes, permit in 

any area the transfer of interest in premises held under such leases or class of leases and to such 
extent as may be specified in the notification.” 
Under this proviso, the Government of Bombay, have issued a Notification, 
dated September 24, 1948. That Notification is numbered as 5975/33 and it 
says that the Government is pleased to permit, in all areas to which Part IT 
of the Rent Act extends, all transfers and assignments by lessees, of their 
interest in leasehold premises as ‘and to the extent specified in the Schedule. 
Clause (2) of the Schedule, relevant for the case, on hand, is as follows:— 

“Transfer or assignment incidental to the sale of a business as a going concern together 
with the stock-in-trade and the goodwill thereof, provided that the transfer or assignment is of 
the entire interest of the transferor or assignor in such leasehold premises together with the 
business and the stock-in-trade and goodwill thereof.” 

At this stage, it may be stated that it is by virtue of this clause that the peti- 
tioners urge that the assignment, taken by them, from M/s. Lee & Co., on 
August 18, 1964, is valid and that, as they are entitled to be in possession, 
on the basis of that assignment, there is no vacancy of the premises, so as to 
give jurisdiction to the authorities to pass an order of requisition. 

On December 4, 1947, the Government of Bombay promulgated the Bombay 
Land Requisition Ordinance, 1947 (Ordinance No. V of 1947). In the state- 
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ment, annexed to this Ordinance, it is stated that there is great pressure on 
accommodation available in urban areas and, as the powers of requisitioning, 
which the Government had, under the Defence of India Rules, have lapsed, 
it has become necessary to regulate the distribution of vacant premises; and 
therefore, it was felt essential to have powers of requisitioning. Clause 2 of 
this Ordinance defines the various expressions like ‘land’, ‘premises’, ‘to re- 
quisition’ ete. Clause 3 provides for the Provincial Government, if it is of the 
opinion that it is necessary or expedient to do so, to pass an order in writing, 
requisitioning any land for any public purpose. Clause 4, again provides for 
requisitioning premises which are vacant, on the date of the Notification, and 
whenever any premises become vacant, either by the landlord ceasing to oc- 
cupy the premises, or by the termination of tenancy or by vacation of a tenant, 
ete. 

This Ordinance was followed by the Requisition Act, which came into force 
on April 11, 1948. In the preamble to this Act it is stated that it is an Act 
to provide for the requisition of land, for the continuance of requisition of 
land, and for certain other purposes. Section 4 defines the various expressions, 
including ‘land’, ‘premises’ and ‘to requisition’. Section 5 enables the State 
Government to requisition any land, for any public purpose. The proviso to 
s. 5 (1) exempts the particular building or part thereof, referred to therein. 
Sub-section (2) of s. 5 provides for the State Government making an enquiry 
when action is taken under sub-s. (/) and to make a declaration in the order of 

. requisition, and it also provides for such declaration being conclusive evidence 
that the owner, landlord or tenant, has not so resided. Section 6 deals with 
requisition of vacant premises. Its sub-s. (J) provides for the landlord of the 
premises giving intimation, to the authority concerned, whenever any such 
premises, referred to therein, are vacant or become vacant by reason of the 
landlord, the tenant or the sub-tenant, as the case may be, ceasing to occupy 
the premises, or by its becoming vacant because of the other circumstances, 
referred to therein. Sub-section (2) provides for the manner in which and the 
period, within which, the intimation is to be given. Sub-section (3) prohibits 
a landlord, without the permission of the State Government, from letting out 
or occupying or permitting the occupation of the premises, for the period men- 
tioned therein. Sub-section (4) of s. 6 is, as follows: 

“(4) Whether or not an intimation under sub-section (1) is given and notwithstanding 
anything contained in section 5, the State Government may by order in writing— 

(a) requisition the premises for any public purpose and may use or deal with premises for 
any such purpose in such manner as may appear to it to be expedient ;... 

Provided that where an order is to be made under clause (a) requisitioning the premises in 
respect of which no intimation is given by the landlord, the State Government shall make such 
inquiry as it deems fit and make a declaration in the order that the premises were vacant or had 
become vacant, on or after the date referred to in sub-section (J) and such declaration shall be 
conclusive evidence that the premises were or had so become vacant,” 

Sub-section (5) provides for the punishment to be awarded to a landlord for 
violation of sub-ss. (2) and (3) of s. 6. There is an Explanation to s. 6, of 

‘which cl. (a), which is material, for our purpose is as follows: 

“Haplanation,—For the purpose of this section— 

(a) premises which are in the occupation of the landlord, the tenant or the sub-tenant, as 
the case may be, shall be deemed to be or become vacant when such landlord ceases to be in 
occupation or when such tenant or sub-tenant ceases to be in occupation upon termination of 
his tenancy, eviction, assignment or transfer in any other manner of his interest in the premises 
or otherwise, notwithstanding any instrument or occupation by any other person prior to the 
date when such landlord, tenant or sub-tenant so ceases to be in occupation.” 

It has already been mentioned that the notice, dated September 19, 1966, 
as well as the consequential order, dated September 24, 1966, which are under 
challenge in this writ petition, were issued under s. 6 (4) (a) of the Requisition 
Act. 
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Mr. Sorabji, learned counsel for the petitioners, urged, in the main, two 
contentions regarding the validity of the proceedings taken by the respondents, 
viz., (i) that a proper construction of the relevant provisions in the Requisition 
Act, which are to be read harmoniously with the provisions of the Rent Act, would 
make it clear that there is no question of any vacancy having arisen, in this case, 
so as to give jurisdiction to the respondents to requisition the premises; and 
(ii) if it is held that the respondents have got jurisdiction to requisition the 
premises under the Requisition Act, the provisions of that Act must be held 
to be unconstitutional, inasmuch as they ‘affect the fundamental rights guaran- 
teed to the petitioners under art. 19 (J), (f) and (g), and the Act is not saved 
by art. 19 (5) or 19 (6) of the Constitution. On the other hand, Mr. Bindra, 
learned counsel for the respondents, has urged that the assignment, on which 
the petitioners relied, is nothing but a colourable device for obtaining a trans- 
fer of the tenancy rights, which is illegal, under s. 15 (/) of the Rent Act. 
Therefore, they have not acquired any rights, to be in possession of the pro- 
perty, in the face of the statute, and hence they cannot claim that there has 
been any infringement of their fundamental rights. According to Mr. Bindra, 
even assuming that the petitioners have got any right, the provisions of the 
Rent Act cannot be read into the Requisition Act, inasmuch as the subject 
matter of the two enactments, and the field on which each operates, are entirely 
distinct and different. Learned counsel also points out that there is no question 
of any infringement of the fundamental rights, guaranteed to the petitioners, 
either under art. 19 (J) (f) or under art. 19 (J) (g). In fact, according to 
counsel, art. 19 (1) (g) does not come into the picture at all, inasmuch as the 
Requisition Act does not, in any way, affect the right of the petitioners, to 
carry on their trade or business. In any event, according to him, the restric- 
tions must be considered to be saved by arts. 19(5) and 19 (6). 

We shall ‘assume, for the present purpose, that the assignment, relied on by 
the petitioners, is not a colourable device, for obtaining a transfer of tenancy 
rights, and discuss the first contention, urged for the petitioners. According 
to them, both the Rent Act, as well as the Requisition Act, deal with the same 
problem and were necessitated, because of the existence of the same or identical 
circumstances, viz. scarcity of accommodation and, therefore, both the statutes 
pertain to the same matter. In other words, both the statutes are in part materia. 
On the date of the coming into force of the Rent Act, it is clear that the Legis- 
lature itself contemplates, by virtue of the powers conferred on the State Gov- 
ernment, under the proviso to s. 15 (J), that by virtue of the Notification, 
transfer of leasehold interest in particular types of leases, under particular 
circumstances, will be permitted. By virtue of cl. (2) of the Notification, issued 
by the State Government on September 24, 1948, transactions, like the assign- 
ment, under which the petitioners claim, have full validity and legal effect. 
When such a permissible assignment of a leasehold interest has taken place, 
there cannot be any vacancy, either in fact or in law. Therefore, when the Legis- 
lature, in Explanation (a) to s. 6, of the Requisition Act, refers to a vacancy 
‘deeming to occur’ on an assignment or transfer of a tenancy interest, the 
assignment or transfer dealt with therein must be one, which does not come: 
under the permissible assignment or transfer, by virtue of the notification issued 
under the proviso to s. 15 of the Rent Act. That is, the assignment 
or transfer of a tenancy interest referred to in the Explanation to s. 6 of the 
Requisition Act, can relate, or must be considered to relate, only to prohi- 
bited assignments under s. 15 of the Rent Act. If that is so, according to the 
petitioners, in this case there is no vacancy when an assignment of the tenancy 
rights, in the manner prescribed under cl. (2) of the Notification, was taken 
by the petitioners. Therefore, inasmuch as there is no vacancy, the State Gov- 
ernment has no right or jurisdiction to requisition the premises, under s. 6 
of the Requisition Act. 

We have been referred to certain passages in certain text books, as well as in 
certain decisions, to show, under what circumstances, statutes can be considered 
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to be in pari materia, and the nature of the construction to be placed on such 
statutes. Sutherland, in Gii Construction’, 3rd edn. Vol. 2, at p. 585, 
states: 


“Statutes are considered to be in pari materia—to pertain to the same subject ‘matter 
when they relate to the same person or thing, or to the game class of persons or things, or haye 
the same purpose or object.” 

‘The learned author further states, at p. 587: 


“To be tn part materia, statutes need not have been enacted simultaneously or refer to one 
another,” 

Again, at p. 544, it is stated: 

“When the legislature enacts a provision, it has before it all the other provisions relating 
to the same subject matter which it enacts at that time, whether in the same statute or in a 
separate act, It is- evident that it has in mind the provisions of a prior act to which it refers, 
whether it phrases the later act as an amendment or an independent act. Experience indicates 
that a legislature does not deliberately enact inconsistent provisions when it is cognisant of them 
both, without expressly recognising the inconsistency.” 

The canon of construction, under these circumstances, is stated by the author, 
at p. 531: 

“Prior statutes relating to the same subject matter are to be compared with the new 
provision; and if possible by reasonable construction, both are to be so construed that effect is 
given to every provision of each. Statutes in part materia, although in apparent conflict, are 
go far as reasonably possible construed to be in harmony with each other,” 

In Craies, on ‘Statute Law’, 6th Edn. at p.-138, it is stated: 


“Where Acts of Parliament are in pari materia, that is to say, are so far related as to form 
a system or code of legislation, the rule as laid down by the twelve judges in Palmer’s Case 
is that such Acts ‘are to be taken together as forming one system, and as interpreting and 
enforcing each other’. In the American case of United Society v. Hagle Bank®, Hosmer J. said: 
‘Statutes are in pari materia which relate to the same person or thing, or to the same class of 
persons or things...’ 
In Maxwell on ‘The Interpretation of Statutes’, 11th edn. at p. 153, the Bae 
ciple is stated thus: 


“An author must be supposed to be consistent with himself, and, therefore, if in one ite 
he has expressed his mind clearly, it ought to be presumed that he is still of the same mind in 
another place, unless it clearly appears that he has changed it. In this respect, the work of the 
legislature is treated in the same manner as that of any other author, and the language of every 
enactment must be construed as far as possible in accordance with the terms of. every other 
statute which it does not in express terms modify or repeal.... It cannot be assumed that 
Parliament has given with one hand what it has taken away with the other.” 

` Mr. Sorabji, learned counsel, further pointed out that -another principle that 
hasto be borne in mind in interpreting statutes, is ‘to Place such a construction 
as will save the statute from constitutional challenge.’ The observations of 
Frankfurter J., in United States v. Rumley? heve been quoted before us, 
in this connection : 

“...Acoordingly, the phrase ‘lobbying activities’ in the resolution must be given the meaning 
that may fairly be attributed to it, having special regard for the principle of constitutional 
adjudication which makes it decisive in the choice of fair alternatives that one construction may 
raise serious constitutional questions avoided by another, In a long series of decisions we have. 
acted on this principle. In'the words of Mr, Chief Justice Taft, ‘it is our duty in the interpretation 
of federal statutes to reach a conclusion which will avoid serious doubt of their constitutionality’,” 
ane Court also has held, in Kedar Nath Singh v. State of Bihar: 


...It is well settled that if certain provisions of law construed in one way would make 
them- consistent with the Constitution, snd another interpretation would render them uncon- 
stitutional, the Court would lean in favour of the former construction,” 


1 (1785) 1 Leach O.C, 4th edm, 355. 3 (1953) 345 U.S. 41, 45, 97 L ed. 770, 775, 
2 (1829) 7 Conn. 457, 470. 4 [1962] Supp. 2 8. GR. 769, 808, 
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We may straight away say that the principles enunciated in the above dici- 
gions and in the text-books, are well-settled. But the question now is as to 
whether the Rent Act and the Requisition Act can be considered to be in pari 
materia. Can it be stated that these two statutes are in part materia, in the 
sense that they relate to the same person or thing or to the same class of persons 
or things? For this purpose, it is necessary to examine the scope and ambit 
of the two enactments, concerned. 

We have already referred to the fact that the Rent Act was enacted for the 
purpose of amending and consolidating the law relating to the control of rents 
and repairs of certain premises, of rates of hotels and lodging houses and of 
evictions. A perusal of the various provisions will clearly show that the Rent 
Act deals, substantially, with the relationship of landlord and tenant, in the 
matter of eviction, payment of rent, increase of rent under certain circumstances 
under which the landlord can get possession of the property ete. There are pro- 
visions relating to residential and other premises and hotels and lodging houses. 
It is, in that context, that s. 15 occurs, which prohibits a tenant to sub-let or 
transfer his rights, in the absence of a contract to the contrary. But certain 
types of assignment or transfer of tenancy rights can be permitted, under certain 
circumstances, by virtue of a notification issued by the State Government, under 
the proviso to s. 15(/) of the Rent. Act. But, if a transfer or assignment of 
a tenancy right does not come within the purview of assignments or transfers 
permitted by the notification issued by the State Government, a transfer or 
an assignmtnt of a tenancy right will be illegal and unlawful, under s. 15(/). 
Therefore, the fact that, in this case, the assignment claimed by the petitioner 
may come under cl. (2) ‘of the Notification, will only enable the petitioner to be 
in oceupation of the premises under the Rent Act and the assignment of tenancy 
rights in his favour will not become illegal or unlawful, as it otherwise would, 
under s. 15(1) of the Rent Act. 

Now, coming to the Requisition Act, here again, we have already referred 
to the fact that it was passed to provide for the requisition of land, for the 
continuance of requisition of land and for certain other purposes. The vari- 
ous provisions, in this Act, relate to the circumstances under which requisition 
of land can be made, for a public purpose, and the procedure to be adopted for 
the same, as well as the payment of compensation. It will therefore be seen 
that this Act deals with a matter, so totally different from that dealt with by 
the Rent Act. There is absolutely no similarity between the two enactments, 
and we cannot hold that the Requisition Act relates to the same person or thing, 
or to the same class of persons or things, as the Rent Act. Hence the two 
Acts cannot be considered to be ïn pari materia. 

Section 6 of the Requisition Act gives power to the State Government to re- 
quisition vacant premises and, it is in that context that Explanation (a) to this 
section, has to be understood. Under that Explanation, there will be deemed 
to be a vacancy if a tenant assigns or transfers, in any manner, his interest 
in the premises. Section 15 of the Rent Act, cannot be read into any part of 
the Requisition Act, much less with s. 6 of the latter Act. Under s. 6 of the 
Requisition Act, notwithstanding the fact that an assignment of tenancy rights 
may have been made, which is permissible under the Rent Act, such an assign- 
ment can be deemed to create a vacancy of the premises, so as to give jurisdic- 
tion to the State Government to requisition the same. There is no question of 
the Legislature, having given something to the petitioner, under the Rent Act, 
by permitting an assignment, under s. 15, and taking it away by requisitioning 
the premises, under s. 6 of the Requisition Act. Therefore, the contention of 
the learned counsel for the petitioner, that the transfer or assignment of ten- 
ancy rights, contemplated under Explanation (a) to s. 6 of the Requisition 
Act, must be understood in a limited manner, in the sense that they deal with 
prohibited assignments, under the Rent Act, ‘cannot be accepted. The first 
contention, of the learned counsel, for the petitioner, will have, therefore, to 
be rejected. 
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Then, the. second question as to whether the Requisition Act is constitu- 
tionally invalid, as affecting the rights of the petitioners, under art. 19(/) (f) 
or (g), will kave to be considered. This involves consideration from two 
points of view, viz., as to whether the Requisition Act deals with property, in 
which case the attack based upon art. 19(/)(f), will have to be considered; 
or, as to whether the Requisition Act deals with trade or business, so as to 
attract art. 19(7) (g). So far as this ig concerned, after a perusal of the 
entire provisions of the Requisition Act, we are satisfied that the said Act 
deals only with property and not with trade or business. We have already 
dealt with the main features of the Requisition Act and it will be clearly seen 
that it deals only with property. Therefore, the Requisition Act does not 
deal with trade, or business, as such, and hence, the constitutionality of that 
Act, having regard to art. 19(/)(g), does not arise for consideration. But, it 
may be that an order of requisition passed by the respondents, may interfere 


‘with the right of a party to do business. That is an aspect, which will be 


considered: later, after dealing with the contention of the petitioner that the 
Requisition Act contravenes art. 19(/)(f) and is not saved by art. 19(5). 

According to the petitioners, the Act, considered both from the point of 
view of procedural and substantive aspects, affects the petitioners’ rights under 
art. 19(/) (f). From ‘the procedural aspect, it is pointed out that the deter- 
mination of jurisdictional fact of the existence of a vacancy, is left to the de- 
cision of an executive authority, and that decision is made conclusive and 
placed beyond the pale of judicial review under the proviso to s. 6(4); there 
is no machinery provided in the Act for redress or for correcting any errors, 
in respect of adverse orders passed by the authority; there is no legal obliga- 
tion, on the part of the authorities, to provide an opportunity to parties who 
may be affected by the orders of requisition, and there is no obligation on the 
authorities to give reasons for passing a particular order. From the sub- 
stantive aspect, it is stressed that, as a fact, no vacancy of the premises has 
arisen and the vice lies in introducing a fiction in Explanation (a) to s. 6. 
In fact, it has also been pointed out that a decision may be taken by the autho- 
rities that there is a vacancy, even when there is no assignment as a fact and, 
such a decision is conclusive and not amenable for correction, by judicial 
review. 

In this connection, we have also been referrdd to certain decisions of this 
Court, where it has been held that there will be an infringement of funda- 
mental rights when the executive Government is given a free hand to decide, 
both legally and factually, and judicial review is exdluded. But we do not 
think it necessary to refer to those decisions, in view of the opinion that is 
being expressed, by us, on the nature of the transaction, relied on by the 
petitioners. E 

Counsel for the respondents, Mr. Bindra, contested the claim of the peti- 
tioners, of violation of art. 19(7)(f) of the Constitution, on two grounds viz., 
(a) that the assignment relied on, by the petitioners, is only a colourable de- 
vice for really obtaining a transfer of tenancy rights, which is prohibited by 
s. 15(1) of the Rent Act, and hence it is not saved by ‘ol. 2 of the Notification ; 
and (b) inasmuch as the Requisition Act is governed by art 31(2) of the 
Constitution, in view of the decision of this Court in Sttabati Debi v. 
West Bengal the Act cannot be tested by reference to art. 19(7)(f) of the 
Constitution. But Mr. Sorabji, learned counsel for the petitioners, urged that 
the transaction satisfies the requirements of cl. 2 of the Notification and the 
said decision in Sitabats Devis case does not apply; in case that decision 
applies, counsel urged for a reconsideration of that decision. 

From the various averments, contained in the counter-affidavit of the respon- 
dents, and in view of some of the admissions made in the petition itself, by 
the petitioners, and, having regard to the object underlying cl. 2 of the Noti- 


3 (1987) 2 S.C.R. 949. 
B.L.R.—9 
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fication, dated September 24, 1948, we are of the view that the assignment, 
claimed by the petitioners, must be regarded only as a colourable device, for 
really obtaining a transfer of tenaney rights, which is otherwise prohibited by 
s. 15(7) of the Rent Act. We are further of the view that the transaction, in 
question, is not saved by cl. 2 of the Notification. As the petitioners, in our 
opinion, cannot claim any rights on the basis of the assignment deed, either 
in respect of tenancy rights, or to carry on any business there, it follows that 
they cannot complain that any fundamental rights, under art. 19(/), (f) or 
(g), of the Constitution, have been infringed. On this ground, this petition 
must fail. 

In the view expressed above, it becomes unnecessary, in this case, to con- 
sider either the scope of the decision in Sitabati Debt’s case or as to whether 
that decision requires reconsideration. . 

In the result, the writ petition is dismissed with costs of the respondents, 


one set. O T 
Petition dismissed. 


Present : Before Mr. Justice J, C, Shah, Mr. Justice S, M. Sikri and Mr, Justice J, M. Shelat, 
THE COLLECTOR, AKOLA: v. RAMCHANDRA.* l 


Bombay Land Requisiticn Act (Bom, XXXIII of 1948), Secs. 5(1),9—Land Acquisition Act (I of 
1894)—Scope of power under 8,5(1)— Worda “any land for any public purpose” whether include 
any public purpose which ts not temporary—Initiation of proceedings under Land Acquisition 
Act after requisitioning lands under Bombay Land Requisition Act whether abuse of power 
under latter Act, 


Under s,5(1) of the Bombay Land Requisition Act, 1948, the only limitation to the power 
which it confers is the temporary life of the Act. The words “any land for any public 
purpose” in the section are wide enough to include any public purpose whether temporary 
or otherwise, Therefore, the power to requisition under the Act can be exercised where 
the public purpose is not temporary, ¢.g. rehabilitation of flood sufferers and settling for 
that purpose a new village site. 

The exercise of power under the Bombay Land Requisition Act does not exhaust or make 
incompatible the exercise of power under the Land Acquisition Act, 1894, Therefore, the 
initiation of proceedings under the Land Acquisition Act after requisitioning the lands under 
3.5(1) of the Bombay Land Requisition Act does not mean abuse of the power under the 
provisions of the latter Act. 


Tae facts appear in the judgment. 


R. M. Hazarnavis, with K. L. Hathi and S. P. Nayar, for the appellants. 
S. G. Patwardhan, with A. G. Ratnaparkhi, for respondents Nos. 1 to 10 
and 12. 


SHe.ar J. This appeal by special leave is directed against the order of 
the High Court of Maharashtra quashing the order dated November 20, 1961 
passed by appellant No. 1 under s. 5(/) of the Bombay Land Requisition Act, 
XXXIII of 1948 as extended to the Vidarbha area by the Bombay Land Re- 
quisition (Extension and Amendment) Act, XX XIII of 1959. 

The respondents are the owners of the land in question situate in the village 
Kasarkhed, District Akola. It appears that in 1959 there were floods in the 
area which affected the residents living in the gaothan of Kasarkhed. Once 
again there were floods in 1961 more serious than in 1959 affecting as many as 470 
persons whose houses were either washed away or seriously damaged. There 
was therefore an urgent necessity of rehabilitating those sufferers at some other 
place where they could build their houses and complete them before the arrival 
of the next monsoon. In these circumstances appellant No. 1 under powers con- 


*Decided, August 30, 1967. Civil Appeal No, 1012 of 1984. 
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ferred on him by s. 15 of the Act passed the impugned order. The order stated 
that the lands set out in the Schedule thereto were needed or were likely to 
be needed for the public purpose, viz., for a new gaothan at Kasarkhed for the 
victims of floods, the old village site where they lived having been rendered 
unsuitable by floods and that it was, therefore, necessary to requisition the 
said lands for the said purpose. It is not in dispute that land was needed for 
settling a new gaothan where the victims of the flood could be resettled. At 
a later stage the State Government also initiated proceedings under the Land 
Acquisition Act 1 of 1894 in respect of those very lands and issued a notifi- 
cation under s. 4 thereof. On December 14, 1961, the respondents filed a Special 
Civil Application in the High Court challenging the validity of the said order 
on the grounds inter alia that it was passed without giving them an opportuni- 
ty of being heard, that it contravened art. 19(1)(f) and (g) of the Constitu- 
tion, that the competent authority had no power to invoke the Land Requisition 
Act inasmuch as the purpose for which it was exercised was of a permanent 
character, viz.; construction of houses and settling a new village site, that the 
proceedings under the Act amounted to acquisition of lands, that invoking the 
Requisition Act was not in bona fide exercise of power under the said Act, that 
though there were more suitable lands for the said purpose the lands of the respon- 
dents were deliberately selected as a result of influence exercised by the Presi- 
dent of Balapur Municipal Committee, and that there were buildings and a 
factory situate on the said lands and, therefore, the procedure laid down in 
s. 5(2) of the Act should have been followed. In the return filed by the appel- 
lants these allegations were traversed and it was submitted that the order was 
valid and competent under s. 5(/) of the Act. 

The High Court allowed the petition and quashed the order. In the opi- 
nion of the High Court the purpose for which the impugned order was passed 
was a permanent purpose viz., establishing a new village site, that since the 
Act was a temporary Act extended until then up to 1963 and the power to 
requisition thereunder would inhere to the Government only during the time 
that it is subsisted, an order passed for a permanent purpose such as for establish- 
ing a village gaothan could not be in the contemplation of the Act and, there- 
fore, could not be justified as one passed under the Act. The High Court 
observed : 

“The Bombay Land Requisition Act was, in our opinion, never intended to be used for the 
permanent acquisition of the lands of citizens as is being sought to be done in the instant case, 
We can only characterise the attempt to take the lands of the petitioners under that Act as an 
abuse of the provisions of that Act,...It is patent that if a gaothan or abadi is allowed to rise 
upon the lands of the petitioners, the lands can never revert to them at any future time, It is 
not to be supposed nor is it alleged in the return that the respondents seriously thought that at 
some future date they would raise to the ground all the houses they were allowing to be con- 
structed in the new gaothan, We hold that the impunged order is unjustified under the Bombay 
Land Requisition Act, is illegal and amounts to an abuse of the provisions of that Act.” 

Counsel for the appellants challenged the validity of the High Court’s order 
on the ground principally that the High Court’s view of s. 5(J) of the Act 
was incorrect and that it failed to appreciate the scope of the provisions of 
s. 5(1). The only question arising in this appeal thus is whether the Act 
authorises an order of requisitioning even if the purpose for which it is made 
is not a temporary purpose, in the present case rehabilitation of flood sufferers 
and settling for that purpose a new village site. 

The validity of s. 5(/) is not challenged and, therefore, it is not necessary 
to inquire into the genesis of the power of the State legislature to enact the 
Act. Indeed the question on which the High Court’s decision rests is on the 
scope of the power rather than its validity. 

Section 4(5) provides that the expression ‘‘to requisition’’ means in rela- 
tion to any land to take possession of the land or to require the Jand to be 
placed at the disposal of the State Government. Section 5(7) under which 
the impugned order was made provides that ‘‘if in the opinion of the State 
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Government it is necessary or expedient so to do the State Government may 
by an order in writing requisition any land for any public purpose.’’ It is clear 
that the only requirement of s. 5(/) is that the State Government must form 
an opinion that it is necessary or expedient to requisition any land. It can 
do so of course only for a purpose which is a public purpose. On the face of 
it the sub-section does not contain any express limitation to the power to re- 
quisition, the only limitation being that an order thereunder can be passed for 
a public purpose only. It is not challenged that rehabilitation of flood suf- 
ferers is a publie purpose. The question then is does the sub-section contain 
by implication any restriction viz., that the requisitioning authority has no 
power thereunder to pass an order where the purpose is not temporary. 

It appears that the High Court thought that since the Act itself is of a 
temporary character in the sense that it was to enure for a particular period 
and that period had to be extended from time to time and on the Act ceasing 
to be in force when it is no more extended the requisitioned land would have 
to return to the owner, it follows that the Act does not envisage requisition- 
ing for a purpose which is not temporary. In the opinion of the High Court 
the temporary character of the Act postulates a temporary purpose for which 
alone power under s. 5(/) can be exercised. The High Court also appears to 
be of the view that there is an antithesis between the power to requisition and 
the power of acquisition, that the authority realised that the power to 
acquisition cannot be exercised where the purpose is not temporary and 
realising this difficulty the State Government had to have recourse to 
its power under the Land Acquisition Act. In this view the High Court 
held that settling a new village site for the flood-sufferers was a permanent 
purpose, that once houses and other structures were built on the requisitioned 
land it would be impossible for the authority to return the land to its owner 
as provided under s. 9, and that therefore the Act could not have contem- 
plated the exercise of the power thereunder for a purpose which would render 
the operation of s. ‘9 impossible. The exercise of power for such a purpose 
must, therefore, amount to an abuse of and cannot be justified under the Act. 

In our opinion the High Court’s view on the scope of the power under 
s. 5(7) cannot be sustained. On a plain reading of the section it is clear that | 
the only limitation to the power which it confers is the temporary life of the 
Act. But the words ‘‘any land for any public purpose” are sufficiently wide 
enough to include any public purpose whether temporary or otherwise. To 
read into the section a limitation that the purpose contemplated by it is only 
temporary is to confound the temporary life of the statute with the character 
of the purpose for which the power thereunder can be exercised. Sub-sec- 
tion (Z) speaks of no restriction except, as aforesaid, that the purpose must 
be a public purpose. Section 9 no doubt provides that when the land in ques 
tion is derequisitioned and that would happen when the statute comes to an 
end or the land is otherwise released, it has to be restored to the owner as far 
as possible in the same condition in which it was when it was put into posses- 
sion of the authority. That is so because the Government acquires only the 
right of possession and user of the land and not any proprietory right therein 
and since the ownership is still retained in the owner the land must revert to 
him as soon as it is released either by the lapse of power or when the pur- 
pose of requisitioning is over, whatever use to which such land has been put to 
during the period of such requisitioning. Section 9, therefore, has nothing to 
do with the nature or character of the purpose for which an order under 
s. 5(/) is passed. The life of the power and the purpose for which it is 
exercised are two distinct ingredients of s. 5(J) and ought not to be confused. 
The words ‘‘for any public purpose’’ in the sub-section are wide enough to 
include any purpose of whatsoever nature and do not contain any restriction 
regarding the nature of that purpose. It places no limitation on the com- 
petent authority as to what kind of public purpose it shouid be for the valid 
exercise of its power nor does it confine the exercise of that power to a pur- 
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pose which is temporary only. Except for the limitation that the purpose 
must be a public purpose the sub-section also imposes no restriction as to the 
manner in which the land which is requisitioned is to be used. It may be 
used for a temporary purpose or for a purpose which is not temporary in 
nature. It is for the requisitioning authority to judge and not for a Court 
of law to decide how best the land is to be used. If the requisitioning autho- 
rity uses the land for a purpose which is not temporary such as settling a new 
village site and for construction of houses it is for the Government and those 
who put up such structures to contemplate the possibility of having to return 
in future the land to the owner in its original state. But that does not mean 
that the power is restricted to a temporary purpose only. 

We do not also see any antithesis between the power to requisition and the 
power of compulsory acquisition under the Land Acquisition Act. Neither of 
the two Acts contains any provision under which it can be said that if one 
is acted upon, the other cannot. Indeed, Part VI of the Land Acquisition 
Act provides for temporary occupation of waste or arable land needed for a 
public purpose or for a company and empowers the appropriate Government 
to direct the Collector to procure the occupation and use of the same for such 
purpose as it shall think fit, not exceeding three years from the commence- 
ment of such occupation. Apart from these provisions in the Land Acquisi- 
tion Act there are several State Acts which empower the appropriate Govern- 
ments to acquire property which is subject to requisitioning orders. If there 
is an emergency to meet which the power to requisition is exercised there is 
nothing in the Act to prevent the authority at a subsequent date to initiate 
proceedings in a suitable case for permanent acquisition. The exercise of 
power under the Requisitioning Act does not exhaust or make incompatible 
the exercise of power under the Land Acquisition Act. The initiation of pro- 
ceedings under the Land Acquisition Act after requisitioning the lands under 
s. 5(1) of the Act does not and cannot mean abuse of the power under the 
provisions of the Act. In our view the High Court was in error in holding 
that the power to requisition under the Act cannot be exercised where the 
public purpose is not temporary or that the exercise of that power for the pur- 
poses of rehabilitation of flood sufferers was either in abuse of or unjustified 
under the Act. . 
` We, therefore, allow the appeal and set aside the order passed by the High 
Court. Since the High Court decided the petition only on the question of the 
validity of the exercise of power and did not decide the other questions raised 
in the petition, we remand the matter to the High Court to decide those 
questions in accordance with law. In the circumstances of the case, we make 


no order as to costs. Appeal allowed. 


Present : Mr. Justice J. C. Shah, Mr, Justice S. M. Sikri and Mr, Justice J. M. Shelat. 
ANANDRAM JIVAJI GOGLE v. PREMRAJ MUKANDAS.* 
Transfer of Property Act (IV of 1882), Secs. 76(d), 76(h)}—Whether s. 76(a) lays down order 
of priorities inconststent with priorities mentioned in s, 76(h), 

Seotion 76(d) of the Transfer of Property Act, 1882, in not concerned with the question 
of priorities but with limiting the amount which can be spent by the mortgagee in possession 
for carrying out necessary repairs. Section 76(h) of the Act directs the mortgagee to apply 
the receipts from the mortgaged property in a certain manner, There is, therefore, no 
contradiction between these two sections, 


Tue facts appear in the judment. , 

8. T. Desai, with J. P. Aggarwal, for the appellant. 

0O. P. Malhotra and P. C. Bhartari, for the respondents. 
*Decided, Aucrust 31, 1967. Civil Appeal No. 8 of 1985. 
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SR J. This appeal by special leave is directed against the Judgment and 
decree of the Bombay High Court in Appeal No. 598 of 1960, whereby the 
High Court confirmed the judgment and decree dated January 30, 1960, pass- 
ed by the Extra Assistant Judge, District Court, Ahmednagar, in Regular 
Appeal No. 300 of 1958, confirming the decree dated April 7, 1958, passed by 
the Joint Civil Judge, Junior Division, Ahmednagar, in Civil Suit No. 609 
of 1948, . 

The relevant facts for the determination. of the points raised before us by 
the learned counsel for the appellant-mortgagee, are as follows: The respon- 
dents before us filed a suit for the redemption of the mortgage of a bungalow 
at Ahmednagar alleging that the sale-deed in respect of the terms of this deed, 
dated August 4, 1928, was: 

“However, a condition is laid down that if we pay you within three years from this day 

Rupees five thousand relating to this sale deed, and (interest) thereon at the rate of 12 twelve 
annas per cent per mensem at yearly rests, and the amonnts spent by you to meet the expenses 
for repairs, constructions, taxes, etc. together with interest (at the rate) mentioned above,...... 
you are to receive the same and allow us to purchase the aforesaid property back.” 
The transaction was held to be a mortgage and there is no dispute on this 
point. On April 7, 1958, the suit was finally decreed for redemption of the 
property subject to’ a payment of Rs, 9,224-12-0, Rs. 4612-6-0 as principal, 
and Rs. 4,612-6-0 as interest thereon, within six months from that date. A 
preliminary decree was directed to be drawn up. The appellant filed an 
appeal in the Court of the District Judge, Ahmednagar, and, among other 
grounds, alleged that ‘‘the Court ought to have directed the Commissioner to 
deduct the rent received (i) first towards taxes, then (ii) towards interest of 
the amount of repairs, ete., then (ili) towards interest on: the principal 
amount, then towards (iv) amount of repairs and expenses and then towards 
the principal of the loan.” The Extra Assistant Judge did not agree with 
this contention, and dismissed the appeal. The appellant filed a second appeal 
to the High Court. The High Court also disagreed with the above conten- 
tions. The High Court held that the priorities had been settled by. the 
Courts below in accordance with the provisions of s. 76(h) of the Transfer of 
Property Act, 1882 (IV of 1882) and were, therefore, proper. 

The method of accounting followed by the Commissioner appointed in the 
case, and which was accepted by the Courts below, was as follows: Out of’ 
the income derived from the property (there is no dispute that the bungalow 
was fetching rent from month to month) the outgoings were deducted in the 
following order of priority: i 

1. Payment of taxes. 

2. Payment of interest on the amount of expenditure on maintenance and 
repairs. . 

3. Payment of the expenditure on maintenance and repairs. 

4. Interest on the amount of principal of the mortgage bond. 

5. Amount of principal under dispute. f 

The learned counsel for the appellant, Mr. S. T. Desai, says that item 4 
above should be item 3, and to substantiate this has submitted three propo- 
sitions before us: 

(1) Section 76(h) does not lay down any order of priority inconsistent 
with the order of priority mentioned in s. 76(d) and does not reverse that 
order. Both the provisions must be read together and in a harmonious manner; 

(2) The liability for repairs under s. 76(d) is very limited in its scope. 
This liability arises only if there is a surplus left after deducting from the 
rents and profits of the property two items, viz; 

(i) expenses mentioned in cl. (c), and 

(ii) interest on the principal money; sos 

(3) If the mortgagee expends more for repairs than the surplus left after 
the last mentioned deductions, that expense would not be in pursuance of any 
liability of his under s. 76(d) but would be claimed under the right conferred 
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by s. 63A (2) and s. 72(b). Such expenses would be treated as additions to 
the principal money. 


Sections 76(c), (d), (A), 683A and 72(b) read as follows: 


“76, When during the continuance of the mortgage, the mortgagee takes possession of 
the mortgaged property,—... 

(c) he must, in the absence of a contract to the contrary, out of the income of the property, 
pay the Government revenue, all other charges of a public nature and all rent accruing duein 
respect thereof during such possession, and any arrears of rent in default of payment of which the 
property may be summarily sold ; 

(d) he must, in the absence of a contract to the contrary, make auch necessary repairs of the 
property as he can pay for out of the rents and profits thereof after deducting from such rents 
and profits the payments mentioned in clause (c) and the interest on the principal money 3... 

(h) his receipts from the mortgaged property, or, where such property is personally occupied 
by him, a fair occupation-rent in respect thereof, shall, after deducting the expenses properly 
incurred for the management of the property and the collection of rents and profits and the other 
expenses mentioned in clauses (c) and (d), and interest thereon, be debited against him in reduc- 
tion of the amount (if any) from time to time due to him on account of interest and, so far as 
such receipts exceed any interest due, in reduction or discharge of the mortgage-money; the sur- 
plus, if any, shall be paid to the mortgagor ;... 

63A. (1) Where mortgaged property in possession of the mortgagee has, during the con- 
tinuance of the mortgage, been improved, the mortgagor, upon redemption, shall, in the absence 
of a contract to the contrary, be entitled to the improvement; and the mortgagor shall not, save 
only in cases provided for in sub-section (2), be liable to pay the cost thereof, 

(2) Where any such improvement was effected at the cost of the mortgagee and was necessary 
to preserve the property from destruction or deterioration or was necessary to prevent the 
security from becoming insufficient, or was made in compliance with the lawful order of any 
public servant or public authority, the mortgagor shall, in the absence of a contract to the con- 
trary, be liable to pay the proper cost thereof as an addition to the principal money with interest 
at the same rate as is payable on the principal, or, where no such rate is fixed, at the rate of nine 
per cent per annum, and the profits, if any, accruing by reason of the improvement shall be 
credited to the mortgagor. 

72, A mortgagee may spend such money as is necessary—... 

(b) for the preservation of the mortgaged property from destruction, forfeiture or sale ;... 

and may, in the absence of a contract to the contrary, add such money to the principal 
money, at the rate of interest payable on the principal, and where no such rate is fixed, at the 
rate of nine per cent per annum: Provided that the expenditure of money by the mortgagee under 
clause (b) or clause (c) shall not be deemed to be necessary unless the mortgagor has been called 
upon and has failed to take proper and timely steps to preserve the property or to support the 
title...”, 

It seems to us clear that the object of s. 76(d) is not to fix any priorities 
but to make it obligatory on the mortgagee, in the absence of a contract to the 
contrary, to carry out necessary repairs to the property but the amount he 
can spend is limited to the difference between rents and profits and payments 
mentioned in cl. (c) and the interest on the principal money. When we come 
to cl. (A), it directs the mortgagee to apply the receipts from the mortgaged 
property in a certain manner. The order of application is (1) the expenses 
properly incurred for the management of the property and the collection of 
rents and profits and the other expenses mentioned in cls. (c) and (d), 
(2) interest thereon, (3) the surplus, if ary, has to be utilised towards re- 
duction of interest on principal money, and (4) the principal money itself. 
In our view, there is no contradiction between s. 76(d) and s. 76(h). It is 
true, as stated in proposition No. 2 of the learned counsel, that the liability 
for repairs is limited in its scope and arises only if there is a surplus left after 
deducting from the rents and profits of the property the expenses mentioned in 
cl. (c), and the interest on the principal money, but the fact that the liability 
js limited in scope does not bear on the question whether it lays down any 
order of priorities inconsistent with the priorities mentioned in cl. (A). This 
is so because, as we have stated above, s. 76(d) is not concerned with the 
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question of priorities but with limiting the amount which can be spent by the 
mortgagee in possession for carrying out necessary repairs. 

Coming now to the third proposition, it is not necessary to deal with the ques- 
tion of the relationship between s. 63A, s. 72(b) and s. 76, because the plaintiff 
has neither alleged nor proved that any expenses were incurred by which im- 
provement was effected and the improvement was necessary to preserve the 
property from destruction or deterioration within s. 63A(2). Similarly, he 
never alleged or proved that he spent money which was necessary for the pre- 
servation of the mortgaged property from destruction, forfeiture or sale within 
s. 72(b). There is no allegation or evidence that the mortgagor had been 
called upon and failed to take proper and. timely steps to preserve the property. 

We may mention that the only allegation to which our attention was drawn 
js contained in para. 11 of the written statement, which reads as follows: 


“II. The transaction dated 4th August, 1928 is not one of security or mortgage, The 
defendant has never received rent for the suit property more than Rs, 65]- per month, . Tho 
defendant has incurred expenses from time to time for taxes, expenses, maintenance, repairs, 
(and) constructions. The defendant made constructions and repairs and spent more than 
Rs. 10,000/- (ten thousand) therefor because it was his own property. I shall produce an ex- 
tract in that behalf. For many years the property under dispute was unoccupied,” 

This hardly covers the point now sought to be made. 
For the aforesaid reasons the appeal fails and is dismissed with costs. 


Appeal dismissed. 


Present : Mr, Justice M. Hidayatullah, Mr. Justice S. M. Sikri and Mr. Justice 
C. A. Vatdialingam. 


JAMATRAJ KEWALJI GOVANI v. THE STATE OF MAHARASHTRA.® 


Oriminal Procedure Oods (Act V of 1898), Sec. 540— Whether 8.540 limtis power of Court to cases 
involving something arising ex improviso which no human ingenuity can foresee. 


Section 540 of the Criminal Procedure Code, 1898, confers a power in absolute terms to he 
exorcised at any stage of the trial to summon a witness or examine one present in Court or 
to recall a witness already examined, and makes this the duty and obligation of the Court 
provided the just decision of the case demands it. Whore the Court exercises the power 
under the second part of the section, the inquiry connot be whether the accused has brought 
anything suddenly or unexpectedly but whether the Court is right in thinking that the new 
evidence is needed by it for a just decision of the case, If the Court has acted without the 
requirements of a just decision, the action is open to criticism but if the Court’s action is 
supportable as being in aid of a just decision the action cannot be regarded as exceeding 
tho jurisdiction. 


Tue facts are stated in the judgment. 


R. Jethmalan, N. H. Hingorani, and Mrs. K. Hingorani, for the appellant. 
D. R. Prem, with S. P. Nayyar, for the respondent. 


TIIDAYATULLAH J. On November 16, 1964, the shop of the appellant Govani 
situated in Suklaji Street, Bombay, was searched by the Enforcement Branch 
of the Reserve Bank of India. Nothing incriminating from the point of view 
of the Reserve Bank was found in the shop but a large number of watches, 
clocks, cigarette lighters, cameras, transistors, tape recorders ete were found. 
The officers of the Enforcement Branch appear to have informed the customs 
authorities. The Assistant Collector of ‘Customs thereupon issued a warrant 
for the search of the premises under s. 105 of the Customs Act, 1962. This . 
warrant was made out in the name of Preventive Additional Chief Inspector 
R. C. Dutta, Preventive Inspector P. N. Ramchandani and Preventive Officers 
Ranade, Thakur and Menon. It was stated in the warrant that there were reasons 


*Decided, April 4, 1967. Oriminal Appeal No. 217 of 1966. 
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to believe that prohibited and dutiable goods liable to confiscation and docu- 
ments and things useful for and relevant to the proceedings were secreted in ` 
the shop. The officers were accordingly charged with the duty to search and 
seize such prohibited and dutiable goods, documents and things in the shop 
under s. 110 of the Act. The search was effected and the goods abovementioned 
were seized. Some of the watches were returned as they were old and given 
for repairs. The other watches were seized. Proceedings for the confiscation 
of the goods and for penalties were started by Dutta and a summons under 
s. 108 of the Act was issued to Govani. He could not prove that the goods had 
borne the necessary customs duties. The Additional Collector of Customs, 
Bombay, thereupon sanctioned his prosecution under s. 185(b) of the Act. 

The trial took place before the Presidency Magistrate (19th Court), Bombay. 
Govani was charged on two counts, under s. 135(a) and s. 185(b) of the Cus- 
toms Act, 1962. Two witnesses were examined at the trial. Preventive Officer, 
Customs, Ranade deposed to the seizure of the goods. As the search was 
under the direction of Dutta, Ranade admitted in cross-examination that he 
was told by Dutta that information had been received that Govani had secreted 
some contraband articles in his shop. He admitted that Dutta decided which 
of the watches were to be seized and which were to be released. Ranade, how- 
ever, stated that he had asked Govani to produce bills regarding the watches 
but Govani produced none. He had also asked Govani to produce the account 
books but Govani again did not produce any. The second witness Nanvani only 
proved the seizure of the contraband goods and the exhibits in the case. He 
was not cross-examined. 

Govani did not lead any evidence in his own behalf. He was examined under 
s. 342 of the Code of Criminal Procedure and admitted that he had neither 
imported the watches nor paid customs duty on them. He stated that he had 
purchased the watches from certain customers, sometimes one and sometimes 
two or three from the same customer. He had no defence evidence to lead but 
filed a written statement and claimed that no offence had been disclosed against 
him in the prosecution case as laid before the Court. He analysed s. 135 of the 
Act and stated that the gist of the offence was that he should have known or 
have had reason to believe that the contraband goods had not been eustomed. 
He stated that under s. 123 of the Act, the burden would have been on him to 
prove that the goods had been customed provided the goods had been seized 
under the Act in the reasonable belief that they were smuggled goods but no 
witness had deposed to such belief. This statement was filed on July 15, 1965. 
The following day, the prosecution applied for the examination of Dutta, 
Inspector of Customs, Bombay, as a court witness in the interests of justice. 
This application was opposed by Govani. The Magistrate, however, by his 
order dated July 26, 1965, ordered the examination of Dutta under s. 540 of 
the Code. Dutta stated that he had seized the watches in the reasonable belief 
that they were smuggled. Govani was thereafter examined again and was 
given an opportunity to lead defence evidence. He stated that he had nothing 
further to add and no defence evidence to lead. The Magistrate, after con- 
sidering the arguments, convicted Govani under ss. 185(a) and 135(b) of the 
Customs Act awarding him a sentence of one year’s rigorous imprisonment and 
a fine of Rs. 2,000 (in default, further rigorous imprisonment for six months) 
on each of the two counts. The watches were also ordered to be confiscated. 

Govani appealed to the High Court. His main contention was that the 
evidence of Dutta was improperly received by the Magistrate and should be 
excluded from consideration. The High Court rejected these contentions and 
accepting the testimony of the witnesses on facts, upheld the conviction. 
Govani now appeals to this Court by special leave. The grant of special 
leave is limited to the questions whether the evidence of Dutta was improperly 
received by the Magistrate and whether, if excluded, the conviction of Govani 
can be supported. 

The question falls to be considered under s. 540 of the Code of Criminal 
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Procedure. That section is to be found in Chapter 46 of the Code among seve- 
‘ral others which have been appropriately described in the heading to the 
Chapter as ‘miscellaneous’. It provides: 

“540, Any Court may, at any stage of any inquiry, trial or other proceeding under this 
Code, summon any person as a witness, or examine any person in attendance, though not su- 
mmoned as a witness, or recall and re-examine any person already examined; and the Court shall 
summon and examine or recall and re-examine any such person if his evidence appears to it 
essential to the just decision of the case.” 

The section gives a power to the Court to summon a material witness or to 
examine a person present in Court or to recall a witness already examined. It 
confers a wide discretion on the Court to act as the exigencies of justice re- 
quire. Another aspect. of this power and complementary to it is to be found 
in s. 165 of the Indian Evidence Act which provides: 

“165. The Judge may, in order to discover or to obtain proper proof of relevant facta, ask 
any question he pleases, in any form, at any time, of any witness, or of the parties, about any 
fact relevant or irrelevant; and may order the production of any document or thing; and neither 
the parties nor their agenta shall be entitled to make any objection to any such question or order, 
nor, without the leave of the Court, to cross-examine any witness upon any answer given in 
reply to any such question :...” 

These two sections between them confer jurisdiction on the Judge to act in aid 
of justice. 

The Presidency Magistrate, Esplanade, in dealing with the petition to call 
Dutta passed an order on July 26, 1965, in which he remarked that there was 
no gap or lacuna in the prosecution case to fill because Dutta was named as 
one of the witnesses and as the officer who had seized the watches. He held that 
the evidence of Dutta was necessary for the just decision of the case. He 
accordingly granted leave for the examination of Dutta. In view of the fact 
that he spoke in the language of the second part of s. 540, it is reasonable to 
think that he exercised the powers conferred on him under the second part 
although his order is not clear as to which part he had in mind. He, however, 
ruled that Govani would be further examined under s. 342 of the Code of 
Criminal Procedure and allowed to lead further evidence. This action of the 
Magistrate which was approved by the High Court, is challenged before us. 

It is submitted that the powers under s. 540, however wide, must be recon- 
ciled with the mandatory requirements of Chapter 21 laying down the procedure 
of trial of warrant cases by Magistrates. It is pointed out that the trial had 
gone through the stage of taking evidence for the prosecution (s. 252), fram- 
ing of the charge (s. 254), recording of the plea (s. 255) and the defence 
(s. 256) of the accused and as Govani did not wish to lead evidence (s. 257), 
it had reached the stage of s. 258 and the Court could either acquit or convict 
him. It is, therefore, submitted that the Magistrate had really allowed the 
prosecution to fill a gap in the case which had the effect of dispensing with the 
burden which was on the prosecution to prove the case under s. 135(a@) and (b) 
of the Customs Act and of placing the burden upon Govani to rebut the pre- 
sumption that the goods were smuggled. This, it is said, is not only unfair 
but unjust and cannot be regarded as falling within the powers of the Court, 
however wide the language of the section. We shall consider these objections 
and refer to the rulings which were cited before us in support of them. 

To begin with, we do not accept as sound the argument that Chap. 21 must 
limit the powers under s. 540. Offences under the Code of Criminal Procedure 
are tried in different ways according to their gravity. There are thus trials 
of summons and warrant cases by Magistrates, trials before High Courts and 
Courts of Session and summary trials. All these trials have their procedure 
laid down from one step to another till the stage is reached for acquittal or 
conviction. If the argument advanced on the basis of the procedure laid 
down in Chap. 21 is accepted there would be no room for the exercise of 
the power under s. 540 because it would always be impossible to fit it into any 
chapter without doing violence to the sequence established there. 
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Section 540 is intended to be wide as the repeated use of the word ‘any’ 
throughout its length clearly indicates. The section is in two parts. The first 
part gives a discretionary power but the latter part is mandatory. The use 
of the word ‘may’ in the first part and of the word ‘shall’ in the second firmly 
establishes this difference. Under the first part, which is permissive, the Court 
may act in one of three ways: (a) summon any person as a witness, (b) exa- 
mine any person present in Court although not summoned, and (c) recall or 
re-examine a witness already examined. The second part is obligatory and com- 
pels the Court to act in these three ways or any one of them, if the just decision 
of the case demands it. As the section stands there is no limitation on the 
power of the Court arising from the stage to which the trial may have reached, 
provided the Court is bona fide of the opinion that for the just decision of the 
case, the step must be taken. It is clear that the requirement of just decision 
of the case does not limit the action to something in the interest of the accused 
only. The action may equally benefit the prosecution. There are, however, 
two aspects of the matter which must be distinctly kept apart. The first is that 
the prosecution cannot be allowed to rebut the defence evidence unless the pri- 
soner brings forward something suddenly and unexpectedly. This was laid 
down by Tindal, C.J. in words which are oft-quoted: 

“There is no doubt that the general rule is that where the Crown begins ite case like a 

plaintiff in a civil suit, they cannot afterwards support their case by calling fresh witnesses, 
because they are met by certain evidence that contradicts it. They stand or fall by the evidence 
they have given. They must close their case before the defence begins; but if any matter arises 
ee improviso, which no human ingenuity can foresee, on the part of a defendant in a civil suit, 
or a prisoner in & criminal case, there seems to me no reason why that matter which so arose 
ex improviso may not be answered by contrary evidence on the part of the Crown.” [Reg. v 
Frost!]. 
There is, however, the other aspect namely of the power of the Court which 
is to be exercised to reach a just decision. This power is exercisable at any 
time and the Code of Criminal Procedure clearly so states. Indeed as stated 
by Avory J. in Res v. Dora Harris? : 

“The cases of Regina v. Chapman*® and Regina v. Holden’b establish the proposition that 
the presiding judge at a criminal trial has the right to call a witness not called by either the 
prosecution or the defence, if in his opinion this course is necessary in the interests of justice. 
It is true-that in none of the cases has any rule been laid down limiting the point in the 
proceedings at which the judge may exercise that right,” 

However the learned Judge points out that injustice is possible unless some 
limitation is put upon the exercise of that right and he adopts for that purpose 
the rule laid down by Tindal C.J. in Reg v. Frost even in those cases where 
a witness is called by the Judge after the case for the defence is closed, and 
states, “that the practice should be limited to a case where the matter arises 
ex improviso, which no human ingenuity can foresee, on the part of a prisoner, 
otherwise injustice would ensue’’ and cites the case of Reg. v. Haynes, 
where Bramwell B. refused to allow fresh evidence to be gone into after the 
close of the whole case. In Dora Harris’s case, five persons were tried, two 
for stealing and they pleaded guilty and three others for receiving who pleaded 
not guilty. The first two remained in the dock and the trial proceeded against 
the other three. They gave evidence on their own behalf and the prosecution case 
was not quite strong. The Recorder then asked one of the other two accused 
to give evidence and allowed the prisoner Dora against whom the evidence went 
to cross-examine him but did not ask Dora to enter the box again to contradict 
the new evidence. This was held by the Court of Criminal Appeal to be a 
wrong exercise of the power of the Court. It was an extreme example of the 
exercise of the power. . 

1 (1840) 4 5t. Tr. (N.8.) 85, at 386. 2b (1838) 8 C. & P. 606 


2 [1927] 2 K. B. 587, at 504, 3 (1859) 1 F. & F, 666. 
2a (1838) 8 C. & P. 558. 
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Mr. Jetbmalani relies strongly upon this case and cites several decisions of 
the High Courts in India in which this dictum was applied. In particular he 
relies upon Mani In re Shreelal Kajaria v. The State and V. Mahadevan In 
ve8, In these cases it is laid down that the powers under s. 540 of the Code 
of Criminal Procedure, wide though they may be, must not be exercised to 
the disadvantage of the accused, particularly after his defence is over. 


There is nothing new in these cases. They follow in essence the decision in 
Reg v. Frost as applied in Dora Harris’s case. On the other side reliance is 
placed upon In re K. K. Narayanan Nambiar,! State v. Shaikh Mohamad, 
Ratnakar v. State? and Ram Jedi v. State’? among others in which a liberal 
interpretation in favour of the Court’s powers is placed upon the section. 


It is not necessary to refer to the cases cited on either side. They illus- 
trate the application of the general principle spoken to by Avory J. in the 
extract from Dora Harrts’s case and the condition laid down in Reg v. Frost. 
Dora Harris and Reg. v. Frost cases involved rebuttal of the defence evid- 
ence. In neither case was there any unexpected move by the prisoner and the 
evidence was, therefore, wrongly admitted. It is difficult to limit the power 
under our Code to cases which involve something arising ex improviso which 
no human ingenuity could foresee, in the course of the defence. Our Code 
does not make this a condition of the exercise of the power and it is not right 
to embark on judicial legislation. Cases that go that far are of course not 
quite right. Indeed they could be decided on fact because it can always be 
scen whether the new matter is strictly necessary for a just decision and not 
intended to give an unfair advantage to one of the rival sides. Even in 
England where the rule in Dora Hlarris’s case. obtains, the powers of the Court 
have not been held to be wrongly exercised, when fresh evidence has been let 
in for a just decision. In William Sullivan,' rebutting evidence was held to 
be properly called when the accused put forward a suggestion which could not 
have been foreseen and in John Mckenna’? it was held that a Judge had com- 
plete discretion whether a witness should be recalled and that the Court of 
Criminal Appeal would not interfere unless it was made to appear that in- 
justice had been caused. In that case (like the one here) the defence had 
elosed the case and the accused had submitted that there was no case to go 
to the jury. i 

It would appear that in our criminal jurisdiction, statutory law confers a 
power in absolute terms to be exercised at any stage of the trial to summon a 
witness or examine one present in Court or to recall a witness already exa- 
mined, and makes this the duty and obligation of the Court provided the just 
decision of the case demands it. In other words, where the Court exercises 
the power under the second part, the inquiry cannot be whether the accused 
has brought anvthing suddenly or unexpectedly but whether the Court is right 
in thinking that the new evidence is needed by it for a just decision of the 
ease. If the Court has acted without the requirements of a just decision, the 
action is open to criticism but if the Court’s action is supportable as being 
in aid of a just decision the action cannot be regarded as exceeding the 
jurisdiction. 

In the present case the position is this. In 1955, by a notification under 
the Imports and Exports (Control) Act, 1947, the import of watches, clocks 
and parts thereof except under a licence was completely stopped [Notification 
No. 17/1955 dated December 7, 1955, known as Imports (Control) Order, 
1955]. Govani was found on November 16, 1964, to be in possession of 305 


4 [1951] Mad. 986, 9 [1966] A.L.R. Orissa 102, 
5 [1963] Bom. 698, s.0, 65 Bom. L.R. 772. 10 [1958] All. 62. 

6 [1964] 2 M.L.J. 581. 11 (1922) 16 Cr. App. R. 121. 
7 [1049] A.IL.R. Mad. 223. 12 (1956) 40 Cr. App. R. 65, 
8 [1964] 2 Cr, L.J. 88, 
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watches of foreign make. The warrant of search issued by the Assistant Col- 
lector of Customs recited: 

“Whereas there are reasons to believe that prohibited and dutiable goods liable to con- 
fiscation ... are secreted in ... premises of Shri G. K, Gowani, Shop No. 20, Suklaji Street, 
Bombay, ete.” 

The watches (among other articles) were seized by Dutta. He separated the 
cld watches from the new and asked to see any document which would show 
that the watches were legitimately imported. Govani produced no document 
although a summons under s. 108 of the Customs Act, 1962, was served upon 
him. The watches were, therefore, seized. There was evidence to show that 
in 1968, 1,800 watches were seized from Govani’s locker in a safe deposit vault 
but the prosecution then had resulted in acquittal. The Magistrate and the 
High Court were of opinion that these circumstances might lead to a reason- 
able belief in the mind of the person seizing the watches, that they were 
smuggled. The prosecution examined Ranade, Prevention Officer, Customs, 
who had assisted at the search but failed to examine Dutta, who seized the 
watches and under whose direction the search was conducted. The question 
was why were the watches seized? They were obviously not seized because 
they were stolen property or belonged to some other person. They were 
seized after search on a warrant which expressed the belief that they were 
smuggled and after affording Govani an opportunity by notice to explain his 
possession. It is obvious that the just decision of the case required a finding 
whether they were smuggled or not. The circumstances already deposed to by 
Mukund Ranade and otherwise on the record clearly established that some- 
one must have seized the watches entertaining a belief that they were smug- 
gled. This belief obviously was entertained by Dutta. This was not a case 
in which the prosecution was trying to fill a gap in the prosecution case. The 
Court was right in thinking that a just decision of the case required that the 
nature of the belief underlying the seizure should be before it on oath of the 
person making the seizure so that Govani might be required, as the policy of 
the Customs Act, 1962 requires, to prove his innocent possession. Govani 
had really no defence in view of the Control Order of 1955 and the gap of 
time between the promulgation of the order and the date of the seizures. He 
admitted this before and after Dutta’s evidence. In these circumstances it 
cannot be said that the Court had exceeded its jurisdiction in acting under 
the second part of s. 540 of the Code of ‘Criminal Procedure. As Dutta’s 
evidence was rightly taken and gone into, and as Govani had no defence be- 
vond taking advantage of the inadvertent omission, the defence had no merit. 
The conviction was, therefore, rightly reached. 

The appeal fails and is dismissed. 3 Appeal disnvissed. 


Present : Mr, Justice M. Hidayatullah and Mr. Justice O, A. Vaidialingam, 
THE STATE OF MAHARASHTRA v. DR. R. B. CHOWDHARI.® 


Oriminal Procedure Code (Act V of 1898), Sec. 342— Whether accused making statement under s, 
842 deposes as a witness. 


The statement of an accused under 3,342 of the Criminal Procedure Code, 1898, may be 
taken into consideration in an inquiry or trial but it is not strictly evidence in the case, 
Tue facts are stated in the judgment. 


H. R. Khanna and S. P. Nayyar, for R. N. Sachthey, for the appellant. 
S. C. Agarwal, for the respondent. 


HDAYATULLAH J. This is an appeal against an order of a learned Single 
Judge of the High Court: of Bombay discharging the respondents in a cri- 


*Decided, April 19,1967. Criminal Appeal No. 11 of 1965. 
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minal case in which they were made accused with one Sudhkar Gopal Madane. 

The matter arises in this way. The Public Prosecutor, West Khandesh, 
Dhulia, with the previous sanction of the State Government filed a complaint 
against four persons who are members of the Editorial Board of a Marathi 
Weekly named ‘‘Maharashtra’’, under s. 500 of the Indian Penal Code. The 
complaint was that in an issue of the Maharashtra dated October 30, 1959, 
they had published an article which tended to defame one M. A. Deshmukh, 
J.A.8., Collector and District Magistrate, West Khandesh, in respect of his 
conduct in the discharge of his public functions. We need not go into the 
facts of that article or the gravamen of the charge of defamation. This 
Weekly Maharashtra is registered as a newspaper and a declaration in Form 
I under Art. 3 of the Press and Registration of Books Act, 1967 has been 
filed by Sudhakar Gopal Madane who has described himself in the declaration 
as the editor, printer and publisher of the newspaper. The particular copy 
of the Maharashtra in which the alleged defamatory article appeared bore the 
name of Madane as the editor, printer and publisher of the newspaper. It 
also showed on the front page the Editorial Board consisting of the three res- 
pondents and Madane the Editor. The short question which has arisen in 
the present matter is whether the Members of the Editorial Board other than 
the Editor can be prosecuted for the defamatory article. 

The Additional Sessions Judge, Dhulia, who is trying the case, held by an 
order dated October 26, 1968, that respondents Nos. 1, 2, 3 and 4 could be charged 
with the Editor because they were Members of the Editorial Board. He held 
that there was no evidence so far adduced by the prosecution to establish that 
they were the Editors, Printers and Publishers of the Weekly yet in view 
of the admissions of the respondents that they were Members of the Editorial 
Board there was a prima facie case proved against them that they were 
makers of the impugned article. The learned Additional Sessions Judge fur- 
ther said that the prosecution would have to lead satisfactory and cogent evid- 
ence to prove and establish that respondents Nos. 2, 3 and 4 were Editors, 
Printers and Publishers. The present respondents Nos, 2, 3 and 4 thereupon 
filed an application for revision before the High Court and the impugned order 
came to be made on their application. It was held by the learned Single 
Judge that the statement of the editor Madane made under s. 342 of the Code 
of Criminal Procedure clearly showed in unequivocal terms that the alleged 
defamatory article had been written by him. The newspaper accord- 
ing to the learned Single Judge also showed at the bottom of the last page 
the name of Madane as the Editor. Since there was no other cogent evidence 
against the present respondents, the learned Single Judge held that there was 
no good ground for framing a charge against the present respondents and 
they ought to be discharged. He made an order in that behalf. 

The State of Maharashtra, which appeals by special leave, contends that the 
learned Single Judge of the High Court was wrong in treating the statement 
under s. 342 of the Code of Criminal Procedure of Madane as accused No. 1 
as evidence in the case tending to exonerate the present respondents. The 
State also urges in addition that a presumption under s. 7 of the Press and 
Registration of Books Act, 1867, can be raised against the Editorial Board 
and they can, therefore, be held responsible for the defamatory article. We 
shall deal with these two questions. 

The first argument is correct. No doubt under the Code of Criminal Pro- 
cedure the statement of an accused may be taken into consideration in an in- 
quiry or trial but it is not strictly evidence in the ease. An accused, when 
he makes his statement under s. 342, does not depose as a witness because no 
oath is administered to him, when he is examined under that section. The 
recent amendment of the Code, however, enables an accused to give evidence 
on his own behalf under s. 342-A and this is only when an accused offers in 
writing to give evidence on his own behalf that his statement can be read as 
evidence proper. 
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‘However, the matter is not- to be decided on whether the statement of 
Madane could be read as evidence or not but who was the editor of the news- 
paper. Section 7 of the Press and Registration of Books Act allows a pre- 
sumption to be raised under certain circumstances. That section reads as 
follows: 

“7, In any legal proceeding whatever, as well civil as criminal, the production of a copy 
of such declaration as is aforesaid, attested by the seal of some Court empowered by this Act to 
have the custody of such declaration (or, in the case of the editor, a copy of the newspaper con- 
taining his name printed on it as that of the editor) shall be hald (unless the contrary be proved) 
to be sufficient evidence, as against the person whose name shal] be subscribed to such declaration, 

` (or printed on such newspaper, as the case may be) that the said person was printer or publisher, 
or printer and publisher (according as the words of the said declaration may be) of every portion 
of every (newspaper) whereof the title shall correspond with the title of the (newspaper) men- 
tioned in the declaration (or the editor of every portion of thäti issue of the newspaper of which 
& copy is produced.)” 

The term ‘editor’ is defined in, the Act to mean a person who controls the 
selection of the matter that is published in a newspaper. Where there is men- 
tioned as editor a person who is responsible for selection of the material, 
s. 7 raises the presumption in respect of such a person. The name of that 
person has to be printed on the copy of the newspaper and in the present 
case the name of Madane admittedly was printed as the Editor of the Maha- 
rashtra in the copy of the Maharashtra which contained the defamatory article. 
The declaration in Form I which has been produced before us shows the name 
of Madane not only as the printer and publisher but also as the editor. In 
our opinion the presumption will attach to Madane as having selected the 
material for publication in the newspaper. It may not be out of place to note 
‘that Madane admitted that he had written this article. In the cireumstances not 
only the presumption cannot be drawn against the others who had not declared 
themselves as editors of the newspaper but it is also fair to leave them out 
because they had no concern with the publishing of the article in question. 
On the whole therefore the order of discharge made by the learned Single 
Judge appears to be proper in the circumstances of the case and we see no 
reason to interfere. 

The appeal fails and is dismissed. Appeal dismissed. 


Present: Mr, Justice M. Hidayatullah and Mr. Justice O. A. Vatdialingam. 
THE STATE OF MAHARASHTRA v. JAMNABAI PURSHOTTAM ASAR.* 
Factories Act (LXIII of 1948), Secs, 85, 93, 2(n)—Bombay Factories Rules, 1950, Rule 3-A— 
Owner handing over factory on rent and workers working without his permission and not under 
agreement with him—Applicability of e. 85(1)(ii). 

Section 85(1)(#t) of the Factories Act, 1948, does not contemplate a case shere the owner 
hands over the factory on rent and the workers work without his permission and not under 
agreement with him. In other words, if there is no connection between the owner and the 

: workmen in the sense that they work without his permission and without an agreement 
with him, there would be no question of the liability of the owner as an occupier, 


Tæ facts are stated at 60 Bombay Law Reporter, p. 341. 


D. R. Prem, with S. P. Nayyar, for R. N. Sachthey, for the appellant. 
P. A. Mehta, V. J. Taraporevala, P. C. Bhartari and O. C. Mathur, for the 
respondent. 


HDAYATULLAH J. The State of Maharashtra appeals against the judgment 
and order of the High Court of Bombay dated November 8, 1963, by which 
the High Court set aside the conviction of one Purshottamdas Ranchhoddas 


*Decided, April 25, 1967. Criminal Appeal No. 284 of 1964. - 
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(since deceased and represented by his widow) and the fine imposed on him, 
under s. 92 of the Factories Act, 1948, read with r. 3-A of the Bombay Fac- 
tories Rules, 1950. Only one question arises in this appeal and it is the true 
construction of s. 85 of the Factories Act on which different views have been 
expressed by the High Court and the Court below. 

Purshottamdas Ranchhoddas was a lessee from the Port Trust, Bombay, of 
an open plot of land. He established a factory called the Sunderdas Saw 
Mils. He closed down the factory on April 1, 1957. In July 1957, the ex- 
workers of the factory combined together to form five partnerships and by 
agreements of leave and licence, Purshottamdas Ranchhoddas gave in their use 
the premises of the factory and the machinery installed there. He himself did 
not join any of the five partnerships. The licensees were to pay a fixed sum 
for the use of the premises and the machines. It appears that, some of the 
workers who were not taken in as partners complained that the closure of the 
factory was a sham. No action was taken on this complaint and there is no 
finding in this case that the closure of the factory was unreal. 

In the year 1959, a prosecution was started under s. 92 of the Factories Act 
on the charge that the original licensee of the factory had not given notice 
under s. 7(/) of the start of the factory and had not renewed the licence 
under r. 4 of the Bombay Factories Rules, 1950. This ended in an acquittal 
since Government had not declared these premises as a factory under s. 85 of 
the Act, as it could, if the workers (although not employed by the owner) 
were working with the permission of or under an agreement with the owner. 
After such notification the premises are deemed to be a factory and the owner 
of the premises is deemed to be an occupier. 

On September 29, 1960, a notification was issned under s. 85. That noti- 
fication specified the places where the five partnerships were working as factory. 
On November 10, 1959, five separate complaints were filed for failure to take 
out five licences. The charge was that Purshottamdas Ranchhoddas was the 
owner of the factory and hence an occupier and the workmen were working 
under an agreement with him. The owner defended himself by stating that 
he had no control over the five firms and he could not enforce the provisions 
of the Factories Act. This defence was not accepted. Purshottamdas Ran- 
chhoddas was held to have become an occupier by reason of the notification 
and, therefore, to be compelled to take out a licence under r. 3-A of the 
Bombay Factories Rules. He was fined Rs. 201 for the first offence and Rs. 25 
for the subsequent offences. Purshottammdas Ranchhoddas appealed but died 
during the pendency of the appeal. As the sentence was one of fine the ap- 
peal was continued by his legal representative under s. 431 of the Code of 
Criminal Procedure. The Bombay High Court set aside the conviction and 
fine and now the present appeal has been filed by the State of Maharashtra on 
special leave granted by this- ‘Court. 

Under r. 3 of the Bombay Factories Rules, 1950, an application has to be 
made for the approval of a factory. Under r. 3-A no occupier of a factory 
shall use any premises as a factory except under a licence obtained or renew- 
cd in accordance with the provisions of the rules. Section 85 grants power to 
the State Government to apply the ‘Factories Act to certain premises which 
would otherwise not come within its purview. The section reads: 


5.85. “Power to apply the Act to certain premisea.—(1) The State Government may, by noti- 
fication in the Official Gazette, declare that all or any of the provisions of this Act shall apply 
to any place wherein a manufacturing process is carried on with or Witlidut the aid of power or 

‘is so ordinarily carried on, notwithstanding that— 

(8) the number of persons employed therein is less than ten, if working with the aid of power 
and less than twenty if working without the aid of power, or 

(tt) the persons working therein are not employed by the owner thereof but are working with 
the permission of, or under agreement with, such owner : 

Provided that the manufacturing process is not being carried on by the owner only with 
the aid of his family. . 


f 


4] [Von. LXX. 














SONOMY? ~- Q MUST OWN? 
FISA RISK : 


- LAWYERS CANNOT AFFORD TO MISS TO NOTE THE LATEST AMENDMENTS 
4 TO THE 


ACTS-RULES ~ORDERS-ROTIFICATIONS 
IF IGNORED THE CASE IS LOST—LITIGANTS HEAVILY SUFFER 


TO PREVENT THIS 
A NEW SCHEME IS OFFERED. 

THE PUBLISHERS AND THE EDITORS OF STATUTES AND NOTIFICATIONS 
HAVE THE PLEASURE TO ANNOUNCE THAT ALL IMPORTANT BARE ACTS 
‘ON ALL SUBJECTS : SUCH AS :— 

‘CIVIL. .CRIMINAL - REVENUE ~ TAXATION - LABOUR - COMMERCIAL ~ ETC. 
CENTRAL - GUJARAT - MAHARASHTRA l 


WILL BE PUBLISHED DULY COMPILED WITH RULES ORDERS & 
NOTIFICATIONS 


THE PUBLICATIONS WILL BE LOOSE-LEAF BEING PRINTED ON ONE 
SIDE. 


AN AMENDING SERVICE WILL BE RELEASED FROM TIME TO TIME. 
THE SERIES WILL BE PRINTED IN SUCH MANNER THAT THE PAGES 


CAN BE REPLACED BY THE LATEST AMENDMENTS. 


EXTRA COPIES OF THE REPLACEMENT SERIES WILL BE SUPPLIED TO 
THOSE SUBSCRIBERS WHO NEED THEM. THE REPLACEMENT SERIES WILL 
BE PUBLISHED IN SUCH MANNER THAT THEY CAN BE ADJUSTED ON THE 
PAGES OF THE STANDARD LAW BOOKS WHICH THEY POSSESS. THIS WILL 
KEEP THE STATUTE PORTION OF THE COMMENTARIES AND THUS THEIR 

LIBRARY WILL REMAIN EVER UP-TO-DATE. 


THE SERIES IS BEING COMPILED BY THE EDITORS OF STATUTES AND 


NOTIFICATIONS : 
Sari G. D. BHATT, Surt H. H. PARIKH, Suri I. H. SHAH, 
M.COM., LL.B., ADVOCATE, 
HIGH COURT OF GUJARAT, ADVOCATE, ADVOCATE, 


Miss PINAKINI VorA, ADVOATE. BIGH COURT OF GUJARAT. HIGH COURT OF GUJARAT. 


OEA FROM THE MEMBERS OF THE BAR AND THE BENCH ARE 
a WELCOMED. 7 





Mail Your Enquiries and Suggestions to :— 
CHANDRAKANT CHIMANLAL VORA : LAW PUBLISHERS & BOOKSELLERS, 
POST BOX NO. 163, AHMEDABAD (Inpa). 


™~™ 











8th Ed. 1968 


S. C. Chakravarti : Industrial Adjudications i in ‘India. 3rd Ed. 1968 
L. C. DeSouza : Indian Forms & Precedents... 8th Ed. 1968 9.00 
B. B. Mitra : Criminal Procedure Code in 2 Vols. 14th Ed. 1966-67 55.00 
K. Chaturvedi : Principles of Sales Tax Laws 4th Ed. 1967 45.00 
N. D. Basu : Motor Vehicles Act 4th Ed. 1967 18.00 
N. D. Basu : Criminal Court-Handbook in 2 Vols, . 7th Ed. 1966-67 62.00 
B. S. Chaudhuri : Law of Elections in the dias Republic Ed. 1967 15.00 
P. C. Mogha : Law of Pleadings llth Ed. 1967 22.00 
R. S. Dhoot : Handbook on Company or Filing.. lst Ed. 1967 10.00 
S. C. Ghosh : Principles & Forms of Pleading 3rd Ed. 1966 42.00 
B. K. Mukherjee : The Minimum Wages Act Ed. 1966 10.00 
D. H. Chaudhuri : Hindu Marriage Act 3rd Ed. 1966 20.00 
B. S. Chowdhury : Law of Constitutional Writs Ed. 1966 15.00 
Sampat Iyengar : The Three New Taxes .. 2nd Ed. 1966 45.00 
K. N. Bhaumik : The Specific Relief Act .. 2nd Ed. 1966 12.00 
Motiram & Sukhdev : Prevention of Food Adulteration Act . 4th Ed. 1966 18.00 
B. K. Mukherjee : The Payment of Wages Act, 1936 Ed. 1966 12.00 
A. C. Ganguly : Criminal Court Practice .. Sth Ed. 1965 14.00 
N. D. Basu : Arbitration Act Sth Ed. 1965 25.00 
M. N. Basu : Court Fees & Suits Valuation Act 10th Ed. 1965 24.00 
D. N. Guha : Civil Litigation in 4 vols. (63-67) 2nd Ed. 1963-67 61.00 
N. K. Roy : Hindu Law & Usages .. 2ndEd. 1965 9.00 
FORTHCOMING PUBLICATIONS 
(Orders may be Registered in Advance without any Payment) 
A. B. Majumdar : Law Relating to NOTICES with Rs. 
Model Forms . 2nd Ed. 1968 
P. C. Mogha : Indian Conveyancer 7th Ed. 1968 22.00 P.P.P. 
S. K. Ghosh : Law Breakers & Keepers of Peace . 2nd Ed 
S. M. Lahiri : Transfer of Property Act 9th Ed. 
B. B. Mitra : Indian Succession Act 9th Ed. 
A. C. Dutta : Indian Contract Act, 4th Ed. Revised by Mr. B. C. 
Mitra, Bar-at-law. 
A. K. Bhattacharjee : Insurance Act, 1938 & The Law of Insurance 2nd Ed. 
J. Banerjee : Co-Operative Law & Practice in West Bengal, 2nd Ed. 
OUR WELL-KNOWN PUBLICATIONS 
K. M. Ghosh : The Indian Company Law in 2 Vols. with eee 1966 45.00 
K. N. Bhaumik : Indian Railways Act . 1964 12.00 

s. D. Mitra : Co-ownership & Partition i ii ou Ed. 1963 12.50 
D. H. Chaudhuri : The Hindu Succession Act, 1956, "3rd Ed. 

with Suppl. ae 1967 15.00 
K. N. Goyal : Law Relating to Government Servants and 

Servants of Statutory Bodies Ed. 1963 15.00 
P. C. Mogha : Law of Pleadings (In Hindi). Ed. 1963 22.00 
Dr. Venkateswaran : Trade & Merchandise Marks Act Ed. 1963 50.00 
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In Press In Press 


Announcement Extraordinary 


An A.LR. Publication eagerly awaited by the Legal Profession 


We have pleasure in announcing a new and revised 4th 
1967 edition of an important standard Legal Text Book— 
‘Our monumental Commentaries on the 


Transfer of Property Act 


By CHITALEY & RAO 
(In 3 Volumes) 


Incorporating up-to-date legislative and judicial developments l 
in this very important field of law. 


The set will be Completed in three Volumes. 


Concessional Inland Price Rs. 30/- per volume, Post free 
or 
Rs. 90/- Carriage free, for the entire set. 


A cash discount of Rs. 5/- would be allowed on full advance 
payment for the entire set. 
Book your orders with : 


Mr. L. C. Tammiant, M. A, (Telephone No. 253047) 
. Special Representative, Medows House, Nagindas Master Road, Fort, Bombay-1 
Or with 
Sales Manager, 


ALL INDIA REPORTER LTD., 
(Post Box No. 56) NAGPUR 1. 


NOT AVAILABLE FROM ANY BOOKSELLER 
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A. I. R. PUBLICATIONS 


BY 
CHITALEY & RAO 


Under Prini 


1. FIFTEEN YEARS’ DIGEST—1951-1965 (in 18 Vols.) 
(Civil, Criminal & Revenue) 
(Vol. I to VI already despatched, Vol. VII under Print.) 


2. TRANSFER OF PROPERTY ACT (4th Edn.) (8 Vols.) 


BOOKS Ready for Despatch 
1, CIVIL P. C.— (7th Edn.) (In 4 Vols.) 


2. CRIMINAL PROCEDURE CODE—(éth Edn.) 8 Vols. 
3. LIMITATION ACT (4th Edn.) (2 Vols.) 


JOURNALS : 


ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL 


Labour and Industrial] Cases (from Jan. 1968) 
ALB. Back sets (only available sets) ` 
Cr. L. J. Back sets (only available sets) 


Quotations on request. Supply will be made subject to previous engagements. 
Money Payable at Nagpur. 


Book your orders with : 
Mr. L. C. TAHLILNI, M.A. (Telephone No. 253047) 
Special Representative, Medows House, Nagindas Master Road, Fort, Bombay-1 © 


Or with 
Sales Manager, 
ALL INDIA REPORTER LTD, 
(Post Box No. 56) NAGPUR 1. 


NOT AVAILABLE FROM ANY BOOKSELLER. 
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FOR THE LATEST 


ACTS & NOTIFICATION 
OF 


' MAHARASHTRA & GUJARAT GOVERNMENTS & HIGH COURTS 


READ & SUBSCRIBE 


THE 


CURRENT INDIAN STATUTES 


(STARTED IN 1923) 


Which also contains :— 
1. Acts of the Indian Parliament, West Bengal, Bihar, Orissa, Madhya Pradesh, 
Rajasthan and Assam Legislatures with exhaustive Notes, Statement of Objects 
and Reasons and up-to-date Case-law. 


Notifications, Rules and Regulations by the Central Government. 
Ordinances. 
Notifications and Ordinances of Bihar and Bengal Governments, 


Notifications of Bombay, Bihar, Bengal, Sues Rajasthan and Madhya 
Pradesh High Courts. 


yk wep 


IMPORTANT ACTS AND NOTIFICATIONS PUBLISHED IN 1967 
Finance Act (No. 2) , 20 of 1967. 

The Maharashtra Regional and Town Planning Act XXXVII of 1966; 

The Maharashtra Land Revenue Code Act XLI of 1966; 

Code of Civil Procedure 1908, amendments in Schedule I By Bombay High Court. 


Pe Noe 


Annual Subscription : Rs. 19 with SUPPLEMENT 
(Postage Extra for parts already issued) 


Back Volumes Available : Leather bound yolumes for the years 1958 at Rs. 20 & 
1966 at Rs. 23 are available, postage extra. Few copies are left in stock. 


Register your order with :— 


The Manager—-THE CURRENT INDIAN STATUTES 
_5/B, Sector 9-A, CHANDIGARH 
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JUST PUBLISHED JUST PUBLISHED 


Fourth Revised and Enlarged Edition 
CONVEYANCING PRECEDENTS AND FORMS 


By 
SHIVA GOPAL, Advocate 


A little book in look but with very very exhaustive list of contents, There are well over 
850 nicely drafted specimen Forms, An unrival publication. 





4ra Ep. 1968, l A Prios Rs, 14.00 
JUST PUBLISHED 
WAKF LAWS & ADMINISTRATION IN INDIA 
By 
ATHAR HUSSAIN, I. A. S. 
and 


KHALID RASHID, LL. M., 


It is written by an officer who was Officer on Special Duty (Wakfs) in the Government 
of India and was closely associated with the setting up and functioning of State Boards, 
setting up of Central Wakfs Council and the drafting of rules and r tions under the 
Central Wakfs Act, 1954, His co-author has done LL.M. in Mohammadan Law and after 
completing his research in Wakfs has submitted his thesis for doctorate, 

The book is first of its kind and should be highly useful for State Boards and their 
Committees and members of the legal profession. 





1968 Ep. . oe Rs, 20.00 
THE LAW OF 
CONTEMPT OF COURT UNDER THE 
CONSTITUTION 5 
By j 


Vy. G. RAMACHANDRAN 
Member, Oficial Language Commission, 
Author of Several Standard Publications 


It presents the Law of Contempt of Court in all ita facets in twelve well knit Chapters, 
valuable Appendices and a copious Index. Comparative Law of England, America eto, 
have been presented in separate chapters, This new edition has further valuable materials 
and Case Law. up-to-date, In the foreword to the treatise Mr. Justice M, Hidayatullah says 
“The book needs no introduction for two reasons. Firstly Mr. Ramachandran has already 
made a mark as a Research Scholar and writer with several books to his credit and nextly, 
this is not a new book but a new edition of his well known book,’’ 


SECOND Eprrion, 1967 Paess azour 1100 Prick Rs, 35.00 





Second Revised and Enlarged Edition 


LAW OF PARTNERSHIP 


By 
P. N. CHADHA, Advocate 
Author of ‘Principles of Hindu Law’ eto, 


This is a unique, standard and exhaustive Publication. The History and Personal 
of the Act has been traced since 1872. Up-to-date Indian and Foreign Case Law incorporated. 





2ND Ep, 1967 Price: Rs. 30.00 
Can be had from :— 
EASTERN BOOK CO., LAW PUBLISHERS 


B. O. Kashmere Gate, DELHI i 34, Lal Bagh. LUCKNOW. 











nos. 3-4.] THE BOMBAY LAW BEPORTER. [Von. LXX. 








P. N. CHAUDHARI : 


Law of Confessions and Evidence of Accomplices 


By V. Mitter 


The book covers the entire field on the subject and contains illuminating commentaries 
based on all referential and relevant statutory provisions and decided cases of the Supreme 
Court and High Courts and other works of authority. To facilitate the quick reference, 
relevant extracts of all referential legislation and exhaustive Index have been given. The 
chapter headings in the book are as under : 


Introduction; Confessions to or during custody of a Police Officer; Confessions before 
persons other than Police Officers; Confessional Record as Evidence; Confession during 
Inquiry or Trial; Extra-judicial Confessions; Circumstances Invalidating Judicial and Extra- 
judical Confession; Discovery resulting from Inadmissible Confession; User and Effect of 
Confession; Procedure in Trials by Jury where confessions are involved; Confession of 
co-accused; Conditions for Admissibility; Effect of co-accused’s confession: Accused 
as a Witness; Procedure as to Approvers; Power to tender pardon; Examination of 
Approver; Evidence of Approver; Weight of Accomplice’s Evidence; Corroboration; 
Corroborative Proof; Sufficiency of Corroboration : Effect of Corroboration. 


The book already has an established reputation and the present edition is revised by the 
author of experience and ability which further more enhances the standard of the book. 


6th Edition 1967 Rs. 22.50 


B. B. KATIYAR: Just Out 


EASEMENTS AND LICENCES 


By E. S. Subrahmanyan 


The book contains an exhaustive commentary on the Act. All what is relevant on the 
subject finds place in it. Legal exposition in lucid language based upon Indian and Foreign 
case-law—especially English and American. Useful illustrations dug out from important 
decisions greatly help in understanding this rather difficult subject. Besides special 
Commentaries on the all-important and widely prevalent easement in India, the right of 
way, noticing in detail its special features and incidents appear in Appendix I. Other 
Appendices contain relevant extracts from referential legislation. 


6th Ed. ` 1967 Rs. 30.00 


LAW BOOK CO, SARDAR PATEL MARG, Allahabad 
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Consult: 


PARMESHWAR DAYAL, ma. 


DOCUMENT EXAMINER 
Orriocu: Medows House, Medows 8t., Fort, Bombay-1: Phone: 251083. 
Resmence: Kazi Block 1, near Bandra Talkies, G.B. Rd., Bandra, Bombay-50 
Phone: 538785. 


HON’BLE CHIEF JUSTICE STONE & HON’BLE MR. JUSTICE DIVATIA: BOMBAY 
HIGH COURT appeal No. 181 of 1941. 

‘The defendant’s expert gave the opinion that the signature on the will, was the 
genuine signature of Fulabhai, and the plaintiffs expert (Parmeshwar Dayal) gave the 
opened: et tee not...We have no doubt that the signature on the will cannot be 

to ts 


ASTE MR. JUSTICE TENDOLKAR: BOMBAY HIGH COURT Suit No. 83 of 1953 
t. 3-11-54, 

‘I now come to a very important fact, and that is that on the left edge of the stamp 
used in the disputed receipt and near the perforation very near to the top loop of the 
letter ‘S’ there is a strip of blue line which Mr. Parmeshwar Dayal says is an ink line. 
It has a sheen of gum above it which suggests, according to Parmeshwar Dayal, that 
the STAMP HAS BEEN LIFTED FROM SOME OTHER DOCUMENT...there is no 
reasonable explanation suggested for this most suspicious dark spot on the edge, which 
also militates against the genuineness of the receipt.’ 


HON’BLE MR. JUSTICE M. V. DESAI: BOMBAY HIGH COURT Tes. Suit No. 2 at 
1947: notes dt. 29-6-48. 

‘I ask Mr....to give me the assistance of his expert Parmeshwar Dayal...Mr. Dayal 
shows me the pencil marks which in his opinion are there...I ask...(Counsel for oppo- 
site party) and his solicitors to look through the microscope with the assistance the 
expert as I have done...the Caveat...dismissed’. 


Telephone : 23113 Telegrams : “EXPERT, NAGPUR” 


C. T. BHANAGAY 


TRAINED IN ENGLAND F.A.F.Sc., B.A., LL.B., F.R.M.S. (LONDON) 


CONSULTANT TO GOVT. OF RAJASTHAN 


HAND-WRITING, FINGER-PRINTS AND BALLISTICS EXPERT 
AND CRIMINOLOGIST 


Ramdaspeth, NAGPUR-1I. 


Staff photographer sent on request to photograph documents. 
For the First Time — Easy & simple 
FINGER PRINT IDENTIFICATION — AT A GLANCE 
Fully illustrated Chart 


: Available in: 
(1) Folder from Rs. 10/- (2) Wall Chart for hanging (27” x 34”) Rs. 15/- 
(3) For framing in two sheets—Rs. 10/-. Postage & packing extra. 
Please specify the type and the number of copies required, when ordering. 


COPIES CAN BE HAD DIRECT FROM THE AUTHOR. 
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1968 Edition of Standard Law Books Just Out 


1. 
2. 


13. 


Yearly Supreme Court Digest 1967 .. .. 415.00 


Alfred Avins : Employees Misconduct as Cause for Discipline and 
Dismissals in India and the Commonwealth . .. 35.00 


Woodroffe & Ameer Ali: Law of Evidence in 4 Vols. (12th Ed) .. 100.00 
Subrahmanyam : Guardians and Wards Act, Main Act and Law 


of Minors. (2nd Edition) 30.00 
Sastri : Law and Practice of Copie Saintes in tidie a (Central 

and States) 2 Vols. (2nd Edition) 70.00 
Bannerjee : Law of Execution P s 2% .. 50.00 
Row : Law of Negligence .. i . 35.00 


Nayyar : Ready Reckoner—Vol. II (All Calsilations Except Wages) 12.50 
Vankaiah & Row : Law of Prints and dnpression Eine, Thumb, 


Palm, Foot etc.) 20.00 
Chandak : Law of Cost, heesint and Valuation se .. 30.00 
Singhal : Contract Act—in 2 Vols. .. fi .. 60.00 
S. Row : Negotiable Instruments Act (6th Edition) de .. 35.00 
Chandak : Gift Tax Act os a 7 = .. 30.00 





Place Your Orders With :— 


M/S. LAW BOOK COMPANY, 
Sardar Patel Marg., P. B. No. 4; 
ALLAHABAD. 





For all kinds of disputed writing, 
thumb impressions, ink writings, 


Consult : 


T. P. PATIL, >», 


Examiner of Questioned Documents, Handwriting & 


Fingerprint expert 
(Trained in England) 


(Fourteen years’ experience) 


Of fice:— Ready Money Mansion, 3rd Floor, 


Vir Nariman Road, Fort, BOMBAY | 
[Phone No. 252646] 


Branch :— ‘Nilima’, Jathar Peth Road, Near Birla’s three 


Bungalows, AKOLA (Vidarbha) 
[ Phone No. 339 | 
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further appeals to the Panchayat Samiti under s. 124(5). It is true that the 
opening sentence makes a reference to an appeal under sub-s. (5) of s. 124, 
and this opening sentence would cover all appeals under sub-s. (5) of s. 124, 
but in the context and setting, the heading of r. 5 brings out the scope of the 
rule. Accordingly, the appeal of the company to the Samiti was wrongly dis- 
missed as time-barred. It follows from this that the Standing Committee was 
entitled to deal with the appeal on merits. 

The only point that remains is whether the company brought tea into the 
octroi limits of the Panchayat for consumption, use or sale, therein. As we 
have pointed out, the High Court felt difficulty in dealing with the question 
because neither the Panchayat Samiti nor the Standing Committee had found 
sufficient facts to enable it to deal with the question. Mr. Sen says that he is 
willing to take the facts as stated at the bar by the learned counsel for the 
appellant. But we consider that it is an unsatisfactory way of dealing with 
questions of fact. Before this question can be dealt with satisfactorily, all the 
relevant facts must be found by the Standing Committee. It is true that the 
Standing Committee inspected the premises of the company but in their order 
they have given very scanty facts. They do not say whether the tea is crushed, 
processed or treated chemically to convert it into a marketable commodity. 
The learned counsel for the Panchayat contends that these things are done and 
that the resultant product is completely different from the tea imported into 
octroi limits. It is also not quite clear whether the tea which is imported by 
the company is known in trade circles as a different commodity from the tea 
actually sent ont in boxes. In the circumstances we must also decline to deal 
with this point. 

In the result the.appeal is allowed, and it is declared that the Panchayat 
could validly impose octroi duty from January 14, 1964, in accordance with 
the resolutions dated February 25, 1963, and March 17, 1968. The case is 
remanded to the High Court to deal with the question whether the company 
imported tea for the purpose of consumption, use or sale within the octroi 
limits of the Panchayat. The High Court may either remand the ease to the 
Panchayat Samiti or deal with it as it may consider best in accordance with 
law. Under the circumstances there will be no order as to costs in this appeal. 


Appeal allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Padhye. 
M/S. AMBICA TOBACCO COMPANY, GONDIA 


v. 
THE LABOUR COURT, NAGPUR.” 

Industrial Disputes Act (XIV of 1947), Secs. 33C, 2(a)—Minimum Wages Act (XI of 
1948), Secs. 20(3), 2(h)—Clatm for minimum wages whether covered by s. 33C(2) 
of Industrial Disputes Act—Whether benefit referred to in s. 33C(2) must be one 
arising under I. D. Act—Remedy under s. 33C(2) whether barred by reason of s. 
20(3) of Payment of Wages Act—More than one employee of employer raising simi- 
lar question, whether becomes collective dispute. 


Separate applications were filed under s. 33C(2) of the Industrial Disputes Act, 
1947, (as it stood before its amendment by Act No. 36 of 1964), by workers against 
the same employer claiming the difference between the wages actually paid and 
the wages payable at the minimum rate of wages fixed under the Minimum Wages 
Act, 1948. The employer denied the very existence of relationship of employer and 
employee between himself and any of the applicants and contended that 


“Decided, March 16/17, 1967. Special Civil Application No, 110 of 1966. 
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what was claimed by the applicants was not a benefit which alone could be claimed 
under s. 33C(2) of the Act nor was a benefit which was capable of compensation 
in terms of money:— 

Held, that the claims of the applicants could properly be made in applications 
under s. 33C(2), and that the Labour Court had jurisdiction to entertain the claims 
and adjudicate upon them. 

The Manager, P. K. Porwal Bidi Factory v. Labour Court, Nagpur, not followed. 

Regl. Coneln. Officer v. Kays Construction Co.’ Kays Construction Co. v. State 
of U.P.’ Punjab National Bank, Ltd. v. Kharbanda, South Indian Bank v. Chacko 
Lenox Photo Mount Mfg. Co. v. L. C.,° Chimanlal B. Joshi v. Second Labour Court," 
Chhotu Kalu v. Labour Court? S.A.E. Distribution Co. v, Elumalai} M.S.N.S. 
Transports v. K. Rajaram™® and Bengal Bus Syndicate v. M. K. Roy; referred to. 

The benefit referred to in s. 33C(2) of the Industrial Disputes Act, 1947, need not 
be a benefit arising under the Act, and, therefore a workman claiming a benefit 
under any other Act is entitled to have recourse to the remedy under s. 38C(2) of 
the Act, 

The remedy provided by s. 33C(2) of the Industrial Disputes Act, 1947, is not 
barred because provision has been made for enforcement of the right before the 
authority under the Minimum Wages Act, 1948. 

Balaram Abaji v. M. C. Ragofiwalla," followed. 
Central Bank of India v. Rajagopalan referred to. 

Because more than one employee of an employer raises a similar question it does 
not become a collective dispute. It is only a collective dispute which. can answer 
the description of an industrial dispute and so long as the dispute is not a collective 
dispute although more than one person claim the same relief individually, it cannot 
be said that there may be a case for making a reference to the Industrial Tribunal. 

South Indian Bank v. Chacko,“ referred to. 


Tue facts are stated in the judgment. 


M. Q. Qazi, for the petitioner. 
8. G. Kukadey and N. H. Kumbhare, for the respondents. 


ABHYANKAR J. The petitioner company deals in bidis. It supplied raw 
material to independent contractors and obtained katcha bidis prepared and 
rolled by workers employed by such independent contractors. Respondents 
Nos. 2 to 48 who are 47 in number, collectively, on the other hand, claim to 
be employees for bidi rolling work, employed by the petitioner company. 
These several respondents filed an application before respondent No. 1, which 
is a Labour Court at Nagpur, complaining that they had not been paid at the 
minimum rate of wages fixed by the State Government for workers in bidi 
industry, under a notification dated June 14, 1958, which came into force 
from July 1, 1958. The respondents-workers claimed the difference between 
the wages actually paid and the wages payable at the minimum rate of wages 
fixed under the Minimum Wages Act by the State Government for the period 
from May 11, 1959 to December 15, 1961. The applications were filed on or 
about April 10, 1964. 

The petitioner company, which was noticed in each application, contested 
the- claim of the respondents-workers on several grounds. It denied that there 
existed a relationship of employer and employee between the petitioner on the 
one hand and the workers respondents on the other. Its case was that the respon- 


1 (1966) Special Civil Application No, 168 7 [1965] 1 L.L.J. 318, 
of 1965, decided by Patel and Deshmukh JJ, 8 [1985] 1 L.L.J. 150. 
on June 29, 1966 (Unrep.). 9 [1959] A.I.R. Mad. 401, 
2 [1902] 2 L.L.J, 8. 10 [1960] A.I.R. Mad. 332, 
3 [1965] 2 L.L.J. 429, 8.0, [1965] AIR, 11 [1967] AI.R. Cal, 126. oe 
S.C., 1488, i 12 (1960) 62 Bom, L.R. 807, s.c. [1961] 
4 [1962] 1 L.L.J, 234. ` A.I.R. Bom. 59, 
5 [1964] 1 L.L.J. 19. 13 [1964] AIR. S.C. 743. 


6 [1965] 2 LLJ. 423. 14 [1964] 1 L.L.J. 19. 
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dents, if at all, were the employees of one Budharam who was an indepen- 
dent contractor, having undertaken to supply katcha bidis to the petitioner 
under three contracts. The petitioner further disputed the jurisdiction of the 
Labour Court at Nagpur as constituted by the Government, to entertain the 
claim of the respondents under s. 33C (2) of the Industrial Disputes Act, 1947. 
Hereafter this Act will be referred to as the Act. It was further contended 
that if the claim was for payment of minimum wages, the authority contem- 
plated under the Minimum Wages Act would be the forum which „has exclu- 
sive jurisdiction to entertain claims under that Act, and the Labour Court 
would not have jurisdiction to entertain such a claim. It also disputed the 
jurisdiction of the Labour Court to determine the nature of relationship alleged 
to be subsisting between the petitioner and the respondents, namely, that of 
an employer and the employees and also challenges in this Court now the cor- 
rectness of the finding recorded by the Labour Court in that respect. 

As to the merits of the claim the petitioner contended that what was claim- 
ed by the respondents workers was not a benefit which alone could be claim- 
ed under sub-s. (2) of s. 33C of the Act, nor was it a benefit which is cap- 
able of computation in terms of money. What is claimed was wages simpli- 
citer, and in case of such a claim for wages there is no question of computing 
it im terms of money because it was money that itself is claimed and such a 
claim was not within contemplation on proper construction of sub-s. (J) of 
s. 383C of the Act. Lastly, it was claimed now in this Court that the Labour 
‘Court bad no jurisdiction to award costs as it has done, namely, at the rate of 
Rs. 6 per applicant worker. 

Yet another contention raised is regarding limitation for this claim, and 
the effect of previous proceedings taken by the respondents workers 
under the Minimum Wages Act itself. The contention regarding limi- 
tation is that the claim of the respondents not having been brought 
within six months of the cause of action, as provided by the proviso to sub- 
s. (2) of s. 20 of the Minimum Wages Act, the claim, even if otherwise enter- 
tainable by the Labour Court, was barred. It was also alleged that in any 
case the claim more than three years old next before the date of presentation 
of the application was clearly barred in view of the recent Full Bench deci- 
sion of this Court that a limitation of three years would apply to all applica- 
tions before any authority. 

The petitioner also pointed out that the respondents had in fact made an 
application under s. 20 of the Minimum Wages Act, but that application was 
dismissed in default, and what is more, their application for having the appli- 
cation restored was also dismissed, and therefore a fresh application under 
the Industrial Disputes Act was not tenable on the principle of res judicata 
which should be called in aid. It is an admitted position that previous dis- 
missal of the application under the Minimum Wages Act was only on default 
and not on merits. 

We have heard the learned counsel for the petitioner at great length and 
we have been taken through all the relevant material on record and also the 
provisions of the various statutes which are relevant and helpful in construing 
the provisions of s. 33C(2) of the Industrial Disputes Act. Reference has 
been made to various decisions of the Supreme Court and other High Courts 
including of course the decisions of this Court. It will be necessary care- 
fully to consider all these submissions as, in our opinion, this petition raises 
an important question under the Industrial Disputes Act, 1947. 

The petitioner disputes the correctness of the finding recorded by the Labour 
Court that the respondents-workers are proved to be the employees of the 
petitioner and not of any independent contractor. The petitioner averred in 
para. 1 of its written statement in reply to the claim made before the Labour 
Court that it denied that the applicant in each case was ever employed by the 
Ambika Tobacco Company i.e. the petitioner, in the factory or establishment. 
It also denied that the applicant worker was ever in employment, much less 
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for the period for which the claim was made i.e. from May 11, 1959 to 
December 15, 1961. The petitioner reiterated the same contention, namely, 
that there was no relationship of employer and employee between the peti- 
tioner and the respondents, as contemplated by the Industrial Disputes Act, 
in para. 10 of the written statement. In order to prove that the petitioner 
had got the work of rolling bidis done through its contractors, it filed specifie 
agreements entered into between the petitioner and the independent contrac- 
tors, and three of such agreements are to be found as annexures H, H-1 and 
H-2 between the petitioner and Budharam, who, according to the petitioner, 
was an independent contractor under whom or for whom the respondents- 
workers were working. Evidence was led on behalf. of both parties on this 
point. The learned member of the Labour Court has dealt with this conten- 
tion from para. 9 onwards, and he has come to the conclusion that there was 
no manner of doubt that the said Budharam was merely a handy tool in the 
hand of the petitioner and that the real person who conducted the factory was 
the manager of the factory and not Budharam. Im other words, the finding 
is that the petitioner had employed the respondents-workers for the work of 
rolling bidis and it was the petitioner who was responsible for payment of 
their wages. Essentially, the question of nature of relationship between two 
persons and whether it was relationship of an employer and employee is a 
question of fact. We have been taken through the careful judgment of the 
Labour Court on ‘this aspect, and we do not find that the learned Judge has 
failed to take notice of any contention raised on behalf of the petitioner. 
Having considered all the material and evidence on record, the Labour Court 
came to the conclusion that the respondents-workers were in fact the employees 
of the petitioner; we do not think that such a finding is liable to challenge in 
these proceedings under art. 226 or 227 of the Constitwtion. There is no 
error of law, or any error or illegality in the exercise of jurisdiction pointed 
out as having been committed by the Labour Court in arriving at this con- 
clusion on a question of fact. We must, therefore, decide this petition on the 
footing that the petitioner is the employer of the respondents workers im this 
case. 

` The next question is about the constitution of the Labour Court itself. The 
State Government has constituted a Labour Court at Nagpur under a notifica- 
tion dated July 26, 1961. The powers and functions to be exercised by such 
Labour Court are also designated by another notification of the same date and 
both these notifications are to be found at page 99 of the Government publica- 
tion of the Industrial Disputes Act, 1947 and the Industrial Disputes (Bombay) 
Rules, 1957, published in 1966. These two notifications are as follows: 

“Industries and Labour Department 
Sachivalaya, Bombay, 26th July 1961. 
Industrial Disputes Act, 1947. 

No. IDA. 1161(i)-Lab. IL—In exercise of the powers conferred by 
section 7 of the Industrial Disputes Act, 1947, (XIV of 1947), the Government of Maha- 
rashtra hereby:— 

(1) Constitutes a Labour Court at Nagpur for adjudication of Industrial Disputes 
relating to matters specified in the Second Schedule to the said Act and for performing 
such other functions as may be assigned to it under the Act; and 

*(2) Appoint Shri P. D. Kulkarni, Judge, District Industrial Court, Nagpur, as the 
Presiding Officer thereof, 


By order and in the name of the Governor 


Under Secretary to Government.” 
* Amended by Government Notification, I & L. D. 
No. IDA. 1161-Lab.-I, dated 12th April 1962. 
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“Industries and Labour Department 

Sachivalaya, Bombay, 26th July 1961. 

Industrial Disputes Act, 1947. 

No. IDA. 1161 (iii)-Lab. II—In exercise of the powers conferred by 
sub-section (2) of section 33C of the Industrial Disputes Act, 1947 (XIV of 1947), the 
Government of Maharashtra hereby specify for the purposes of the said sub-section (2), 
the Labour Court, Nagpur in the areas within Buldana, Akola, Amravati, Yeotmal, Wardha, 
Nagpur, Bhandara and Chanda Districts. 

By order and in the name of the Government 
of Maharashtra, 
g B. V. Laud, 
Under Secretary to Government.” 

As far as we are able to understand the argument of the learned counsel 
for the petitioner regarding this contention, its case appears to be that the 
State Government could not constitute a Labour Court investing it with powers 
and functions under s. 33C of the Industrial Disputes Act. Section 2(a) of 
the Act defines the expression ‘‘appropriate Government’’. According to that 
definition, the Central Government is the appropriate Government in relation 
to any industrial disputes referred to in sub-cl. (t) of el. (a) of s. 2, and 
under sub-cl. (ii) of the same cl. (a) of s. 2, in relation to any other indus- 
trial disputes, the State Government is the appropriate Government. Our 
attention was invited to the definition of the phrase ‘‘industrial dispute’’ as 
defined in s. 2(k) of the same Act, and it is not now disputed that the indus- 
trial dispute contemplated in this definition does not cover a dispute regard- 
ing an industrial matter between a single individual employee and his em- 
ployer. There is no difficulty in accepting this position. At any rate this was 
so till a new s. 2A was added to the Industrial Disputes Act by the Industrial 
Disputes (Amendment) Act, 1965 (Central Act XXXV of 1965) and that 
came into force on December 1, 1965. Obviously, this new s. 2A is not mate- 
rial or relevant for the purposes of this case. Under s. 7(J) of the Industrial 
Disputes Act, 1947, the appropriate Government may, by notification in the 
Official Gazette, constitute one or more Labour Courts for the adjudication of 
industrial disputes relating to any matter specified in the Second Schedule, and 
for performing such other functions as may be assigned to them under the Act. 
What seems to be contended is that the power given for constituting a Labour 
Court for the adjudication of industrial disputes must necessarily mean a power 
to constitute Labour Courts only for adjudication of disputes of a collective 
nature. As the dispnte in the present case is relating to alleged claim for 
wages by a single employee against his employer, it is not an industrial dis- 
pute within the meaning of the Industrial Disputes Act. As such is not an 
industrial dispute, no Labour Court could be constituted by the State Govern- 
ment for exercising the powers of the Labour Court to take cognizance of indi- 
vidual worker’s dispute or claim. It is on this footing that the constitution of 
the Labour Court at Nagpur under the notifications mentioned above is 
disputed. 

In our opinion, there is no substance in this objection. It is true that so 
far as constitution of a Labour Court for adjudication of industrial disputes 
is concerned, the jurisdiction of such a Labour Court is restricted to adjudica- 
tion of collective disputes and that is because industrial disputes contemplated 
under the Industrial Disputes Act, 1947, are disputes of a collective nature, 
in other words, disputes between a number of employees or union of employees 
and their employer and not disputes between the individual employee and his 
employer. But that requirement does not affect either the jurisdiction or the 
power of the Labour Court so constituted to perform other functions which 
may be assigned to it under this Act. Section 7(1) on a plain reading would 
show that the power given to the appropriate Government is not only to con- 
stitute a Labour Court for adjudication of industrial disputes but also to con- 
stitute Labour Court for performance of other functions as may be assigned to 
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it under the Act. Now, the source of authority for the exercise of such power 
by the Labour Court is not the appropriate Government but the provisions of 
the Act itself. A perusal of s. 3830(2) itself will show that it is the Legis- 
lature which has granted the power to the Labour Court constituted by an 
appropriate Government to entertain the claim of a workman who is entitled 
to receive from the employer any benefit which is capable of being computed 
in terms of money. What is left to the appropriate Government to indicate 
in respect of a particular Labour Court is to assign the particular work to 
that Labour Court and this has been done by the second notification which we 
have extracted above. We, therefore, fail to see how the Labour Court con- 
stituted by the State Government in this case can at all be said to have lack- 
ed the power to entertain the claim of an individual worker merely because it 
is also a Labour Court for adjudication of industrial disputes of a collective 
nature. The two functions are distinct and separate and each function is indi- 
cated by provisions of the statute itself. We, therefore, do not find any diff- 
culty in rejecting this contention of the petitioner. It will be seen that there 
are several functions to be performed by the Labour Court and those are indi- 
cated in different provisions of the Act. If we were to accept the construe- 
tion of those sections as contended by the learned counsel for the petitioner 
we must come to the conclusion that the Legislature has omitted to indicate 
the authority which should constitute the Labour Court. Before coming to 
such a conclusion which can only be arrived by accepting the interpretation 
put upon the various sections by the learned counsel for the petitioner, we 
would much prefer the interpretation which would advance the intention of 
the Act and which is clearly manifest from the provisions of the sections of 
the Act. We, therefore, hold that the constitution of the Labour Court by 
the State Government for the exercise of powers and functions under s. 38C 
of the Act has been properly made and any challenge to it is not tenable. 
The next question is regarding the jurisdictions of such a Labour Court to 
entertain the claim for the difference between the wage paid and the minimum 
wage on behalf of the respondents-workers. The Minimum Wages Act was 
passed in 1948 by the Central Legislature. Under this Act a power is given 
to fix the minimum rate of wages in respect of scheduled industries. A mini- 
mum rate of wages can be fixed by the appropriate Government only in res- 
pect of scheduled employments, which means employments in industries speci- 
fled in the Schedule. The Schedule at present has 21 entries in part I and 
also provides for fixation of minimum rate of wages for employment under 
certain circumstances. There is also a definition of ‘‘wages’’ given in s. 2(h) 
of the Act. As to what shall comprise a minimum rate of wages is provided 
in s. 4 and would include a basic rate of wages and subject to allowance in 
certain cases, and may also include cost of living allowance or cash value con- 
cession in respect of supply of essential commodities. An elaborate procedure 
is given for fixing and revising minimum rates of wages. Provision was also 
made for converting the wages in kind to those in money. An employer is 
under an obligation to pay the minimum rate of wages within the time speci- 
fied by s. 12 of the Act and for the purpose of effective implementation of the 
provisions, power is given to fix hours of normal work days and cognate 
matters. Provision is also made for payment of overtime wages. Then follows 
s. 20 relating to claims for minimum rate of wages. That section is as follows: 
“20. Claims-—-(1) The appropriate Government may, by notification in the Official 
Gazette, appoint any Commissioner for Workmer’s Compensation or any officer of the 
Central Government exercising functions as a Labour Commissioner for any region, or 
any officer of the State Government not below the rank of Labour Commissioner or any 
other officer with experience as a Judge of a Civil Court or as stipendiary Judicial Magis- 
trate to be the Authority to hear and decide for any specified area all claims arising out of 
payment of less than the minimum rates of wages or in respect of wages not paid 
within the time prescribed under sub-section (1) of section 12 or in respect of the 
payment of remuneration for days of rest or for work done on such days under clause 
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(b) or clause (c) of sub-section (1) of section 13 or of wages at the overtime rate under 
section 14, to employees employed or paid in that area. 

(2) Where an employee has any claim of the nature referred to in sub-section (1) 
the employee himself, or any legal practitioner or any official of a registered trade union 
authorised in writing to act on his behalf, or any Inspector, or any person acting with 
the permission of the Authority appointed under sub-section (1), may apply to such 
Authority for a direction under sub-section (3): 

Provided that every such application shall be presented within six months from the 
date on which the minimum wages or other amounts became payable: 

Provided further that any application may be admitted after the said period of six 
months when the applicant satisfies the Authority that he had sufficient cause for not 
making the application within such period. 

(3) When any application under sub-section (2) is entertained the Authority shall 
hear the applicant and the employer, or give them an opportunity of being heard, and 
after such further inquiry, if any, as it may consider necessary, may, without prejudice 
to any other penalty to which the employer may be liable under this Act, direct— 

(i) in the case of claim arising out of payment of less than the minimum rate of 
wages, the payment to the employee of the amount by which the minimum wages pay- 
able to him exceed the amount actually paid, together with the payment of such com- 
pensation as the Authority may think fit, not exceeding ten times the amount of such 
excess; 

(i) in any other case the payment of the amount due to the employee, together 
with the payment of such compensation as the Authority may think fit, not exceeding 
ten rupees, and the Authority may direct payment of such compensation in cases where 
the excess or the amount due is paid by the employer to the employee before the dis- 
posal of the application. 

(4) If the Authority hearing any application under this section is satisfied that it 
was either malicious or vexatious, it may direct that a penalty not exceeding fifty rupees 
be paid to the employer by the person presenting the application. 

(5) Any amount directed to be paid under this section may be recovered—~ 

(a) if the Authority is a Magistrate, by the Authority as if it were a fine imposed 
by the Authority as a Magistrate, or 

(b) if the Authority is not a Magistrate, by any Magistrate, to whom the Autho- 
rity makes application in this behalf, as if it were a fine imposed by such Magistrate. 

(6) Every direction of the Authority under this section shall be final. 

(7) Every Authority appointed under sub-section (1) shall have all the powers of 
a Civil Court under the Code of Civil Procedure, 1908 (5 of 1908), for the purpose of 
taking evidence and of enforcing the attendance of witnesses and compelling the pro- 
duction of documents and every such Authority shall be deemed to be a Civil Court 
for all the purposes of section 195 and Chapter XXXV of the Code of Criminal Pro- 
cedure, 1898 (V of 1898).” 

It will be seen that under sub-s. (2) of s. 20 an employee himself or any 
legal practitioner or any official or a registered trade union authorised in 
writing to act on his behalf, or even an Inspector or any other person acting 
under permission of the Authority is entitled to apply to such Authority for 
a direction under sub-s. (3) and that direction may be inclusive of a claim 
arising out of payment of less than minimum wages that the employee shall 
have because it is the amount actually paid. This application under the first 
proviso to sub-s. (2) of s. 20 is required to be presented within six months 
from the date on which the wages became due or payable, but power is given 
under the further proviso to entertain the claim beyond the period of six 
months if sufficient cause is shown to the satisfaction of the Authority. Now, 
the Authority to which reference is made in sub-s. (2) of s. 20 is one of the 
several officers who are indicated in sub-s. (7) of s. 20. Provision is also 
made for recovery of Court-fees under s. 21A. Then certain penalties are pro- 
vided in respect of offences created under the Act. What is urged after re- 
ference to these provisions is that there is a complete scheme made out in the 
several provisions of the Minimum Wages Act which not only creates rights 
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but also provides remedy for enforcement of that right. Therefore, if any 
claim can be legitimately and properly made by an employee within the mean- 
ing of the Act in respect of wage as defined in the Act, then such a claim 
ean be made and entertained before the authority which is constituted under 
the Act and nowhere else. This being a special legislation on the right created 
by the special Act, the only mode of enforcing those rights must be by refer- 
ence to the forum and the remedy prosecuted under that Act and not any 
other general provision. In this connection special reference is made to s. 24 
of the Act which bars suits in respect of claims to be recovered by application 
under the Act, among other bars. 

The argument is apparently attractive. In this connection the learned 
counsel also relied on certain decisions such as Collector of Bombay v. 
Kamalavahooji,1 C. J. Kathikar v. Gandhi Kewa Samaj,2 State v. Kapur- 
chand, Bhana Makan v. Emperor+ and Baburao v. Sandu On the other 
hand, according to the learned counsel for the respondents, the rights created 
under the Minimum Wages Act are for the benefit of the workers, and if 
under any law provision. is made for speedy and cheap machinery for enforce- 
ment of those rights, the argument of exclusive jurisdiction is not open and 
will not be available for interpretation of this Act. A somewhat similar ques- 
tion came up for decision before this (Court in the case of Balaram Abaji v. 
M. C. Ragofiwalla.® 

In that case a claim for payment of minimum wages was made under the 
Payment of Wages Act before the Authority prescribed under that Act. The 
claim for wages was covered both by the Minimum Wages Act and the Pay- 
ment of Wages Act. The contention raised on behalf of the employer before 
the Division Bench was that the jurisdiction of the Authority under the Pay- 
ment of Wages Act to grant relief to the workers who claimed the statutory 
wage fixed by the Minimum Wages Act was ousted by the jurisdiction of the 
Authority created under the Minimum Wages Act to grant the same relief. 
The Division Bench examined the provisions of the two Acts as to the mode 
of recovery and the relief that should be granted under each Act. The em- 
ployers there also relied on the well-known canon of construction namely, 
that where a special right is created by a special statute and a specife statu- 
tory remedy is also provided by that statute, that special remedy is the only 
remedy to be resorted to. The Division Bench has observed in para. 18 of the 
judgment that the mere fact that the Act provides an inexpensive and ex- 
peditious machinery to enable the workers to realise the benefits conferred by 
the Act did not by itself imply that the benefits granted by the Act were 
necessarily confined to the remedy provided therein. With reference to the 
bar to the jurisdiction of the Civil Court under s. 24 of the Minimum Wages 
Act, the Division Bench has observed that if the contention regarding exclu- 
siveness of the jurisdiction of the authority under the Minimum Wages Act 
were to be accepted, s. 24 itself would be unnecessary and jurisdiction of ordi- 
nary Courts of law would have been barred to entertain any claim made in 
the application under the Minimum Wages Act. The Court held that if s, 24 
had not provided the bar to the filing of the suit, the jurisdiction of the 
ordinary Courts of law to entertain suits for recovery of minimum wages 
would not have been affected by the mere fact that an expeditious and inex- 
pensive remedy is provided by the Minimum Wages Act. It was further 
pointed out that even though jurisdiction of the Civil Court is barred under 
s. 24, no such bar in respect of Authority under the Payment of Wages Act 
was constituted under the provisions of the Minimum Wages Act. With res- 
pect, not only we are bound by this decision so far as the principle is con- 
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cerned, but we agree that the mere fact that the special statute creates rights 
and provides a remedy for inexpensive and speedy enforcement of that right 
will not ordinarily bar the jurisdiction of other authorities to give the same 
relief. But, what is more important to be noticed in the instant case is that 
the remedy provided by s. 33C(7) and (2) of the Industrial Disputes Act 
came to be included in the statute book for the first time in 1956. The legis- 
lative history of this section has been elaborately considered in the decision of 
the Supreme Court in Central Bank of India v. Rajagopalan’ in paras. 11 to 
14. When this section was introduced in the Industrial Disputes Act in 1956, 
the Parliament was fully aware of the provisions both of the Minimum Wages 
Act and the Payment of Wages Act, that these Acts provide remedies to the 
workers for recovery of amounts due to them or benefits accruing to them was 
known to the Legislature. In spite of the provisions in these Acts, s. 38C(J) 
and (2) have been incorporated in the most general terms. Whereas sub- 
s. (J) of s. 88C provides for recovery of money due to a workman under 
settlement or award, or under the provisions of Chapter VA, the ambit of 
jurisdiction of the Labour Court to give relief to a workman entitled to re- 
ceive from his employer any benefit is obviously much wider. We may here 
notice that s. 38C(2), as it was originally incorporated in 1956, did not in 
terms refer to a claim for money in addition to benefit. This has been added 
by Act No. XXXVI of 1964 i.e. Industrial Disputes (Amendment) Act of 
1964. In fact, relying on this amendment the learned counsel for the peti- 
tioner contended that but for this amendment a claim in the nature of a 
money claim, whether for wages or otherwise, could not be the subject-matter 
of enquiry or decision under s. 383C(2) by a Labour Court. We do not think 
such a contention is tenable. But we will have occasion to deal with this ques- 
tion a little later. What we are at present concerned is the objection raised 
on behalf of the petitioner that s. 38C0(2) is not available to a workman when 
his claim is in effect a claim which could be legitimately made to an Authority 
under the Minimum Wages Act. It is undoubtedly true that in the present 
case what the respondents-workers are claiming is a difference between the 
wage paid and the minimum rate of wages fixed by the Government per bidi- 
roller. It is also true that such a claim could be properly enquired into and 
decided under s. 20(3) of the Minimum Wages Act. But we do not see how 
merely because a remedy, and certainly a cheap and expeditious remedy, is 
provided under the provisions of the Minimum Wages Act, that would ipso 
facto exclude the jurisdiction of other authorities such as the Labour Court 
under s. 88C(2) of the Industrial Disputes Act, for entertaining similar 
claims. It is also true that there is some difference in the procedure and the 
consequence of the enquiry and finding according as a claim is made to the 
Authority under the Minimum Wages Act or to a Labour Court under s. 33C(2) 
of the Industrial Disputes Act. The Authority under the Minimum Wages 
Act is empowered to direct not only payment of the minimum rate of wages 
but also to grant compensation up to a certain maximum. The mode of re- 
covery of the amount is through a Magistrate as if the amount directed to be 
paid were a fine imposed by a Magistrate. There is no appeal provided 
against the decision of the Authority. If the application before the Authority 
succeeds, the person responsible for payment of wages is required to pay 
a certain amount of Court-fee, and the amount of such Court-fee is liable 
to be recovered as arrears of land revenue. On the other hand, if a Labour 
Court entertains such claims under s. 33C(2), the mode of recovery is the 
same as is provided under s. 33C(/), and that mode is by issue of a certi- 
ficate for the amount to the Collector who can proceed to recover the same in 
the same manner as if it were an arrear of land revenue. Against the deci- 
sion of the Labour Court also there is no right of appeal. 

In our opinion, when the object of incorporating a provision like s. 38C(J) 
and (2) in the Industrial Disputes Act by the Amendment Act of 1956 was 
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to provide an easy and inexpensive remedy for an individual workman, em- 
phasis being on the rights of an individual workman, we do not see any cogent 
reasons why recourse to the Labour Court should be considered excluded by 
implication from the provisions of the Minimum Wages Act. The principle 
that the special excludes the general will also not be applicable in this case for 
the simple reason that when the Minimum Wages Act was put on the statute 
book there was no such provision like s. 38C(/) or (2) in its present form 
in any other statute. The history of industrial relations in this country shows 
that various aspects of giving protection to workers and making provisions for 
enforcement of the privileges granted to industrial workers are attempted in 
different legislations both by the Central and the State Governments. But the 
distinguishing feature of a provision like s. 383C(J) and (2) of the Industrial 
Disputes Act passed by the Parliament is that it covers the case of every 
workman against his employer irrespective of the provision of law under which 
the right arises or is claimed. We are not, therefore, impressed with the argu- 
ment that the remedy provided by s. 88C(2) is impliedly barred because pro- 
vision has been made for enforcement of the right before the Authority under 
the Minimum Wages Act. 


At this stage we may also dispose of an ancillary contention regarding the 
limitation which would govern entertainment of such a claim arising out of 
the provisions of the Minimum Wages Act when preferred before some other 
Authority. The limitation provided by the first proviso to s. 20, sub-s. (2), 
of the Minimum Wages Act will only be attributable to a claim before the 
Authority under that Act. <A careful reading of the proviso will show that 
“every such application’’ shall be presented within six months from the date 
on which the minimum wages or other amounts became payable. The words 
“such application’’ in this proviso have necessarily a reference to the applica- 
tion required to be made under sub-s. (2) of s. 20, and that application is 
to be made to the Authority indicated in s. 20(/) of the Minimum Wages 
Act. On the other hand it is well settled at any rate until the new Limita- 
tion Act (Act XXXVI of 1963) came in force, that there was no limitation 
for making an application under s. 338C(2) of the Industrial Disputes Act. 
This has now been finally ruled by the decision of the Supreme Court in 
Bombay Gas Co. v. Gopal Bhiva.® There having been no provision for limita- 
tion for making a claim under s. 83C(2) none could be read by implication. 
There is, therefore, no difficulty in holding that even though limitation of six 
months is provided for making an application to the Authority indicated under 
the Minimum Wages Act, no such limitation of time prescribed in s. 20 of 
Minimum Wages Act can be read in construing the limitation for an appli- 
cation under s. 33C(2) of the Industrial Disputes Act when the applications 
were made in this case. 


The present application of the respondents, as we have already indicated, 
came to be filed on April 10, 1964, i.e. after the new Limitation Act ie. Act 
No, XXXVI of 1963 came into force on January 1, 1964. It has been held 
by a Full Bench of this Court in Manager, P. K. Porwal v. Labour Cowrt,® 
that a limitation of three years will apply to any other application for which 
no limitation is provided elsewhere as per entry No. 137 in the Schedule to 
the Limitation Act. Applying the principle of that decision, therefore, it will 
have to be held that the claim for minimum wages made by the respondents- 
workers for a period beyond three years next before April 10, 1964, would 
be barred by limitation. The Labour Court has granted relief to the respon- 
dents-workers from June 8, 1960 to February 15, 1961, but inasmuch as the 
claim for the period from June 8, 1960 to April 9, 1961, is beyond three years 
and is therefore barred by limitation under art. 137 of the new Limitation 
Act, it must be held that the claim to that extent could not prima facie have 
been granted. However, as we propose to pass order with suitable directions, 
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no final decision may be taken to have been given so far as the limitation 
governing the claim for this period is concerned. a 

The next contention that is required to be noticed is the plea of res judicata 
raised by the petitioner. It is an admitted fact that the respondents-workers 
had previously filed an application for restoring the application dismissed im 
default, and the latter application was also dismissed. Grounding its conten- 
tion on this fact, the petitioner urges that the general principle of res judicata 
should be applied even in this case inasmuch as the respondents-workers could 
not be allowed to harass the petitioner twice over and there must be some 
finality to the dispute. Reliance is placed on a Division Bench decision of 
this Court in Iypunny v. Madhusudan Mills.1° In that case a claim was made 
under the Bombay Industrial Relations Act and again an application came to 
be made under s. 330(2) of the Industrial Disputes Act. A Division Bench 
held that provisions under both the Acts existed side by side without affect- 
ing each other, but it could not be said that the remedy under s. 33C(2) is 
a remedy in addition or supplemental to the remedy under the State Act and 
that it would enable a party if he had lost in one to take resort to another 
Court. Ultimately it was observed as follows (p. 201): 


“,..If, therefore, an application is made under either of the Acts and fails on merits, 
a similar application would be barred.” 
We do not think the petitioner can avail of this decision because the crux of the 
principle is that the previous decision must be on merits. In view of the 
admitted position that the previous application was dismissed in default, we 
do not think there is any bar to the entertainment of the respondent’s appli- 
cation under s. 38C(2) of the Industrial Disputes Act if it is otherwise tenable. 

While opening this case the learned counsel for the petitioner wanted to 
argue that the Labour Court is a tribunal of limited jurisdiction and could 
not adjudicate on complicated questions of fact and law, but he sought per- 
mission to reserve this objection and we have permitted him to withdraw the 
same and accordingly this objection is not pressed. 

The learned counsel wanted to make some grievance about the jurisdiction 
of the Labour Court, but when specific provision of the Act was pointed, that 
objection has also been withdrawn. 

This takes us to an important.question which has been strenuously argued at 
length on both sides, and that is whether a claim for minimum wages i.e. a 
claim for money, would be covered by s. 33C(2) of the Industrial Disputes 
Act prior to its amendment by Act No. XXXVI of 1964. That sub-section 
when the application was made stood as follows: 


“(2) Where any workman iy entitled to receive from the employer any benefit 
which is capable of being computed in terms of money, the amount at which such benefit 
should be computed may, subject to any rules that may be made under this Act, be 
determined by such Labour Court as may be specified in this behalf by the appropriate 
Government, and the amount so determined may be recovered as provided for in sub- 
section (1).” 

Before dealing with the main contention of the petitioners with respect to 
this part of the case we may dispose of an ancillary argument in this con- 
nection. The learned counsel wanted to contend that the benefit referred to in 
s. 880(2) must be a benefit arising under the Act, i.e. under the Industrial 
Disputes Act, 1947, and a workman claiming a benefit under any other Act 
was not entitled to have recourse to the remedy under s. 338C(2). We do not 
see any merit in this contention. The word ‘‘benefit’’ is not limited by any 
such restriction, and even a cursory perusal of the scheme of s. 383C will show 
that this section has been incorporated in 1956 in this Act to make provision 
for recovering an amount due from an employer. This does not restrict 
either in the first sub-section or in the second sub-section of s. 33C that the 
claim should be with respect to anything claimable under the Industrial Dis- 
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putes Act, 1947. The very purpose for which the section was introduced in 
1956 would be considerably frustrated if such an interpretation were to be 
accepted as regards the intention of the Legislature in incorporating the 
section. Even under sub-s, (J) of s. 8380 a workman having a claim for 
money due under a settlement or an award, or under the provisions of Chapter 
VA of the Industrial Disputes Act, is entitled to make an application to the 
appropriate Government. Now, the provisions of Chapter VA have by legis- 
lative device been engrafted in all other legislations concerned with indus- 
trial relations and they are to have effect in respect of the rights claimable 
under other laws as well. These are the well-known provisions for retrench- 
ment, lay-off compensation and terminal benefits, and they were not intended 
to be restricted to the rights created in other parts of the Industrial Disputes 
Act, 1947. We have, therefore, no difficulty in holding that it is not neces- 
sary for a workman legitimately to claim under s. 33C(2) that the benefit to 
which he is entitled must necessarily arise under the provisions of the Indus- 
trial Disputes Act only. 

The main contention of the petitioner objecting to the jurisdiction of the 
Labour Court, however, is that the subject-matter of the claim is beyond the 
jurisdiction of the Labour Court. According to the petitioner, what is bemg 
claimed are in fact wages, the worker claiming the difference between the con- 
tract wage and the minimum wage, but all the same it is wage or, in other 
words, a claim for money. ‘‘Benefit’’, according to the petitioner, is something 
other than a mere money claim or wage. If the petitioner is right in this 
contention, there is no doubt that the Labour Court would have no jurisdic- 
tion to entertain a claim of the type made by the respondemts-workers in this 
ease. The learned counsel for the petitioner has relied on certain decisions in 
support of this proposition and we now proceed to consider all the cases relied 
upon at the Bar. 

The first case on which considerable reliance was placed is the decision of 
the Allahabad High Court reported in Regl. Concln. Officer v. Kays Construc- 
tion Co. The facts giving rise to that decision may be briefly noted. The 
respondents before the Division Bench, called the Kays Construction Com- 
pany, were directed in an award by the Industrial Tribunal to reinstate some 
of the old workmen whose list was given in the Annexure to the Award, to 
restore them to their old and equivalent jobs and to give them continuity of 
service. The Award also directed that the workmen should be paid 50 per 
cent. of their back wages for the period they were forcibly kept out of em- 
ployment. The workmen proceeded to realise the money due to them under 
this Award by an application under s. 6H(J) of the U.P. Industrial Dis- 
putes Act. Section 6H(/) of the U.P. Act is similar to s. 38C(/) of the 
Industrial Disputes Act, 1947. When the application was made under that 
section of the local Act before the Labour Commissioner to determine the 
amount payable under the Award and to recover the same as an arrear of 
land revenue, the Labour Commissioner determined the amount and also took 
steps to attach property as preliminary to realisation of the amount.This 
action of the Labour Commissioner was challenged by the employer in a writ 
petition which came before a Single Bench of the Allahabad High Court, and 
the main contention which was put forward on behalf of the Company before 
the learned Single Judge was that the computation could only be done under 
the provisions of s. 6H(2) of the U.P. Act and the jurisdiction to do that did 
not vest in the Labour Commissioner. Sub-section (2) of s. 6H of the U.P. 
Act is analogous to s. 33C(2) of the Industrial Disputes Act. The employer 
succeeded in the contention and the order of the Labour Commissioner was 
quashed. Against this order a Letters Patent appeal was filed and the deci- 
sion in that appeal is the subject-matter of this report. After referring to 
the dictionary meaning of the word ‘‘benefit’’, the Division Bench observed 
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that none of the meanings given to the word ‘‘benefit’’ in the dictionary indi- 
eated that it could properly be covered by wages or salary because both in 
the case of wages and salary it is not something that a person receives as 
advantage or a gift as a benefaction or even as a gain or profit. Wage is 
something that a person earns because a person is said to earn a wage or 
salary. Reference was also made by the Division Bench to the decision of the 
Supreme Court in S. S. Shetty v. Bharat Nidhi, Lid.’ and with reference 
to the meaning of the word ‘‘benefit’’ the Division Bench observed that on a 
careful reading of this decision it becomes plain that the computation in terms 
of money of a benefit was something different from merely resorting to arith- 
metical calculation in order to know the exact sum, and therefore the wages 
which the workman gets could not be “benefit’’. With reference to the deci- 
sion of the Supreme Court in Punjab National Bank, Lid. v. Kharbanda,'® 
the Division Bench interpreted that decision as meaning that in order to be 
a ‘‘benefit’’ it had to be non-monetary. The actual passage which was relied 
upon from the decision in Shetty’s case is as follows (p. 238): 

“|..The word ‘benefit’ is of wide import, and the dictionary meaning thereof is 

‘advantage’, ‘profit’. This would naturally include monetary advantage or monetary profit. 
There is no reason therefore for excluding ‘monetary benefits’ from the word ‘benefit’ 
used in this sub-section, unlesg it is clear from the words used that monetary benefits 
were not intended to be included in the wide word ‘benefit’ used therein.” 
It appears, a decision of the Madras High Court in Rajaman Transports, 
Ltd., Pudukkottai v. Collector of Tiruchirappalt,1+ was brought to the notice 
of the Court and in that case the Madras High Court had held that the word 
‘benefit’ in s. 20(2) of the Industrial Disputes (Appellate Tribunal) Act was 
wide enough to include benefit which accrued to a workman when his salary 
was in a graded scale. The Division Bench then proceeded to observe that 
they were noticing the decision because it indicated that where the salary of 
a workman or the wages of a workman were on a sliding scale or were depen- 
dent upon the number of hours that he put in or any other circumstances 
which could vary or alter the amount payable to him as wages or salary, any 
such contingency could also fall in the category of the word ‘‘benefit’’ as used 
in s. 6H(2) of the U.P. Industrial Disputes Act. What they further observed 
is important (p. 14): 

“The reason for this is not far to seek, for it appears to us that the reason for this 
lay in the fact that in order to determine the money due to the workman in the con- 
tingencies noticed above more than mere satisfaction of the sum due was necessary, 
for in such a case the sum due had to be determind not merely on arithmetical calcula- 
tion but on quasi-judicial determination of certain facts and circumstances. We have 
no hesitation in saying, in agreement with the views expressed by most courts in India, 
that where it was necessary in order to know the sum due or the money payable to a 
workman to enter into questions calling for ‘determination’ apart from mathematical 
calculations, then such determination had to be done under the Uttar Pradesh Act under 
S. 6H(2), and that in such cases the Sub-sec. (1) of S. 6H would not apply.” 

It would be necessary to appreciate the full import of these observations 
when we consider exactly what is decided in the Allahabad case relied upon 
by the petitioner. 


This matter was taken further in the Supreme Court and the Supreme Court 
affirmed the decision of the Allahabad Division Bench in Kays Construction 
Co. v. State of U.P..© When appreciating the ratio of the decision of the 
Supreme Court in this case it must be remembered that the application for 
recovery was made under s. 6H of the U.P. Act which is in pari materia with 
s. 33C(2) of the Industrial Disputes Act, and the question that arose for de- 
cision was whether such an application was tenable. The Single Bench having 
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held that such an application was not tenable, a contrary decision was given 
by a Division Bench of the High Court, and that decision has been affirmed 
by the Supreme Court. After referring to the two sub-sections of s. 6H of 
the U.P. Act, their Lordships observed as follows (p. 432): 

“That there ig some difference between the two sub-sections is obvious enough. It 
arises from the fact that the benefit contemplated in Sub-sec. (2) is not ‘money due’ but 
some advantage or perquisite which can be reckoned in terms of money. The Divi- 
sional Bench has given apt examples of benefits which are computable in terms of 
money, but till so computed are not ‘money due’. For instance, loss of the benefit of 
free quarters is not loss of ‘money due’ though such loss can be reckoned in terms of 
money by inquiry and equation. The contrast between ‘money due’ on the one hand 
and a ‘benefit’ which is not ‘money due’ but which can become so after the money 
equivalent is determined on the other, marks out the areas of the operation of the two 
sub-sections. If the word ‘benefit’ were taken to cover a case of mere arithmetical cal- 
culation of wages, Sub-sec. (1) would hardly have any play. Every case of calculation, 
however simple, would have to go first before a tribunal. In our judgment, a case such 
as the present, where the money due is back-wages for the period of unemployment 
is covered by the first sub-section and not the second. No doubt some calculation en- 
ters the determination of the amount for which the certificate will eventually issue but 
this calculation is not of the type mentioned in sub-section (2) and cannot be made to 
fit in the elaborate phrase ‘benefit which is capable of being computed in terms of 
money.’ 

The contrast in the two sub-sections between ‘money due’ under Sub-~sec. (1) and 
the necessity of reckoning the benefit in terms of money before the benefit becomes 
‘money due’ under Sub-sec. (2) shows that mere arithmetical calculations of the amount 
due are not required to be dealt with under the elaborate procedure of Sub-sec. (2). 
...But the anti-thesis between ‘money due’ and a ‘benefit which must be computed in 
terms of money’ still remains, for the inquiry being made is not of the kind contem- 
plated by Sub-sec. (2) but is one for the satisfaction of the State Government under 
Sub-sec. (1). It is verification of the claim to money within Sub-sec. (1) and not de- 
termination in terms of money of the value of a benefit”. 

In our opinion, the pronouncement of the Supreme Court in this case in the 
context of the judgment under appeal, i.e. judgment of the Division Bench 
of the Allahabad High Court, cannot lend assistance to the proposition urged 
before us, namely, that in the present case the claim of the respondents was 
not for a benefit. It is undoubtedly true that the respondents claimed differ- 
ence in wages paid and the minimum rate of wages and some calculation was 
necessary to determine the amount that may become due to them, but before 
such a relief should be given to the respondents, the Labour Court is required 
to enquire into certain other questions. In the first place it was necessary to 
decide whether the respondents were ‘workmen’ within the meaning of the Act 
and were entitled to claim minimum rate of wages. Thus, the status of the 
claimants and title to the claim were intimately connected with the enquiry 
before the claim could be determined. Though what was claimed was money 
i.e. wages, the real nature of the claim would be the benefit which they would 
be entitled to under the Minimum Wages Act. If the claim is founded on 
the benefit claimable under the Act and for giving due relief to the respon- 
dents adjudication is necessary, we fail to see how such a claim is not within 
the ambit of the wide powers of the Labour Court under s. 38C(2) of the Act. 

Reliance is also strongly placed by the learned counsel for the petitioner on 
a recent decision of the Division Bench of this Court in The Manager, P. K. 
Porwal Bidi Factory v. Labour Court, Nagpur.’® If we are bound to follow 
the decision in this case, the petitioner would have much stronger ground and 
may even have succeeded in non-suiting the respondents. The case arose out 
of demand of minimum wage also as would appear from the order of the 
Labour Court by a set of bidi rollers against their employer. But the only 


16 (1966) Special Civil Application No. 168 on June 29, 1966 (Unrep.), 
of 1965, docided by Patel and Deshmukh J J., 


1967.]  AMBICA TOBACOO 00. v. LABOUR OOURT (4.C.J.)—Abhyankar J. 178 


point that seems to have been considered amongst several that were apparent- 
ly raised was the jurisdiction of the Labour Court, to entertain the claim if 
it was not a benefit. The counsel for the petitioner in that case contended that 
the claim made by the workers was not for any benefit which they were en- 
titled to receive from the employer and which was capable of being computed 
in terms of money. The argument was, as in this case, that any benefit which 
is capable of being computed in terms of money which a workman says was due 
to him can be awarded to him. After referring to certain passages from the 
decision of the Supreme Court in Kays Construction Company’s case it was 
observed as follows: 

“The case also shows that an employer may dispute either the quantum of the 

amount due or even his liability to pay and still these matters will also fall to be con- 
sidered as incidental matters under sub-section (1)”. 
We have found it difficult to appreciate whether it is possible in an application 
properly made under sub-s. (J) of s. 83C that an employer should be able 
to dispute the Hability to pay. If such an issue does arise, the matter will 
have to be adjudicated under the provisions of sub-s. (2) of s. 388C. Then a 
reference is made to a decision of the Supreme Court in Ceninal Bank of 
India v. Rajagopalan and the passage where the Court observed that the word 
‘benefit’? used in s. 83C(2) is not confined to non-monetary relief but it in- 
cludes monetary as well as non-monetary benefits as the worker is entitled to 
them. 

But it does not appear that the earlier decision of the Supreme Court in 
The Punjab National Bank, Lid. v. Kharbanda was brought to the notice of 
the Division Bench. The facts of the case relating to this decision are im- 
portant to be noticed. Kharbanda was a Supervisor in the Punjab National 
Bank and the dispute related to the fixation of his salary in accordance with 
the All India Industrial Tribunal’s award popularly known as the Shastri 
Award. Kharbanda’s case was that he was entitled to certain benefits cap- 
able of being computed in terms of money under the Shastri Award, and in 
effect he wanted that his basic salary should be fixed under the Shastri Award, 
and if so fixed, he was entitled to arrears up till the date of his application 
by way of salary. The first question that the Court had to decide therein was 
whether such an application was tenable under s. 383C(2) of the Act, and in 
answering this question in the affirmative their Lordships have observed as 
follows (p. 238): 

“The crucial words which we have to interpret are ‘any benefit which is capable 
of being computed in terms of money’. The ‘benet’ is of wide import, and the dic- 
tionary meaning thereof is ‘advantage, profit’. This would naturally include monetary 
advantage or monetary profit. There is no reason therefore for excluding ‘monetary 
benefits’ from the word ‘benefit’ used in this sub-section, unless it is clear from the 
words used that monetary benefits were not intended to be included in the wide word 
‘benefit’ used therein.” 

Further on their Lordships again observed (p. 238): 


“,..It is urged on behalf of the appellant that we should exclude monetary benefits 
from the meaning of this word in ‘the context of this sub-section because the word is 
qualified by the words ‘which it capable of being computed in terms of money’. This, 
it is urged, suggests that the meaning of the word ‘benefit? here excludes monetary 
benefits, for, according to the appellant, there would be no sense in computing mone- 
tary benefits in terms of money. But this contention overlooks the fact that the word 
used in the qualifying clause is ‘computed’ and not ‘converted’. If the word had been 
‘converted’ and the clause had read ‘which is capable of being converted in terms of 
money’, there would have been a clear indication that the benefit which was to be 
converted in terms of money was other than monetary benefit. The dictionary meaning 
of the word ‘convert’ is ‘to change by substituting an equivalent’; and if the word ‘con- 
vert? had been used in the qualifying words, the argument that the word ‘benefit’ only 
means non-monetary benefit might be incontrovertible, But the word in the qualifying 
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clause is ‘computed’ and the dictionary meaning of the word ‘compute’ is merely ‘to 
calculate’. Therefore, where the benefit to which a workman may be entitled has not 
already been calculated, for example, in an award which confers on him the benefit, 
it stands to reason that Sub-sec. (2) would apply for computation of such benefit if 
there is dispute about it. Further, if we compare Sub-~sec. (1) with Sub-sec. (2) of 
this section, it will appear that Sub-sec. (1) applies to cases where any money is due 
to a workman from an employer under a settlement or an award or under the provi- 
sions of Chap, VA and that contemplates that the amount is already computed or cal- 
culated or at any rate there can be no dispute about the computation or calculation; 
while Sub-sec. (2) applies to cases where though the monetary benefit has been con- 
ferred on a workman under an award, it has not been calculated or computed in the 
award itself, and there is dispute as to its calculation or computation. It cannot there- 
fore be said looking to the words used in Sub-sec. (2) that it only applies to cases of 
non-monetary benefit which has to be converted in terms of money. It appears to us 
that it can also apply to monetary benefits to which a workman may be entitled which 
have not been calculated or computed, say, for example, in an award and about their 
calculation or computation there is dispute between the workman and the employer.” 
The Supreme Court has made a reference in para. 9 to two decisions of the 
Madras Iligh Court, namely, 8. A. E. Distribution Co. v. Elumalai'7? and 
3. S. N. S. Transports v. Rajaram,'® the latter being a Division Bench deci- 
sion, and observed as follows (p. 239): 

“Looking therefore to the words of the sub-section and the previous decisions with 
respect to them, we are of opinion that the word ‘benefit’ used in Sub-sec. (2) is not 
confined merely to non-monetary benefit which could be converted in terms of money 
but is concerned with all kinds of benefits, whether monetary or non-monetary, to 
which a workman may be entitled, say, for example, under an award, and that the 
sub-section comes into play when the benefits have to be computed or calculated and 
there is a dispute ag to the calculation or computation. After the benefits have been 
so computed, the workman can apply under Sub-sec. (1) for recovery of the amount 
in the same manner as arrears of land revenue. As in this case, the Sastry award had 
conferred a benefit on the respondent and those like him by providing for fixation 
of pay in the new scale, even though that benefit may be monetary and there wap a 
dispute between the parties as to the amount of that benefit, it was open to the respondent 
to apply to the Labour Court for computation of that benefit in terms of money...” 

In our opinion, this decision of the Supreme Court unequivocally declares 
that the benefit, though monetary, which requires to be calculated, can legiti- 
mately be claimed by an application under s. 33C(2) of the Industrial Dis- 
putes Act. There are a couple of more decisions of the Supreme Court also 
to which we may now make a reference. The casein South Indian Bank v. 
Chacko’® throws much light on the problems now before us. In that case 
the respondent Chacko was promoted as an Accountant by an order of June 
19, 1959, in the petitioner Bank and was transferred to another branch. The 
respondent claimed that after his promotion to the post of Accountant with 
additional duty he was entitled to a special allowance as provided in para. 164 
of the Sastri Award, and he was entitled to this allowance from the date of 
his joining as an Accountant. After calculating the amount due to him he 
made an application under s. 33C(2) of the Industrial Disputes Act for pay- 
ment of that amount. The Bank resisted the application on several grounds 
among others, that the application was not tenable under s. 33C(2), that the 
Sastri Award had ceased to be operative from March 31, 1959, i.e. long before 
the respondent was appointed as Accountant and that the appointment had 
ceased and the claimant had ceased to be a workman and was therefore not 
entitled to the benefit under the Sastri Award. The most substantial objec- 
tion seems to be based on the effect of the Sastri Award and its binding nature. 
It was held in repelling the contentions of the Bank that even if the Sastri 
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Award ceased. to be operative as such under the provisions of the law, or that 
the penalties for violating the terms of the Award ceased to be effective after 
a particular date the award had the effect of altering the terms of the con- 
tract of employment and the claim of Mr. Chacko could be considered as based 
on a term in the contract of employment. The Supreme Court observed as 
follows at (p. 22): ` 

“...We can however see nothing in the scheme of the Industrial Disputes Act to 
justify a conclusion that merely because these special provisions as regards prohibition 
of strikes and lockouts and of penalties for breach of award cease to be effective, the 
new contract as embodied in the award should also cease to be effective. On the contrary, 
the very purpose for which industrial adjudication has been given the peculiar authority 
and right of making new contracts between employers and workmen makes it rea- 
sonable to think that even though the period for which it remains binding on the parties 
may elapse—in respect of both of which special provisions have been made under Ss, 23 
and 29 respectively—may expire, the new contract would continue to govern the rela- 
tions between the parties till it is displaced by another contract. The objection that 
no such benefit as claimed could accrue to the respondent after 31 March 1959 must 
therefore be rejected.” 
It will be clear from the facts enumerated above that in that case the claim 
of Chacko was treated as one on foot of a contract and the claim was for 
arrears of salary, and as such the claim was held well within the ambit of 
s. 33C(2) of the Industrial Disputes Act. 


There are other decisions taking similar view in other Courts which we can 
now briefly notice. In Lenox Photo Mount Mfg. Co. v. L. C.2° an employee 
claimed salary at a particular rate per month, and under this section he claim- 
ed arrears of salary. It was held that the claim would be benefit within the 
meaning of s. 330(2) of the Industrial Disputes Act. Chimanlal B. Joshi v. 
Second Labour Court?’ is a Division Bench decision of the Gujarat High 
Court, holding that the Labour Court under s. 33C(2) had jurisdiction to de- 
termine the claim of workers claiming arrears of salary, and wherein the 
question of relationship as master and servant was also required to be adjudi- 
cated. The same High Court in Chhotu Kalu v. Labour Court22 held that 
the Labour ‘Court in an application under s. 88C(2) of the Industrial Dis- 
putes Act has jurisdiction to decide claim for allowances by a gardener 
against the employer Company. We have already referred to two decisions 
of the Madras High Court, namely, S. A. E. Distribution Co. v. Elumala 
and M. S. N. 8. Transports v. Rajaram which have been referred to by 
the Supreme Court in the Punjab National Bank case. In a recent Single 
Bench decision of the Caleutta High Court [in which] a claim for determining 
the money value arose and was held to be within the jurisdiction of the 
Labour Court under s. 33C(2) of the Industrial Disputes Act. The case is 
Bengal Bus Syndicate v. M. K. Roy.?3 It was the case of an employee who 
was reinstated by an award, and the award also directed the employer to pay 
him back wages for the period he was out of employment. In this case at 
least it-can be said that it was benefit which could be paid in terms of money 
and was well within the scope of s. 33C(2) of the Industrial Disputes Act. 

Reference has also been made in the course of arguments on either side to 
the decision: of the Supreme Court in S. R. Mills Co. v. Baliram.24 The 
claim there was for payment of lay-off compensation by certain workers of the 
Sawatram Ramprasad Mills. The 'Court observed as follows (p. 618) : 

“The next contention is that the claim for lay off is not a claim for money due be- 
cause calculations have to be made before the money due can be found. This argument 
has been considered on more than one occasion and it was rejected recently by this 
Court-in Kays Construction Co. v. State of U. P. It is not essential that the claim 
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which can be brought before the Government or its delegate under S. 33-C(1) must 
always be for a predetermined sum. The Government or the Labour Court may satisfy 
itself about the exact amount and then take action under that section. In the present 
case the dates of lay off are known and each workman will show to the Second Labour 
Court that he is qualified to receive compensation for lay off. That will be shown from 
the muster roll which the employer is required to maintain and it will then be a simple 
arithmetical calculation which, in our judgment, S, 33-C permits to be made, If there 
is any question whether there was lay off or not the Labour Court will decide it.” 
(Italics are ours). 

It will be seen that the contention similar to the one raised before us has 
been repelled, pointing out that the machinery for adjudication provided in 
s. 88C(2) of the Act was competent to determine any disputed question as to 
liability of the employer for the amount claimed. Once the liability is deter- 
mined, what remains to be done is a matter of simple calculation. This next 
step may be taken before the Labour Court itself or before the State Govern- 
ment or its delegate when steps to enforce realisation of the amount found due 
are required to be taken. Though it is true that the ambit of enquiry neces- 
sary to be made by the authority under sub-s. (J) of s. 33C is also elastic 
when the question of liability itself is required to be examined or adjudged, 
the application can properly be made under s. 33C(2) of the Act. 

In our opinion, if all these decisions of the Supreme Court and the facts 
leading to this case were brought to the notice of the Division Bench, a diffe- 
rent view might have been taken. We are, therefore, inclined to hold that the 
claim of the respondents workers in each of these cases could properly be made 
jn an application under s. 88C(2), and that there was no inherent lack of 
jurisdiction in the Labour Court to entertain the claim and adjudicate upon 
it. That the claim required adjudication is patent on the issues raised. The 
petitioner denied the very existence of relationship of employer and employee 
between the petitioner and any of the respondents workmen. The Court had, 
therefore, first to determine the status of each of the respondents workers to 
claim from the petitioner the minimum wage as its employee. 

There is one more objection which remains to be considered, though raised 
belatedly. In this case all the employees of the petitioner, about 47 in num- 
her, made separate applications for payment of the minimum wage due to them. 
The applications were made under s. 330(2) of the Industrial Disputes Act. 
What the petitioner says is that inasmuch as almost all the employees of the 
petitioner have raised a common claim or a common dispute, it could only be 
brought by a reference by the appropriate authority before an Industrial 
Tribunal and that is because according to the learned counsel for the peti- 
tioner, the matter within the jurisdiction of the Industrial Tribunal includes 
wages including the period and the mode of payment of wages made under 
the payment of Wages Act. In other words, the only manner in which relief 
could be claimed was by ‘reference to the Industrial Tribunal and not by an 
application under s. 33C(2) of the Act. We have found it somewhat difficult 
to appreciate this contention. It cannot be said that because more than one 
employee of an employer raise a similar question it becomes a collective dis- 
pute. It is only a collective dispute which can answer the description of an 
industrial dispute and so long as the dispute is not a collective dispute al- 
though more than one person claim the same relief individually, we cannot 
say there may be a case for making a reference to the Industrial Tribunal. More- 
over, the powers of the Labour Court in this connection are explicitly laid 
down. In our view, this point is completely answered in South Indian Bank 
Ltd. v. Chacko in the following observation (p. 21): 

“In support of the second objection Mr. Setalvad drew our attention to Ch. II to the 
Industrial Disputes Act, which sets out the matters within the jurisdiction of the labour 
court, but does not include any which could be said to cover an application under 
S. 33C(2). The contention is clearly misconceived. The schedule refers specifically 
to S. 7 of the Act. That section lays down that the appropriate Government may, by 
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notification in the official gazette, constitute one or more labour courts for the adjudi- 
cation of industrial disputes relating to any matter specified in Sch. I and for perform- 
ing such other functions as may be assigned to them under this Act: Section 33C(2) 
in terms assigns the determination of the amount of benefit which the workman is 
entitled to receive from the employer and which is capable of being computed in terms 
of money to such labour court as may be specified in this behalf by the appropriate 
Government, Clearly, therefore, the labour court as specified by the Government and 
not the industrial tribunal has jurisdiction to deal with this matter.” 

The contention is devoid of substance. 

On a consideration of all the ciraumstances, therefore, we have come to the 
conclusion that the claim made by each of the respondents was validly enter- 
tained and has been properly adjudicated upon except as regards part of the 
claim which prima facie appears to be barred by limitation. The result is that 
the petition substantially fails, but in view of the law as to limitation within 
which the claim has to be made, we must set aside the order of the Labour 
Court as regards the quantum which it has directed to be paid to each of the 
workers. Hach case is remanded to the Labour Court for a fresh computation, 
having regard to the period of limitation for three years which prima facie 
governs the claim of each worker. We direct that the amount deposited by the 
petitioner in the Court of the Tahsildar, Gondia, should not be withdrawn 
until appropriate orders in that respect are passed by the Labour Court on 
completion of calculation. 

The petitioner in liable for costs of the respondents. 

Order accordingly 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice L. M. Paranjpe. 
NAGPUR ELECTRIC LIGHT AND POWER COMPANY LTD. 


v. 
THE MAHARASHTRA STATE ELECTRICITY BOARD.* 

Indian Electricity Act (IX of 1910), Secs. 6, 58, 7, 44, 4(3)— Indian Electricity Act (III 
of 1903), Sec. 7(1), 4(3)—Electricity (Supply) Act (LIV of 1948), Sec. 71—General 
Clauses Act (X of 1897), Sec. 8—Whether mention of correct date of expiry of 
relevant period in notice under s. 6(1) of I. E. Act of 1910 an essential requirement 
for its validity—Section 58(2) whether immunizes licences granted under I. E. Act 
of 1903 in respect of alteration or amendment of condition of licence under I. E. 
Act of 1903. 


The provision of s. 6(1) of the Indian Electricity Act, 1910, requiring the State 
Electricity Board to mention in the notice that the licensee is required to sell the 
undertaking at the expiry of the relevant period is an essential requirement of law 
and must be accurately and sufficiently described and mentioned in the notice. 
Therefore, the mrention of the appropriate and correct date of the expiry of the 
relevant period is an integral part of the requirement of the section, and if that 
is not properly indicated or accurately mentioned the notice will suffer from a 
serious lacuna proving fatal to the validity of the notice. 

Sidhpur Electric Industrial Co. Ltd. v. State of Gujarat? G. & M. I. & E. Supply 
Co. v. M. P. Electricity Board? U.P.S.E. Board v. Seth R. Gopal? and Patel and 
Co. v. State,‘ referred to, 

Section 58(2) of the Indian Electricity Act, 1910, cannot be interpreted as immu- 
nizing the licences granted under the Indian Electricity Act, 1903, from any action 
in the matter of alteration or amendment of the condition of the licence under the 
provisions of the 1910 Act. Whenever an occasion arises to determine as to what 

* Decided, April 26, 1967. Special Civil 2 [1963] A.I.R. M.P. 1, 
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Act applies regarding the terms and conditions of the licence and the obligations 
of the licensee, it will be the Indian Electricity Act for the time being in force. 


Te facts are stated in the judgment. 


M. N. Phadke, M. W. Puranik, and V. M. Golvalkar, for the petitioners. 
J.C. Mistree, V. J. Taraporewala and S. N. Wakharia, for respondent No. 1. 
S. M. Hajarnavis, Additional Government Pleader, for respondent No. 2. 


ABHYANKAR J. This is a petition under art. 226 of the Constitution. The 
petitioner is the Nagpur Electric Light and Power Company Limited, Nagpur. 
Respondent No. 1 is the Maharashtra State Electricity Board, Bombay, and 
respondent No. 2 is the State of Maharashtra. 

The petitioner challenges, by this petition, the validity of a notice dated 
April 26, 1966, purporting to have been given by respondent No. 1 to the 
petitioner under s. 6(/) of the Indian Electricity Act, 1910 (IX of 1910). 
That notice is annexure E to the petition, at page 36 of the paper-book, and 
is as follows: 

“MAHARASHTRA STATH ELECTRICITY BOARD 
Mercantile Bank Building, 
Fort, Bombay-1. 
No, PLE-VDB-2(A) 194751, l 
Date 26th April 1966. 
By Regd. Post A.D. 
To 

M/S. The Nagpur Electric Light & Power Co. Ltd., Nagpur Branch, 

Post Box No. 2, Civil Lines, Nagpur. 

Sub:—Notice under sub-section 1 and sub-section 6 of Section 6 of the Indian Elec- 

tricity Act, 1910, to purchase your Electricity Undertaking by Maharashtra State 

Electricity Board on expiry of the licence granted to you under the said Act. 
Dear Sirs, 

I am directed to give you notice that the Maharashtra State Electricity Board has 
decided to purchase your Electricity Undertaking at Nagpur (District Nagpur) in exer- 
cise of the option to purchase vested in the Board by sub-section (1) of section 6 of the 
Indian Electricity Act, 1910 and to require you to sell your said undertaking to the 
Board on the midnight of 3rd/4th May, 1967, being the date of expiry of the licence granted 
to you by the Government under the said Act and also to call upon you under sub- 
section (6) of section 6 of the said Act to deliver the said undertaking to the Board 
on the said date of expiry of the said licence pending determination and payment of 
purchase price. 

This Notice is given to you in supersession of the Notice No. PLE/VDB-2(A) 59597 
15th September, 1965, in view of the amendment of your license by the Government 
Notification No, LNA(M)-1265/22530-Elec-I, dated 19-466. - 

Yours faithfully, 
Sd/-K. B. Srinivasan, 
25-4-66 
Secretary.” 

There was in force in this region in 1905 the Indian Electricity Act, 1903 
(IIT of 1903) (hereinafter referred to as the 1908 Act). Under sub-s. (1) of 
s. 4 of that Act, the Local Government was empowered to grant a licence to 
any person to supply energy for any purpose in specified areas. In exercise 
of this power, the Chief Commissioner of the then Central Provinces granted a 
licence to Messrs Crompton and Company, Limited, London, for supply of 
electricity for general purposes within the municipal area of Nagpur. A copy 
of that licence has been filed as annexure A with the petition. In the Central 
Provinces Gazette dated May 6, 1905, the notification granting the licence and 
the terms and conditions of the licence have been published. Though the noti- 
fication is dated May 4, 1905, it is published in the Gazette dated May 6, 
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"1905. The licence has six clauses and four annexures. Clause 4 of the licence 
states that the licence shall come into force and have effect upon the day when 
the notification confirming it is published in the Central Provinces Gazette, and 
that day shall, for the purposes of the said Act, be deemed to be the com- 
mencement of this licence. 

Under sub-cl. (g) of cl. 3 of this licence, the right to purchase the under- 
taking in respect of which the licence is granted shall enure after the follow- 
ing periods, that is to say, (i) after 42 years from the commencement of this 
licence, and (ii) after every subsequent period of 10 years. Under cl. 2 of 
the licence, the licence is to be read and construed subject’ in all respects to the 
provisions of the incorporation of the Schedule to the Indian Electricity Act, 
1908. 

After the grant of this licence, the Indian Electricity Act, 1910 (hereinafter 
referred to as the 1910 Act) was enacted and it came into force from January 
1, 1911. On or about June 25, 1918 the original licensee, i.e. Messrs Crompton 
and Company, assigned their rights under the licence to the petitioner Com- 
pany and the assignment was published in the Gazette on June 28, 1913. Some 
of the terms and conditions of the licence were altered from time to time, 
namely, in June 1929, and again in March 1940, and also on an éxtensive scale 
in May 1947. This last amendment to the terms and conditions of the licence 
was effected by the notification dated April 24, 1947, published in the Central 
Provinees and Berar Gazette dated May 2, 1947. The petitioner has filed, as 
annexure B to the petition, a printed copy of the original licence as well as 
the subsequent amendments made from time to time including the one effected 
in 1947. 

In 1948 Parliament passed the Electricity (Supply) Act, 1948 (LIV of 
1948) and this Act came into force on September 10, 1948. We shall have 
oceasion to refer to this Act where necessary and it will be referred to as the 
Supply Act of 1948. By this Act, power was taken for constitution of the 
Central Electricity Authority and the State Electricity Board. Respondent 
No. 1 Board is constituted in exercise of the powers vesting in the State Gov- 
ernment under the Supply Act of 1948. The Supply Act of 1948 originally 
provided, under s. 71, that where under the provisions of the Indian Electri- 
city Act, 1910, any right or option to purchase the undertaking of a licensee 
vests in the Provincial Government or a local authority, such right or option 
shall be deemed to be transferred to the Board, and shall be exercisable by 
the Board in accordance with the provisions of the said Act applicable to the 
exercise of such right or option by the Provincial Government, or a local 
authority, as the case may be. This provision would, therefore, appear to sub- 
stitute the State Electricity Board in place of the Provincial Government or a 
local authority in so far as any right or option to purchase an undertaking 
of a licensee was concerned. 

In 1959 Parliament passed the Indian Electricity (Amendment) Act, 1959 
(XXXII of 1959) extensively amending the Indian Electricity Act, 1910, and 
also the Supply Act of 1948 in some respects. By s. 7 of the Amending Act 
(No. XXXII of 1959), s. 71 was omitted from the Supply Act of 1948. We 
will have occasion to examine the scheme of the new ss. 6 and 7 as substituted 
in the 1910 Act later on. : . 
_ On May 21, 1965, respondent No. 1, through its Secretary, gave an intima- 
tion to respondent No. 2 that the Board had decided to exercise the option of 
purchasing the four electricity undertakings on the expiry of their respective 
licences and the petitioner was mentioned as one of those undertakings which 
the Board had decided to purchase. A copy of this intimation has been filed 
by the learned Additional Government Pleader for the State, and from the 
table given in this communication, it appears that the Board considered that 
the licence under which the petitioner was working would expire on May 4, 1967. 
. On September 15, 1965, respondent No. 1, through its Secretary, gave a 
notice to the petitioner purporting to be a notice under sub-s. (1) of s. 6 of 
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the 1910 Act. By this notice, the Board required the petitioners to sell its 
undertaking to the Board on the midnight of May 3/4, 1967, being the date 
of expiry of the licence granted to it by the Government under the said Act, 
and also called upon the petitioner, under sub-s. (6) of s. 6 of the Act, to 
deliver the undertaking to the Board on the said date of the expiry of the 
licence. The respondents have alleged that on January 6, 1966, respondent 
No. 1 gave a notice to respondent No, 2 communicating to it its intention of 
exercising the option of purchasing the petitioner’s undertaking. 


On January 4, 1966, respondent No. 2, the State Government, published a 
notice in the Maharashtra Government Gazette Extraordinary, to the effect 
that Government proposed to make amendments as per the draft in the terms 
and conditions of the Nagpur Electricity Licence granted under the Govern- 
ment of the Central Provinces, Public Works Department, Notification No. 46, 
dated May 4, 1905. A draft of the proposed amendment was also given in its 
notification inviting objections. Exhibit 1 filed by respondent No. 2 is a copy 
of this Government notification. 


Thereafter, on or about January 17, 1966, the Under Secretary to the Gov- 
ernment of Maharashtra, Industries and Labour Department, addressed a com- 
munication to the Manager of the petitioner Company requesting the petitioner 
to give its consent to the proposed amendment of the licence as per the draft 
notification, a copy of which was sent along with this communication. Com- 
munications were also addressed on the same date by the Under Secretary to 
the State Government to the Government of India for their consent to the pro- 
posed amendments. A similar communication was also sent by the Under 
Secretary to the Government to the Municipal Commissioner, Nagpur Muni- 
cipal Corporation. In reply to these communications, the Secretary of res- 
pondent No. 1 intimated to the State Government on January 28, 1966, that 
the draft amendment was in order. The Municipal Commissioner also inti- 
mated that they had no objection to the proposed amendment. So far as the 
Government of India were concerned, the Deputy Director, Ministry of Irriga- 
tion and Power, intimated to the State Government that they had consented 
to the amendment as is required by s. 44(3) of the 1910 Act. 


It may be mentioned that the petitioner apparently did not send any reply 
to the communication from the State Government regarding the proposed 
amendment of the terms and conditions of the licence and did not express con- 
sent to the proposed amendments being incorporated. Thereafter, the State 
Government issued a notification on April 19, 1966, making certain amend- 
ments in sub-para. (i) of para. (o) in cl. 3 of the licence. That notification is 
at annexure D and is as follows: 

“No. LNA-(M)-1265/22530-Elec. I. Whereas as required by sub-section (3) of sec- 
tion 4-A of the Indian Electricity Act, 1910 (IX of 1910) a draft of the further 
amendment proposed to be made by the Government of Maharashtra in the terms and 
conditions of the Nagpur Hleciricity Licence, granted under the Government of the 
Cenrtal Provinces, Public Works Department, Notification No. 46, dated the 4th May 
1905, as subsequently amended, was published in Government Notification, Industries 
and Labour Department, No. LNA-(M) -1265/8126-Elec. I, dated the 4th January 1966, for 
inviting objections and suggestions; . 

And whereas no objections or suggestions have been received by the Government 
of Maharashtra; 

And whereas the Government of Maharashtra has consulted the Maharashtra State 
Electricity Board and local authorities concerned and obtained the consent of the Central 
Government; 

And whereas the Government of Maharashtra also requested the licensee, the Nagpur 
Electricity Light and Power Company, Limited, to give its consent to the proposed amend- 
ment, as required by the proviso to sub-section (1) of the said section 4-A, but, in the 
opinion of the Government of Maharashtra, such consent has been unreasonably 
withheld; 
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And whereas in the opinion of the Government of Maharashtra, the publie interest 
so permits to make the proposed amendment; 

Now, therefore, in exercise of the powers conferred by the said section 4-A and of 
all other powers enabling it in this behalf, the Government of Maharashtra hereby 
amends the terms and conditions of the said license, as follows:— 

In clause 3 of the license, in paragraph (0), in sub-paragraph (i), for the portion begin- 
ning with the words ‘shall be exercisable’ and ending with the words and figures ‘May 
1957’, the following shall be substituted, namely:— 

‘shall be exercisable on the expiration of the period of ten years on the 4th May 
1957’.” 

It is thereafter that the notice impugned in this petition which we have ex- 
tracted above, was issued by the Secretary of respondent No. 1, to the peti- 
tion. The petitioner challenges the validity of this notice, particularly on two 
grounds, though several other ancillary objections have been raised in support 
of the challenge. 


In the first place, it is contended that the notice dated April 26, 1966, is in- 
valid and ineffective because of the manner in which it is worded and because 
it fails to comply with the requirements of s. 6(/) of the 1910 Act as now in 
force. In the next place, it is contended that the rights and obligations of the 
petitioner as a licensee in the matter of compulsory purchase and the duration 
of the period of licence, the manner in which the right to purchase can be exer- 
cised and the parties who can exercise this right of compulsory purchase, are 
all governed by the provisions of the licence then granted and by the provi- 
sions of the 1908 Act, and that the terms and conditions of that licence could 
not be altered as is purported to have been done by the State Government by 
issue of the notification dated April 19, 1966. 


Both the respondents have filed detailed returns and have supported the 
notice as well as the notification as having been validly issued. We shall con- 
sider the respective submissions while dealing with the contentions raised by 
the petitioner in detail hereafter. 


As regards the first objection of the petitioner challenging the validity of the 
notice dated April 26, 1966, it is pointed out that the licence given to a 
licensee under the Electricity Act is of indefinite duration. The date of com- 
mencement of the licence has been uneqivocally fixed by cl. 4 of the licence 
and that date shows that the date of commencement is the date when the con- 
firmation of the grant of the licence is published in the Central Provinces 
Gazette, i.e. on May 6, 1905. It has not been seriously disputed that the licence 
given to a licensee under the Electricity Act is of indefinite duration, though 
it is liable to be revoked under given circumstances. There is only one con- 
tingency contemplated by the Act in addition to revocation of the licence when 
the licence ceases to have further operation. The provision for this latter con- 
tingency is made in s. 7 of the 1910 Act as amended in 1959. Rules have been 
framed under the Indian Hlectricity Act from time to time and the rules 
would show that a definite date is fixed as a date of the commencement of the 
licence. Rules 17 and 18 of the 1911 Rules, rules 19 and 20 of the 1987 Rules 
and rule 20 of the 1956 Rules provide that the date of notification of the grant 
of licence is to be deemed to be the date of the commencement of the licence, 
There is no doubt that so far as the licence of this petitioner is concerned, the 
date of commencement of the licence was May 6, 1905. The notice dated April 
26, 1966, however requires the petitioner to sell the undertaking to the Board 
on the midnight of May 3/4, 1967, which is styled as the date of expiry of 
the licence granted to the petitioner. The argument of the petitioner is that 
there is no such thing as a date of the expiry of the licence. Section 6 speaks 
of a date of expiry of the period as specified in the licence and not any date 
of the expiry of the licence. As we shall have occasion to refer to the various 
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provisions of s. 6-as it now forms part of the 1910 Act, we reproduce the 
section below: 


“6. (1) Where a license has been granted to any person, not being a local autho- 
rity, the State Electricity Board shall,— 

(a) in the case of a license granted before the commencement of the Indian Elec- 
tricity (Amendment) Act, 1959, on the expiration of each such period as is specified 
in the license; and 

(b) in the case of a license granted on or after the commencement of the said Act, 
on the expiration of such period not exceeding twenty years and of every such subse- 
quent period, not exceeding ten years, as shall be specified in this behalf in the license; 
have the option of purchasing the undertaking and such option shall be exercised by 
the State Electricity Board serving upon the licensee a notice in writing of not less 
than one year requiring the licensee to sell the undertaking to it at the expiry of the 
relevant period referred to in this sub-section. 

(2) Where a State Electricity Board has not been constituted, or if constituted, 
does not elect to purchase the undertaking, the State Government shall have the like 
option to be exercised in the like manner of purchasing the undertaking. 

(3) Where neither the State Electricity Board nor the State Government elects 
to purchase the undertaking, any local authority constituted for an area within which 
the whole of the area of supply is included shall have the like option to be exercised 
in the like manner of purchasing the undertaking. 

(4) If the State Electricity Board intends to exercise the option of purchasing the 
undertaking under this section, it shall send an intimation in writing of such intention 
to the State Government at least eighteen months before the expiry of the relevant 
period referred to in sub-section (1) and if no such intimation as aforesaid is received 
by the State Government the State Electricity Board shall be deemed to have elected 
not to purchase the undertaking. 

(5) If the State Government intends to exercise the option of purchasing the 
undertaking under this section, it shall send an intimation in writing of such intention 
to the local authority, if any, referred to in sub-section (3) at least fifteen months before 
the expiry of the relevant period referred to in sub-section (1) and if no such intimation 
as aforesaid is received by the local authority, the State Government shall be deemed to 
have elected not to purchase the undertaking. 

(6) Where a notice exercising the option of purchasing the undertaking has been 
served upon the licensee under this section, the licensee shall deliver the undertaking 
to the State Electricity Board, the State Government or the local authority, as the 
case may be, on the expiration of the relevant period referred to in sub-section (1) 
pending the determination and payment of the purchase price. 

(7) Where an undertaking is purchased under this section, the purchaser shall pay 
to the licensee the purchase price determined in accordance with the provisions of 
sub-section (4) of section 7-A.” 

The right to purchase the undertaking has been given by the statute to the 
State Electricity Board like respondent No. 1 in the case of a licence granted 
before the commencement of the Indian Electricity (Amendment) Act, 1959, 
on the expiry of each period as is specified in the licence. The right that is 
given is a right of exercising an option of purchasing the undertaking and sub- 
s. (7) of s. 6 also prescribes the manner in which such a right is to be exer- 
cised. The right is to be exercised by requiring the licensee to sell the under- 
taking to the Board at the expiry of the relevant period referred to in this 
sub-section, that is, at the expiry of the period as is specified in the licence. 
Under the original terms of the licence as per annexure A, the right to pur- 
chase the undertaking was to enure after the following periods: (a) after 42 
years from the commencement of this licence, or (b) after every subsequent 
period of ten years. The licence also provides that such purchase shall be on 
terms set forth in s. 7 of the 1903 Act. It is, therefore, obvious that the right 
first accrued 42 years after the commencement of the licence, that is, 42 years 
after May 6, 1905. In other words, the right would accrue "for the first time 
on May 6, 1947, the first period indicated expiring on May 5, 1947. 
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We have already referred to the enactment of the new Indian Electricity 
Act, 1910, which repealed the Indian Electricity Act, 1903. Under s. 4(3) of 
the 1903 Act, as well as under s. 4(3) of the 1910 Act as it was in 1947, a 
power was given to the Provincial Government on an application of the licensee 
or with the consent of the licensee, to make alterations or amendments in the 
terms and conditions of the licence and this power included the power to make 
alterations or amendments in the provisions specified in the Schedule to the 
Act, which ipso facto formed part of the licence. It will be seen that this power 
` of effecting alterations or amendments in the terms and conditions of the 
licence could be exercised either on the application, that is, at the volition of 
the licensee, or in any case with the consent of the licensee. This power was 
exercised by the then Provincial Government by a notification dated April 24, 
1947. It does not appear that the right to purchase the undertaking which 
vested firstly in the local authority, and on its failure, in the local Govern- 
ment, under s. 7 of the 1903 Act, and in the same order also under s. 7 of 
the 1910 Act, was exercised by either of these authorities prior to 1947. Ex- 
tensive amendments were made to the terms and conditions of the licence in 
1947 and it will have to be presumed that the alterations and amendments were 
effected either on the application, or at any rate, with the consent of the peti- 
tioner. It is necessary to point out that the alterations and amendments were 
made in the licence of 1905, and some of the clauses were not touched at all. 
Thus, cl. 4 of the original licence regarding the commencement of the licence 
was not touched and perhaps could not be touched at all. There was a com- 
plete substitution for cl. 8 by the new cl. 3, and so far as is relevant to the 
question under consideration, the original cl. 3(g) was substituted by a new 
cl. 8(0) (4) by the 1947 amendment. The original cl. 3(g) was as follows: 

“The right to purchase the undertaking, in respect of which the License is granted, 
Terms of shall for the purposes of the provisions in this behalf contained in the said 
purchase. Act enure after the following periods, that is to say:— 

(a) After 42 years from the commencement of this licence. 

(b) After every subsequent period of 10 years. 

The terms of such purchase as aforesaid shall be those set forth in section 7 of the 
Act.” 

In place of this provision, the new cl. 3(0)(¢) provides as follows: 

“The option of purchase given by sub-section (1) of section 7 of the Act shall be 
exercisable on the expiration of the period of 10 years on the 4th of May 1957 and the 
expiration of every subsequent period of 10 years during the continuance of this licence.” 

Now, it will be seen that no option having been exercised when it first arose 
on the expiry of the first period of 42 years on May 6, 1947, in respect of the 
petitioner’s undertaking, the first occasion on which the right or option to pur- 
chase the undertaking will arise, would be at the end of expiration of the next 
ensuing period of ten years and not earlier. This period of ten years has 
necessarily to be calculated from the date of expiry of the first period of 42 
years. In other words, the next period of ten years after the initial period of 
42 years would commence from May 6, 1947. The contention of the petitioner 
is that this second period of 10 years must, therefore, end not earlier than 
May 5, 1957. It does not appear that the right to purchase the undertaking 
was also exercised by the requisite authorities at the end of this period of ten 
years which expired on May 5, 1957, but during this period several impor- 
tant changes had taken place. Parliament had passed a new Act called the 
Electricity (Supply) Act, 1948. Under this Act, power was taken to consti- 
tute the State Electricity Board and the State Electricity Board was consti- 
tuted in most of the States, at any rate in the then State of Madhya Pradesh 
under the Supply Act of 1948. There was a reorganisation of States under 
which the eight districts of Vidarbha became part of the new State of Bombay, 
and the State of Bombay had also a State Electricity Board. There is no 
material on record to show whether either the State Electricity Board of 
Madhya Pradesh or the State Electricity Board of the State of Bombay took 
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any steps to exercise the right of purchasing the petitioner’s undertaking in 
1956 or 1957. Under the Supply Act of 1948, a provision was made in s. 71 
empowering the State Electricity Boards to exercise the right or option to 
purchase the undertaking of a licensee under the Electricity Act which vested 
under the provisions of the 1910 Act in the Provincial Government or the 
local authority. This right was conferred by the provision of s. 71 which said 
that the right of option of purchasing an undertaking of a licensee vesting in 
the Provincial Government or the local authority shall be deemed to be trans- 
ferred to the State Electricity Board and shall be exercisable by the Board in - 
accordance with the provisions of the 1910 Act in the same manner by which 
the right could have been exercised by the Provincial Government or the local 
authority. The Indian Electricity Act underwent drastic changes by Act 
No. XXXII of 1959 passed by Parliament. We have already pointed out 
that the original ss. 5, 6 and 7 of the Indian Electricity Act, 1910, were sub- 
stituted wholesale by the new ss. 5, 6 and 7, by Act No. XXXII of 1959. 
Another important variation was the repeal of s. 71 of the Supply Act of 
1948 which had vested the right of compulsory purchase of undertakings vest- 
ing in the Provincial Government or the local authority in the State Electri- 
city Board. The State Electricity Boards were given a right to exercise the 
option of purchasing the undertaking of a licensee by express power granted 
to the State Electricity Board under the new s. 6 which was substituted in the 
1910 Act. Another important addition was the addition of s. 4A to the 1910 
Act. Under this section, a unilateral power of effecting alterations and amend- 
ments in the terms and conditions of the licence was given to the State Gov- 
ernment, only with the proviso that no such alteration or amendment could be 
made except with the consent of the licensee, unless such consent was, in the 
opinion of the State Government, unreasonably withheld. The power to make 
alterations and amendments on the application of the licensee also vested in 
the State Government as previously provided in s. 4(3) of the 1910 Act and 
the 1903 Act. It will thus be seen that s. 6(/) of the 1910 Act as now stand- 
ing prescribed a procedure and manner of exercising the right of purchasing 
the undertaking. It is also clear that the consequences of exercising the option 
were far-reaching. Once an option was validly exercised by the State Elec- 
tricity Board under sub-s. (6) of s. 6, the licensee was under a statutory obli- 
gation to deliver the undertaking to the State Hlectricity Board at a specified 
point of time, namely, on the expiration of the relevant period referred to in 
sub-s. (Z), that is, on the expiry of the period specified in the licence. Such 
delivery of the undertaking also has yet another far-reaching effect, namely, 
that the undertaking from then on vests in the purchaser free from any debt, 
mortgage or similar obligation of the licensee or attaching to the undertaking, 
and further the rights, powers, authorities, duties and obligations of the 
licensee under his licence shall stand transferred to the purchaser and such 
purchaser would then be deemed to be the licensee, and where the purchase is 
by the State Electricity Board, the licence ceases to have further operation. 
This is because the Supply Act of 1948 itself operates as provided in s. 26 of 
that Act, as a licence of the Board for the purpose of the Indian Electricity 
Act, 1910. 

A perusal of s. 6(/) of the 1910 Act as amended in 1959 shows precisely 
what has to be done by the Board which has the option of purchasing the 
undertaking. The option of purchasing the undertaking no doubt arises at 
the expiration of the period specified in the licence, but the law requires the 
Board to exercise the option in advance, as it were, by serving upon the 
licensee a notice in writing. That notice has to be sent not less than one year 
before the expiry of the period of licence and the notice must state that it 
requires the licensee to sell the undertaking to the Board at the expiry of the 
relevant period specified in the licence. Thus, the requirements of the notice 
are: 

(i) intimation that the option is exercised; 
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(ii) demand on the licensee to sell the undertaking; and f 

(iii) specify the date on which the relevant period specified in the licence 
expired as the date on which the licensee is required to sell the undertaking. 

Under sub-s. (6) of s. 6 of the 1910 Act, it does not appear that the de- 
mand for delivery of possession is required to be mentioned in the notice 
given under sub-s. (J) of s. 6. The obligation to deliver the undertaking to 
the State Electricity Board is cast by the statute itself on the licensee and the 
date on which the delivery is to be given is also indicated in that sub-section 
and that date is the date of expiry of the relevant period specified in the 
licence. Sub-section (4) of s. 6 requires the Board to give an intimation in 
writing to the State Government if it intends to exercise the option of pur- 
chasing the undertaking of the licensee and that intimation has to be given 
at least 18 months before the expiry of the relevant period specified in the 
licence. It is thus clear that so far as the Board is concerned, it has to make 
up its mind whether it intends to exercise the option given to it under s. 6(J) 
at least six months before the notice required to be given in writing under 

s. 6(J) is to issue from the Board to the licensee. It does not therefore appear 
" that there is any necessity for the Board to intimate to the licensee that it 
intends to exercise the option of purchasing the undertaking. Probably, the 
Board is required to intimate in writing of its intention to exercise the option 
of purchasing the undertaking to the State Government, because the Stato 
Government is the next authority in the order of priority which can exercise 
the option in the like manner, and in cases where neither the Board nor the 
State Government elects to purchase, any local authority constituted for the 
area is the third best in the order of priority, which can exercise the option 
of purchase. 

The petitioner’s contention therefore is that the requirements as to the 
notice must be strictly followed, inasmuch as the right to purchase an under- 
taking which is conferred on the Board is a grant of the statute. It is a right 
of compulsory purchase. The licensee has no option to refuse to sell or give 
delivery of the undertaking once a valid notice under sub-s. (7) of s. 6 is 
issued to the licensee. When the right to purchase is created by the statute, 
the condition precedent for the exercise of the right, according to the peti- 
tioner, has necessarily to be satisfied and that condition is the issuance of a 
valid notice satisfying all the requirements of the statute. We have pointed 
out above what a valid notice that can be issued under sub-s. (1) of s. 6 must 
contain. Now, if the notice given by respondent No. 1 in this case is scruti- 
nized, it will be seen that undoubtedly the notice purports to be given under 
sub-s. (Z) of s. 6 and it undoubtedly requires the petitioner to sell the under- 
taking to the Board not at the expiry of the relevant period but on the mid- 
night of May 3/4, 1967, and that time is described as the date of expiry of 
the licence granted to the petitioner. The objection of the petitioner is that 
the period specified in its licence did not expire on the mid-night of May 3/4, 
1967, at all. It expired on the mid-night of May 5/6, 1967, or on the mid- 
night of May 5, 1967. This is because the period which is to expire in May 
1967 commenced on May 6, 1957, and that was the period of ten years and 
the period of ten years could not expire earlier than the anniversary of the 
date of the commencement, that is, on the mid-night of May 5/6, 1967. 

The answer of the answering respondents to this objection is that the terms 
and conditions regarding the exercise of the option and the time when the 
option is to be exercised have been amended by a notification issued by the 
State Government on April 19, 1966, and if that notification and the amend- 
ment made thereunder are operative and binding, as they say it is, on the 
parties, the notice requiring the petitioner to sell the undertaking on the mid- 
night of May 3/4, 1967, is flawless, because that, according to the respondents, 
ig the date of expiry of the licence granted to the petitioner. We have there- 
fore to examine the validity of this defence to the notice. 

We have reproduced the above notification dated April 19, 1966, by which 
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the amendment was effected in cl. 3(0)(#) in tthe terms and conditions of the 
licence. That clause would now read as follows after the amendment effected 
by the State Government by its notification dated April 19, 1966. 

“The option of purchase given by sub-section (1) of section 7 of the Act shall be 
exercisable on the expiration of the period of 10 years on the 4th of May 1957 and the 
expiration of every subsequent period of 10 years during the continuance of this licence.” 

We have already referred to the new s. 4A inserted in 1959 in the 1910 
Act which empowers the State Government to make alterations and amend- 
ments in the terms and conditions of the licence. Under the proviso to sub- 
s. (1) of s. 4A, such alterations or amendments can be made either with the 
consent of the licensee or without the consent of the licensee if in the opimion 
of the State Government such consent has been unreasonably withheld. <Ac- 
cording to the return filed by respondent No. 2, the State Government had 
addressed a letter on January 17, 1966, to the petitioner requesting it to con- 
sent to the proposed amendment. The amendment proposed was in the same 
form as it ultimately appears finally in the notification dated April 19, 1966. 
It is common ground that no reply was sent by the petitioner to this demand 
of consent made by the State Government. So, there is no doubt that the 
licensee withheld the consent. According to the licensee, the consent was with- 
held because the proposal sent to it was so unreasonable and ambiguous and 
therefore void, that it could not have possibly assented to such an amendment 
being made in cl. 3(0)(z). The question, therefore, whether consent has been 
unreasonably withheld is linked up firstly with the reasonableness, clarity or 
the validity of the amendment which was proposed and ultimately made in 
the proviso to sub-s. (7) of s. 4A of the 1910 Act. We have already pointed 
out that the third period of ten years of licence commenced on May 6, 1957. 
That would be so because the earlier period of ten years which commenced 
on May 6, 1947, would expire on May 5, 1957. Now, what the amendment 
proposed js that the option to purchase given under the Act shall be exercis- 
able on the expiration of the period of ten years on May 4, 1957, meaning 
thereby that the period of ten years which was to end in 1957 ended on May 
4, 1957. On the face of it, it would appear that the amendment effected in 
1966 stating that the option to purchase under the Act shall be exercisable 
on the expiration of the period of ten years on May 4, 1957, is saying some- 
thing which is meaningless and unenforceable. The period of ten years start- 
ing with the commencement of that period on May 6, 1947, could never end 
on May 4, 1957. In any case, the learned advocate for respondent No. 1 did 
not seriously dispute this position. Therefore, to say, ‘‘on the expiration of 
the period of ten years on the 4th May 1957’’, is to say something which is 
an impossibility in fact. Once it is clear that the date of commencement is 
May 6, 1947, the date of commencement of the next period after the period of 
ten years will be May 6, 1957, and the date of ending of the earlier period 
can only be May 5, 1957. The further consequence of the amendment is, as 
it were, that the next period of licence, that is, the next period of ten years 
commences on May 5, 1957, and would end on May 4, 1967. We are unable 
to see how in purported exercise of the powers under s. 4A of the 1910 Act, 
the State Government could alter or amend clause 3(0)(%) of the licence in 
such a manner as to create complete confusion and communicate something 
which is impossible to happen. We are not called upon to find out what was 
the necessity for making such an amendment. According to the return filed 
on behalf of respondent No. 2, the clause, as it stood before the amendment, 
was unworkable and therefore the amendment in the present form in that clause 
was required to be made. It has not been explained to us how or why that 
clause was unworkable, but that clause having been substituted by the pre- 
sent clause, the rights and obligations of the parties must be determined on 
the clause-as it is. 

Here, we may dispose of a submission made on behalf of respondent No. 1. 
It was urged that in case the latest amendment made in this clause in 1966 
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was invalid or unworkable or for any reasons was void, then such finding 
would ipso facto revive the clause as it was prior to the amendment, and if 
that was the effect of declaring the new amendment void, respondent No. 1 
would be entitled to fall back, as it were, on the clause as it stood prior to 
the new amendment, and on that footing, the validity of the notice ought 
to be adjudged. We are unable to accept that such a result would follow if 
the new amendment made in 1966 is found to be invalid. It is now wel- 
settled that where a power to amend a rule or statute is exercised and some- 
thing comes to be substituted in place of what was previously existing, the 
very act of substitution or amendment has the effect of the previously existing 
rule ceasing to subsist and it does not get automatically revived. What 
applies to a statute or a rule would equally apply to a term, especially when 
the new amendment has been effected in spite of want of agreement of the 
party affected thereby. This principle of construction of effect of amendment 
was followed in a Division Bench decision of this Court in Secretary, M’ctpal 
Com. v. Nandkishore.' If a term of a licence gets replaced or substituted by 
another term, merely because the latter term is found to be unworkable or in- 
valid [it] cannot revive or restore, as it were, the term which it replaces to its 
original position so as to be available for working out the rights of the parties. 
In a recent decision in B. N. Tewari v. Union of India? the matter was exa- 
mined in respect of the rule made by the Central Government in the matter 
of what is called the carry forward rule, which determined promotions of em- 
ployees in public services. By an earlier decision of the Court, a certain rule 
was held to be invalid for certain purposes. It was substituted later on by 
another rule. The argument that seems to have been advanced was that if 
the latter rule was struck down, it necessarily implied revival of the earlier 
rule. This contention was negatived on the ground that by the act of sub- 
stitution the earlier rule ceased to subsist. In our opinion, the same result 
must follow so far as the efficacy of the original term of cl. 3(0)(i) in the 
licence as it stood in 1947 until it was amended in 1966 was concerned. 
Respondent No. 1 will not therefore be able to rely on the previously existing 
el. 8(0) (i) in finding out the date of expiry of the period. 

Even on the substituted clause as it is the notice would suffer because the 
amended terms suggest that the ten-year period expires on May 4, 1957 and 
therefore the commencement of the new period on this basis would be on May 
5, 1957. The period of ten years commencing on May 5, 1957, must end on 
May 4, 1967 and cannot possibly end on the mid-night between May 3/4, 1957. 
This is yet another fallacy that is introduced by the artificial fixation of May 
4, 1957, as the date of the expiry of the ten-year period. It may be that the 
power to alter or amend conditions of the licence may include a power to 
determine the duration of the licence or even to fix a date for exercise of the 
option, but there is no power, as far as we can see, to say that the period of 
ten years in respect of the period which has commenced on May 6, 1947, would 
end on May 4, 1957. As rightly urged by the learned counsel for the peti- 
tioner, it is an impossibility. It must, therefore, be held that the amendment 
effected itself is unworkable and creates a situation which is impossible of 
performance. 

There is also another fact with regard to the clause emerging after the amend- 
ment made in 1967. The clause as it now stands states that the option of 
purchase is given by sub-s. (Z) of s. 7 of the Act. Obviously, this has re- 
ference to the old sub-s. (/) of s. 7 of the 1910 Act prior to its amendment 
in 1959. The option of purchase is given after the amendment effected in 
1959 in the 1910 Act under s, 6(/) of the Act and under s. 7 as it-now stands. 
In fact, there are no sub-sections to s. 7 of the 1910 Act as substituted by the 
amendment effected in 1959. When this was pointed out, it was explained 
that even though there is no corresponding amendment made in this section 
under which the right to exercise the option is given, s. 8 of the General 
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Clauses Act can be legitimately called in aid in’ the interpretation of this 
clause in the agreement, and when construed with the aid of s. 8 of the 
General Clauses Act, it must be held that the reference to s. 7(1) is a refer- 
ence to the existing s. 6(J) of the 1910 Act. In support of this proposition, 
the learned counsel invited our attention to the following decisions: Bombay 
Chronicle v. V. B. Potdar; Mohan Chowdhury v. Chief Commr., Tripura;+ 
N. 8. Thread Co. v. James Chadwick & Bros® and Emperor v. Rayangouda 
Lingangouda.6 It may not be necessary to contest that s. 8 of the General 
Clauses Act is equally applicable in interpreting statutes as well as instru- 
ments and that a document like a licence given to an undertaking is an in: 
strument. It will answer the description of an instrument as judicially 
noticed and the provisions of s. 8, if otherwise attracted, the respondents will 
be entitled to avail of, for construction of cl. 3(0)(i) as emerging after the 
amendment. But, in our opinion, s. 8 can be called in aid in respect of an 
existing instrument, that is, an instrument which itself does not get amended 
by amendments made in statutes which are referred to in the instrument. 
But we fail to see how s. 8 can be of any assistance when what is to be con- 
sidered is a clause in the instrument after its amendment long after the re- 
pealing Act is on the statute book. The amendment is effected in 1966 and 
it is difficult to see that in 1966 the amending authority could say that they 
would retain the reference to s. 7(Z) of the Act and that by that they intend- 
ed that the reference should be understood as referring to the repealed s. 7(1) 
of the 1910 Act. Though nothing much turns on the reference to this section 
in the clause as it stands, the omission to make the consequential change in 
the reference to the appropriate section shows that there is hardly any appli- 
cation of mind by the authority which was purporting to exercise its power 
under s. 4A of the 1910 Act in making an amendment in exercise of its powers 
under the proviso to sub-s. (J) of s. 4A. It is in that context that the re- 
tention of s. 7(/) prior to its amendment in 1959 assumes some importance. 
One of the complaints of the petitioner is that the power under s. 4A has not 
been consciously or properly exercised by the State Government by applica- 
tion of mind, and one of the instances in support of this contention is that 
even though s. 7(1) of the 1910 Act was substituted by s. 6(7) in 1959, the 
State Government did not care to notice this change and allowed the refer- 
ence to the same old section which was repealed when it was amending 
el, 8(0) (i). It may be that the amendment may not be bad merely because 
of retention of a reference to s. 7(/), but the fact that no care was taken to 
find out whether the right to exercise the option is exercisable under s. 7(1) 
of the old Act as it stood or under s. 6(/) of the Act as it now stands, dis- 
plays a lack of due care and attention in exercising the power under s. 4A of 
the 1910 Act. 

The proposed amendment, therefore, vests the right or option to purchase 
to be exercised at a point of time when the period for which the licence is in 
operation has not come to an end. This cannot be done because the right of 
exercising the option to purchase can only arise at the expiry of the period 
indicated in the licence. If that period did not end and cannot end either on 
May 4, 1957 or May 3, 1967, a notice which requires the petitioner to sell 
the undertaking on that date is patently bad and invalid. 

In meeting these objections, the learned counsel for respondent No. 1 urged 
that in construing the impugned notice it will be proper to divide it into 
three parts. According to the learned counsel, the notice covers three aspects: 
(i) it communicates to the petitioner its decision to exercise the option to pur- 
chase; (ii) it requires the petitioner to sell the undertaking; and (iii) it calls 
upon the petitioner to deliver possession on the stated date. What is urged is 
that the only requirement of s. 6(/) which a valid notice must satisfy is the 

3 (1961) 63 Bom, L.R. 812. L.R. 21. 
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giving of a notice in writing and that notice must require the licensee to sell 
the undertaking at the expiry of the relevant period. This, according to the 
learned counsel, has been sufficiently complied with, though there may be an 
error in stating the date of the expiry of the relevant period. The argument 
is that both the parties knew what the date of the expiry of the relevant 
period is, and nothing much turned on mentioning a date which may not be 
identical with the date of the expiry of the relevant period. If an earlier 
date has been indicated, may be by mistake, the petitioner is not bound to sell 
the undertaking on that date but could sell on the appropriate date on the 
expiry of the period, and no harm is caused nor is the petitioner put to any 
injury or prejudice by the mention of a date earlier than the date of the ex- 
piry of the period. As to the demand in the notice for delivery of the under- 
taking on the same date, that is, on the mid-night of May 3/4, 1967, the obli- 
gation is cast by the statute as provided under sub-s. (/) of s. 6 of the Act 
and that obligation could very well be honoured by the petitioner by deliver- 
ing the undertaking on the expiry of the relevant period irrespective of what 
date of the expiry of the period is mentioned in the notice. 


We are unable to accept this construction of the notice or what the law re- 
quires the Board to do in exercise of the right given to it under s. 6 of the 
Act. As we have already pointed ont, the statute does not require the Board 
to give any intimation to the licensee that they intend to exercise the option 
of purchasing. Determination of such intention takes place much earlier when 
the Board is required to give a notice under sub-s. (4) of s. 6 to the State 
Government. Such a notice has been given by the Board to the State Govern- 
ment in this case. On a plain reading of sub-s. (J) of s. 6, it is clear that 
what it provides for is the manner of exercising the option of purchasing and 
that manner requires (i) the Board to give a notice in writing, (ii) that the 
notice shall be given not less than one year before the expiry of the relevant 
period, and (ili) that the notice should require the licensee to sell the under- 
taking to the Board at the expiry of the relevant period. 


This last requirement, namely, calling upon the licensee to sell the under- 
taking at the expiry of the relevant period is, in our opinion, the essence of 
the notice required to be given. It is not as if the indication of the date of 
expiry of the relevant period is a surplusage or an irrelevant or immaterial 
addition. Unless the date of expiry of the relevant period is mentioned, and 
mentioned correctly, the licensee cannot be called upon to deliver possession 
though it is not necessary to give any notice to the licensee calling upon him 
to deliver possession. The obligation to deliver possession is the requirement 
of the statute, but it is necessary to state at the time of giving the notice 
under sub-s. (J) of s. 6, what is the date of the expiry of the relevant period 
because it is on that date that the licensee is required to deliver the under- 
taking to the purchaser. We have already pointed out that other consequences 
follow on such delivery, namely, vesting of the property in the purchaser. It, 
therefore, cannot be denied that accurate and proper mention of the date of 
the expiry of the relevant period has an integral part to play in exercising 
the right or option to purchase under sub-s. (J) of s. 6. It might be remem- 
bered that the notice under the scheme of s. 6 is required to be given at least 
12 months prior to the date of the expiry of the period. Though s. 7(/) of 
the 1910 Act is replaced by the new s. 6(J) by the amendment made in 1959, 
the effect of the new section is not merely to reproduce the provisions of the 
old section. The whole scheme seems to be altered by the provisions made in 
the new s. 6 of the 1910 Act. The changes effected have been pin-pointed 
under a recent decision of the Gujarat High Court in Sidhpur Electric Indus- 
trial Co. Ltd. v. State of Gujarat.’ The following differences will be noticed 
in the scheme of the old s. 7 and the new s. 6: 


(1) Under the old law, the option vested in the Board; now, the option 
7 [1964] Guj. 647, 
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vests in not only the Board, but also in the Government and in the local 
authority ; 

(2) Under the old law, the notice was of one character, under the new law, 
it is required to be of another character ; 

(3) There was a right of the waiver of the option to purchase under the 
old law, that right is taken away under the new law; 

(4) Under the old law, the price was to be paid before delivery was to be 
made, now, the payment of the price is deferred and delivery is to be made 
immediately on the specified date; and 

(5) Under the old law, good-will was to be one of the items for valuation 
of the undertaking, now that item is to be excluded from valuation. 

It will thus be seen that the provisions about the notice under s. 6 as to 
the manner of exercising the right of option and the consequences thereof 
have more far-reaching effects and, therefore, must be strictly construed. The 
reason why a sufficient notice is required to be given when a business like the 
electricity company is proposed to be purchased can easily be imagined. If 
the licensee knows that from a particular date he will cease to be the licensee 
of the undertaking, he has to take steps in anticipation of that date to arrange 
for contracts and obligations for the services of the staff and numerous other 
matters which an undertaking of this dimension may require the licensee to 
anticipate and provide for. It eannot, therefore, be said that the correct men- 
tion of the date of the expiry of the period is a mere formality or a techni- 
eality. It is undoubtedly connected with the management of affairs of the 
undertaking and the licensee must know from what date he will be required 
to deliver possession and the licence will cease. It may be noticed that the 
transfer of title by operation of law is not deferred until the sale is effected. 
Tt takes place on the delivery of the undertaking as provided in s. 7 as is 
now stands. The obligation to give delivery to the Board is cast by the statute 
[and is] not dependent on any action by the Board. We are pointing out all these 
consequences and provisions to show ‘that the mention of the appropriate and 
correct date of the expiry of the relevant period is an integral part of the 
requirement of the section, and if that is not properly indicated or accurate- 
ly mentioned, the notice must suffer from a serious lacuna proving fatal to the 
validity of the notice. 

In this context, it is also pointed out that the Legislature advisedly used the 
word ‘‘shall’’ in prescribing the manner of exercising the right of purchase 
and provides that the Board shall serve upon the licensee a notice in writing 
of not less than one year requiring the licensee to sell the undertaking to it 
at the expiry of the relevant period referred to in the sub-section. The mere 
use of the word “shall’’ may not be decisive: of the intention of the Legisla- 
ture. It is, at any rate, indicative that the Legislaure intended what ought 
to be done and what the contents of the notice should be. The learned counsel 
for the petitioner referred us to the decision of the Madhya Pradesh High 
Court in G. & M. I. & E. Supply Co. v. M. P. Electricity Board® and in 
particular to the observations at pages 3 and 4. The case arose under the 
Indian Electricity Act, 1910, and was between a licensee and the Madhya 
Pradesh Electricity Board. The question in that case was with regard to eom- 
pliance with sub-s. (4) of s. 6 under which the State Electricity Board is re- 
quired to give intimation of its intention to exercise the option to purchase. 
No such intimation was given in terms of s. 6(4). On the other hand, what 
the Board did was to request the Government of Madhya Pradesh to entrust 
the distribution of electricity at Neemuch to the Board in terms of certain 
clauses in the licence. Repelling the contention that the intimation was equi- 
oa to compliance with s. 6(4), the Division Bench observed as follows 

4 
(p “The giving of an intimation under sub-section (4) is not an empty formality he- 
tween the Board and the State Government. The intimation when given makes the 
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licensee, at least eighteen months before the expiry of the relevant period mentioned 
in Sec. 6(1), aware of the fact that the Board intends to purchase the undertaking and 
gives to the licensee the minimum statutory time of eighteen months within which to 
get ready for selling the undertaking to the Board. The absence of an intimation eli- 
minates the Board from the field of those entitled to exercise the option of purchasing 
the undertaking and thus to that extent improves the chances of the licensee retaining 
its undertaking even after ‘the expiry of the relevant period’ referred to in sub- 
section (1).” 

The use of the word ‘‘shall’’ is ordinarily mandatory, though it is some- 
times capable of being interpreted as not so, depending on the context in which 
the word is used. In the context in which the word ‘‘shall’’ is used in this 
s. 6(7), we are of opinion that every requirement of the notice must be com- 
pulsorily carried out for a valid and effective exercise of the right of option 
to purchase by the Board. 

A decision of the Allahabad High Court was relied upon by both the sides 
though for different purposes. That decision is reported in U. P. 8. E. Board 
v. Seth R. Gopal.2 On the facts giving rise to that case, it appears that the 
State Electricity Board there had given two notices to the licensee. In the 
earlier notice, the date of the expiry of the period was wrongly stated to be 
January 4, 1964, but in the subsequent notice which was styled as ‘‘amend- 
ing notice’’, the correct date of the expiry of the period was mentioned. The 
Iligh Court observed (p. 192): 

“Undoubtedly, the option must be exercised strictly in accordance with the proce- 
dure prescribed. The procedure requires that the option is to be exercised by serving 
upon the licensee the requisite notice. The notice is to be in writing and of not less 
than one year.” 

The learned counsel for the petitioner relies on this part of the judgment, 
namely, that the option must be exercised strictly in accordance with the pro- 
cedure prescribed. 

Patel and Co. v. State’ is another decision on which reliance is placed in 
support of the contention that when a condition precedent has to be satisfied 
before the rights created can flow and be enforced, the statutory provisions 
regulating the manner in which the right shall be exercised cannot be whittl- 
ed down by any considerations of equity. The Division Bench observed as 
follows (p. 40): 

“It is a settled rule of construction of statutes that statutory provisions which regu- 
Jate the manner in which the Government or public officials shall exercise the power 
vested in them and which are intended for the protection of public interest and private 
rights are to be construed mandatory rather than directory. It hag been stated in Max- 
well on Interpretation of Statutes, Eleventh Edition, at page 364 that 

‘Where powers, rights or immunities are granted with a direction that certain regu- 
lations, formalities or conditions shall be complied with, it seems neither unjust nor 
inconvenient to exact a rigorous observance of them as essential to the acquisition of 
the right or authority conferred’...” 

The last case referred to in this context is of the Gujarat High Court to 
which we have already made a reference namely, Sidhpur Electric Industrial 
Co, Ltd. v. State of Gujarat. The argument before the Gujarat Tigh Court 
was that the provisions relating to the service of notice and the requirement 
of calling upon the licensee to sell the undertaking were directory in nature 
and were not mandatory, and therefore if they did not strictly comply with 
the terms of s. 6, they could be examined with a view to see whether there 
was substantial compliance with the terms thereof. The notices concerned 
were given by the Board to certain licensees under the Electricity Act. Then 
a passage from Crawford on Statutory Construction has been quoted to the 
following effect (p. 333) : 

“If a statute enumerates the things upon which it is to operate everything else 
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must necessarily and by implication be excluded from its operation and effect. So if 
a statute directs certain acts to be done in a specified manner by certain persons, their 
performance in any other manner than that specified or by any other person than is 
there named is impliedly prohibited.” 

Again, a passage from Maxwell on Interpretation of Statutes is quoted to 
the following effect (p. 362): 

“It may, perhaps, be found generally correct to say that nullification is the natural 
and usual consequence of disobedience, but the question is in the main governed by 
considerations of convenience and justice, and, when that result would involve general 
inconvenience or injustice to innocent persons, or advantage to those guilty of the 
neglect, without promoting the real aim and object of the enactment, such an intention 
is not to be attributed to the legislature.” 

Thereafter, the Court observed as follows (p. 695): 

“In a previous passage, the learned author has stated that, when a statute mentions 
a certain prescription by way of a condition precedent, then, the compliance with that 
condition precedent is a mandatory provision. He has also stated that, when a statute 
prescribes a certain form or manner in which a certain act is to be done and also does 
not mention as to what the consequence of the non-compliance of the form or manner 
will be, then, the question as to whether the prescription is directory or mandatory has 
got to be judged by examining the whole scope and purpose of the enactment concerned... 

...Judicial precedents in India have recognised the principle enunciated by the 
English authorities that where breach of a provision is likely to cause injustice to inno- 
cent parties, then, compliance with that provision must be regarded to be mandatory. 
Maxwell has also pointed out that if the result of the breach of a provision is likely to 
give an advantage to the person who has to carry out the statutory duty, then, the pro~ 
vision may well be regarded as mandatory.... 

...It is of the essence of the matter that the notice must exercise the option at 
the point of time mentioned in the section and if it does not comply with that part of 
the section, then, in our judgment the breach is fatal.” 

In our opinion, this contention of the petitioner is well-founded and must 
be accepted. As we have already pointed out, the right given to the State 
Electricity Board is a right of compulsory purchase of the undertaking. The 
undertaking of the licensee is bound to be delivered into the possession of the 
purchaser irrespective of its valuation. The possession has to be delivered 
first and the amount of compensation or price may be determined at a later 
date. If that is the consequence of the exercise of the right of purchase, the 
requirements of the law which creates this right and prescribes a mode of 
performance for enfrocement of that right must be followed according to the 
provisions of the statute itself. There is no doubt, therefore, that the provi. 
sion of s. 6(1) requiring the Board to mention in the notice that the licensee 
is required to sell the undertaking at the expiry of the relevant period is an 
essential requirement of the law and must be accurately and sufficiently de- 
scribed and mentioned in the notice. We are unable to hold that by reason 
of the amendment effected by the State Government in cl. 3(0)(i) of the 
licence, the period could be artificially altered to something less than ten years, 
so as to expire on a date earlier than ten years and thus to give a cause of 
action to respondent No. 1 to issue a notice requiring the petitioner to sell 
the undertaking at such an artificial date. We have already indicated that to 
speak of a period of ten years ending on May 4, 1967, is to speak something 
which is unintelligible. Once it is held that the date of commencement of the 
period was May 6, 1947 or May 6, 1957, the period of ten years could not 
possibly end on a date earlier than on the mid-night of May 5, 1967. We 
have also pointed out that the notice speaks of the expiry of the period on 
the mid-night of May 3/4, 1967, which is also wrong, because even in that 
ease, assuming that the period of ten years were to expire on May 4, 1957, 
the date of expiry of the next period would be the mid-night of May 4/5, 1967 
and not May 3/4, 1967. We are really unable to understand how the term in 
cl. 8(0) (i) regarding the time of expiration of the period of ten years could 
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at all come to be artificially fixed as expiring on May 4, 1957, in the year 
1967. The amendment is effected. in this clause by the State Government in 
1966, and what that amendment tells is that one period of ten years would ex- 
pire on May 4, 1957. We have already pointed out that to speak of some- 
thing to be done in futuro as the amended clause would seem to suggest by 
use of the words ‘‘shall be exercisable’? in 1967 with respect to a date of 
1957 is again prescribing something which is impossible of performance. Wea 
have reproduced the amended cl. 3(0) (i) as it emerges by reason of the amend- 
ment effected in 1966, and we are unable to see any reason why it was neces- 
sary to effect such a type of amendment in the term of the licence which pro- 
vides for the exercise of an option to purchase on the expiry of the period 
indicated in the licence. 

It is interesting to notice how the State Government itself understood the 
original provisions of cl. 3(0) (i) as it existed from 1947 till 1966. In para. 4 
of their affidavit, the State Government have averred as follows: 

“I submit that the said clause 3(0)(i) of the said licence, as it stood prior to its 

endment by the Notification dated the 19th April 1966 did not clearly specify the 
dat#,on which the option of purchasing the petitioner’s undertaking covered by the said 
Ligenice could be exercised. I submit that the said Clause 3(0)(i) prior to its amend- 
ment provided for two alternative dates for exercising the right of purchasing the under- 
taking. The Government considered that it was not in the public interest to have an 
ambiguous provision like the said clause 3(a)(i) as it was prior to its amendment in a 
licence under the Indian Electricity Act, 1910.” 
So, in the view of respondent No. 2, the term 3(0) (i) of the licence as it stood 
prior to the amendment in 1966 was ambiguous. We are unable to see how 
that ambiguity is resolved, if not made worse, by the amendment. If the 
existing provision in cl. 3(0)(i) was ambiguous, we have no hesitation in hold- 
ing that the amendment effected in 1966 makes it even more so and it is also 
unintelligible. We have, therefore, come to the conclusion that the respon- 
dents were not entitled to take any advantage of the amendment effected in 
el. 8(0) (i). That amendment created an ambiguity because it was made re- 
trospectively applicable and curtailed the period without any authority and 
therefore was ineffective. If the notice impugned in this petition was pur- 
ported to have been given in exercise of that power, the power itself is non- 
existent so far as the mentioning of the correct date of the expiry of the 
period of the licence is concerned. It is true that the power to exercise the 
option of purchase has been independently conferred on the State Electricity 
Board by reason of s. 6(/) of the Act as amended in 1959, but the exercise 
of the power is coupled with an obligation to exercise it in accordance with the 
manner prescribed in the section. If the requirements of that sub-section have 
not been complied with, the notice itself is invalid and must be struck down 
on that account, and accordingly, we hold that the impugned notice dated 
April 26, 1966, as per annexure E is invalid in law and is unenforceable and 
cannot be relied upon or availed of by respondent No. 1. 

We may now consider another limb of the argument addressed before us by 
the learned counsel for the petitioner. That contention, according to the peti- 
tioner, goes to the very root-of the matter and the contention is that the 
terms and conditions of the petitioner’s licence cannot be altered in the manner 
that has been done by respondent No. 2, nor is respondent No. 1 entitled to 
exercise any right of purchase. The original licence granted in 1905 has 
been extracted as annexure A to the petition. Clause 3(g) of the licence 
speaks of the right of purchase and it says that this right shall enure after 
the stated period and the terms of purchase shall be those set forth in s. 7 
of the Act. Paragraph 2 of the licence states that the ‘‘the Act’’ means the 
Indian Electricity Act, 1903. Under the Indian Electricity Act, 1903, the 
right of purchase is given under s. 7(/) of that Act first to the ‘local autho- 
rity, and if the local authority does not elect to purchase, then to the local 
Government. The argument is that these are the only authorities which can 
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exercise the right of purchase and not the State Electricity Board which is a 
creation of a much later date under the Indian Electricity Act, 1948 [Supply 
Act of 1948]. When the 1903 Act was repealed by the 1910 Act, s. 58 provid- 
ed for the repeal and consequences thereof. That section is as follows: 

“58. (1) The Indian Electricity Act, 1903, is hereby repealed: 

Provided that every Application for a licence made and every licence granted under 
the said Act shall be deemed to have been made and granted under this Act. 

(2) Nothing in this Act shall be deemed to affect the terms of any licence which 
was granted, or of any agreement which was made, by or with the sanction of the Govern- 
ment for the supply or use of electricity before the commencement of this Act.” 

It will be seen that under sub-s. (Z), though the 1903 Act is repealed, every 
licence granted under that Act is to be deemed to have been made and grauted | 
under the 1910 Act. Thus, by a fiction, the petitioner’s licence is to be deem- 
ed to have been granted under the 1910 Act. But according to the petitioner, 
it is sub-s. (2) which preserves his rights and obligations because under that 
sub-section nothing in the Act is to be deemed to affect the terms of any 
licence which was granted or of any agreement which was made, before she 
commencement of the 1910 Act. According to the learned counsel for ae 
tioner, sub-s. (2) of s. 58 is an independent provision and is not in the na 

of a proviso or an exception to what is provided in sub-s. (1). The argument 
further is that if no provision of the Act is to be deemed to affect the terms 
of the licence, then the same result must follow even in respect of the action 
taken under the provisions of the 1910 Act. In other words, what is contend- 
ed is that the power to alter the terms and conditions of the licence express- 
ly granted ‘to the authority under s. 4A of the 1910 Act cannot be called in 
aid to make any alterations in the terms and conditions of the licence granted 
to the petitioner under the 1903 Act. We are unable to accept this conten- 
tion. It would be more appropriate to construe the provisions of sub-s. (2) 
of s. 58 as providing that no provision in the new Act, i.e. the 1910 Act 
proprio vigore affects or alters the terms and conditions of a licence granted 
like that of the petitioner under the repealed Act. But we are unable to inter- 
pret this provision as immunizing the licences granted under the 1903 Act 
from any action in the matter of alteration or amendment of the conditions of 
the licence under the provisions of the 1910 Act. If that effect is to follow, 
the proviso to sub-s. (Z) of s. 58 would be nugatory and of no consequence. 
Apart from this, it will be seen that the petitioner’s licence has been amend- 
ed in respect of vital matters and which must be with its consent as the law 
then stood. On April 24, 1947, it was so amended and the effect of that 
amendment is that the provision in para. 2 applied the 1910 Act to the licence 
which is to be read and construed as subject in all respects to the provisions 
of the 1910 Act. What is more pertinent to note is that not only the 1910 
Act is applicable but the Act which is for the time being in force. In other 
words, whenever an occasion ares to determine as to what Act applies, re- 
garding the terms and conditions of the licence and the obligations of the 
licensee, it will be the Indian Electricity Act, 1910, [sic] for the time being in 
force. Section 4A of the Act is one of the sections of the Act, and if the 
State Government have taken action to amend the licence, there is no reason 
why the power to amend can be said to be wanting. Similarly, the autho- 
rity which has been given the right to exercise the option of purchase is ex- 
pressly provided for in s. 6. We are unable to accept the view that any pro- 
vision of the 1910 Act by itself impliedly effects an alteration in the terms 
and conditions of the licence. Therefore, it will not be possible to hold that 
the licence itself should be deemed to be altered or amended, and the State 
Electricity Board % one of the authorities which shall have the right of exer- 
cising the option to purchase. Once it is held that the existing licence of the 
petitioner is governed by the provisions of the 1910 Act, it must follow 
that it is subject to the rights created in the Board under s. 6 and the obli- 
gations also created by that Act. The Board, therefore, has undoubtedly the 
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right to exercise the option to purchase and it cannot be said that the Board 
is not one of the authorities which can exercise that option. 

We are also unable to hold that there is any indication that s. 58(7) was 
to be on the statute book making provision for the repeal of the 1903 Act 
and that the Legislature intended that sub-s. (2) of that section should operate 
as an independent section. It is part of s. 58 and must be read as providing 
for consequences of the repeal and enactment of the Act under which the 
existing licences are deemed to have been granted. We must, therefore, re- 
ject the second contention of the petitioner that there was no power in the 
Board to exercise the option to purchase. 

As we have come to the conclusion that the notice dated April 26, 1966, is 
invalid in law and is unenforceable having failed to satisfy the essential con- 
. ditions of the notice, that notice must be struck down and accordingly we 
quash that notice. The result is that the petition is allowed and the peti- 
tioner will be entitled to its costs from the respondents. 

Petition allowed. 


ORIGINAL CIVIL. 





Before the Hon'ble Mr. S. P. Kotval, Chief Justice, and Mr. Justice K. E. Desai. 
INDIAN EXPRESS NEWSPAPERS (BOMBAY) LTD. 


v. 
BASUMATI PRIVATE LTD.* 


Civil Procedure Code (Act V of 1908), O XXXVII, Sec, 10—Summary suit— Whether defendant 
in such euti without obtaining leave to defend can apply for stay of suit under s. 10, 


Under O.XX XVII of the Civil Procedure Code, 1908, as amended by the Bombay High 
Court, it is not necessary for a defendant to obtain leave to appear in a summary suit, 
The defendant in such a suit can make applications which do not raise defence to the 
suit without obtaining leave to defend. Therefore, a defendant in a summary suit can make 
an application under 8,10 of the Civil Procedure Code for stay of suit without obtaining 
leave to defend the suit, 

When ordering a suit to be stayed under the provisions of s. 10 of the Code the questions 
that the Court decides are not those of merits of claim and defence between the parties. 
The Court has to ascertain if a previously instituted suit is pending in a Court of competent 
jurisdiction and whether the matter in issue in the subsequently instituted suit is directly 
and substantially in issue in the previously instituted suit, 

Ramrichpal Singh v. Dayanand Sarup’, relied upon. 

Symon & Co, v, Palmer's Stores (1908), Limited?, Dewanchand & Sons v. Dora Few, 
Sennaji Kapurchand v. Pannafi Devichand', Krishnanath Balkrishna v. Ram Ratan® and 
Jagannath Murlidhar v. Rupchand*, referred to. 


In March 1963 the Indian Express Newspapers (Bombay) Ltd. (plaintiffs) 
sold and Basumati Private Ltd. (defendants) purchased from the plaintiffs 
Hoe Rotary Printing Machine for the price of Rs. 2,50,000. Originally, the 
defendants had executed in favour of the plaintiffs’ Bankers a demand promis- 
sory note thereunder promising to pay the said price along with interest at 
73 per cent. per annum. The promissory note executed in favour of the plain- 
tiffs’ Bankers was in August 1964 substituted by a demand promissory note 
for the above sum of Rs. 2,50,000 and interest at 74 per cent. per annum directly 
in favour of the plaintiffs. The defendants paid three respective amounts of 
Rs. 2,000 each respectively on June 15, October 29 and December 31, 1964, 
to the plaintiffs towards interest payable in respect of the above price. On 


* Decided, December 7, 1967. 0.0.3. Appeal 4 (1921) I.L.R. 48 Bom. 431, s.o. 23 Bom. 
No, 35 of 1966: Summary Suit No, 4 of 1968. L.R. 1228. 

1 [1955] A.I.R. All, 309, F.B. 6 (1960) 68 Bom. L.R, 407. 

2 [1912] 1 K.B, 259. 6 (1953) 56 Bom, L.R. 916. 

3 (1953) 54 Bom. L.R, 754. 


196 _-THE BQMBAY LAW REPORTER, [VOL. LXX. 


December 11, 1964, the plaintiffs sold and delivered three Inter Type Machines 
of the value of Rs. 5,000 to the defendants. The defendants paid further 
amount of Rs. 2,000 for interest on March 29, 1965. They further paid a sum 
of Rs. 1,00,000 towards the debt of the price and the promissory note on 
August 12, 1965. In spite of repeated demands made in correspondence, the 
defendants failed to make further payments. As the defendants failed to 
make further payments, the plaintiffs ultimately filed Suit No. 4 of 1966 on 
the Original Side of the High Court for recovering the aggregate sum of 
Rs. 1,92,684.72 in respect of the price of the machineries delivered. 

In December 1965 the defendants filed their Suit No. 2270 of 1965 in the 
High Court at Calcutta. The defendants thereafter proceeded to take out a 
notice of motion dated February 11, 1966, for stay of the trial of the plain- 
tiffs’ above suit until the disposal of the defendants’ suit at Caleutta. By 
an ex parte application made on February 10, 1966, the defendants obtained 
an order of ad interim stay of the plaintiffs’ suit pending the hearing of 
their notice of motion. The plaintiffs filed their affidavit in reply on the de- 
fendants’ notice of motion on February 15, 1966, and took out a notice of 
motion dated March 8, 1966, claiming that pending the hearing of the plain- 
tiffs’ suit the defendants should be“restrained by an order of injunction from 
proceeding with their Calcutta ‘suit.- Both the notices of motion came to be 
disposed’ of by Mr. Justice Mody by a common judgment delivered on March 
30, 1966. In the course of hig judgment Mody J., observed as follows. 


Mopy J. Mr. Thakker lastly contended that the Bombay suit is a sum- 
mary suit and that the defendants have no right to apply for stay as they 
have purported to do by the said notice o motion, as. the defendants have 
not yet obtained leave under O. XX XVII, r. 3 of ‘the Code of Civil Proce- 
dure. Now the reference to O. XXXVII, r. "3 is a reference to that rule as 
amended by our High Court ïn exercise’ of its powers under s. 122 of the 
Code of Civil Procedure. A mere reading of that rule shows that leave of 
the Court is required only for the purpose of defending the suit. The appli- 
cation for stay of the suit does not amount to an application or a step in the 
nature of defending the suit. ‘The object underlying the provisions of s. 10 
is clearly to prevent multiplicity of legal proceedings in respect of the same 
Subject matter. It is clear that that object would be defeated, at least to- 
some extent, if a defendant in a Summary suit is to be compelled to first obtain 
leave to defend and only thereafter to apply for stay under s. 10. As a 
matter of fact, if a defendant in a summary suit applies for leave to defend 
and if the leave is granted conditionally, the fulfilment or non-fulfilment of 
that condition might create more complications. This again clearly shows that 
the application for stay under s. 10 is not. an application for leave to defend 
and that, therefore, the defendant even in a summary suit ‘is entitled to apply 
for stay even before obtaining leave to defend. 

The plaintiffs appealed against the order of Mody J. gratiting stay of their 
suit pending the hearing and final ‘disposal of the. defendant’ s suit in the 
High Court at Calcutta. 


“A. B. Divan, with 8. J. Sor aoe, instructed w Ghimantal Shah & Co., for 
the appellants. 


F. S. Nariman, with Murzaban Mistree, instructed by Divekar & Co., for 
the respondents. 


K. K. Desar J. [His Lordship after ee out the facts and dealing with 
the first contention of the plaintiffs, proceéded.] The second contention made 
on behalf.of the plaintiffs was thatthe defendants ‘were ‘not entitled to take, 
out, the above notice of motion- before obtainiiig leave to defend. In that con- 
nection, Mr. Divan’ argned that’ under s. 10 of the Code the direction to Court 
is not to proceed with the trial of any suit. Relying upon the scheme of O. 
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XXXVII of the Code and observations in the cases of Symon & Co. v. Palmer’s 
Stores (1903), Limited! and Dewanchand & Sons v. Dora Few? he contended 
that trial in a summary suit never commences in any event until and after a 
defendant obtains leave to defend. In that very connection, relying upon the 
observations in the case of Sennaji Kapurchand v. Pannaji Devichand,? and 
other authorities, he pointed out that interlocutory orders are permitted 
to be made in suits ordered to be stayed. On the basis of these authorities, he 
contended that the plaintiffs had a right to issue a summons for judgment and 
unless the defendants at the hearing of such summons had been given leave 
to defend the trial of the plaintiffs’ suit could not commence. The contention 
was that the scheme of O. XXXVII is that the plaintiffs were entitled to a 
judgment without any trial if the defendants did not obtain leave to defend. 
The submission on the above footing was that before considering the above 
notice of motion, the learned Judge should have permitted the plaintiffs to 
have issued a summons for judgment and considered the question about grant- 
ing or refusing to the defendants leave to defend. The reply of Mr. Nariman 
on behalf of the defendants was that the above notice of motion claiming stay 
of the plaintiffs’ suit does not raise defence to the plaintiffs’ suit at all. The 
provisions in s. 10 are mandatory and obligatory and in the result whenever 
facts to which the provisions of s. 10 may be applicable are disclosed to or 
brought before a Court, it would be obligatory to order stay of suit. He fur- 
ther contended that the scheme of O. XXXVII now enables a defendant to file 
his appearance without obtaining leave in that connection. The scheme of 
O. XX XVII which previously prevented a defendant from appearing without 
obtaining leave has now been amended. In that connection, he relies upon 
the observations made in Krishnanath Balkrishna v. Ram Ratan* and Jagan- 
nath Murlidhar v. Rupchand> In the last referred case, on behalf of the 
plaintiff, it was contended that in the summary suit that was before the Court 
the defendant was not entitled to take out a notice of motion for recording 
a compromise because he had not obtained leave to defend. The contention 
was negatived after noticing that the marginal note to O. XXXVII, r. 3 was 
“Defendant showing defence on merits to have leave to appear”. Tendolkar 
J., held that under O. XXIII, r. 3 it was obligatory on the Court if an 
agreement or compromise was proved at any time before passing a decree 
to record the agreement and to proceed to pass a decree in terms of such 
an agreement. He observed that where a defendant seeks to have a compro- 
mise recorded he is not defending a suit on merits and it was not necessary 
for a defendant in a summary suit to obtain leave to defend for the purpose 
of taking out a notice of motion for recording a lawful compromise. In the 
case of Krishnanath Balkrishna v. Ram Ratan Mody J. pointed out that the 
decision in the case of Pestonji v. Jamshedji® was given in 1925 


“and what applied then were the provisions of O.KXXVIL, r. 3, of the Civil Procedure 
Code. Under O.XXXVII, r. 3, it was not open to a defendant not only to defend the suit but 
even to appear in the sult except with the leave of the Court.” (p. 408). 

He then referred to the amendments made in the scheme of O. XXXVIT by 
this Court by exercising powers under s. 122 of the Civil Procedure Code and 
observed that after the amendments it was not necessary for the defendant 
to obtain leave of Court for filing his appearance although it continued 
to be necessary for him to obtain leave of the Court to defend the suit. 
In connection with the application before him made on behalf of the defen- 
dant for instalments, he held that the defendant was not applying for being 
heard in his defence and was making an application on the footing that the 
decree may be passed as applied for by the plaintiffs but that decree be made 
payable by instalments. Tt is sufficient to state that in our view, having re- 
1 [1912] 1 K.B. 259, i ' 4 (953) 68 Bom. L.R. 407. 


2 (1952) 54 Bom. L.R. 754. : 6 (1953) 56 Bom, L.R. 918. 
3 (1921) L.R. 46 Bom, 431, 8.0. 283 Bom. 6 (1925) 28 Bom. L.R. 138. 
L.R. 1228. j 
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gard to the scheme of O. XXXVII as amended by this Court, it is now not 
necessary for a defendant to obtain leave to appear in a summary suit. He 
can make applications which do not raise a defence to the suit without 
obtaining leave to defend. It is also clear that when ordering a suit to be 
stayed under the provisions of s. 10 the questions that the Court decides are 
not those of merits of claim and defence between the parties. The Court has 
to ascertain if a previously instituted suit is pending in a Court of competent 
jurisdiction and whether the matter in isSue in the subsequently instituted 
suit is direetly and substantially in issue in the previously instituted suit. 
Mr. Nariman is right in relying upon the observations of the High Court at 
Allahabad in the ease of Ramrichpal Singh v. Dayanand Sarup,’ where Malik 
C. J., observed (p. 313) 
“To my mind a plea under s,10, Civil P.C. does not constitute a defence to the suit ...”. 


It is clear that Mr. Divan was not right when he contended that by claiming 
stay of the plaintiffs’ suit by the above notice of motion the defendants were 
raising defence to the suit. 

Now, even if Mr. Divan might be right that the trial in a summary suit does 
not effectively commence unless a defendant obtains leave to defend and com- 
plies with the conditions imposed for such leave, in our view a defendant in 
a summary suit would be entitled to apply to the Court for stay of the subse- 
quently instituted suit. This is so because the true intent of the provisions 
in s. 10 is that common matters in issue in two suits should be ordinarily decid- 
ed,in a previously instituted suit. This would be the position even if the sub- 
sequently instituted suit may be a summary suit. Now, if the contention made 
by Mr. Divan is accepted, a plaintiff in subsequently instituted summary suit 
where defendant is refused leave to defend or does not comply with conditions 
imposed for leave to defend would get a decree as prayed without any trial 
whatsoever. In our view, the scheme of s. 10 does not permit such a situation 
to arise. This would be so even if Mr. Divan is right in his submission that 
trial in a summary suit only commences after the defendant obtains leave to 
defend. In our view, an application under s. 10 of the Code of Civil Proce- 
dure does not raise any defence on the merits of controversy between the partics 
and relates only to the question about the proper Court for decision of such 
issues. This second contention, therefore fails. 

[The rest of the judgment is not material to this report.]. 


Appeal dismissed, 


SUPREME COURT. 


Present : The Hon'ble Mr, K. N. Wanchoo, Ohief Justice, Mr, Justice R. S. Bachawat, 
Mr, Justice V. Ramaswamt, Mr, Justice G,K. Mitter and Mr, Justice K. S. Hegde, 


ALOK KUMAR ROY v. DR. S. N. SARMA.? 
High Oourt—Judge—Judge appointed to head Oommission under Commission of Enquiry Act— 
Whether such Judge entitled to sit and act as Judge of High Court—Remarks made by Judje 
_ against his colleague in judgment without any justification or basis that he had acted improperly 
_ —Necessity for observance of judicial decorum. 

A Judge of the High Court, when he is appointed to head a Commission under the Com- 
mission of Enquiry Act, does not demit his office as a Judge and when the Commission is 
not actually sitting he is entitled to sit as a judge of the High Court, It is only where a 
Judge of the High Court is appointed to another post, which is a whole time post, that it may 
be said that on such appointment he can no longer work as a Judge of the High Court for 


7 [1955] A.I.R. All, 309, F.B. Assam and Nagaland High Court is reported 

* Decided, October 19,1967. Civil poi No. here as a speelal case, as it deals with some 
1028 of 1967, [This judgment of the Supreme important matters relating to the Judiciary. 
Court in an appeal against the order of the ditor.] 


1967.] ALOK KUMAR V. DR. 3. N. SARMA (8.C.) 199 


the time being, though, even in such a case, when the work is over, he reverts as a Judge of 
the High Court without fresh appointment. A Judge appointed to head a Commission of 
Enquiry remains as part of the High Court and if the Commission of Enquiry is not working, 
continuously he is entitled to sit and act as a Judge of the High Court in the intervals. 

Judicial decorum has to be maintained by a Judge at all times and even where criticism 
ia justified it must be in language of utmost restraint, keeping always in view that the 
person making the comment is also fallible. Even when there is justification for criticism 
the language should be dignified and restrained. 

Paina College v, Raman’, referred to. 


Sarjoo Prasad, with Barthakur and R. Gopalakrishnan, for the appellant. 
C. K. Daphtary, Attorney-General for India, with Naunit Lal, for the 
respondents. 


Wancuoo C.J. This is an appeal by special leave against the judgment of 
the. Assam High Court by which the writ petition filed by the appellant was 
dismissed. Brief facts necessary for present purposes are these. It appears 
that the appellant was expelled from the Medical College, Gauhati, on October 
26, 1966. It is said that the appellant tendered unqualified apology on October 
27, 1966, and attended classes up to the end of October 1966. The Principal, 
however, does not seem to have accepted the apology and when the appellant 
went on November 2, 1966, to deposit the fee for the examination which was 
to be held from November 4, 1966, he was told that as he had been expelled 
and as the order of expulsion stood no examination fee would be accepted 
from him It was thereafter that the appellant filed the writ petition on Novem- 
ber 3, 1966, out of which the present appeal has arisen. 

-It.may be mentioned that the High Court was in vacation from September 
17, 1966 to November 19, 1966. Mr. Justice S. K. Dutta was nominated as 
the Vacation Judge for the vacation and certain dates were fixed on which he 
was to sit and hear urgent civil and criminal applications. One of these dates 
was October 31, 1966 and another was November 10, 1966. It was also stated 
in the order that if there was any matter which was extremely urgent it would 
be heard on any other day by appointment through the Registrar. 

It appears that Mr. Justice Dutta was also working as a Commission of 
Enquiry during that time. For that purpose he had to go out of Gauhati, 
which is the seat of the High Court. It seems that Mr. Justice Dutta went 
away to Sibsagar after the vacation sitting on October 31, 1966. Therefore 
on November 2, 1966, he was not available at Ganhati, even though he was the 
Vacation Judge and even though the order relating to vacation sittings said 
that if any matter was extremely urgent it could ba heard on any other day 
by appointment through the Registrar. As the examination was to be held 
from November 4, 1966, the filing of the writ petition against the order of 
expulsion was undoubtedly a very urgent matter, if any order was to be obtain- 
ed before November 4, 1966. What the appellant is said to have done was 
this. He gave notice to the Government Advocate on November 2, 1966 at 
Gauhati as required by the Rules and thereafter went to Sibsagar where Mr. 
Justice Dutta was holding the Commission of Enquiry and presented the writ 
petition there. This petition was entertained by Mr. Justice Dutta and he 
passed interim orders thereon. A copy of the interim order was prepared at 
Sibsagar and given to the appellant to be taken to Gaubati where it was to 
be sealed. The appellant took the order to Gauhati and after getting it sealed 
served it on the university. He was thereupon allowed to sit at the examination 
subject to the result of the writ petition. It also appears that thereafter the 
papers relating to the writ petition were sent to Gauhati and the High Court 
had oceasion to deal with the writ petition and passed miscellaneous orders 
thereon at Gauhati after the vacation was over. Eventually, the writ petition 
came up for hearing in May 1967. A preliminary objection was raised to the 


1 [1966] 1 S.C.R, 974, s.o. [1966] ALR, S.C. 707. 
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maintainability of the petition on behalf of the respondent. It was urged that 
as Mr. Justice Dutta was holding a Commission of Enquiry he could not act 
as a Judge of the High Court. It was also urged in, the alternative that even 
if he had the jurisdiction to act as a Judge of the High Court, he could not 
exercise that jurisdiction while at Sibsagar for the seat of the High Court was 
at Gauhati. 

The petition was heard by a Bench consisting of the learned Chief Justice 
and Mr. Justice Goswami. The learned Chief Justice seems to have held that 
Mr. Justice Dutta while performing the duties of a Commission of Enquiry 
could not also perform the duties of a Judge of the High Court. He further 
held that in any case as the seat of the High Court was at Gauhati, Mr. Justice 
Dutta could not pass any order as a Judge of the High Court at Sibsagar, 
which was not the seat of the High Court. Finally, the learned Chief Justice 
made certain remarks as to the ‘‘unholy haste and hurry exhibited in dealing 
with this matter by Dutta J.’’ at Sibsagar and set aside the order of stay 
granted by Dutta J. on November 3, 1966 and also set aside the order issuing 
rule nisi, and dismissed the petition. Goswami J. did not fully agree with the 
learned Chief Justice, though he agreed with the order setting aside the stay 
granted by Dutta J. and also agreed with the order dismissing the writ peti- 
tion. He observed that ‘‘I shall content myself in assuming that Dutta J. had 
no anxiety other than what prompted him to do in the interest of what his 
Lordship thought to be justice’, when he passed the order in question on 
November 8, 1966. But he was of the view that a Judge of the High Court 
could not hold a sitting anywhere in Assam except at the seat of the High 
Court, namely, Gauhati, and therefore the order passed on November 3, 1966, 
by Dutta J. was without jurisdiction. 

The present appeal has been brought before us by special leave and it is 
urged on behalf of the appellant that it was not correct to hold that Dutta J. 
could not act as a Judge of the High Court while he was working as a Com- 
mission of Enquiry and further that Dutta J. had no jurisdiction while at 
Sibsagar to entertain the petition and to pass the stay order. We shall deal 
with the two contentions in that order. . 

We are of opinion that the learned. Chief Justice was not right when he 
held that Dutta J. could not act as a Judge of the High Court while he was 
working as a Commission of Enquiry. Learned Attorney-General appearing 
for the State of Assam did not support that view. It also appears that Goswami 
J. has said nothing on this aspect of the matter; presumably he did not agree 
with the view of the learned Chief Justice. Often times, Judges of High Courts 
are appointed under the Commission of Enquiry Act to head Commissions for 
various purposes. These Commissions are temporary affairs and many a time 
their sittings are not continuous. A Judge of the High Court when he is 
appointed to head a ‘Commission of this kind does not demit his office as a 
Judge and when the Commission is not actually sitting he is entitled to sit as 
a Judge of the High Court. It is only where a Judge of the High Court is 
appointed to another post, which is a whole time post that it may be said that 
on such appointment he can no longer work as a Judge of the High Court for 
the time being, though even in such a case, when the work is over, he reverts 
as a Judge of the High Court without fresh appointment. Such, for example, 
was the case of the Income-tax Investigation Commission where the appoint- 
ments were whole time and a Judge of the High Court appointed as a member 
of the Investigation Commission could not at the same time work as a Judge 
of the High Court. But Judges appointed to head Commissions under the 
Commission of Enquiry Act stand in a different position altogether. As we 
have said, these Commissions are temporary and are not whole time posts and 
their sittings are not even continuous. In such a case we are of-opinion that a 
Judge appointed to head a Commission of Enquiry remains as part of the 
High Court and if the Commission of Enquiry is not working continuously 
he is entitled to sit and act as a Judge of the High Court in the intervals. It is 
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not disputed that Dutta J. was heading a Commission of Enquiry of this 
temporary nature, and as such we are of opinion that he was entitled to sit 
and act as a Judge of the High Court whenever he had time to do so. It is 
remarkable that Dutta J. was appointed Vacation Judge while he was working 
as Commission of Enquiry and that appointment was in our opinion quite in 
order, for by heading the Commission of Enquiry, Dutta J. did not demit his 
office as a Judge of the High Court. We cannot, therefore, agree with the 
observation of the learned Chief Justice that Dutta J. could not have assumed 
to himself the role and duties of a Judge of the High Court exercising juris- 
diction as a Bench of the High Court. We also disagree with the view expressed 
by the learned Chief Justice that it was highly objectionable on the part of 
Dutta J. to work as a Judge of the High Court while he was heading the 
Commission of Enquiry. We are of opinion that where a Judge heads tem- 
porary Commission of Enquiry under the Commission of Enquiry Act, he 
remains a part of the High Court and is entitled to sit and act as a Judge of 
the High Court whenever he thinks fit. The appointment of a Judge as Com- 
mission of Enquiry does not deprive him of the rights and privileges of a 
Judge of the High Court. Whenever he finds time to attend to his duties 
as a Judge of the High Court while acting as a Commission of Enquiry, he 
can do 80. 


The next question is whether Dutta J. could act as a Judge of the High 
Court at Sibsagar when Gauhati is the seat of the High Court under the noti- 
fication issued under Art. 10 of the Assam High Court Order, 1948. We do 
not think it necessary to decide this question in the present appeal. We shall 
assume that Dutta J. could not pass orders as a Judge of the High Court 
anywhere else except at Gauhati, which is the seat of the High Court. Even 
assuming that, all that can be said is that the presentation of the writ petition 
before Dutta J. at Sibsagar was irregular. As we have said already, he was 
still a Judge of the High Court while holding a Commission of Enquiry at 
Sibsagar, and if he received the petition at Sibsagar, all that can be said is 
that the petition was irregularly presented there when it should have been 
presented at Gauhati. But assuming that the presentation of the petition at 
Sibsagar was irregular, the fact remains that the petition was sent to Gauhati 
later and was dealt with there. We do not see why the petition should have 
been dismissed because the presentation was irregular. There is, in our opinion, 
no difficulty in holding that the petition was re-presented when it was sent to 
Gauhati and was dealt with there in the High Court. The presentation 
should have been taken in such circumstances to have been made at Gauhati 
when the petition reached Gauhati and the petition should have been dealt with 
as such. Of course, if the presentation of the petition at Sibsagar was irregular, 
the order passed by Dutta J. would also be irregular. But when the petition 
came to the High Court thereafter, the irregularity in presentation must be 
held to have been cured. It was open to the High Court to consider whether 
the irregular order of stay should be regularised. Apart from that, even if the 
irregular stay could not be regularised, there was no reason why the petition 
should have been dismissed merely on the ground that it was irregularly pre- 
sented, when it finally did reach the High Court at Gauhati. Whatever there- 
fore may be said about the order under appeal setting aside the irregular order 
of stay, we are of opinion that the High Court was not right in dismissing the 
petition as it did on May 24, 1967. The petition must be held to have been 
re-presented to the High Court when it reached the seat of the High Court at 
Gauhati and should have been dealt with as such and could not have been 
thrown out merely on the ground that the original presentation on November 
3, 1966 was irregular. We are, therefore, of opinion that the order dismissing 
the petition must be set aside and the High Court should now go into the 
question whether the petition should be admitted and whether it should be set 
down for hearing. 
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Finally we consider it our duty to refer to certain observations made by 
the learned Chief Justice with respect to Dutta J.’s handling of the petition. 
In this connection reference was made by the learned Chief Justice to a 
decision of this Court in Patna College v. Raman.’ It is enough to say that 
the facts of that case are very different from the facts of the present case and 
the observations on which the learned Chief Justice relies do not apply to the 
facts of the present case. In the present case, the petition was presented 
during vacation when no Judge was actually sitting at Gaubati and in the 
circumstances the action taken by the appellant in presenting the petition at 
Sibsagar before Dutta J. who was the Vacation Judge and the only Judge 
available, after giving notice to the Government Advocate on November 2, 
1966 at Gauhati, seems to have been the only course open to him in the 
circumstances, for the examination was to be held from November 4, 1966, and 
the appellant came to know on November 2, 1966 when the examination fee 
was not accepted that he would not be able to sit at the examination. In the 
cireumstances the observation of the learned Chief Justice that there was ‘‘un- 
holy haste and hurry exhibited in dealing with this matter by Dutta J.” is 
entirely uncalled for. Assuming that Dutta J. wrongly took the view that he 
could entertain the petition and pass the stay order at Sibsagar, he could 
only act in the way he did in the view that he took, and it cannot be said that 
this was a case of ‘‘unholy haste and hurry’’. We also cannot agree with the 
learned Chief Justice that the action of sending a copy to Gauhati for getting 
it sealed so that it might be properly authenticated was in any way objection- 
able. The situation being what it was, that seems to us to be the only way 
open, once it is clear that Dutta J. took the view that he could entertain the 
petition and pass orders thereon,—even though that view may not be correct. 
Nor do we think that the learned Chief Justice was justified in observing that 
“the whole thing discloses an unnecessary zeal on the part of Dutta J. to 
assist the appellant.” Once Dutta J. took the view that he had jurisdiction 
to entertain the petition and pass orders thereon, the order he passed and the 
steps he took so that the order was served before November 4, 1966 (which 
was the date of the examination) appear to us to be the only steps that could 
have been taken, and such steps cannot be said to be opposed to the great 
traditions that obtain in a High Court; nor can it be said that Dutta J’s 
action reflected adversely on the judicial independence and aloofness of 
that august institution. There is no reason to hold that any unnecessary zeal 
was shown by Dutta J. in assisting the appellant when he passed the order 
which he did, once Dutta J took the view that he had the jurisdiction to 
entertain the petition and pass order thereon at Sibsagar. All that happened 
thereafter appears to us to be quite proper and cannot in any way reflect on 
the conduct of Dutta J in this case. It is a matter of regret that the learned 
Chief Justice thought fit to make these remarks in his judgment against u 
colleague and assumed without any justification or basis that his colleague had 
acted improperly. Such observations even about Judges of subordinate Courts 
without the clearest evidence of impropricty are uncalled for in a judgment. 
When made against a colleague they are even more open to objection. We are 
glad that Goswami J. did not associate himself with these remarks of the 
learned Chief Justice and was fair when he assumed that Dutta J. acted as he 
did in his anxiety to dó what he thought was reauired in the interest of justice. 
We wish the learned Chief Justice had equally made the same assumption 
and had not made these observations castigating Dutta J. for they appear to us 
to be without any basis. It is necessary to emplasise that judicial decorum 
has to be maintained at all times and even where criticism is justified it must be 
in language of utmost restraint, keeping always in view that the person making 
the comment is also fallible. Remarks such as these made by the learned 
Chief Justice make a sorry reading and bring the High Court over which 
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he presides into disrepute. Even when there is justification for criticism, the 
language should be dignified and restrained. But in this case we do not see 
any justification at all for such remarks. 

We, therefore, allow the appeal and set aside the order of the High Court 
dismissing the writ petition and send it back to the High Court with the 
direction that the High Court should reconsider whether the petition should 
be admitted, taking it as re-presented on the day it reached Gauhati, and if 
so, it should be set down for hearing in due course. In the circumstances we 
make no order as to costs. 

: Appeal allowed. 


APPELLATE CIVIL. 


Before Mr, Justice Putel and Mr. Justice Chitale. 
ABDUL SULTAN HUSSAINBHAI VELJI 


v. i 
THE COLLECTOR OF AHMEDNAGAR.® 


Bombay Court-fecs Act (Bom, XXXVI of 1959), Secs. 7(1), 5, Schedule I uris. 1 d 3—Land 
Acquisition Act (I of 1894), Secs. 23, 24, 9, 26, 25(1)—‘‘Amount claimed by the appellant” in 
s. 7(1) of Bombay Oourt-fees Act whether includes solatium payable under £, 23(2) of Land 
Acquistiton Act—“ Amount awarded” in 6, 7(1) whethsr has reference to amount awarded as 
market value under 8, 23(1)— Whether art. 3 of Schedule I of Bombay Court-fees Act applies to 
appeal under Lund Acquisition Act. 


An appellant in a land acquisition reference in valuing his claim in appeal under the 
Bombay Court-fees Act, 1959, is not required to include in the amount claimed by him tho 
amount of 15 per cent, solatium which he is entitled to get under s. 23(2) of the Land 
Aoquisition Act, 1894. 

Brahmanandam v. Secy. of Stute!, Chandulal v, Eastern Ratlway*and Abdtlrahimun Kunju 
v. Siste, dissented from. 

Secretary of State for India in Council v. Shanmugaraya Mudaliar’, Sajjad AK Khan v. 
Secy. of State’, Md. Ismail v. Secy. of State‘ and Stats v. Mishrilal Tarachand’, referred to. 

The words “amount awarded” in s. 7(1) of tho Bombay Court-foes Act, 1969, means tho 
amount awarded as the market value under s, 23(1) of the Land Acquisition Act, 1804. 

Schedule I, art, 3 of the Bombay Court-fees Act, 1959, does not apply to an appeal under 
the Land Acquisition Act, 1804, 


One Abdul (appellant) was the owner of certain land in Ahmednagar 
district. This land was acquired by the Government under the Land Acqui- 
sition Act, 1894, and the Land Acquisition Officer by his award dated August 
19, 1963, fixed the compensation in respect of the land at Rs. 3,349.37 np. 
ineluding the statutory solatium of 15 per cent. The appellant aggrieved by 
this order, on September 30, 1963, requested the Collector of Ahmednagar to 
make a reference to the Joint Civil Judge, Ahmednagar. The latter on 
February 10, 1965, fixed the compensation for the land at Rs. 6,670 inelud- 
ing the solatium as against the appellant’s claim of Rs. 14,619.12 up. (ex- 
cluding the statutory solatium). The appellant appealed to the High Court 
against the decree of the Civil Judge. The appellant paid Court fees on the 
memorandum of appeal on Rs. 11,898.50, being the amount of difference be- 
tween the amount claimed by him (excluding the statutory solatium) and 
the amount awarded. The Taxing Master of the High Court by his order 
dated August 29, 1966 ordered the appellant to pay the ‘Court fee on the 
amount of the statutory solatium also. 


*Decided, October 10, 1967. Civil Revision 3 [1900] A,T.R. T.C. 110 
Application No. 185 of 1967 (with Civil Revi- 4 (1893) LR. 20 I.A. 80 
sion Applications Nos. 186 & 1311 of 1967). 5 [1933] ALR. All. 742 

1 [1930] A.LR. Mad, 45. 6 [1936] A.LR. Lah, 598 

2 [1967] ALR, Guj. 182. 7 (1963) 66 Bom. L.R, 254 
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The appellant applied in revision to the High Court against the order pass- 
ed by the Taxing Master. This application, along with other applications 
which raised a common question of law, came up for hearing before Patel J. 
His Lordship referred the matter to a Division Bench as his view was in con- 
flict with the view expressed by Shah J. in an earlier reference decided in 
1953 which involved a similar question. In the course of his referring judg- 
ment, delivered on July 27, 1967, his Lordship observed as follows: 


PATEL J. The two relevant provisions which need be considered are s. 7(/) 
and art. 1 in Schedule I of the Bombay Court-fees Act. Section 7(J) so 
far as relevant reads: 

“The amount of fee payable under this Act on a memorandum of appeal against an order 
relating to compensation under any Act for the time being in force for the acquisition of land for 
public purposes shall be computed according to the difference between the amount awarded 
and the amount claimed by the appellant,” ; 

Article 1 of Schedule I reads: 


Number n Proper fee. 
1 2 : 3 
l. Plaint or memorandum of When the amount or value of Fifty naye Paise. 
appeal (not otherwise pro- the subject matter in dispute 
vided for in this Act) or of does not exceed five rupees, 


cross objection presented to 
any Civil or Revenue Court, 


It is argued by Mr. Vaidya that s. 7(/) must be construed in the light of 
art. 1 of Schedule I. In State v. Mishrilal Tarachand,! the question of con- 
struction of art. 1 of Schedule I came before the Supreme Court in relation 
to the question whether the amount of pendente lite interest decreed by the 
trial Court is included in the ‘‘amount of value of the subject-matter in dis- 
pute in appeal’’. Raghubar Dayal J. in speaking for the Court held (p. 257): 


“Such value is to be determined on the substantial allegation in the plaint or from the 
pleas in the memorandum of appeal with respect to the point in dispute between the parties 
and sought to be determined by the court, Such are necessarily the points affecting the rights 
of the parties sought to be adjudicated by the Court. Claims not based on any asserted right 
but dependent on the decision of the disputed right and reliefs which are in the discretion of the 
court do not come within the purview of the expression ‘subject matter in dispute in plaint or 
memo of appeal’. ” 


wai the learned Judge said (p. 257 7): 


..The costs too, and particularly the costs on account of RR A and counsel ’s fee, arise 
Be on account of the claim put forward in court. The reason really is that it is the value of 
the right claimed in the suit or appeal which is covered by the expression ‘amount or value of 
subject matter in dispute’ in art, 1, Schedule I, of the Act and that the plaintiff has no right to 
get any of these amounts from the defendant though the Court may, in ita discretion, allow 
future interest and costs according to the circumstances of the suit in view of ss, 34 and 35, Civil 
Procedure Code. This principle equally applies to the non-inclusion of the decreed amounts of 
pendenis ite interest in evaluating the subject matter in dispute in appeal as that too ts awarded 
in the exercise of tts discretion by the Court and the plaintiff has no right or claim for that amount 
against the defendant”, 

Both Mr. Vaidya and Mr. Gumaste have relied on this decision in support 
of their respective contentions. 

In this connection, it is necessary to refer to s. 23 of the Land Acquisi- 
tion Act. It reads as follows: 


“23, (1) In determining tho amount of compensation ro be awarded for land acquired under 
this Act, the Court shall take into consideration— 

first, the market value of the land at the date of the publication of the notification under 
section 4, sub-section (7), or at the relevant date, whichever is less; 


1 (1963) 66 Bom, L.R, 254, 
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secondly, tho damage sustained by the person interested, by reason of the taking of any 
standing crops or trees which may be on the land at the time of the Collector’s taking possession 
thereof ; 

thirdly, the damage (if any) sustained by the person interested, at the time of the Collector’s 
taking possession of the land, by reason of severing such land from his other land ; 

fourthly, the damage (if any) sustained by the person interested, at the time of the 
Collector’s taking possession of the land, by reason of tho acquisition injuriously affecting his 
other property, movable or immovable, in any other manner, or his earnings ; 

fifthly, if, in consequence of the acquisition of the land by the Collector, the person interested 
is compelled to change his residence or place of business, the reasonable expenses (if any) inci- 
dentel to such change ; and 

sixthly, the damage (if any) bona fide resulting from diminution of the profits of the land 
between the time of the publication of the declaration under section 6 and the time of the Col- 
lector’s taking possession of the land. 

(2) In addition to the market. valus of the land as above provided, the court shall in every 
case award a sum of fifteen per centum on such market.value, in consideration of the com- 
pulsory nature of thegacquisition,” 


Section 23 contemplates two things: The Court, when the matter comes be- 
fore it, has first to determine the compensation to be awarded for the land in 
accordance with the principles contained in sub-s. (Z). After having deter- 
mined the compensation to be awarded for the land, the Court must add to 
it, by reason. of its statutory obligation, the 15 per cent. of the market value 
of. the land determined in accordance with the first part of sub-s. (1). Every 
‘decision under s. 26 is called an award, and it has to specify, even if it is 
by the Court (1) the amount awarded under sub-s. (J) of s. 28, and (2) the 
amounts if any awarded under each of the other clauses of the same sub-section, 
togéther with the grounds of awarding each of the said amounts. By sub- 
s. (2), every such award is deemed to be a decree, and the statement of 
the grounds of every such award is a judgment within the meaning of s. 2, 
cl. (2), and s. 2, cl. (9) of the Civil Procedure Code. These sections clearly 
indicate that even in the making of the award, the two parts are kept sepa- 
rate. It is in the light of s. 23 that the words of s. 7(/) have to be construed. 

While construing this provision, it must be remembered that it is a taxing 
statute and unless a matter is brought fairly and squarely within its terms, it 
eannot be brought in by implication. This section requires that the amount of 
fee payable in respect of compensation ‘‘for the acquisition of land... shall 
be computed according to the difference between the amount awarded and the 
amount claimed by the appellant”. A claimant when he comes to the appel- 
late Court claims the compensation for the acquired land and in that case in 
order to determine the amount of Court-fee, the difference between the amount 
awarded which means the amount awarded as compensation for the land and 
the amount claimed by the appellant would be the amount in dispute. It is 
indeed true that if the appellant is bound to make a claim in respect of 15 
per cent., then certainly that 15 per cent. must be included within the words 
“the amount claimed by the appellant.’’ But if this amount is awarded not 
because the appellant asks for it, but, because it is the statutory obligation of 
the Court to award the additional amount, it cannot be said that he must make 
a claim for it. Whether or not he makes the claim, it is the Court’s duty te 
award it as a statutory obligation. The amount, therefore, need not at all be 
claimed. 

I am supported in my view that an appellant claimant need not make a 
claim for this statutory 15 per cent. In Secretary of State for India in 
Council v. Shanmugaraya Mudaliar, Lord Hobhouse says (p. 86): 


“It is also pointed out that the award does not give the additional 15 per cent, on the 
market value, which is directed by seot. 42 of the Act to be paid by the Collector, It is a matter 
of very little importance, but according to the exact terms of the Act the award is only to ascer- 


2 (1893) L.R. 20 I.A. 80. 
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tain the market value, and then the Act itself imposes a further obligation on the Collector to 
pay the15 per cent, The effect is the same whether the award is silont about the added per- 
centago, or expressly includes it, as has been done by the High Cou 
ba in the last para. he says (p. 89): 

..-The Collector will, of course, have to pay 15 per cent. on the sum awarded anaes to 
‘the — of sect. 42 of the Act before he can make his title perfect.” 
‘In Md. Sajjad Ali Khan v. 'Secy. of State, a Bench of the Allahabad High 
Court held that: 

“Award of 15 por cent, on the market ‘value on compilsory acquisition is a statutory 
amount of compensation in addition to the market value; and the court has no power to dsprive 
a claimant of that amount on the ground that he has not proviously claimed it specifically.” 

To the same effect is the decision of the Lahore High Court in Md. Ismail v. 
Secy. of State It is clear, therefore, that if the appellant is not bound to 
make a claim for unknown 15 per cent. which must be added to such amount 
-as is determined by the appellate Court as the value of the land then he need 
uot add that amount in the amount claimed in the memo of appeal. 


Mr. Gumaste has brought to my notice a decision of Mr. Justice Shah in 
Reference under s. 5 of Court-fees Act,> where the learned Judge has taken a 
different view. In my view, having regard to the decision of the Supreme 
Court in connection with the words ‘‘subject matter in dispute’’, it is not 
possible, with respect, to agree with the decision of the learned Judge. 


In my view as the amount awarded by the learned trial Judge as compen- 
sation for the land is Rs. 5,775 this does not include Rs. 870, 15 per cent. 
under sub-s. (2). The trial Court thus increased the compensation by 
‘Rs, 2,450.63 and added the 15 per cent. on the whole amount awarded as 
compensation. The claimants claimed Rs. 11,398.50 in addition. The compu- 
tation for Court-fees will be the difference between the total value claimed i.e. 
Rs, 14,019.63 as shown by the foot-note minus Rs. 2,450.63 allowed by the 
lower Court. Thus, he will have to pay Court-fee on Rs. 11,569.00 only. In 
the other matters calculations would have to be made accordingly. 


As I am not inclined to take the view that the Court-fees in this case must 
be computed under art. 1, Schedule I, as there is a specific provision in 
s. T(1) of the Court-fees Act, I must refer the matter to the Division Bench 
as 1 cannot agree with the view expressed by Mr. Justice Shah. 


The references were heard by a bench composed of Patel and Chitale JJ. 


V. N. Gadgil, for N. S. Shastry, for the petitioner. 
JM. A. Rane, Assistant Government Pleader, for the opponent. 


Pate, J. In these two cases the question that arises is whether in an appeal 
against an award made in a land acquisition reference Court-fee on the amount 
of 15 per cent. solatium payable on the award that my be made by the appel- 
late Court must be paid by the appellant. 

The facts of the case in ©. R. A. 185 of 1967 are given in my referring 
judement dated July 27, 1967. The question depends upon the construction 
of the relevant provisions of the Court-fees Act and the Land Acquisition Act. 
Section 7 of the Court-fees Act consists of two sub-sections, sub-s. (2) not be- 
ing relevant, and sub-s. (/) reads as follows: 

“(1) The amount of fee payable under this Act on a memorandum of appeal again an 
order relating to compensation under any Act for the time being i in force for the acquisition of 
land for public purposes shall be computed according to the difference between the amount 
awarded and the amount claimed by the appellant.’ 

All the authorities indicate that this section is a computing section or a section 
which Jays down the method of computation of the value of the appeal while 


3 [1933] ALR. AH, 742. 5 (1953) Civil Reference No. 5 of 1953, 
4 [1936] A.I.R. Lah, 599, decided by Shah J., on April 14, 1053 (Unrep.), 
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the charging provisions are contained in the Schedules to the Act. This view 
has been taken by reason of the language of s. 5, which requires that on a 
document, which is filed before a public officer or a Court of justice, the Court- 
fees stamp of an amount of not less than that indicated by the said Schedules 
as the proper fee has been paid. (See Brahmanandam v. Secy. of State, 
Abdulrahiman Kunju v. State? and Dodla Malliah v. State of Andh. Pra.3). 
Coming home, see the decisions in Ganesh Gopal v. Moreshwar Narayan* and 
Hiri Virji v. Government of Bombay.5 

In the Schedules the relevant Articles are arts. 1 and 3 of Schedule I. 
Article 1 is: 


“Plaint or memorandum .of appeal (not otherwise provided for in this Act) or of crosa 
objection presented to any Civil or Revenue Court, when the amount of the value of the subjeot 
‘matter in disaute does not exceed...... ie 
Article 3 reads: 


“Plaint, application or petition (including memorandum of appeal), to set aside or rolity 

any award otherwise t} an under the Arbitration Act, 1940, a foe on tle amount or value of the 
award sought to be set aaide or modified, according to the scale prescribed under Article 1.” 
In my referring judgment I have said that art. 1 would have no application 
because s. 7 is a specifie provision laying down the quantum of Court-fees. 
However, on a reconsideration of the matter and the authorities cited before 
us we hold that s. 7 is a computing section and the charging provisions are 
contained in the Schedules. Unfortunate as it may seem, in its anxiety to see 
that there is no escape from the payment of Court-fees, the Legislature has made 
in many cases overlapping provisions. Article 1 is a general article, which 
does not apply if there is any other provision in the Act. We have held in 
The Chatusshakhiya Brahmavrinda Gayaram Trust v. Union of India® that 
in the case of an appeal from an award made by an arbitrator appointed 
under s. 8 of the Requisitioning and Acquisition of Immoveable Property Act 
(Act XXX of 1950) art. 3 applies. In the case of an appeal under the Land 
Acquisition Act, however, we do not think that art. 3 can apply for the reasons 
following. 

In order that art. 3 should apply the appeal must be against an award or 
in a finding to set aside an ‘‘award’’ in its technical sense which means it must 
_be from a decision of an arbitrator. Though a decision under the Land Acqui- 
tion Act is called an award, it is not strictly an award. The determination 
of the Land Acquisition Officer though called an award is really an offer by 
him on behalf of the Government. He is not an arbitrator at all. He is mere- 
ly an officer of the Government. See Ezra v. Secretary of State for India in 
Counewl.? The Bombay Amendment which requires him to submit his decision 

‘to the Government for approval before publishing the same, the Government 

having a right to direct modification, makes it the more admin‘strative. The 
offer is binding only on the Government, vide Gangadas v. Haji Ali Mahomed.’ 
It is true that the decision of the Court deciding the reference is described 
ag an award. Even so, the Court does not function as an arbitrator at all. 
“The reference under s. 18 is to the Court and the decision is that of the Court 
and is subject to all inc'dents of a proceeding in it. It appears, therefore, 
that the word ‘‘award’’ in the Land Acquisition Act would carry its ordinary 
sense. Article 3, therefore, cannot apply. 

Reverting then to s. 7, we have to construe the words ‘‘accordine to the 
d‘fference between the amount awarded and the amount claimed by the appel- 
lant’’ In order to arrive at the true meaning of the words, we must also con- 
s.der the provisions of the Land Acquisition Act in reference to which this 


1 [1920] A.I.R. Mad. 45. and Nos. 114 to 119 and 301 to 807 of 1985, 
2 [1955] AT,R. T.C. 110. decided by Patel and Chitale JJ., on Sept- 
3 [I4] AIR. AP. 218. ember f, 1987 (Unrep.). 

4 (1970) 53 Rom, L.R., 310. 7 (1905) L.R. 32 I.A. 93. 

5 (1944) 47 Bom. L R. 327. 8 (1916) 18 Bom. L.R. 826. 

6 ([1967) First Appeal No. 15 of 1966, 
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phrase has been used, the question being what is the meaning of the words 
“amount awarded and the amount claimed by the appellant”. In order to 
understand the meaning of the words ‘‘amount awarded”’ in relation to the 
words ‘‘amount claimed by the appellant’’, one has to see the scheme of the 
Land Acquisition Act and consider the words accordingly keeping also in view 
the words of second column of art. 1 to the Schedule to this Act. 

The word ‘‘awarded’”’ has not been defined in the Act. Section 11 of the 
Land Acquisition Act makes it obligatory on the Collector after the prelimi- 
naties have been done to make an award under his hand of (i) the true area 
of the land; (ii) the compensation which in his opinion should be allowed for 
the land; (iii) the apportionment of the said compensation among all. the 
persons known or believed to be interested in the land, of whom, or of whose 
claim, he has information, whether or not they have respectively appeared be- 
fore him. 

Section 12 makes the award of the Collector final subject to the provisions 
of the Act in respect of matters stated in the award. 

Section 15 requires that the Collector shall be guided by the provisions coti- 
tained in ss. 23 and 24 of the Act in determining the amount of compensation. 

We are really not concerned in s. 7(/) with the word ‘‘award’’ ag such, 
but really with the words “amount awarded and the amount claimed’’: Sec- 
tions 11, 12 and 15, therefore, which deal with the actual award as such, are 
not of much relevance for determining this question. For this purpose we are 
mainly concerned with the terms of s. 9 only, which appears to us to be very 
pertinent. The notice that is required to be given by the Collector and its 
nature is the subject matter of s. 9(7) and (2) of the Land Acquisition Act. 
Tn the notice the Collector is required to call upon the persons interested in 
the land to appear before him either personally or by an agent at the appointed 
time and place, and to state the nature of his interest in the land and the 
amount and the particulars of his claim to compensation for such interests and 
also the objections (if any) to the measurements made under s. 8. Surely 
while making a claim before the Collector he cannot be asked to claim also 
the 15 per cent. solatium. After the claims are filed the Collector has to pro- 
ceed to make the award in terms of ss. 23 and 24, which are relevant. Section 
23 reads as below: 


“23.(1) In determining the amount of compensation to be awarded for land acquired 
-under the Act, the Court shall take into consideration— 
first, the market-value of the land at the date of publication of the notification under section 
4, sub-section (J) or at the relsvant date, whichever is less ; 
secondly, the damage sustained by the person interested, by reason of the taking of any 
standing crops or trees which may be on the land at tho time of the Collector’s taking possession 
thereof; 
thirdly, tre damage (if any) sustained by the persons interested, at the time of the Collestor’s 
takin possession of the land, by reason of severing such land from his other land ; A 
Fourthly, the damage (if any) sustained by the person interested, at the time of the Collector's 
taking possession of the land. by reason of the acquisition injuriously affecting his other pro- 
perty, movable or immovable, in any other manner, or his earnings ; 
jifthly, if, in consequence of the acquisition of the land by the Collector, the person interested 
is compelled to change his residence or place of business, the reasonable exponses (if any) 
incidental to such change; ard 
sizthly, the damage (if any) bona fide resulting from diminution of the profits of the lend 
between the time of the publication of the declaration under section 6 and the time of the Col- 
lector’s taking possession of the land. 
(2) In addition to the market-value of the lend as above provided, the Court shall in 
. every case award a sum of fifteen per centum on such maiket-value, in consideration of the 
compulsory nature of the acquisition.” ee. 
It may be mentioned here that in the earlier Land kanor Act of 1870, 
the corresponding sect'on to this section was s. 24 without sub-s. (2). ‘The 
equivalent of sub-s. (2) was placed in Part V relating to payment and it re- 
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quired the Collector to pay 15 per cent. on the market-value in -addition to 
the amount determined under s. 24. There is absolutely -no difference be- 
tween s. 42 in the Act of 1870 and sub-s. (2) of s. 23 as it now stands except 
for the fact that the word ‘‘Court’’ is substituted for the. word ‘‘Collector’’. 
In this connection it must be noticed that wh/le transposing s. 42 as sub- 
s. (2) of s. 28, as can be seen from the report of the Select Committee to 
the L.A. Bill to amend Act X of 1870 dated February 2, 1893, no particular 
purpose was intended to be achieved except.one of convenience. The conveni- 
ence being that the Collector and the Judge making the award would find em- 
braced in a single section the whole of the details required for the completion 
‘of his estimates of compensation. 

Section 24 only prescribes matters which ought not to’ be taken into account 
by the Court making an award. One thing which is evident from the com- 
bined reading of s. 9 and s. 23 is that a claimant is not required to make a 
claim before the Collector or as a matter of fact before a Judge in respect of 
15 per cent. solatium provided by the Act. The amount of compensation be- 
ing determined in terms of s. 23(/), 15 per cent. solatium has to be added to 
the price as an obl-gatory duty by the Court. See the decision of the Judicial 
_Committee in Secretary of State for India in Council v. Shanmugaraya Muda- 
liar Therein Lord Hobhouse says (p. 86): 

“Tt is also pointed out that the award does not give the additional 15 per cent. on the 
market value which ie directed by sect. 42 of the Act to be paid by the Collector, It is a matter 
of very little importance, but according to the exact terms of the Act the award is only to ascer- 
tain the market value, and then the Act itself imposes a further obligation on the Ccl'ector to 
pay the 15 per cent. The effect is the same whether the award is silent about the added per- 
‘contaze, or expressly includes it. as has Leen dore by the High Court.” , 
And in the last para. of that judgment, he says: 


“The Collector will, of course, have to pay 15 per cent. on the sum awarded according to the 
‘provisions of sect, 42 of the Act before he can make his title perfect.” 
To the same effect are the decisions in Sajjad Ali Khan’ v. Secy. of State, 
and Ismail v. Kecy. of State,1! where it has been held that the 15 per cent, 
on the market value is a statutory amount of compensation in addition to the 
market value and the Court has no power to deprive the claimant of that 
amount on the ground that he has not previously claimed it specifically. 

It is true that these cases were not dealing with the question of Court-fees, 
‘That, however, does not affect the principle of those decisions. After all the 
Court-fee is to be paid on the amount claimed by the appellant and if he is 
not compellable to claim that amount, it cannot be said that he has claimed 
the sa'd amount. The d'stinction, therefore, sought to be made by Mr. Rane 
regarding these dec'sions cannot be valid. 

-~ In s. 23 we particularly notice a little oddity and it is this. The heading 
` “amount of compensation to be awarded for the land acquired under this Act” 
is part of sub-s. (Z) and not a general heading of the- section with parts 1 
' and 2 sub-divided. The compensation, therefore, under sub-s. (7) to be award- 
ed for the land is determined in accordance wth the six clauses therein men- 
tioned. Though, therefore, the words ‘‘the amount of compensation to be 
awarded for the land’’ are ordinar‘ly wide enough to include the entire com- 
pensation including the 15 per cent., in sub-s. (2) it is referred to as ‘‘the 
market-value of the land as above provided”. It is possible, therefore, to 
read the words ‘‘compensation to be awarded for the’land acquired’’ equiva- 
lent to ‘‘market-value of the land”. That the items determ‘ned in accordance 
with s. 23(7) and sub-s. 23(2) are intended to be kept separate, can be seen 
: from s. 26, which refers to the contents of the award. ‘In -the case of a decree 
as under the Civil Procedure Code, it is the formal expression of the totality 
of the reliefs given by the Court. But the ‘‘award’’ under the Land Acqui- 
9 (1893) T.R. 20 LA. 80. 11 [1996] A,T.Ri Leh. 509, i 
10 [1933] A.LR. AH. 742., ee. or R ea 
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sition Act consists of constituent parts and whole of it is deemed to be a decree. 


In this connection we must also notice s. 25(7). It provides that 
«When the applicant has made a claim to compensation, ... the amount 
‘awarded to him by the Court shall not exceed the amount so claimed or be 
less than the amount awarded by the Collector under section 11.” It is im- 
possible to argue that the amount claimed includes 15 per cent. which is the 
statutory obligation put on the Court. There may be persons who may claim 
exact value of the property. If the Collector finds that what is claimed is the 
market-value, he is bound to award 15 per cent. in addition in his final 
award. This section would suggest that the words ‘‘amount awarded”’ in the 
context mean the amount awarded under sub-s. (/) of s. 23 and not the whole 
amount of the award. 

As under the Land Acquisition Act it is possible to read the words ‘‘amount 
awarded’’ to mean the amount awarded as the market value, having regard to 
the fact that the Court-fees Act is a fiscal statute, the words ‘‘amount award- 
ed”? must have this Limited construction, particularly when read in the context 
of art. 1 of the Schedule which speaks of ‘‘subject matter in despute’’. Since 
there is nothing which requires a claimant to make a claim for 15 per cent. 
solatium before the Collector or the Court, it is impossible to require him to 
make a claim for the same in the Memorandum of Appeal and then call upon 
him to pay the Court-fees. 

This reading of s. 7 and art. 1 of Schedule I is the correct reading of the 
Court-fees Act is supported by the Supreme Court decision in the case of 

‘State v. Mishrilal Tarachand.2 In that case the question was whether an 
‘appellant was bound to pay Court-fees on the amount of pendente lite interest 
decreed. The Supreme Court held that he was not bound to pay Court-fees 
on that amount. Emphasis was laid on the words ‘ ‘subject matter in dis- 
pute” in ‘‘amount or value of the subject matter in dispute in appeal”’, con- 
tained in column 2 of art. 1 of Schedule I of this Act. Mr. Justice Raghubar 
Dayal speaking on behalf of the Court said (p. 257): 

“On what principle are these amounts not treated as forming part of the value of the 
subject-matter in dispufe in appeal? Such value is to be determined on the substential alle- 
gation in the plaint or from the pleas in the memorandum of appeal with respect to the point 
in dispute between the parties and sought to be determined by the Court, Such are necessarily 
the points affecting the rights of the parties sought to be adjudicated by the Court. Claims not 
based on any assorted right but dependent on the decision of the disputed right and reliefs which 
are in the discretion of the Court do not come within the purview of the expression ‘subject 
matter in dispute in plaint or memo, of appeal’.” 

This to us appears to be the ratio of the decision. The word “and” is an 
alternative and is not intended to be cumulative in the sense that both the con- 
ditions are to be satisfied. It is clear, therefore, that if something depends 
not on an asserted right which must be established but is dependent on a dis- 
puted r‘ght or is a relief which is purely within the discretion of the Court, 
it cannot come within the purview of the expression ‘‘subject-matter in dis- 
pute in the plaint or memorandum of appeal”. It is argued, however, that 
the observation in the latter part has affected the statement of this principle. 
The observations relied upon are (p. 257): 

‘«_,.The reason really is that it is the value of the right claimed in the suit or appeal which is 
covered by the expression ‘amount or value of subject matter in dispute’ in art, 1, Schedule I, 
of the Act and that the plaintiff has no right to get any of these amounts from the defendant 
though the Court may, in its discretion, allow future interest and costa according to the circum- 
stances of the suit in view of ss, 34 and 35, Civil Procedure Code. This principle equally applies 
to the non-inslusion of the decreed amounts of pendente lite interest in evaluating the suhiect- 
matter In diute in appeal as that too is awarded in the exercise of its discretion by the Court 
and the plaintiff has no right or claim for that amount against the defendant.” 


12 (1963) 66 Bom. L,R, 254, 8.0, ' 
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When this contention is made by Mr. Rane, he loses sight of the fact that this 
is said in explanation of the principle earlier stated. Mr. Rane’s argument 
that if the plaintiff succeeds in his claim, 15 per cent. becomes automatically 
added to it and, therefore, it ought to be considered as a part of the claim, 
cannot be accepted. ice 

In some cases a contrary view is taken. We must now examine these cases. 
In Brahmanandam v. Secy. of State, decided by a single Judge, it was held 
that under s. 8 of the Court-fees Act an appellant insisting on 15 per 
cent. on market value in case of success, must pay Court-fees on total 
amount including 15 per cent. Statement of facts shows that in this 
case the appellant specifically claimed 15 per cent. in the appeal. If he 
asked for it then it is possible to say that he ought to pay Court- 
fees on the 15 per cent., as it was a part of the claim. In this case the learn- 
ed Judge distinguished the decision of the Privy Council in Secy. of State v. 
Shanmugaraya Mudaliar’s case, saying that the decision was under the Land 
Acquisition Act (X of 1870) and that the observations were not pertinent tr 
the question at issue. We have already noticed above that difference is not of 
substance but of form. A similar question arose directly in Chandulal v. 
Eastern Ratlway, which again is a decision by a single Judge. The learned 
Judge distinguished the case of Secretary of State for India in Council v. 
Shanmugaraya Mudaliar, on the ground that it was not in connection with 
the Court-fees Act. It was held that as there was no discretion in the Court 
not to award 15 per cent. solatium, that as soon as compensation was deter- 
mined, 15 per cent. becomes a part of the amount of compensation to be award- 
ed and then it automatically becomes a part of his claim unless he were to 
state in the memorandum of appeal that he did not claim any amount of 
solatinm that he may become entitled to. According to the learned Judge, 
it would remain a part to the claim before the appellate Court. To the same 
effect are the observations in Abdulrahtman Kunju v. State. With great 
respect, we find it extremely difficult to agree with the conclusion of the 
learned Judges for the reasons already stated. 

We have to consider the words ‘‘the amount claimed by the appellant” 
in s. 7(1) of the Court-fees Act, and not words like ‘‘the amount payable to 
the appellant” or ‘‘the amount claimable by the appellant.” If a plaintiff or 
an appellant does not claim a relief, it is well settled that the Court cannot 
read that relief in the plaint. It is true that the. plaint and the ‘memo- 
randum of appeal must be read reasonably and fairly, but that does not mean 
that we are entitled to add something of our own to what has been said by 
the appellant. It is within our power not to grant the relief if not claimed, 
if it is within our power to refuse it. But where it is not, it is impossible 
to refuse 15 per cent. solatium merely because it has not been claimed. The 
solatium that may be awarded also, therefore, cannot be treated as part of 
the claim; if actually not claimed. 

We, therefore, hold that the Court-fees must be paid only on the amount 
claimed by the appellant. The ‘‘amount awarded’’ has reference really to 
“the amount of compensation awarded’’ i.e. the market value under s. 23(/) 
and the Court-fees, therefore, will have to be computed in accordance with 
my referring order. We make the rule in Civil Application No. 1311 of 
1967 also absolute and direct the Registrar to register the appeal. 


Order accordingly. 


13 [1967] A.I.R- Guj. 182. 
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Before Mr, Justice Tarkunde and Mr, Justice Wagle. 
THE UNION OF INDIA v. SUGRABAI ABDUL MAJID.* 
Tort—Liability of State for tort committed by tts employse—Test for determining whether act of 
employes done in discharge of sovereign power delegated to him—Death caused by rash and 
negligent driving of military truck by military driver of artillery school—Truck transporting 
to school machine used in training military officere—Laability of State for tortious act of driver. 

The first defendant, who was attached asa military driver to a Schoo] of Artillery conduc- 
ted by the defence department of the Government of India, caused the death of a person by 
his rash and negligent driving of a military truck. At the time of the accident the first de- 
fendant was transporting a machine for locatingenemy guns, which was used at the School 
for giving training to military officers, This machine was being brought after repairs from 
amilitary workshop to the School. On the question of the liability of the Union of India for 
the tort committed by the first defendant, it was contended that the first defendant was 
doing a duty in discharge of a sovereign power delegated to him :— 

Held, that as the transport of the machine could have been arranged through `e a private 
carrier without any material detriment to the running of the School, the first defendant was 
not exercising any delegated power or the State when he transported the equipment ina 
military truck and caused the fatal accident by his negligence, and . 

that, therefore, the Union of India was liable for the tortious act of the first: defendant. 

In deciding whether a particular act was done by a Government servant in discharge of a 
Sovereign Power delegated to him, the proper test is whether it was necessary for the State 
for the proper discharge of its sovereign function to have the act done through ite own em- 
ployee rather than through private agency. 

Joseph Avaghalus D'Souza v. Ths Dominion of Indiat, dissented from. 

P. & 0. 8. N. Oo. v. Seoy. of State for Indiat, Stats of Rajasthan v. Mat. Vidhyawatt®, 
Kasturi Lal v. State of U.P.4, Union of India v. Smt. Jasso, Union of India v. Harbans . 
Singh, Satya Wati v. Union of India’, The Secretary of State v. Cockoraft®, Secretary of State 
for India in Qouneil v. Shresgobinda Chaudhuri and State of Andhra Pradesh v. Ankanna’, 
referred to, 


V. H. Gumaste, Government Pleader, for the State. a 
M. A. Rane, for respondents Nos. 1 to 7. : : i 


P 


TARKUNDE J. On September 13, 1960, one Abdul Majeed was going on a 
bicycle from Bhagur to Deolali camp near Nasik. At that time defendant 
No. 1, who was a driver employed in the defence department, came in a mili- 
tary truck from the opposite direction. The military truck dashed against 
the bicycle of Abdul Majeed with the result that Abdul Majeed received 
severe injuries and died on the spot. He left behind his young wife and six 
minor children. The wife and the children filed a pauper suit for the re- 
covery of damages estimated at Rs. 30,000 from defendant No. 1 and from 
the Union of India defendant No. 2. The plaintiffs alleged in the plaint that 
the accident occurred because of the rash and negligent driving of defen- 
dant No. 1, that defendant No. 1 was on Government duty when the accident 
took place, and that both the defendants were liable for damages. In his de- 
fence, defendant No. 1 denied that he was rash or negligent in driving the 
truck and further pleaded that the amount of damages claimed by the plain- 
tiffs was excessive. The Union of India took up the same defericeg and ad- 
vanced a further plea that they were not liable for the tort alleged- to have 
been committed by defendant No. 1 as the latter was in military service. On 
the evidence Jed before him the learned trial Judge found that the accident 


*Decided, December 4, 1967, First Appeal [1062] ALR. S.C. 933, 
No, 262 of 1965, against the decision of M. A. [1965] A.I.R. S.C. 1039, 
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was occasioned by the rash and negligent driving of defendant No. 1, that 
the amount claimed by the plaintiffs by way of damages was fair and proper, 
and that the Union of India was liable for the tort along with defendant 
No. 1. On these findings the learned Judge passed a decree for the payment 
of Rs. 30,000 and costs by the defendants to the plaintiffs. From this decree 
the Union of India has filed the present appeal. No appeal was filed by de- 
fendant No. 1. 

Adequate evidence was produced at the trial to show that at the time of 
the accident the deceased Abdul Majeed was riding on his bicycle on the left 
side of the road, that defendant No. 1 came in his truck at great speed from 
the opposite direction, that he swerved to his right to pass a tonga, that he 
dashed the truck against the bicycle of the deceased, and that thereafter the 
truck went to a distance of 108 feet and struck against a tree. Defendant 
No. 1 was convicted by Court Martial under s. 304A, Indian Penal Code for 
causing death by rash and negligent driving. In view of the evidence on re- 
cord the learned Government Pleader, who appeared before us on behalf of 
the Union of India, did not find it possible to contest the trial Court’s find- 
ing that the accident was occasioned by the rash and negligent driving of de- 
fendant No. 1. 

Two contentions were advanced by the learned Government Pleader before 
us: (1) that the Union of India was wrongly held liable for the tortious act 
of defendant No. 1, and (2) that the amount of damages allowed to the plain- 
tiffs was excessive. 

In deciding whether the Union of India is liable for the tort committed by 
defendant No. 1 it is necessary to notice the duty in which defendant No. 1 
was engaged at the time of the accident. Defendant No. 1 was attached as a 
military driver to the School of Artillery conducted by the defence depart- 
‘ment of the Government of India at Deolali. A machine of the School of 
Artillery called ‘‘Records Sound Ranging’’ and some other equipment had been 
sent for repair to a military workshop, and after the work of repair was over 
defendant No. 1 was, at the time of the accident, transporting the machine 
and the other equipment in the military truck from the workshop to the 
School of Artillery. It is in evidence that Records Sound Ranging is a 
machine for locating enemy guns. The machine was to be used at the School 
of Artillery for giving training to military officers. 

The principles which determine the immunity of the State in respect of 
torts committed by its servants during the course of their duty can now 
be taken as well settled. The extent of the immunity of the State is the 
same as the extent to which the. East India ‘Company was immune from 
liability for similar torts committed by its employees. The East India Com- 
pany was not liable for a tort committed by its employee while performing a 
duty which amounted to the exercise of a sovereign power delegated to him. 
In other cases the vicarious liability of the East India Company was the 
same as thé liability of an ordinary employer. It follows that the Union of 
India would be liable for the tort of defendant No. 1 unless it is found that 
defendant No. 1, while driving the truck from the military workshop to the 
School of Artillery, was doing a duty in discharge of a sovereign power de- 
legated.to him. 

The leading authority on the subject is the decision of the Supreme Court, 
Calcutta, given in 1861 in P. & O. 8. N. Co. v. Secy. of State for India.1 In 
_ delivering the judgment of the Court Sir Barnes Peacock, ©. J., after point- 
ing out that the East India Company was a trading Company to whom sove- 
reign powers had been. delegated, observed (p. 13): 

“There is a great and clear distinction between acts done in the exercise of what are 
usually termed sovereign powers, and acts done in the conduct of undertakings which might be 
catried on by private individuals without having such powers delegated to them.” 


1 (1861) 5 Bom, H.C.R. App. A. 1. 
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In the latter part of the judgment the learned Judge said (p. 14): 


“But where an aot is done, or a contract is entered into, in the exercise of powers usually 
called sovereign powers, by which we mean powera which cannot be lawfully exercised except by 
® sovereign, ot private individual delegated by a sovereign to exercise them, no action will lie.” 

The above principle was approved and adopted by the Supreme Court in 
two recent cases. In State of Rajasthan v. Mst. Vidhyawati? a person em- 
ployed as a motor driver by the State of Rajasthan had caused a fatal acci- 
dent while driving a Government jeep car in a rash and negligent manner. 
The car was meant for the use of the Collector. It had been taken to a re- 
pair shop and was being driven after the repair to the Collector’s resid- 
ence when the fatal accident took place. The trial Court had held that the 
State of Rajasthan was not liable for the tort of the driver because the ear 
was being maintained for the use of the Collector in the discharge of his 
official duties. The High Court of Rajasthan disagreed with the trial Court 
and held that the State of Rajasthan was liable because at the time of the 
accident the car was not being used in the exercise of any sovereign power 
of the State. The decision of the High Court was upheld by the Supreme 
Court. Delivering the judgment of the Supreme Court, Sinha C. J. said 
(p. 985): 

“Can it be sald that when the jeep car was being driven back from the repair shop to the 
Collector’s place, when the accident took place, it was doing anything in connection with the 
exercise of sovereign powers of the State ? It has to bo remembered that the injuries resulting 
in the death of Jagdishlal (the deceased in that case) were not caused while the jeep car was 
being used in connection with the sovereign powers of the State.” 

The other case in which the Supreme Court considered the extent of the 
vicarious liability of -the State for torts committed by its servants was 
Kasturi Lal v. State of U. P? In that case a quantity of gold was attach- 
ed by police officers from one Ralia Ram, who was a partner of the plaintiff 
firm, on suspicion that it was stolen property. The gold was kept at the 
‘police Malkhana in the custody of a Head Constable who misappropriat- 
ed the gold and fled to Pakistan. It was alleged by the plaintiffs that 
the loss was caused by the negligence of police officers in not taking 
proper care of the attached property and this plea of the plaintiffs was up- 
held by the Supreme Court. The Supreme Court, however, came to the con- 
.clusion that the tortious act of the police Officers was committed by them in 
the discharge of sovereign powers and the State was, therefore, not liable for 
the damage caused. The Supreme Court observed in this connection (p. 1048): 

“Now, the power to arrest a person, to search him, and to seize property found with him 
are powers conferred on the apecified officers by statute and in the last analysis, they are powers 
which can be properly characterised as sovereign powers; and so, there is no difficulzy in holding 
that the act which gave rise to the present claim for damages has been committed by the em- 
ployees of the respondent during the course of its employment, but the employment in question 
being of the category which can claim the special characteristic of sovereign power, the claim 
cannot be sustained.” 

Dealing with the general principle which determines the vicarious liability of the 
State in such cases, the Supreme Court referred to the aforesaid decision in 
P. & 0. 8. N. Co. v. Secy. of State for India and went on to say (p. 1046): 

“Thus, it is clear that this case recognises a material distinction between acta committed 
by the servants employed by the State where such acts are referable to the exercize of sovereign 
powers delegated to public servants, and acts committed by public servants which are not refer- 
able to the delogation of any sovereign powers, If a tortious act is committed by a public ser- 
vant and it gives rise to a claim for damages, the question to ask is : was the tortious act com- 
mitted by the public servant in discharge of statutory functions which are referable to, and 
ultimately based on, the delegation of the soverign powers of the State to such publio 
servant ? If the answer is in the affirmative, the action for damages for losa caused by such 
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tortious act wili not lie. On the other hand, if the tortious act has been committed by & public 
servant in discharge of duties assigned to him not by virtue of the delegation of any sovereign 
power, an action for damages would lie. The act of the public servant committed by him during 
the course of his employment is, in this category of cases, an act of a servant who might have 
keen employed by a private individual for the same purpose. This distinction which is clear 
and precise in law, is sometimes not borne in mind in discussing questions of the State’s liability 
arising from tortious acts committed by public servants.” ; as 

Although the principle which determines the extent of the vicarious liabi- 
lity of the State for torts committed by its servants is thus well settled, 
it is by no means easy to apply the principle to particular cases. Sovereign 
powers are vested in the State in order that it may discharge its sovereign 
functions. The ultimate sovereign function of the State which is relevant to 
the case before us is that of defence of the country. For the discharge of 
that function one of the sovereign powers vested in the State is to maintain 
an army. Training of army personnel can be regarded as a part of the exer- 
cise of that sovereign power. The State would clearly not be liable for a 
tort committed by an army officer in the exercise of that sovereign power. 
The learned Government Pleader, however, wanted us to go much further 
than this. He argued that all acts which are necessary for the discharge of 
a sovereign function of the State and which are carried out by the concerned 
department of the State must be deemed to have been done in the exercise 
of the sovereign power delegated by the State. Thus, according to the learn- 
ed Government Pleader, the training of army personnel requires the mainten- 
ance of machines used in the training, the maintenance of the machines 
requires that they should be kept in proper repair, the work of repair- 
ing the machine requires its transport from the workshop to the military 
school, and the transport of the machine is, therefore, a duty performed 
in-the exercise of a sovereign power of the State. The learned Government 
Pleader argued that defendant No. 1 in the present case, while transporting 
the Records Sound Ranging machine and other equipment from the work- 
shop to the School of Artillery, was thus exercising a sovereign power dele- 
gated to him and that the Union of India was, therefore, not liable for the tort 
committed in the course of that duty. 

We are unable to agree that the immunity of the State for the torts com- 
mitted by its servants can be extended in the manner suggested by the learn- 
ed Government Pleader. In our view, there is a fallacy in the assumption 
that every act which is necessary for the discharge of a sovereign function 
and which is undertaken by the State involves an exercise of sovereign power. 
Many of these acts do not require to be carried out by the State through its 
servants. For instance, the army unit stationed at Deolali requires a regular 
supply of food. Foodgrains purchased for the army unit may be transport- 
ed to the military camp in trucks belonging to a private agency. They may 
also be transported in military trucks driven by employees of the defence de- 
partment. The fact that the army unit is maintained in the exercise of the 
State’s sovereign power and the further fact that supply of food is essential 
for the maintenance of the army unit do not justify the conclusion that, if 
the food is transported to the army camp in military trucks instead of pri- 
vate trucks, the drivers of the military trucks exercise a sovereign power de- 
legated to them by the State. To take another instance, the maintenance of 
military barracks is necessary for the maintenance of the army unit and the 
military barracks have to be kept in proper repair. If, instead of entrust- 
ing the work of repairing the barracks by private contractors, the State sets 
up a departmental unit for the purpose, the work done by the State em- 
ployees in repairing the barracks cannot be said to have been done in the 
exercise of a delegated sovereign power, even if the work of repairing the 
barracks is essential for the maintenance of the army unit. It appears to us 
that, in deciding whether a particular act was done by a Government servant 
in discharge of a sovereign power delegated to him; the proper test is whe- 
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ther it was necessary for the State for the proper discharge of its sovereign 
function to have the act done through its own employee rather than through 
a private agency. In the case before us the transport of the Records Sound 
Ranging machine and other equipment from the workshop to the School of 
Artillery was necessary for the proper training of army personnel, but it was 
not necessary to transport the said equipment through a military truck driven 
by an employee of the defence department. The equipment could have been 
carried through a private carrier without any material detriment to the ‘dis- 
charge by the State of its sovereign function of maintaining the army and 
training army personnel. It is easy to appreciate that in certain circum- 
stances the transport of machines through military trucks can be regarded as 
an act done in the exercise of the State’s sovereign power. The machines 
may have to be carried for the immediate use of an army engaged in.active 
military duty. In such a case the transport of the machines through mili- 
tary trucks may be regarded as an exercise of the State’s sovereign power. 
In the case before us the transport of the machine could have been arranged 
through a private carrier without any material detriment to the running of 
the School of Artillery. It must follow that defendant No. 1 was not exer- 
cising any delegated sovereign power of the State when he transported the 
equipment in a military truck and caused the fatal accident by his negligence. 

What we have stated above appears to us to be in conformity with the 
approach adopted by the Supreme Court in Vidhyawati’s case. The car in 
that case was meant for the use of the Collector who must have been exer- 
cising some of the sovereign powers delegated to him by the State. The 
mere fact, however, that the car was meant for the Collector’s use and was 
required to be repaired was not held to justify the conclusion that its driver 
was exercising a delegated sovereign power when he caused the accident. The 
State was held liable for the tort of the driver because at the time of the 
accident the car was not being used in connection with the exercise of any of 
the State’s sovereign powers. On the other hand, in Kasturi Dal’s case the 
State was held not liable for the negligence of the police officers in failing 
to take care of the property attached by them, because it was the statutory 
duty of the police officers to seize the attached property and the Supreme 
Court held that the performance of this statutory duty amounted to an exer- 
cise of sovereign power. It will be recalled that in that case, with reference 
to the duties which are not assigned to public servants by virtue of any dele- 
gation of sovereign power, the Supreme Court observed that the act of ‘the 
public servant in such cases is ‘‘an act of a servant who might have been em- 
ployed by a private individual for the same purpose.’’ We have found in 
the present case that the act of defendant No. 1 in transporting the equip- 
ment in the truck was an act of a servant who might have been employed by 
a private individual for the same’ purpose. 

Considerable support to the view which we are inclined to take is found in 
the decision of a Full Bench of the Punjab High Court in Union of India v. 
Smt. Jasso* A reference to the Full Bench in that case was rendered neces- 
sary because of an earlier decision of a Division Bench of the Punjab High 
Court in Union of India v. Harbans Singh In the Division Bench case, an 
accident was caused by the negligence of a driver of a military truck when 
it was being used in supplying meals to military personnel on active duty. 
The Division Bench held that the Union of India was not liable for the negli- 
gence of the driver. In the subsequent Full Bench case (Union of India v. 
Smt. Jasso) a fatal accident was caused by the negligence of a driver of a 
military truck which was carrying coal to Army General Headquarters in 
Simla, and the question referred to the Full Bench was whether the Union 
of India was liable to be sued in respect of the tort committed by the mili- 
tary driver. The Full Bench held that the tort was not committed during 
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the exercise of a sovereign power and that the Union of India was liable to 
be sued in respect of ‘the tort. After referring to the distinction between 
aets done in the exercise of sovereign powers and other acts, the Full Bench 
observed (p. 318): 


“Applying this test to the present case it is difficult to see how it can possibly be held that 
such a routine task as the driving of a truck loaded with coal from some depot or store to the 
General Headquarters’ building at Simla, prezumably for the purpose of heating the rooms, ia 
something done in exercise of a sovereign power, since such a thing could obviously be done by & 
private person,” 

Referring to the Division Bench decision mentioned above, the Full Bench 
said (p. 318): 

“It can be said regarding that case that the truck was being driven for supplying the 
needs of army personnel engaged on military duties which could not be performed by civilians, 

It is at any rate safe to say that that case cannot be regarded as an authority for the 
general proposition that in no case can an action for damages be brought against the Government 
merely because the vehicle involved in the accident is an army truck driven by s military em- 
ployee in the performance of some duty or other,” 

A reference may also be made to a recent decision of the Delhi High Court 
in Satya Wati v. Union of India® There an Air Force vehicle was engaged 
in carrying hockey and basket-ball teams to Indian Air Force Station, New 
Delhi, to play a match against a team of the Indian Air Force. After the 
match was over, the driver was going to park the vehicle when he caused a 
fatal accident by his negligence. On behalf of the Union of India it was 
argued before the. Court that it was one of the functions of the Union to 
keep the army in proper shape and trim, that the hockey and basket-ball 
teams were carried by the vehicle for the physical exercise of Air Force per- 
sonnel, and that the Union of India was therefore not liable for the tortious 
act of the driver of the vehicle. In rejecting the argument and holding that 
the Union of India was liable for the tort, the Court observed that carrying 
hockey and basket-ball teams to play a match can by no process of extension 
be termed an exercise of sovereign power. 

The learned Government Pleader cited several precedents to show that the 
expression ‘‘sovereign power’’ has a wide connotation. In The Secretary of 
State v. Cockcraft,’ the plaintiff had sued the Secretary of State for India 
in Council for damages in respect of injuries sustained by him in a carriage 
accident which was alleged to have been due to the negligent stacking of 
gravel on a military road maintained by the Public Works Department. It 
was held that the provision and maintenance of roads, especially a military 
road, is one of the functions of Government carried on in the exercise of its 
. sovereign powers and is not an undertaking which might have been carried 
on by private persons and that the Secretary of State for India in Council 
was, therefore, not liable for the damages claimed by the plaintiff. In Secre- 
tary of State for India in Council v. Shreegobinda Chaudhuri, the Calcutta 
High Court dealt with a suit against the Secretary of State for India for logs 
caused to the plaintiff’s property by the alleged mismanagement of managers 
appointed by the Court of Wards. The Court held that the plaintiff had no 
cause of action against the Secretary of State for India. The Court ob- 
served that the jurisdiction exercised by the Court of Wards under the Court 
of Wards Act, 1879, was essentially an exercise of a sovereign power. In 
State of Andhra Pradesh v. Ankanna,? the State of Andhra Pradesh was sued 
for damages alleged to have been caused by some illegal and malicious acts of 
certain officers engaged in the collection of land revenue. The Court held 
that the collection of land revenue is a sovereign function of the State and 
the State was, therefore, not liable for the alleged tortious acts. 
These cases, though they show that the State may have sovereign powers of 


6 nen ALR. Delhi 98. 8 (1932) I.L.R. 59 Cal. 1289. 
7 (1914) LL.B. 39 Mad. 361. 9 [1967] ALR. AP. 41, 
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various types, are not helpful in deciding whether the duty which was per- 
formed by defendant No. 1 in the present case at the time of the accident 
amounted to an exercise of a sovereign power delegated to him. We find that 
the duty which was being performed by defendant No. 1 could have. been 
entrusted to a private individual without any material detriment to the State’s 
function of running the School of Artillery at Deolali and that, therefore, de- 
fendant No. 1 was not acting in the exercise of any sovereign power when he 
committed the accident. f 

Towards the end of the hearing before us the learned Government Pleader 
referred to a judgment delivered by Mr. Justice J. C. Shah (as His Lordship 
then was) in Joseph Avagalus D’Souza v. The Dominion of India. That 
was a suit filed by the plaintiff to recover damages from the Dominion of 
India for injuries caused by the negligent driving of a motor vehicle by one 
Swami who was a motor driyer employed in the military department. On A 
plea in the nature of demurrer raised by the defendants, the learned Judge 
dealt with the preliminary issue whether, on the allegations contained in the 
plaint, any cause of action was made out against the Dominion of India. 
No evidence was led before the learned Judge on the nature of the duty in 
which the motor driver Swami was engaged at the time of the accident. The 
learned Judge held that no cause of action was made ont against the Domi- 
nion of India and dismissed the suit. He said in his judgment: 

“The maintenance of the military department js certainly not an undertaking whieh 
could be carried on by & private person, and the running of motor vehicles maintained by the 
military department being an activity which is incidental to the military department it must be 
held that even though there is no direct connection between the exercise of sovereign authority 
and running of a motor vehicle by an employee of the military department, the running of a 
motor vehicle belonging to the military department being for the performance of duties con- 
nected with the exercise of the sovereign authority, any injury caused to the plaintiff as a result 
of rash and negligent driving by an employee in that department will not sustain a guit for 
damages against the sovereign,” . 

When this decision was given by the learned Judge, it was generally assum- 
ed, on a certain interpretation of the judgment in P. & O. 8. N. Co. v. Secy. 
of State for India, that the functions of the Government can be classified 
into commercial and non-commercial functions and that the State is not liable 
for a tort committed by a servant in the course of his duty if the servant 
was employed in a non-commercial department. In view of the decision of 
the Supreme Court in Vidhyawatt’s case and in view of the observations of 
the Supreme Court in Kasturi Lel’s case this approach is no longer justified. 
It is clear from the judgments.of the Supreme Court in these cases that the 
State is liable for a tort committed by an employee in any of its departments 
in the course of his duty, if it is found that the duty which was being per- 
formed by the employee at the time of the tort was not in exercise of a sove- 
reign power delegated to him. With very great respect, therefore, we are 
unable to accept the above decision of Mr. Justice J. C. Shah as laying down 
the correct law. 
[The rest of the judgment is not material to this report.] 
: Appeal dismissed. 


10 (1962) O.S. Suit No. 2704 of 1948, 1952 (Unrep.). 
decided by J. C. Shah J. on September 29, 
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Before Mr, Justice Nain, 
SHRINATH BROTHERS v. THE CENTURY SPG. & MFG CO. LTD.* 
Civil Procedure Code (Act V of 1908), O.XXX, rr. 3, 6; O.V, r.21-A—Process of Court addressed 
to pariner or manager by registered post how to be effected, 

Order V, 1.21-A of the Civil Procedure Code, 1908, which gives facility of permitting 
parties to serve processes of a Court by registered post does not take away or affect the 
provisions of O.XXX, rr, 3 and 5 of the Code which must be complied with. If a process 
is addressed to a partner by registered post, he must also be informed in what capacity it is 
addressed to him, Similarly, if the process is addressed to a person in his capacity as 
manager of the business in charge of it at the time of service, he must be so informed, even 
if the service is by registered post, In all such cases the Court should hold an inquiry and 


either declare the summons to have been duly served or to order fresh service in a proper 
manner, 


D. R. Dhanuka, for the petitioners. 
S. M. Jhunjhunwala, for the respondents. 


Naw J. This is a revision application under the provisions of s. 115 of the 
Code of Civil Procedure against an order of the Bombay City Civil Court, 
making a notice of motion for pronouncing judgment in terms of an award 
absolute and passing a decree in terms of the said judgment. 

The facts leading to this case briefly stated are: 


That on June 7, 1962, there was an award made against the petitioners in 
favour of the respondents. On March 23, 1968, the arbitrator filed the said 
award in the Court. On April 11, 1963, notice of filing of the award was 
issued by the Court and despatched to the petitioners, who are a partnership 
firm, in a registered cover addressed to the firm. The acknowledgment for this 
registered cover appears to have been signed on April 25, 1963 by a person 
signing as Raja Shankar. It is not stated in the acknowledgment as to whe- 
ther this Raja Shankar was a partner of the petitioners-firm or the manager in 
charge of the business at the time of service. Whether this is sufficient service 
of notice of filing of the award or not is a matter in controversy with which I 
shall deal later. On July 3, 1963, the respondents took out a notice of motion 
for judgment in terms of the award relying on the acknowledgment dated 
April 25, 1963. On the next day, i.e., July 4, 1963, the petitioners in this 
revision application filed a petition in the City Civil Court for setting aside 
the award dated June 7, 1962, on grounds stated in the said petition. The 
petitioners, however, stated in the said petition that the notice of the filing of 
award had not been served upon them by the Court. The respondents filed 
an affidavit in reply to the petition alleging that the notice of filing of award 
had been served on the petitioners on April 25, 1963, and also controverting 
the grounds on which the award was sought to be set aside. On July 24, 1964, 
the petition for setting aside the award was dismissed. The order on the said 
petition is exh. ‘‘A’’ to this petition and reads as under: 

“This Petition to set aside an Award can be disposed on a short point viz, whether it is 
maintainable. 

2. The facts necessary to this petition may be briefly stated. The disputes between the 
parties were referred to arbitration and the Arbitrators made their Award on 7th June 1963. 
It appears that on 11th April 1963 Notice of filing of the Award was issued and was served on the 
Petitioners on 25th April 1963, But the Petitioners deny that notice was ever served upon them, 
Assuming that statement as correct, then in my opinion, the Petitioners were not entitled to 
file any petition at all, till they were served with the Notice of filing of the Award because under 
Article 158 of Indian Limitation Act the period of limitation of 30 days would begin from the 
date of service of notice of filing of the Award and if the Petitioners say that they were not 
served with the Notice of filing of the Award I do not see why at all it was necessary for them 
to file a Petition in this Court to have that Award set aside. But the Petitioners say that they 
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took search of the proceedings on 24th June 1963 and thereafter on 4th July 1963 they filed the 
present Petition. If the statement of the Petitioners is to be accepted as correct that they were 
not served with the notice of filing of the Award, the Petition is misconceived and not maintain- 
able, The Petition is, therefore, dismissed, Petitioners to pay the respondent the costs of the 
Petition, 

I must say here that the learned Judge on the one band says that it appear- 
ed to him that on April 11, 1968, the notice of filing of the award was issued 
and the same was served on the petitioners on April 25, 1963, on the other 
hand, he dismissed the petition as premature on the footing that the notice 
of filing of the award had, as alleged by the petitioners, not been served on 
them. The learned Judge decided the matter as if on a plea of demurrer. [ 
am assured by the learned advocates of the parties that the fact of service 
of the notice of filing the award was alleged by one party aud denied by the 
other and was a matter in controversy and neither of the parties had either 
pleaded or applied that the matter be decided as if on a plea of demurrer. 
The learned Judge ought to have examined the nature of service and deter- 
mined whether the service was proper or sufficient. In case, he came to the 
conclusion that on April 25, 19638, the petitioners had been served with notice 
under s. 14(2) of the Arbitration Act, he would have come to the conclusion 
that the petition dated July 4, 1963, was barred by the law of limitation, in 
which event if the petitioners had made any application for condoning delay 
under the Indian Limitation Act, 1961, he would have considered such appli- 
cation on merits. And if he came to the conclusion that there had been no proper 
service of the notice of filing of award he could have dismissed the petition 
as premature, in which case the petitioners could have waived or accepted ser- 
vice and repeated their petition. The learned Judge, however, decided the peti- 
tion not on the actual position as to whether there was or was not a good 
service, but on the assumption of correctness of the contention of the petitioners 
that the notice of filing of the award had not been served on them, which as- 
sumption he again negatived when he passed judgment in terms of the award. 
This has led to certain curious results, which I will mention, now. 

On August 4, 1964, after their petition for setting aside the award was 
dismissed as premature, the petitioners appeared before the Registrar of the 
Court and, in fact, accepted the service of the notice of filing of the award. 
On August 17, 1964, the respondents in this petition, filed a petition against 
the petitioners in this petition, ‘alleging that the petitioners here had in fact 
been served with the notice of filing of the award on April 25, 1963, and 
applying for an injunction, restraining the petitioners from acting on the 
alleged service of the notice of filing of the award on August 4, 1964, and re- 
straining them from filing a petition for setting aside the award on the basis 
of such service. The respondents served this injunction on the petitioners and 
thereafter had their notice of motion for judgment in terms of the award placed 
on the board for hearing. This notice of motion came up for hearing on September 
8, 1964. The petitioners filed an affidavit in reply to the notice of motion, setting 
out the correct facts, but, notwithstanding this, the learned Judge made the 
notice of motion absolute on the footing that the petitioners had been served 
with the notice of filing of the award on April 25, 1963, and had not filed any 
petition for setting aside the award. Thus judgment in terms of award has 
been passed against the petitioners without giving them any opportunity to 
contest the award. 

I have examined the acknowledgment dated April 25, 1963, and the affidavit 
of service of the notice of filing of the award and I find that the acknowledg- 
ment is signed by one Raja Shankar. When this petition came up for hearing 
before me on November 14, 1967, I drew the attention of the learned advocate 
for the respondents to the provisions of O. XXX, rr. 3 and 5 of the Code of 
Civil Procedure. Rule 3 provides that a summons for a firm must be served 
either upon any one or more of the partners or, in the alternative, at the 
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principal place at which the partnership business is carried on in India upon any 
person having at the time of service the control or management of the partner- 
ship business there, and r. 5 provides that the person who is served must also 
be served with a notice informing him in what capacity he was being served. 
I told the learned advocate for the respondents that if it was his contention 
that Raja Shankar, who had signed the acknowledgement, was either a partner 
or a manager of the business in charge of it at the time of service, he must 
make inquiries and make a further affidavit before I hold the service to be 
sufficient. No such affidavit has, however, been made. In fact neither of the 
parties is able to state who this Raja Shankar is. It is not even alleged that a 
notice under r. 5 of O. XXX accompanied the notice of filing of the award 
showing in what capacity the notice was being served. 

Personal service of the processes of a Court by the officers of the same or 
another Court is and has always been the normal mode of service. Order V, 
r. 21-A, of the Code of Civil Procedure gives a facility in this modern age of 
permitting parties to serve processes of a Court by registered post to save 
them from the trouble and expense of effecting personal service at places out- 
side or even within the jurisdiction of the Court, but this facility does not take 
away or affect the provisions of O. XXX, rr. 3 and 5 which must, in any 
event, be complied with. If a process is addressed to a partner by registered 
post, he must also be informed in what capacity it is addressed to him. Simi- 
larly, if the process is addressed to a person in his capacity as manager of the 
business in charge of it at the time of service, he must be so informed, even 
if the service is by registered post. 

Order V, r. 21-A as applicable to Bombay itself provides that an acknowledg- 
ment purporting to be signed by the defendant shall be deemed only to be 
‘*prima facie’’ proof of service. In this case it does not even purport to be 
signed by the defendant. In all such cases the Court should hold an inquiry 
and either declare the summons to have been duly served or to order fresh 
service in a proper manner. In this case, I find that these provisions were not 
complied with, and I hold that the service dated April 25, 1963, was insuff- 
cient and, therefore, bad in law. It has been argued before me by Mr. Jhun- 
jhunwala for the respondents that the provisions of O. XXX, rr. 3 and 5 are 
not applicable to notices under s. 14(2) of the Arbitration Act. There is, 
however, no substance in this argument in view of the fact that s. 141 of the 
Code of Civil Procedure makes the provisions of Civil Procedure Code appli- 
cable to proceedings other than suits. Section 41 of the Arbitration Act also 
provides that the provisions of the Civil Procedure Code apply to proceedings in 
Court under the Arbitration Act. 

There being no service of the notice of filing of the award on April 25, 1968, 
there can be no judgment in terms of the award. Sections 14 and 17 of the 
Arbitration Act provide certain conditions precedent before a Court assumes 
jurisdiction in the matter of passing judgment in terms of an award. A notice 
of filing of the award should have been served on the party against whom the 
judgment is passed and he should have either filed no petition for setting aside 
the award or if he had filed such petition, it should have been refused. These 
conditions have not been satisfied and, in my opinion, the City Civil Court 
had no jurisdiction to pass judgment in terms of the award. I, therefore, allow 
the revision application and set aside the order dated September 8, 1964, of 
the City Civil Court, making the respondents’ notice of motion for passing 
judgment in terms of the award against the petitioners absolute. The judg- 
ment and decree shall stand set aside. 

Each party shall bear its own costs of the notice of motion dated July 3, 
1963, on which the order dated September 8, 1964, was passed and of this 
petition. 

Rule made absolute. 


Application allowed. 
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Before Mr. Justice Nain, 
RAMCHANDRA SHANKAR KAD v. SHANKAR GENU KAD.* 


Blood testo —Whether Oourt can direct or compel party before st to submit to blood grouping test— 
Scops and value of blood grouping tests, 

There is no law in Indie empowering the Courts to direot parties to submit to a blood 
grouping test or to compel an unwilling party to allow a sample of his blood to be taken 
for analysis or blood grouping teat. 

Polavarapu Venkataswarlu v. Polavarapu Subbayya' and Subayya Gounder v. Bhoopala’, 
referred to. 

Blood grouping tests have their limitations, They may exclude a certain individual as 
the possible father of a child, but they cannot possibly establish paternity. They can only 
indicate its possibilities, 

Quaere : Whether refusal to submit to such a blood test by a person will in law warrant 
an adverse inference against him under 8.114 of the Indian Evidence Aot, 1872. 


A. C. Agarwal, for the petitioner. 
C. G. Parulekar, with R. G. Samant, for the respondent. 


Naw J. This is a revision: application under the provisions of s. 115 of the 
Code of Civil Procedure against the order dated September 15, 1966, of the 
learned Civil Judge, Junior Division, Saswad, Poona, ordering ‘the petitioner 
to permit a sample of his blood to, be taken by the Civil Surgeon, Poona, for 
blood grouping test and his opinion as to whether the petitioner is or is not 
the son of the respondent. 

The facts leading to this case are that the petitioner filed a suit in the Court 
of the learned Civil Judge, Junior Division, Saswad, Poona, for partition and 
possession of a one-third share in the alleged ancestral property of joint Hindu 
family consisting of the petitioner, the respondent and the original defendant 
No. 2 who is his mother and the wife of the respondent. The case of the 
petitioner was that the respondent is his father and defendant No. 2, who is 
not a party to this revision application, is his mother and that he was entitled 
to a one-third share in the property belonging to the joint Hindu family 
consisting of the parties to the suit. In the written statement the respondent 
denied the plaintiff’s claim. He stated that the petitioner was not his son and 
as such he had no right, title or interest in the property and was not entitled 
to ask for partition and separate possession of his share. He admitted his 
marriage with defendant No. 2, but stated that he had no sexual relations with 
her and alleged that defendant No. 2 had committed adultery. Although ori- 
ginally in the written statement the respondent had not stated that he was im- 
potent, during the course of the trial he alleged that he was impotent. He 
had himself examined by the ‘Civil Surgeon of Poona. But, according to the 
report dated February 14, 1966 of the Civil Surgeon, there were no signs of 
impotence. The respondent thereafter made an application on April 21, 1966, 
praying that the petitioner be directed to appear before the Civil Surgeon for 
a blood grouping test. The learned Judge made a very short order, which 
reads as under: 


“The plaintiff and the defendant No, 1 should appear before the Civil Surgeon, Poona, for 
their blood-examination, The Civil Surgeon is requested to give his opinion whether the plain- 
tiff is or is not the son of the defendant No. 1, after taking the sample of blood from their persons. 
The defendant No. 1 to deposit Rs, 50/- into the Court in the first instance towards this oxa- 
mination”, 

The petitioner objects to a sample of his blood being taken and has come in 
revision against the said order. The question for determination, therefore, is 
whether in law the petitioner can be compelled to give a sample of his blood 
for analysis or blood grouping test. 


“Decided, December 11, 1987. Civil Re- 1 [1951] AIR. Mad, 910(1). 
vision Application No. 1130 of 1966. 2° [1959] A.I.R. Mad. 396. 
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I am not aware of any provision of law—and none has been cited before me, 
whether in the Code of Civil Procedure, Indian Evidence Act, or elsewhere— 
under which such application can be made or granted or which compels a 
person to give a sample of his blood for analysis or blood grouping test or 
even warrants an adverse inference to be drawn against him if he refuses to 
give such sample. 

Similar question arose in a similar context in Madras in the case of Pola- 
verapu Venkataswarlu v. Polavarapu Subbayya,! on an application under 
s. 151, Civil Procedure Code, which has been described as the last resort of 
the procedurally destitute, and Mr. Justice Raghava Rao held that s. 151 had 
been introduced in the Code to give effect to the inherent powers of Courts. 
Such powers can only be exercised ex debsto justitiae and not on the mere in- 
vocation of parties or on the mere volition of Courts and that where the de- 

. fendant applies for direction from Court to the plaintiff a minor child and 
his mother to appear in person before the Court in order to enable a medical 
expert to take sample of their blood and the plaintiff and his mother are un- 
willing to offer their blood for the test to recognise the paternity of the child, 
there is no procedure either in the Code of Civil Procedure or the Indian Evid- 
ence Act, which empowers the Court to force them to do so. 

The same question again arose in the case of Subayya Gounder v. Bhoopala,? 
and Mr. Justice Ramaswami, after discussing the scope and value of such 
blood tests, the law on the subject of compelling parties to submit to blood 
tests in several countries of the world in civil and criminal cases, observed as 
follows (p. 399): 

“In India there is no special statute and there is no provision either in the Criminal Pro, 
cedure Code or in the Indian Evidence Act empowering Courts to direct such a test to be made- 
Similarly, as pointed out by Raghava Reo, J. in Venkateewarlu v. Subbayya, there is no pro- 
cedure either in the Civil Procedure Code or the Evidence Act which provides for a blood test 
being made of a minor and his mother when the father is disputing the legitimacy of the minor 
and held that if the parties are unwilling to submit to such a test the Court has no power to 
direot them to submit themselves to such & test”. 

I hold that there is no law in India empowering the Courts to direct parties 
to submit to a blood grouping test or to compel an unwilling party to allow 
a sample of his blood to be taken for analysis or blood grouping test. 

‘Coming to the question of scope and value of blood grouping tests, Modi in 
his book on Medical Jurisprudence, 1965 edn., at p. 108 states as under: 

“In such cases it cannot be said by the determination of the blood groups of the parties 
concerned that a particular man is the father of a given child, but it may be possible to affirm 
by a process of exclusion that he cannot be the father of the child. The importance of this 
means of establishing non-paternity is obvious and has its application in suits of maintenance of 
illegitimate children and in suits of nullity, alleged adultery and blackmailing. The blood 
grouping tests have been accepted as evidence in the courts of India, England and other Euro- 
pean countries, 

As the determination of various sub-groups may now be carried out accurately with the 
help of antisera, which have lately become more readily aveilable, the tests are likely to be less 
fallacious and more acceptable in our courte in India”. 

Taylor in his book ‘Principles and Practice of Medical Jurisprudence’ Vol. 
Il, 12th edn., states as under (p. 46): 

“The Blood Group Test in Disputed Paterntty—The determination of the blood group of the 
child (the antigers are present at birth) and the alleged parents may provide evidence about 
possibility of a certain person being the father of a child, or of deciding, when two persons 
are involved, which of the two, if either could be the father. For some years now, evidence 
of non-access (which cannot be given by either of the spouses) has Leen provided indirectly by 
blood tests. 

The English Courts have no power to order blood tests upon an unwilling spouse, and much 
injustice must still exist so long as this reputable scientific test ia excluded. 

1 [1961] AIR. Mad. 910 (1). 2 [1959] ALR. Mad. 396. 


224 THE BOMBAY LAW REPORTER. [VoL, LXX. 


In W. v. W°, in 1963, the Court of Appeal upheld a decision of Mr. Justice Cairns that he 
had no power to accede to a husband’s request for such testa to be performed in an effort to 
resolve his dispute with his wife over the paternity of his wife’s child. 

In the Danish and many American Courts compulsory tesis have been operating for some 
years with succes:, but even the fact that their effectiveness is exclusory hes not yet persuaded 
English lawyers to accept the principle of intrusion upon personal liberty”. 

The technique of blood grouping tests has been developing over the years, 
and what new vistas in the field of determining issues of paternity in law 
Courts the progress in medical science will open up no one can say. By refer- 
ence to current books on medical jurisprudence, one comes to the conclusion 
that as of today blood grouping tests have their limitations. They may ex- 
clude a certain individual as the possible father of a child, but they cannot 
possibly establish paternity. They can only indicate its possibilities. An- 
other man with the same blood grouping as the alleged father could be the - 
father of the child whose paternity is in dispute. 

This being the state of development in this science, the petitioner cannot be 
blamed for refusing to submit to a blood test. Such a test can possibly ex- 
clude the respondent being his father, but it cannot possibly establish the fact 
of the respondent being his father. He can never win the game, but he can 
possibly lose it. He, therefore, refuses to play. In a civil suit, there is no 
burden cast on any party similar to the one in criminal prosecutions which 
requires the prosecution in all fairness to produce even evidence against its 
case, 

This incidentally raises the question whether such refusal will in law warrant 
an adverse inference against the petitioner under s. 114 of the Indian Evid- 
ence Act. I am not called upon to decide this question at this stage in this 
matter. It will be for the learned trial Judge to determine whether such in- 
ference is warranted and the nature and scope of such inference. < <i 

The order of the learned Judge dated September 15, 1966 is, therefore, set 
aside. The revision application is allowed with costs. Rule made absolute. 


Application allowed. 


Before Mr. Justice Tarkunde. 
JOSEPHY SANTA VINCENT v. AMBICO INDUSTRIES.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs, 15, L4— 
Transfer of Property Act (IV of 1882), Sec. 108(j)—Word “tenant” in s, 15 whether means a 
lawful sub-tenant, 

The word tenant is 8,15 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, means a contractual tenant as well as a contractual sub-tenant whose sub-lease 
is valid under the Act, Therefore s. 15(2) of the Act protects a transferee, whether by way 
of gub-lease, assignment or otherwise, of a contractual tenant as well as of a lawful con- 
tractual sub-tenant, 

Balkrishna v. Saidanna! and N. M. Nayak v. Ohhotalal*, distinguished. 
Anand Nivas (P) Lid. v. Anandji, referred to, 


Tue facts are stated in the judgment. 


F. 8. Nariman, with V. R. Bhandare, for the petitioner. 
H. D. Banaji, with R. Y. Rele, for respondent No. 1. 


TarKuNDE J. This petition has been filed with a view to challenge the 
legality of a decree passed by a Judge of the Bombay Small Cause i Court 
and confirmed by an Appellate Bench of that Court. The property in dis- 

3 [1964] P. 67. 1 (1982) 65 Bom, L.R, 149. 


* Decided, October 13, 1967. Special Civil 2 (1987) 69 Bom. L.R. 551. 
Application No, 1306 of 1966. 3 [1965] A.I.R. 8.0. 414. 


1967] JOSEPHY SANTA 0, AMBICO INDUSTRIES (s.c.5.)—Tarkunde J. 225 


pute consists of a godown at Ballard Estate in Bombay. The godown is a 
part of an extensive estate which belongs to the Bombay Port Trust and 
which has been leased by the Port Trust to the first respondents Messrs. Ambico 
Industries. The first respondents let out the godown to the second respondents 
Messrs. William Jacks and Company Limited. In January 1957 the petitioner 
Josephy Santa Vincent went into the possession of the godown under an 
agreement with the second respondents. On August 1, 1959, the second respon- 
dents surrendered their tenancy to the first respondents. In April 1960, the first 
respondents filed a suit against the second respondents in the Bombay Small 
Cause Court for possession of the godown. The petitioner was not made a party 
to that suit. An ex-parte decree for possession was obtained in that suit by the 
first respondents in October, 1960. When the ez-parte decree was sought to 
be executed an obstruction was offered by the petitioner but the obstruction 
was ordered to be removed by the Court. The petitioner then filed a suit in 
- the same Court for a declaration that he was the lawful sub-tenant of the second 
respondents and had become the tenant of the first respondents under s. 14 
of the Bombay Rent Act on the determination of the second respondents’ tenancy. 
After filing the suit, the petitioner obtained an order of interim stay against 
the execution of the ex-parte decree. Due to some typing error in the stay 
order, however, the decree was executed and possession of the godown was 
obtained by the first respondents. Thereupon the petitioner got his plaint 
amended so as to add a prayer for restoration of possession of the godown. 

The suit was dismissed by the trial Judge on two grounds. The learned 
trial Judge held, in the first place, that assuming the premises to have been 
sub-let by the second respondents to the petitioner in January 1957, the sub-lease 
was not validated by sub-s. (2) of s. 15 of the Bombay Rent Act, that the 
premises cannot be held to have been lawfully sub-let to the petitioner, and 
that the petitioner cannot, therefore, be deemed to have become the tenant of 
the first respondents under s. 14 of the Act. The learned Judge observed in 
this connection that, as the property belonged to the Bombay Port Trust, 
the first respondents were the tenants of the godown, that the second respondents 
were the sub-tenants and that the petitioner could only claim to be the sub- 
tenant of a sub-tenant. Relying upon the decision in Balkrishna v. Saidanna,! 
the learned trial Judge held that the petitioner, being the sub-tenant of a 
sub-tenant, cannot claim the protection of sub-s. (2) of s. 15. Secondly, the 
learned Judge held that the petitioner had failed to prove that the premises 
had been sub-let to him in January 1957 by the second respondents. The 
learned Judge was of the view that the petitioner was only a licensee with the 
right of storing goods in the premises. 

From this decree dismissing his suit the petitioner went in appeal to the 
Appellate Bench of the Bombay Small Cause Court. The appeal was sum- 
marily dismissed by the Appellate Bench. In its judgment the Appellate 
Bench proceeded on the assumption that the petitioner was a sub-tenant of 
the second respondents. Relying on the said decision in Balkrishna v. Saidanna, 
the Appellate Bench held that a sub-tenant’s sub-tenant was not protected by 
the Rent Act and that the trial Court was, therefore, justified in dismissing 
the petitioner’s suit. The Appellate Bench did not decide the question whe- 
ther the petitioner was a tenant or a licensee of the second respondents. 

In order to appreciate the arguments addressed before me by Mr. Nariman 
for the petitioner and Mr. Banaji for the first respondents, it would be useful 
to refer to ss, 14 and 15 of the Rent Act. Section 14 provides in substance 
that where the interest of a tenant of any premises is determined for any 
reason, any sub-tenant to whom the premises or any part thereof have been 
‘lawfully sub-let’’ shall be deemed to have become the tenant of the land- 
lord on the same terms and conditions as he would have held from the tenant 
if the tenancy had continued. It follows that the petitioner can claim to 

1 (1962) 65 Bom, L.R. 149. 
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have become the tenant of the first respondents on the determination of the 
tenancy of the second respondents if the premises had been lawfully sub-let to 
him by the second respondents. Now, s. 15 prior to its amendment by Ordin- 
ance No. III of 1959 ran as follows: 


“Notwithstanding anything contained in any lew, it shall not be lawful after the coming 
into operation of this Act for any tenant to sub-let the whole or any part of the premises let to 
him or to assign or transfer in or any other manner his interest therein.” 


There was a proviso to this section with which we are not concerned. Section 
15 was amended first by Bombay Ordinance No. III of 1959 which came into 
effect on May 21, 1959, and then by an Amending Act being Bombay Act 
No. XLIX of 1959. By the amendment the above provision of s. 15 (with a 
slight modification) was numbered as sub-s. (J) and the following was added 
as sub-s. (2): 

“The prohibition against the sub-letting of the whole or any part of the premises which have 
been let to any tenant, and against the assignment or transfer in any other manner of the interest 
of the tenant therein, contained in sub-section (1), shall, subject to the provisions of this sub- 
section, be deemed to have had no effect before the commencement of the Bombay Rents, 
Hotel and Lodging House Rates Control (Amendment) Ordinance, 1959 in any area in which 
this Act was in operation before such commencement; and accordingly, notwithstanding any- 
thing contained in any contract or in the judgment, decree or order of a Court, any such sub- 
lease, assignment or transfer or any such purported sub-lease, assignment or transfer in favour 
of any person who has entered into possession, despite the prohibition in sub-section (1), as a 
purported sub-lessee, assignee or transferee and has continued in possession at the commence- 
mont of the said Ordinance, shall be deemed to be valid and effectual for all purposes, and any 
tenant who has s1b-let any premises or part thereof, assigned or transferred any interest therein, 
shall not be liable to eviction under clause (e) of sub-section (1) of section 13. 

The provisions aforesaid of this sub-section shall not affect in any manner tho operation of 
sub-section (1) after the commencement of the Ordinance aforementioned.” 


In Balkrishna v. Saidanna, referred to above, Mr. Justice Chandrachud 
had to decide the extent to which transfers which were invalid under s. 15, 
as it stood prior to the amendment, were validated by sub-s. (2) which was 
added to that section. In the suit in that case, defendant No. 1 was the 
original tenant, defendant No. 1 had sub-let the premises to defendant No. 2, 
defendant No. 2 had sub-let the premises to defendant No. 3, defendant No. 3 
had sub-let the premises to defendant No. 5, and it was defendant No. 5 who 
claimed to be in lawful possession of the premises by virtue of sub-s. (2) of 
s. 15. The learned Judge held that defendant No. 5 could not claim the pro- 
tection of that provision. The learned Judge observed (p. 151): 

‘It seems to me difficult to take the view that the intention of the Legislature was not 

only to validate transfera and assignments by tenants but also to legalise every transfer and 
assignment effected by the sub-tenants or by transferees and assignees of sub-tenants.... As 
I have stated earlier, the protection which is intended to be conferred by the Ordinance can be 
availed of only by persons who can be described as sub-lessees, assignees or transferees from the 
tenants...” 
If the word “transfer’’ be used to cover a sub-lease, an assignment or any 
other type of transfer of a leasehold interest, the decision of the learned 
Judge amounts to this, that sub-s. (2) of s. 15 affords protection to the trans- 
feree of a tenant and not to a transferee of the tenant’s transferee. 


The learned Judge’s view with regard to the scope of sub-s. (2) of s. 15 
was upheld by a Division Bench consisting of Mr. Justice Patel and Mr. 
Justice Thakker in N. M. Nayak v. Chhotalal? In that case the tenant of 
certain premises had assigned his leasehold interest to a certain person and 
the latter on his part had assigned his interest in the premises to the peti- 
tioner. One of the questions before the Court was whether such assignee of 
an assignee of the leasehold interest was entitled to the protection of sub- 


2 (1967) 69 Bom. L.R. 551. 
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s. (2) of s. 15. In holding that the petitioner was not entitled to the pro- 
tection, the Division Bench observed (p. 559): 


“...The Legislature whilst introducing sub-s.(2) intended to validate the sub-letting, trans- 
fer and assignment by tenants and not further sub-letting or further derivative transfer or 
assignment by such sub-lessees, transferees or assignees. In our opinion, the protection 
Intended to be conferred by the Ordinance can be availed of by only those persons who can be 
described as sub-lessess, assignees or transferees from the contractual tenant.” 

Mr. Nariman on behalf of the petitioner made it clear that he did not 
accept the above cases as having been rightly decided but he agreed that these 
decisions are binding on me. Argument on both sides were advanced before 
me on that basis. 

Mr. Nariman argued that, in holding the petitioner in the present case to 
be disentitled to the protection of sub-s. (2) of s. 15, the Courts below had 
overlooked the fact that the second respondents, who had sub-let the premises to 
the petitioner, were themselves the lawful sub-tenants of the premises. Mr. 
Nariman referred in this connection to cls. (a) and (b) of sub-s. (4) of s. 4 
of the Bombay Rent Act. Sub-section (7) of s. 4 lays down that the Act 
shall not apply to any premises ‘‘belonging to the Government or a local 
authority’’ or apply as against the Government to any tenancy or other like 
relationship created by a grant from the Government in respect of premises 
taken on lease or requisitioned by the Government; but that it shall apply in 
respect of premises let to the Government or a local authority. Clause (a) 
of sub-s. (4) of s. 4 provides that the expression ‘‘premises belonging to the 
Government or a local authority’’ in sub-s. (Z) shall not include a building 
erected on any land held by any person from the Government or a local 
authority under an agreement, lease or other grant, even though the building 
may belong to the Government or the local authority, as the case may be. 
Then cl. (b) of sub-s. (4) of s. 4 lays down that ‘‘notwithstanding anything 
contained in section 15’’ the person who holds such a building under an 
agreement, lease or other grant from the Government or a local authority 
shall be entitled to create a sub-tenancy in respect of the building or any part 
thereof. Since the premises in the present case belong to the Bombay Port 
Trust, it follows from the above provisions that the first respondents, who hold 
the premises from the Port Trust, were not precluded by s. 15, as it stood 
before the amendment, from sub-letting the premises to the second respondents, 
The second respondents were thus the lawful sub-tenants of the premises when 
they sub-let them to the petitioner. Mr. Nariman argued that the word 
“tenant” in s. 15 includes a contractual sub-tenant (like the second respondents) 
whose sub-lease is valid under the Act. According to Mr. Nariman, although 
the petitioner is a sub-tenant’s sub-tenant, he is in the position of a tenant’s 
sub-tenant, and is entitled to the protection of sub-s. (2) of s. 15. 

On behalf of the first respondents Mr. Banaji raised a preliminary objection 
to the effect that the argument advanced by Mr. Nariman cannot be enter- 
tained in this petition under art. 227 of the Constitution. On the merits 
Mr. Banaji argued that the second respondents were sub-tenants and not tenants 
as argued by Mr. Nariman and that the petitioner, claiming as he does from 
a sub-tenant, is not protected by sub-s. (2) of s. 15 according to the rulings 
mentioned above. 

On the preliminary objection Mr. Banaji argued that it was open to the 
petitioner to file a revision application under s. 115 of the Civil Procedure 
Code from the decrees passed by the Courts below and that the hearing of 
this petition under art. 227 of the Constitution must, therefore, be confined 
to such contentions as can be entertained by this Court in the exercise of its 
revisional jurisdiction. Since no error was committed by the Courts below 
in the exercise of their jurisdiction, this petition, according to Mr. Banaji, 
was not tenable. I do not find any merit in this preliminary objection. If 
a revision application were an adequate remedy in the present case, the peti- 
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tioner would not have been entitled to invoke the jurisdiction of this Court 
under art. 227 of the Constitution. This petition has been filed because, 
according to the petitioner, the decrees passed by the Courts below are vitia- 
ted by an error of law which is apparent on the face of the record, but 
which is not an error in the exercise of their jurisdiction. In Dr. Chandra- 
kant R. Joshi v. Sumant Ramdutt Desai} it was held that a party who is 
agerieved by a decree passed against him, and who claims that the decree is 
vitiated by an error of law apparent on the face of the record, can approach 
this Court under art. 227 of the Constitution, if the error is not capable of 
being corrected under s. 115 of the Civil Procedure Code. Moreover, the 
question must now be held to have been concluded by the decision of the 
Supreme Court in Surendra Nath v. Stephen Court Ltd4 That was an ap- 
peal from the judgment of the Caleutta High Court in an application which 
had been filed in the High Court under s. 115 of the Civil Procedure Code 
as well as art. 227 of the Constitution. What was challenged before the High 
‘Court was a decree of the Court of Small Causes, Calcutta. The Supreme 
Court held that, since the application in the High Court had been filed under 
art. 227 of the Constitution as well as s. 115 of the Civil Procedure Code, 
it was open to the High Court to correct an error of the Court below which 
was not an error in the exercise of that Court’s jurisdiction. In the case 
before me the alleged error of law of the Courts below is apparent on the 
face of the record and the petition is, therefore, tenable under art. 227 of the 
Constitution. 

Turning to the main question, namely, whether the petitioner is entitled to 
the protection of sub-s. (2) of s. 15 of the Rent Act, it appears to me, in 
the first place, that the question is not covered either by the decision of 
Mr. Justice Chandrachud in Balkrishna v. Saidanna, or by the decision of 
Mr. Justice Patel and Mr. Justice Thakker in N. M. Nayak v. Chhotalal. As 
mentioned above, it was held in those cases that s. 15(2) protects a trans- 
feree of the leasehold interest from a tenant but not the transferee of a 
transferee. The Courts in those cases, however, had no occasion to consider 
the scope of the word ‘‘tenant’’ in sub-ss. (J) and (2) of s. 15. This was 
because in both the cases the persons who claimed the protection of sub- 
s. (2) of s. 15 had derived their interest in the premises in dispute from 
transferors who were themselves unlawful transferees under s. 15, as it. stood 
before the amendment, and who could not claim to be tenants by virtue of 
that section. In the present case the petitioner claims under the second, res- 
pondents who were lawful sub-tenants of the premises in dispute and who, 
according to the petitioner, were in the same position as a tenant under s. 15 
as it stood before the amendment. Now, a lawful sub-tenant like the second res- 
pondents, while he is a sub-tenant in relation to the owner of the premises, is 
also a tenant in relation to the head-tenant. The relations between the head- 
tenant and the sub-tenant are not different from the relations between a land- 
lord and a tenant. Both the relations are governed by the provisions of the 
Rent Act. In matters such as fixation of rent or recovery of possession of 
the premises, the tenant in relation to the sub-tenant has the same rights and 
obligations as the landlord in relation to his tenant. More than one cate- 
gory of sub-tenants are lawful tenants under the Rent Act. One category 
consists of those sub-tenants who had derived their title under tenants before 
the commencement of the Rent Act. Another category is the one to which 
the present second respondents belonged; it consists of sub-tenants of those 
tenants who are the lessees of buildings belonging to Government or local 
authorities. The second respondents in this case were admittedly the tenants of 
the first respondents and the question is whether the second respondents were 
not covered by the word ‘‘tenant’’ which was used in s. 15, as it stood before 

8 (1965) Special Civil Application No. 459 (Unrep. 
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the amendment, and which has been used in sub-ss. (Z) and (2) of s. 15 as 
it stands at present. The Courts in the cases referred to above were not re- 
quired to deal with such a question. 

In my view, there are sound and indeed compelling reasons for holding that 
the word “‘tenant’’ in s. 15 includes a lawful sub-tenant. The meaning of 
the word ‘‘tenant’’ in s. 15 was considered by the Supreme Court in Anand 
Nivas (P) Ltd. v. Anandji5 A majority of the Court held that the tenant 
under s. 15 means a contractual tenant. With reference to sub-s. (1) of s. 15 
Mr. Justice J. C. Shah, delivering the judgment of the majority, said (p. 425) : 

“,..By cl. (1) of 8,16 all transfers and assignments of interest in the premises, and subletting 
of premises, by tenants are, subject to any contract to the contrary, made unlawful. The clause 
however saves contracts to the contrary and to be effective can operate only in favour of oon- 
tractual tenants. A statutory tenant having no interest in the property, it was plainly un- 
necessary to prohibit transfer of what was ineffective. Nor can there be letting of the premises 
by a statutory tenant, for letting postulates a transfer of the right to enjoy property made for 
a certain time, express or implied, in consideration of price paid or promised, and a statutory 
tenant hes merely a personal right to resist eviction, Section 15(1) therefore applies only to 
contractual tenants.” 

After pointing out that sub-s. (2) of s. 15 is in terms an exception to sub- 
s. (J), His Lordship went on to observe (p. 425): 

‘*,..The exception clause could manifestly not apply to statutory tenancies when the principal 
clause applied only to contractual tenancies. The effect of the clause is to validate assignmenta, 
transfers and sub-tenancies granted by contractual tenants, despite the prohibition contained 
in sub-s, (1) or even in the contract of tenancy, and this validation is effective, notwithstanding 
any judgment, decree or order of a Court,” 

Thus the reason why, according to the Supreme Court, the word tenant in 
B. 15 means only a contractual tenant is that a contractual tenant, in the 
absence of the prohibition contained in gub-s. (Z) of that section, is normally 
entitled to transfer his leasehold interest by sub-lease, assignment or other- 
wise, whereas a statutory tenant has no transferable right in the premises 
occupied by him. Now, a right to transfer the leasehold interest can, in the 
absence of the prohibition contained in sub-s. (J) of s. 15, be exercised not 
only by a contractual tenant but also by a contractual sub-tenant. This is 
clear from the terms of cl. (j) of s. 108 of the Transfer of Property Act. 
That clause lays down that, in the absence of a contract or local usage to the 
contrary, 

“the lessee may transfer absolutely or by way of mortgage or snb-lease the whole or any 
part of his interest in the property, and any transferee of such interest or part may again transfer 
it.” 

Now, it is obvious that the Legislature, in enacting s. 15 of the Bombay Rent 
Act, could not have intended that a contractual tenant should be prohibited 
from transferring his leasehold interest, but that a contractual sub-tenant 
should be at liberty to do so. It must, therefore, follow that the word tenant 
in s. 15, both before and after its amendment, includes a contractual sub- 
tenant like the second respondents and that the petitioner as the sub-tenant of 
the second respondents can lawfully claim the protection of sub-s. (2) of s. 15. 

It appears to me that the correctness of the above conclusion is borne out 
by another consideration. If I were to accept Mr. Banaji’s argument and 
hold that the second respondents, being sub-tenants of the premises, were not 
tenants under s. 15 of the Act, the petitioner would still be a lawful sub- 
tenant of the premises without being required to depend upon the protection 
of sub-s. (2) of s. 15. This is because, on the supposition that the second res- 
pondents were not tenants under s. 15, they were not subject to the prohibition 
contained in that section, and were entitled under the terms of cl. (j) of 
s. 108 of the Transfer of Property Act to grant a valid sublease to the 
petitioner. Thus, if the second respondents are held not to be tenants under s. 15, 


5 [1965] ALR. 8.0, 414, 
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the result would be that the petitioner would be a lawful sub-tenant of the 
premises without being required to rely on sub-s. (2) of s. 15 and can, there- 
fore, claim to have become the tenant of the first respondents under s. 14 on 
the determination of the second respondents’ tenancy. 


I must accordingly hold that the word tenant in s. 15 of the Bombay 
Rent Act means a contractual tenant as well as a contractual sub-tenant 
whose sub-lease is valid under the Act. It follows that sub-s. (2) of s. 15 
protects a transferee, whether by way of a sub-lease, assignment or other- 
wise, of a contractual tenant as well as of a lawful contractual sub-tenant. 
The petitioner is, therefore, entitled to the protection of sub-s. (2) of s. 15, 
provided he was a sub-tenant and not merely a licensee of the second 
respondents. 

As mentioned earlier, the Appellate Bench of the Small Cause Court has 
given no finding on whether the learned trial Judge was right in his conclu- 
sion that the petitioner was a licensee and not a sub-tenant of the second respon- 
dents. Mr. Nariman urged that, since the Appellate Bench has not consider- 
ed that question, I should myself consider and decide it. He argued that 
the relevant facts are hardly in dispute and that the legal position is now 
clear from the decisions of this Court in Aninha D’Costa v. Parvatibat® and 
Sohanlal Naraindas v. Laxmidas.’ Mr. Nariman further pointed out that, 
despite a stay order obtained by the petitioner from the trial Court, he has 
lost possession of the premises on account of a typing error in the stay order, 
and Mr. Nariman therefore urged that the final decision of the suit should 
no longer be delayed. I am of the view that, since some contested questions 
of fact are likely to be involved, the question whether the petitioner was a 
sub-tenant or licensee of the second respondents should be decided by the Appel- 
late Bench of the Small Cause Court. It would, however, be appropriate 
under the circumstances of the case to give a direction to the Appellate 
Bench to dispose of the case at a very early date. 


In the result the judgment and decree passed by the Appellate Bench of the 
Bombay Small Cause Court is set aside, the appeal before the Appellate Bench 
is restored, and the Appellate Bench is directed to dispose of the appeal after 
hearing the parties on the surviving question mentioned above. The Appel- 
late Bench will dispose of the appeal, as far as possible, within two months 
of the receipt of this order. 


The first respondents will pay the petitioner’s costs of this petition. In asses- 
ing costs, advocate’s fees will be allowed at Rs. 500. 


For the first respondents Mr. Rele says that at present the premises in dispute 
are in the occupation of the first respondents as well as one F. Buharivala. By 
consent it is ordered that subject to the above statement of Mr. Rele the 
interim injunction granted by this Court on August 2, 1966, shall continue to 
be operative during the pendency of the appeal before the Appellate Bench 
of the Bombay Small Cause Court. 

Decree set aside. 


6 (1964) 67 Bom, L.R. 452, 7 (1963) 68 Bom, L.R. 400. 
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Before Mr. Justice Patel and Mr. Justice Ohttale. 
PUKHRAJ PANNALAL SHAH v. K. K. GANGULY.” 

Customs Act (LII of 1962), Secs. 107, 108—Indian Hvidence Aot (I of 1872), Sec, 25—Oriminal 
Procedure Ocde (Act V of 1898), Secs. 5(2), 162—Oustems Officers whether police officers— 
Whether statements recorded by Qustoms Officers under 8, 107 or 108 of Customs Act admissible 
tn evidence. 

Customs Officers under the Customs Act, 1982, cannot be regarded as police officers. 
Therefore, statements recorded by them under the Act are not hit by s. 25 of the Indian 
Evidence Act, 1872, and are admissible in evidence. 

Collector of Customs v. Kotumal,! agreed with. 

State of Punjab v. Barkat Ram?, Badaku Jott v, State of Mysore, Raja Ram v. State of 

Bihar‘ and Layman Padma v. State’, referred to. 


Tue facts are stated in the judgment. 


A. Desai with H. G. Mehta, for the accused. 
B. M. Patel, for the accused (In Cri. Revn. No. 475/67). 
G. N. Vaidya, Assistant Government Pleader, for the State. 


PATEL J. These three revision applications arise out of the complaints 
made by the Customs authorities against the respective accused regarding 
offences under the Customs Act, 1962 (hereinafter referred to as the Act of 
1962). In Criminal Revision Application No. 368 of 1967, the offence is 
alleged to have taken place on March 1, 1966 on which date five hundred 
tolas of gold were seized from the accused Pukhraj Shah. Immediately after 
detention a summons was served upon him under s. 108 of the Act of 1962 
and the statement of the petitioner was recorded by the Customs Officer. 
Eventually, a complaint was filed on August 19, 1966, charging him with seve- 
ral offences. On March 13, 1967, the petitioner made an application to the 
learned Magistrate before whom the case was being heard, contending that the 
statement recorded by the Customs Officer under s. 108 of the Act of 1962 was 
not admissible in evidence as being hit by s. 25 of the Indian Evidence Act, 

In Criminal Revision Application No. 447 of 1967 the offence is alleged to 
have occurred on December 26, 1964, when five hundred forty watches were 
seized from the petitioner, Dady Fatakia. In his case also he was served with 
& summons under s. 108 of the said Act and his statement was recorded by 
the Customs Officer. Eventually, a complaint was filed against him also on 
September 21, 1966. He also filed an application contending that his statement 
‘was not admissible in evidence because it was hit by s. 25 of the Indian Evid- 
ence Act. 

In Criminal Revision Application No. 475 of 1967 the offence is alleged to 
have occurred on May 30, 1965, when eleven thousand tolas of gold were 
seized from the petitioner, Punamchand Chopra. In this case the petitioner 
was accused No. 2. He also raised a similar contention. We are told, in his 
ease the statement was recorded under s. 107 of the Act of 1962. When the 
statement was being relied upon before the trial Magistrate he raised a similar 
objection contending that his statement before the Customs Officer was not 
admissible in evidence because of s, 25 of the Indian Evidence Act. 

These revisional applications are filed against interlocutory orders and nor- 
mally it is not the practice of this Court to interfere with such interlocutory 


*Decided, November 9, 1967. Griminal 2 [1962] ALR. 8-0. 276, 
Revision Application No, 368 of 1967 (with 8 [1966] A.I.R. 8.0. 1746, 
Criminal Revision Applications Nos, 447 & 475 4 [1964] AIR. S.C. 828, 
of 1967). 5 (1964) 67 Bom, L.R. 317. 

1 [1967] ALR. Mad. 268, ¥-n. 
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orders. Criminal law in order to be effective must be quick in its administra- 
tion. No punishment can be effective if it is delayed. By making such inter- 
locutory applications it is possible for the accused to delay the proceedings 
as far as possible particularly when there is plenty of money. In all these 
three cases, it is alleged that except those statements there is no material 
which could be relied upon by the prosecution. If that is so, it could have 
been easier to come to this Court from the final order of conviction if any. 
At first, we were inclined to reject these revisional applications im limine. 
But, we were told that there are quite a few matters where this point is in- 
volyed. We, therefore, reluctantly heard these matters on merits. 

The question that is raised has not come before this Court for the first 
time, for under the Sea Customs Act of 1878 the question has arisen very 
frequently. Decided cases have held that confessional statement made before 
the Customs Officers are not hit by s. 25 of the Indian Evidence Act and they 
are, therefore, admissible. It is argued now in these cases that the Act of 
1962 makes a departure from the earlier Act viz., Sea Customs Act, 1878, is 
much wider in its scope and gives much larger powers to the Customs Officers 
and, therefore, those decisions become inapplicable. It is argued that the 
Customs Officers become police officers under the Act of 1962. Therefore, s. 25 
of the Indian Evidence Act is attracted and confessional statements made to 
them are not admissible. 

In State of Punjab v. Barkat Ram! the question of applicability of s. 25 of 
the Evidence Act to the statements made before the Customs Officers was 
raised. In this case, the Supreme Court said that the words ‘‘police officer’’ 
are not to be construed in a narrow way, but should be construed in a wide 
and popular sense, with a further rider that the expression has not such a 
wide meaning as to include persons on whom certain police powers are con- 
ferred. The Supreme Court observing that the Customs Officer is not pri- 
marily concerned with the detection and punishment of crime committed by 
a person, but is mainly interested in the detection and prevention of smug- 
gling of goods and safeguarding the recovery of customs duties, and that, he is 
more concerned with the goods and customs duty, than with the offender, held 
that the duties of the Customs Officers are very much different from those of 
the police officers and, therefore, s. 25 of the Evidence Act cannot apply to 
statements recorded by them. The ratio of this decision is that though a 
Customs Officer may in order to enable him to discharge his duties efficiently 
be invested with some powers, which may have similarity with those of police 
officers, yet since the primary purpose of investing of such powers in him is 
not for the purpose of maintaining law and order but for a specific purpose 
such as, safeguarding the revenues of the State or its economy, he will not fall 
within the expression ‘‘police officer’? and the statement: recorded by him 
would not be hit by s. 25 of the Evidence Act. This view has been later re- 
affirmed in Badaku Joti v. State of Mysore by a bench of five Judges. We 
will advert to this case a little later. 

Reliance has been placed upon the decision of the Supreme Court in Raja 
Ram v. State of Bihar? That case arose under the Bihar and Orissa Excise 
Act, 1915, where, it is strenuously argued, the earlier view has been modified. 
In this case the statement was recorded by the Sub-Inspector of Excise and at 
the time of the trial a contention was raised that s. 25 of the Indian Evid- 
ence Act was applicable inasmuch as his powers were those of a police officer 
he fell within the expression ‘‘police officer’’. This case was heard by a 
bench of three Judges and was decided by majority of two. Raghubar Dayal 
J. differed from the majority view. We do not have the Bihar and Orissa 
Excise Act before us with the result that we do not know what the provi- 
sions of that Act are. Section 78 as quoted in para. (36) of the dissenting 


1 [1962] A.I.R. S.C. 276. 3 [1964] A.LR, S.C. 828. 
2 [1986] ALR. 5.C. 1746. 
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judgment shows that any Collector or any Hxcise Officer who was empowered 
under s. 77(2) of that Act could exercise any of the powers conferred upon 
a police officer making an investigation, or, upon an officer in charge of a police 
station by ss. 160 to 171, Criminal Procedure Code and in respect of certain 
offences punishable under gs, 47, 49, 55 or 56 of the said Act any of the 
powers conferred upon police officers in respect of cognizable offences by clause 
first of sub-s. (1) of s. 54 and by s. 56, Criminal Procedure Code. It makes 
applicable the provisions of the Criminal Procedure Code to all such investi- 
gations subject to any restrictions imposed by the State Government under 
its rule making powers. Sub-section (3) of s. 77 of the said Act further pro- 
vides that the area in respect of which an Excise Officer is appointed 
shall be deemed to be a police station and such officer shall be deemed 
to be an officer in charge of such station. Sub-section (4) further pro- 
vides that after the investigation is completed by such officer he has to send 
a report to the Magistrate and that report is deemed to be a police report for 
the purpose of s. 190, Criminal Procedure Code. In the majority judgment, 
Mudholkar J. clearly brings out the distinction between the provisions of the 
Customs Act of 1878 and the Excise Act with which their Lordships were 
dealing, saying (p. 833): 

“| ,.The position of an Excise Officer empowered under 8.77(2) of the Bihar and Orissa 
Excise Act is not analogous to that of a Customs Officer for two reasons. One is that the Excise 
Officer does not exercise any judicial powers just as the Customs Officer does under the Sea 
Customs Act, 1878, Secondly, the Customs Officer is not deemed to be an officer in charge of a 
police station and therefore can exercise no powers under the Code Criminal Procedure and 
certainly not those of an officer in charge of a police station.” 

His Lordship points out that though the officers under the Sea Customs Act 
have some powers analogous to those of police officers under the Criminal 
Procedure Code, they are not identical with those of police officers and are 
not derived from or by reference to the Code. Their Lordships distinguished 
Barkat Ram’s case and held that the statement recorded by the Excise Officer 
was hit by s. 25 of the Evidence Act. 

Mr. Ashok Desai, however, relied very much on the test which is apparently 
formulated by their Lordships in para. (11) of the judgment. The learned 
Judge says (p. 833): 


“,..Che test for determining whether such a person ia a ‘police officer’ for the purpose of 
8.25 of the Evidence Act would, in our judgment, be whether the powers of a police officer which 
are conferred on him or which are exercisable by him because he is deemed to be an officer in 
charge of a police station establish a direct or substantial relationship with the prohibition 
enacted by 8,25, that is, the recording of a confession, In other words, the test would be whether 
the powers are such as would tend to facilitate the obtaining by him of a confession from a sus- 
pect or a delinquent. If they do, then it is unnecessary to consider the dominant purpose for 
which he is appointed or the question as to what other powers he enjoys, These questions may 
perhaps be relevant for consideration where the powers of a police officer conferred upon him 
are of a very limited character and are not by themselves sufficient to facilitate the obtaining 
by him of a confession,” 

Our attention was also invited to the following observation in a later part of 
the judgment, where the learned Judge says (p. 884): 

“"..We may add that the existence of the power to grant bail in an officer in charge of a 
police station itself enables him to exercise authority over the arrested person and influence 
his conduct if he so wishes.” 

It is contended that the observations quoted above modify the earlier view and 
lay down the test which has to be applied in all such cases. 

A similar case again came before the Supreme Court in Badaku Joti v. 
State of Mysore which is already referred to above. As we have stated, the 
ease was decided by a bench of five Judges. Both Barkat Ram’s case and 
Raja Ram’s case were referred to. The question as to whether s. 25 of the 
Evidence Act should be construed in a narrow way as was done in Radha 
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Kishun Marwari v. King-Emperor* or liberally as was done in Nanoo v. 
Emperors was left open. The case arose under the Central Excise and Salt 
Act, 1944, and their Lordships held that even if the wider meaning of the 
expression ‘‘police officer’? were adopted, the officer under the Central Excise 
and Salt Act should not be regarded as a police officer and s. 25 of the Evid- 
ence Act would not apply to a statement recorded by such an officer. In this 
case the test of main purpose of the giving of the powers was again adopted. 
Their Lordships pointed out that the main purpose of that Act was to levy 
and collect excise duties and that the Central Excise Officers have been ap- 
pointed under the Act for that purpose and in order that they may efficiently 
discharge their duties and prevent evasion of the duty, certain powers of in- 
vestigation, search and seizure are vested in them. It was further emphasized 
that after the investigation, the officer had not to submit a report to the Magis- 
trate unlike a police officer, and this very clearly distinguished an excise 
officer from a police officer. Having regard to this decision it seems to us that 
it is difficult to hold that the test laid down in Barkat Ram’s case viz., the 
primary purpose of investing the officers with the powers of search and seizure 
and other powers, was given up and the new test accepted. The fuller Bench 
in Badaku Jott’s case reaffirmed the test laid down in Barkatram’s case and dis- 
tinguished Raja Ram’s case on the construction of the Bihar and Orissa Excise 
Act, 1915, only. 

This Court has also decided similarly in Lawman Padma v. State® under the 
Sea Customs Act, 1878. 

We are not satisfied that under the Act of 1962 such powers have been 
vested in the Customs Officers that they must be regarded as police officers. 
A close reading of the provisions shows that the powers that are conferred 
upon them do not make them police officers or bring them to the level of 
police officers but are merely intended to avoid certain inconveniences in the 
discharge of their duties. When we say inconveniences—inconveniences both 
to the citizen and to the Department. The powers of search, seizure and arrest 
are contained in Chapter XIII of the Act of 1962. 

Section 100 of the Act of 1962 is practically similar to s. 169 of the Sea 
Customs Act, 1878, except for the fact that the field of its application is 
wider. Section 169 of the old Act gave power to a Customs Officer to search 
any person on board any vessel or any person who had landed from any 
vessel, if he believed that such person had dutiable or prohibited goods seere- 
ted about his person. Section 100 of the Act of 1962 enables the proper 
officer defined under the said Act to search a person to whom the section ap- 
plies, if he has reason to believe that he has secreted about his person any 
goods liable to confiscation. The section applies to (1) any person who haa 
landed or is about to board or is on board any vessel within the Indian 
customs waters; (2) any person who has landed from or is about to board, or 
is on board a foreign-going aircraft; (3) any person who has got out of, or is 
about to get into, or is in, a vehicle, which has arrived from, or is to pro- 
ceed to any place outside India; (4) any person not included in clause (1), 
(2) or (3) who has entered or is about to leave India; (5) any person in a 
customs area. Widening the field of application of the section is not the same 
as widening the powers of the officers. Evidently, the old Act was found in- 
adequate to meet cases where offence was committed by a person who did not 
fall within s. 169 of that Act. 

Section 101 of the Act of 1962 expands the area of operation and is not 
confined to the Customs limits. But then it also provides a safeguard. The 
power to search is given to an officer of the Customs if he is so empowered 
either by a general or special order of the Collector of Customs and provid- 
ed he has reason to believe that any person has secreted about his person any 


4 (1932) LL.R. 12 Pat, 46, L.R. 1196, 
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goods of the description specified in sub-s. (2). Sub-section (2) limits the 
application of the section to gold, diamonds, manufactures of gold or dia- 
monds, watches, and enables the Central Government to add to the class of 
such goods by a notification in the Official Gazette. If the powers under s. 169 
of the old Act did not make a Customs Officer a police officer it is difficult to 
see why he should become a police officer merely because the exercise of that 
power is extended to persons outside the Customs limits. It is intended to meet 
cases of discovery of smuggled articles outside the Customs limits. 


Section 102 of the Act of 1962 is somewhat similar to s. 170 of the old Act. 
Section 170 of the old Act provided that if the person about to be searched 
required the officer, the officer was bound to take him before the nearest 
Magistrate or Customs Collector. Section 102(/) of the Act of 1962 is a con- 
sequential provision and requires him before search to be taken to the nearest 
gazetted officer of customs or magistrate. Only one addition is made as a safe- 
guard and that is that the search must be conducted in the presence of two 
or more persons and a list of all things seized in the course of such search 
must be prepared and it must be signed by such witnesses. This provision is 
not to be found in s. 170 of the old Act. Evidently, it is intended to safe 
guard the citizen and cannot affect the question at issue. Section 103 of the 
Act of 1962 is akin to s. 170A of the old Act, which came to be added 
by Act XXI of 1955. By this provision the Customs Officers are enabled to 
screen or obtain X-ray photographs of persons stated therein. This provision 

` jg intended to meet cases where persons carried gold and diamonds in their 
bodies to evade detection. 


Much reliance is, however, placed on the provisions of s. 104 of the Act of 
1962 which contains the power of arrest. Section 104 is equivalent to ss. 173 
to 175 of the old Act. Under those sections if a reasonable suspicion existed 
against any person that he was guilty of an offence under that Act, he could 
be arrested in any place by any officer of Customs or other person em- 
ployed for the prevention of smuggling. Under s. 174 of the old Act every 
person arrested had forthwith to be taken before the nearest Magistrate or 
Customs Collector. If he was taken to a Magistrate then the Magistrate under 
s. 175 could direct him to be committed to jail or to be kept in the custody 
of the police for such time as was necessary to enable the Magistrate to com- 
municate with the proper officers of Customs and it provided that the Magis- 
trate should release any such person on his giving satisfactory security. Sec- 
tion 104 of the Act of 1962 restricts the exercise of the power of arrest to 
officers who are either generally or specially authorised by the Collector of 
Customs only if they have reason to believe that an offence has been com- 
mitted. The marked difference between section 173 of the old Act and s. 104 
of the Act of 1962 is that, under the old Act he could arrest on a reasonable 
suspicion, while under the new section he must have reasonable belief that the 
person has been guilty of an offence. Certainly, the provision is for the bene- 
fit of the citizen and it is not intended to invest the Customs Officers with 
larger powers. Sub-section (2) of s. 104 of the Act of 1962 is practically 
similar to s. 174 of the old Act except that the word ‘‘forthwith’’ has been 
substituted with the words ‘‘without unnecessary delay’’. This, however, 
means the same thing. It is only intended to meet an inconvenience of a 
temporary duration. Sub-section (3), however, is very much relied upon for it 
provides: 

“Where an officer of customs has arrested any person under sub-section (7), be shall, for 
the purpose of releasing such person on bail or otherwise, have the same powers and be subject 
to the same provisions as the officer-in-charge of a police-station has and is subject to under the 
Code of Criminal Procedure, 1898,” 

Now, it is true that there is a reference to an ‘‘officer-in-charge of a police 
station’? in this sub-section. But then the question is what powers of the 
police officer are given to the Customs Officers. The provision does not give 
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the Customs Officers the powers of the officer-in-charge of a police station in 
respect of investigation and report. Instead of defining power to grant bail in 
detail saying as to what they should do or should not do, the short and expedient 
way of referring to the powers of another officer when placed in somewhat 
similar circumstances has been adopted. By its language the sub-section does 
not equate the officers of Customs with an officer-in-charge of a police station, 
nor does it make him one by implication. It only, therefore, means that he 
has got powers as defined in the Code of Criminal Procedure for the purpose 
of releasing such person on bail or otherwise. It is argued that the power of 
giving bail involves the power of putting pressure or what is called ascen- 
dency over the citizen. The words used must be read in the context in which 
they are used and with reference to sub-s. (2). Sub-section (2) requires a 
person arrested to be taken to a Magistrate. Under the old Act only the 
Magistrate could grant bail. This would evidently involve much inconveni- 
ence both to the department and to the person concerned. If the officer finds 
that his belief is unfounded then it must be within his power to release such 
person without bail. If, however, he thinks that larger enquiry is necessary be- 
fore he can be exonerated, then he is entitled to call for bail. It is argued 
that an officer if so minded may demand a very heavy bail which the citizen 
may not afford. This provision as any other statute should be construed not 
on the assumption that the power will be abused. It must be construed on 
the assumption that the officer concerned would act reasonably particularly 
when a further safeguard is provided by sub-s. (2) which requires the officer 
to take the person arrested to a Magistrate. Some argument was also sought 
to be made saying that the power to release on bail or otherwise may mean 
that the person may be detained. We are not prepared to hold that that is 
the meaning to be attached to the words used. By these words the officer is 
given an option while releasing the arrested person to either require him to 
furnish bail or release him without bail. If he wants to detain him then he 
must immediately take him to a Magistrate as provided by sub-s. (2). 


Sub-section (2) of s. 105 of the Act of 1962 was also to some extent em- 
phasized which in many respects is similar to s. 172 of the old Act except that 
under the old section a warrant for search was to be obtained from a Magis- 
trate while under s. 105 of the Act of 1962, the power is given to the Assis- 
tant Collector of Customs or in certain areas to an officer of customs specially 
empowered by name in this behalf by the Central Board of Revenue on cer- 
tain conditions being satisfied. Sub-section (2) of s. 105 of the Act of 1962 
provides that for the purpose of search the provisions of the Criminal Pro- 
cedure Code relating to searches shall so far as may be apply to searches 
under this section with the modification that in sub-s. (5) of s. 165 of the 
Code the word ‘‘Magistrate’’ shall be substituted by the words ‘‘Collector of 
Customs.’ This again does not give any additional power to the Customs 
Officer so as to enable him to have ascendency over the citizen. 


Section 106 of the Act of 1962 gives power to search an aircraft. 
Sections 107 and 108 of the Act of 1962 relate to examination of persons and 
giving of evidence. Section 107 enables a Customs Officer empowered in this 
behalf by general or special order of the Collector of Customs to examine any 
person in the course of any enquiry and call upon him to produce or deliver 
any document or thing relevant to the enquiry. This section is new. Section 
108(1) of the said Act corresponding to s. 171A of the old Act, enables any 
gazetted officer of customs to summon any person whose attendance he con- 
siders necessary either to give evidence or to produce a document or any other 
thing in any inquiry which he is making in connection with the smuggling 
of any goods. Sub-section (3) of the said section requires that all persons 
so summoned shall be bound to attend either in person or by an authorised 
agent, as the officer may direct, and they shall be bound to state the truth 
upon any subject in respect of which they are examined. Under sub-s. (4) 
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such an inquiry shall be deemed to be a judicial proceeding within the mean- 
ing of ss. 193 and 228 of the Indian Penal Code. 

Section 110 of the Act of 1962 is parallel to s. 178 of the old Act and there 
is no essential difference except for the fact that the proper officer may seize 
any documents or things which will be useful or relevant to any proceedings 
under the Act. 

It would at once be evident from a comparison of these sections that s. 107 
of the Act of 1962 enables the officer to make an informal inquiry. But, even 
there it is not as if any and every officer of Customs can exercise the powers 
contained in s. 107 of the said Act. It is necessary that the officer must be 
empowered either by general or special order by the Collector of Customs to 
exercise these powers. To some extent at least there is a proper safeguard in 
the exercise of those powers. Section 108 of the Act of 1962 relates to a 
formal inquiry where a person can be required to give evidence and produce 
documents by issuing summons. The power however can be exercised by only 
a gazetted officer. 

The resume of the various provisions made above clearly indicates that the 
whole purpose of the Act of 1962 is to safeguard the revenues of the country 
and its economy. It has nothing to do with the maintenance of law and order 
or prevention of crimes. It is intended to prevent evasion of duty and in 
order that the duty might not be evaded the evasion is made an offence and 
it is only to a limited extent and for that limited purpose that powers of 
searches, seizure and investigation are given to the Customs Officers. Further 
reference to the provisions also shows that it is not obligatory on the Customs 
authorities to prosecute every person who has violated the provisions of the 
Act of 1962. Indeed, it must depend upon the facts of each case. There may 
be cases which are not of much importance and there may also be cases which 
by their gravity might be serious. In some cases no prosecution might be 
called for while in the others prosecution may become necessary. If, there- 
fore, the test as laid down in Badaku Joti’s case is to be applied, inasmuch 
as the Customs Officers are not equated with police officers acting under the 
Criminal Procedure Code and are not bound to make a report, it is clear that 
they cannot be regarded as police officers and statements recorded by them can- 
not be hit by s. 25 of the Indian Evidence Act. 

Even if we were to adopt the test laid down in Raja Ram’s case i.e. one of 
ascendency and opportunity of extracting confessions as we have pointed out, 
s. 104(3) of the Act of 1962 read in its context does not give any ascendency 
whatsoever to the officer over a citizen merely because the power of granting 
bail has been given to him. A police station has a lock up which is in charge 
of police officers. When a police officer keeps a person in the lock-up he has 
sole charge of the prisoner and he has opportunity of extracting a confession. 
Neither the Sea Customs Act, 1878, nor the Act of 1962 provides the Customs 
Officers with a lock-up under their control. Their actions are open to view as 
those of any other officer in his office and they cannot, therefore, extract any 
confession from the person whom they are questioning. The observations 
made in Raja Ram’s case that the power of granting bail enables an officer 
to exercise authority over the person and influence his conduct must indeed 
have been made by their Lordships in the context of Bihar and Orissa Excise 
Act where the officer was deemed to be an officer in charge of a police station. 
How far the power of granting bail gives ascendency to the officer con- 
cerned over the citizen must depend upon the provisions of the statute giving 
such powers. Under these Acts if the officer does not release the arrested 
person on bail or otherwise, he must take him to a magistrate. Even this test, 
in our view, is not satisfied under the present Act. 

The Full Bench of the Madras High Court in Collector of Customs v. 
Kotumal’ has taken a similar view with which we respectfully agree. 
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Mr. Ashok Desai then contends that the statement having been obtained by 
the Customs authorities under s. 108 of the Act of 1962 under power of com- 
pulsion must be hit by art. 20(3) of the Constitution of India. Having re- 
gard to the decisions of this Court and the Supreme ‘Court, this contention 
must be rejected. It has been held in State v. Devsi Dosa,’ Narayanlal Bansi- 
lal v. M. P. Mistry? State of Bombay v. Kathi Kalu and Larman Padma v. 
State that in order that art. 20(3) of the Constitution should apply, the state- 
ment must have been recorded at a time when there was a formal accusation 
against the person concerned. If his statement is recorded at a time when 
there is no formal accusation against him, then merely because he subsequently 
becomes an accused, the said article cannot apply. This contention, therefore, 
must also be repelled. 

Mr. Desai then contends that by reason of the provisions of s. 5(2) of the 
Criminal Procedure Code an inquiry by the Customs Officer becomes an in- 
quiry under Chapter XIV of the Criminal Procedure Code and, therefore, 
s. 162, Criminal Procedure Code would be attracted and the statement would 
not be admissible. In the first place, a’ Customs Officer is not a police officer. 
As s. 162, Criminal Procedure Code by its terms requires that the statement 
must be made to a police officer in an investigation under the said Chapter, 
the said section can never be attracted in the present case. Section 5(2) of 
Criminal Procedure Code which provides that offences under other laws shall 
be investigated under the Code, is subject to the qualification ‘‘subject to any 
enactment for the time being in force regulating the manner or place of in- 
vestigating, inquiring into, trying or otherwise dealing with such offences.’’ 
In our view, the Act of 1962 is such an enactment which has provided its own 
procedure for investigating into offences committed under it and the provisions 
of Chapter XIV, Criminal Procedure Code, therefore would not apply to such 
investigations. ‘Apart from this, the offences under the Act of 1962 are non- 
cognizable. In any event, 8. 162, Criminal Procedure Code, would not apply 
to such cases as Customs Officers are not police officers. 

In the result, the rule is discharged i in all the applications and the interim 
stay granted by this Court is vacated. Writ to be sent to the trial Court 


immediately. Rule discharged. 


CRIMINAL APPLICATION, 


Before Mr, Justice Ohitale and Mr, Justice Palekar, 
DR. P. JOSEPH VARGHESE v. H. J. CHINOY.* 


Coroner's Act (IV of 1871), Secs. 24, 9(e}—Coroner’s jury not finding that death tn question caused 
by negligence amounting to criminal act—Whether open to fury to record verdict of negligence 
not amounting to criminal act—Hffect of not setting out names of jurors in inqutsition— 
Whether Coroner justified in merely copying out in inquisition cause of death from post-mortem 
notes without recording jury’s verdict thereon——-Practice—How Ooronsr should conduct inquiry, 

Under the Coroner's Act, 1871, the sole objeot of inquest by the Coroner’s jury is to find out 
whether the particular death in question is occasioned by a criminal act or omission of 
another person. Hence it is necessary that the Coroner should put pointed questions to 
the Foreman of the jury with a view to ascertain acourately their verdict under 8,24(6) of 
the Act. Section 24 of the Act does not provide for recording any findings besides those 
indicated by cls,(1) to (6) of s.24 in the manner prescribed by the Second Schedule to the 
Act. The Coroner and his jury will be entitled to take into account the circumstances 
surrounding the death in question, but these circumstances are to be considered merely to 
find cut whether the cause of death and the circumstances attending the death in question 

8 (1959) 62 Bom. L.R. 316. “Decided, July 11, 1967. Criminal Appli- 


9 (1960) 63 Bom. L.R. 251, 8.0. cation No. 1514 of 1966, 
10 (1961) 64 Bom. L.R, 240, S.C. 
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disclosed that it was caused by a criminal act of another peraon, From that, it does not 
follow that even though the jury was of the opinion thet the death in question was not 
caused by a criminal act of another person, a finding as to negligence, though it did not 
amount to a criminal act, oan be recorded under 8,24. 

It is merely a technical defect if names of jurors are not set out in ths inquisition as 
required by s.24(4) of the Coroner’s Act. 

The Coroner must record the jury’s verdict as to the cause of death as required by 8,24(5) 
of the Coroner’s Act. The Coroner is not justified in merely copying out in the inquisition 
the cause of death from the post-mortem notes without recording the jury’s verdict as to 
the cause of death and the circumstances attending the same. 

During inquest by jury, the Coroner should avoid making remarks expressing approval 
or disapproval so as to affect the jury’s mind prejudicially against a party interested in the 
inquest. He has to take care to see that the minds of the jurors must not be swayed one 
way or the other by his uncalled for remarks during the inquest. 


Tue facts are stated in the judgment. 


8. D. Vimadalal, with P. R. Vaki and K. G. Menon, instructed by Mulla and 
Mulla and Cragie, Blunt & Caroe, for the petitioners (applicants). 
V. H. Gumaste, Government Pleader, for the State. 


Curate J. This is a petition by Dr. P. Joseph Varghese and Air India, 
a Corporation incorporated under the Air Corporation Act, praying that the 
verdict of the Coroner of Bombay regading the death of Vasudev Dattatraya 
Kamat be quashed either wholly or in part. 

Dr. Varghese is a fully qualified medical practitioner in the employment of 
Air India as the Chief Medical Officer. He has held that post for several 
years. There are other doctors working under Dr. Varghese. The deceased 
Vasudev Dattatraya Kamat was employed by Air India as a Ground-Engineer. 
He was treated at the Air India Clinie by Dr. Varghese, as well as by the 
Deputy Chief Medical Officer Dr. Narula on several occasions prior to April 2, 
1966, when he i.e. the said Vasudev Dattatraya Kamat died in unfortunate 
circumstances, which are as follows: 

On April 2, 1966, the said Kamat approached Dr. Varghese. Mr. Kamat 
disclosed symptoms of influenza and on clinical examination Dr. Varghese 
found that he (Kamat) had also developed early signs of bronchopneumonia. 
Dr. Varghese alleges in the petition that Kamat was suffering from sustained 
high blood-pressure. His blood-pressure was recorded on about six occasions 
from December 9, 1964, onwards and that he was treated for high blood-pres- 
sure by Dr. Narula. The case history of Kamat further disclosed that in the 
past he was injected Streptopenicillin on six occasions without any complaint 
of reaction. Dr. Varghese further alleges that after ascertaining from the said 
Kamat that in the past he did not get reaction due to penicillin and that he 
was not suffering from any allergy which contra-indicated the use of peni- 
cillin, Dr. Varghese injected into him i. Kamat, Dicrysticin (Streptopeni- 
cillin) intra-muscularly. After giving this injection the said Kamat was ask- 
ed to wait at the clinice and also to collect the mixture and the tablets that 
were prescribed for him. Within fifteen minutes thereafter an attendant rush- 
ed to Dr. Varghese and informed him that Kamat’s condition was serious. 
Dr. Varghese rushed to the spot where Kamat was lying and with the assist- 
ance of Dr. Narula and Dr. Kurade he gave all possible medical help such as 
injections of hydrocortisone, coramine and antistine. Artificial respiration was 
also given and was continued. According to Dr. Varghese, he did not inject 
adrenaline in view of the history of sustained high blood-pressure. Finding 
that Kamat’s condition was getting more serious, it was thought desirable to 
remove him to Nanavati Hospital at Vile-Parle in an ambulance. Dr. Kurade 
and one Hanuman a dresser of the clinic accompanied Kamat in the ambulance, 
while Dr. Varghese followed the ambulance in his car. On reaching Nanavati 
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Hospital, Dr. Subodh Thakkar, an honorary physician, tried to revive Kamat, 
but those attempts failed and ultimately Kamat was declared to be dead. 
Police were informed immediately. The dead body of Kamat was sent to the 
morgue at J. J. Hospital. Subsequently the Coroner in his discretion decided 
to hold inquest with the aid of Jurors. 

At the inquest deceased Kamat’s brother, who is a Brigadier in Military, 
expressed some suspicion, although he started by saying that He was interested 
only in finding out the cause of death. In view of this, there was a full- 
fledged inquiry before the Coroner with the aid of the jury. Several doctors 
gave evidence. Dr. Varghese was advised by the Coroner not to give evidence, 
since suspicion was expressed against him. Since the propriety of this action 
on the part of the Coroner is not challenged before us, we do not propose to 
go into that question. 

After recording evidence, the Coroner charged the jury and recorded its 
verdict in the prescribed form. The relevant portion of the verdict reads thus: 


“We the said jurors, find unanimously that the death of the said deceased which occurred 
in/at before admission in Nanavati Hospital onfor about the 2nd day of April 1966 was caused 
by anaphylactic shock due to penicillin injection. 

‘We came to conclusion that there is negligence on the part of Dr. Varghese. 

Sensitivity test should have been performed before injecting the penicillin and adrenaline 
should have been injected, 

Dr, Varghese was justified in sending the patient to the Nanavati Hospital but he should 
have accompanied him.” 

By the present petition, Dr. Varghese and Air India challenge the legality of 
the above verdict. In the petition, the petitioners have alleged that the Coro- 
ner did not conduct the inquiry properly, he expressed a bias in favour of 
the relations of the deceased and during the course of the inquiry he made 
several observations, which were prejudicial to Dr. Varghese and his legal 
advisers. It is further alleged that the several observations of the Coroner 
had a prejudicial effect on the minds of the jurors causing prejudice to Dr. 
Varghese. It is further alleged that the verdict as recorded was not in fact 
the verdict of the jury. It is stated that the first paragraph of the above- 
quoted portion of the verdict was not in fact the verdict of the jury since the 
foreman of the jury was not asked about it, and the first paragraph of the 
above-quoted portion was never in fact pronounced as verdict of the jury. 

The material contention raised by this petition is that the Coroner failed to 
put proper and pointed questions to the foreman of the jury in order to ascer- 
tain its verdict and in fact no proper verdict is recorded. It is urged that 
there is no finding or verdict of the jury that Kamat’s death was occasioned 
by a criminal act of another person, yet the verdict as recorded mentions that 
there was negligence on the part of Dr. Varghese and this, according to the 
petitioners, is not warranted by any of the provisions of the Coroner’s Act. 

Before dealing with the contentions raised on behalf of the petitioners, we 
may refer to a recent decision of this Court viz. Shriprakash v. The State! 
This decision lays down, after referring to s. 29 of the Coroner’s Act, that 
High Court has the power to quash the inquisition, though not merely on 
technical grounds. This power is to be exercised to cure substantial defects. 
In that particular case the Court held that there was no evidence whatever on 
which the verdict of the jury as to negligence could be based. By the final 
order the portion of the inquisition relating to negligence was quashed. 

We may also refer to the relevant provisions of the Coroner’s Act. Section 
8 provides that the Coroner himself shall hold a sort of preliminary inquiry 
and if he is satisfied as to the cause of death, he may direct that post-mortem 
examination is not necessary even though the death was sudden. Section 9 pro- 
vides that if prior to or during the inquiry under s. 8 the Coroner has reason 
to suspect that any of the various circumstances mentioned in s. 9 exists and 
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if it appears to the Coroner that there is reason for holding an inquest by a 
jury, he shall proceed to hold such inquest. Clause (e) of s. 9 is material 
and is relied upon by the learned Government Pleader. That clause reads 
thus: 

“(e) That the death occurred in circumstances the continuance or possible recurrence of 
which is prejudicial to the health or safety of the public or any section of the public ; 

and in any other case, if it appears to the Coroner either before or in the course of the pre- 
liminary inquiry that there is reason for holding an inquest by jury, he shall proceed to hold such 
inquest, whether or not the cause of death arose within his jurisdiction : 

Provided thet auch inquest shall not be held in the case of death arising out of an offence 
triable under the Bombay Publio Security Measures Aot, 1947.” 

Clause (e) of s. 9 indicates that the Coroner shall be justified in holding an 
inquest by jury, if he has reason to suspect that the circumstances disclosed in 
the particular case are prejudicial to the health or safety of the public or any 
section of the public. Section 17 authorises the Coroner to summon witnesses. 
Section 19(/) provides that all evidence recorded under the Act shall be on 
oath and that the Coroner shall be bound to receive the evidence tendered on 
behalf of the person who is alleged to have caused or to be concerned in caus- 
ing the death in question and s. 19(2) prescribes the manner in which the 
statement of such person shall be recorded by the Coroner. Sub-section (3) 
of s. 19 provides that for the purpose of s. 26 of the Evidence Act a Coroner 
shall be deemed to be a Magistrate. Section 20 provides that evidence shall 
be recorded as prescribed by s. 356, Criminal Procedure Code and for the pur- 
pose of s. 20 the Coroner shall be deemed to be a Magistrate. Section 24 is 
the material section; it sets out the contents of an inquisition and prescribes 
the manner in which an inquisition is to be drawn up. Section 25 provides 
that if in the opinion of the Coroner’s jury the death of a person is caused by 
another person by an act which amounts to an offence under the law preva- 
lent in India, the Coroner shall immediately after the inquest forward a copy 
of the inquisition with names and addresses of the witnesses to the Commis- 
sioner of Police. Section 26 authorises the Coroner to issue a warrant for the 
apprehension of a person or persons responsible for causing the death in ques- 
tion and to send him forthwith to a Magistrate empowered to commit him for 
trial. These are the relevant provisions for the purpose of this petition. , 

Mr. Vimadalal for the petitioner contends that the provisions of s. 24 which 
are mandatory were not followed by the Coroner. Section 24 sets out the 
contents of the inquisition. Mr. Vimadalal points out that although cl. (4) of 
s. 24 requires the names of the jurors to be set out in the inquisition, they 
are not so set out in the present case. That, however, is merely a technical 
defect. Mr. Vimadalal further contends that cl. (5) of s. 24 requires the 
Coroner to ask the Foreman the jury’s verdict as to where, when and by what 
means the deceased came by his death. In the present case, Mr. Vimadalal 
contends that the Coroner did not ask the jury to give its verdict as to where, 
when and by what means the deceased came by his death. In other words, 
he did not ask the jury to give its verdict regarding the cause of death. It 
is true that the expression ‘‘cause of death’’ with reference to the Coroner’s 
Act has a wider scope than the expression ‘‘cause of death’’ as contemplated 
by medical opinion, but what Mr. Vimadalal contends is that no verdict on 
this point was taken and recorded by the Coroner. Since there were allega- 
tions against the Coroner in the petition, this Court called for the Coroner’s 
report while admitting the petition. In his report, with regard to the cause 
of death the Coroner says: 

“It is true that in the verdict aa recorded, it is stated ‘the death of the deceased which 
oocurred Jn/at before admission to the Nanavati Hospital on or about the 2nd day of April 
1966 was caused by an Anaphylactic shock due to a penicillin injection’. This was stated 
in view of the cause of death mentioned in the post-mortem report. When the post-mortem 
report specified the cause of death, it was not necessary to question the Foreman as to what 
according to them was the cause of death.” 
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From this report of the Coroner it is obvious that what was actually done 
was that the cause of death as it appears in the inquisition was merely copied 
from the post-mortem notes. In his report the Coroner in terms says that it 
was not necessary to question the Foreman as to what according to the jury 
was the cause of death. In our opinion, the Coroner was wrong in not re- 
cording the jury’s verdict as to the cause of death. Clause (5) of s. 24 does 
require him to record the jury’s verdict with regard to the items mentioned in 
cl. (5). As already observed, the jury under the Coroner’s Act has to find 
out the facts and circumstances relating to the cause of death, which would 
be the basis of their verdict under cl. (6) of s. 24. ‘Clause (6) requires the 
Coroner’s jury to find out whether the death was occasioned by the criminal 
act of another, if so, who is guilty of that criminal act. In order to record 
the verdict under cl. (6) of s. 24 the verdict under el. (5) would certainly be 
material. It is surprising that the Coroner merely copied out in the inquisi- 
tion the cause of death from the post-mortem notes and did not record the 
jury’s verdict as to the cause of death and the circumstances attending the 
same. 

Mr. Vimadalal points out that from the report of the Coroner himself it is 
clear that although the Coroner is of the view that Dr. Varghese was negli- 
gent, he is not of the opinion that the said negligence amounted to a criminal 
act. The relevant portion of the Coroner’s report reads thus: 

“..The verdict of the jury was taken in a form which is partly printed with blanks which 
require to be filled up. It was not necessary to question the Foreman of the jury as suggested 
in this para In view of the verdict of the jury and the evidence in the case. After the verdict 
was taken down as por my dictation, it was read over to the jury which accepted it to be correct. 
Tho jury’s verdict could not be on the question as to whether the Ist petitioner was guilty of 
any criminal act. If I had specifically asked the Foreman whether the jury meant that the 
negligence was criminal negligence, and if the Foreman had (as was probable) replied in the 
affirmative the position of the first Applicant would have been projudiced....” 

“Nor have I interpreted the verdict of the jury as amounting to a pronouncement that 
there was criminal negligence, For,in that case, I would have forwarded (as I would have been 
bound to do under Section 26 of the Coroners Act) a copy of the inquisition proceedings to the 
Commissioner of Police, It is, indeed, a fact that I have not sent any papers to the Commissioner 
of Police,” 

It is clear from the report of the Coroner himself that in his opinion there 
was no evidence indicating that Kamat’s death was occasioned by a criminal 
act. In other words, in the Coroner’s opinion there was no evidence to indi- 
cate that negligence of Dr. Varghese amounted to a criminal act. From the 
report of the Coroner it appears that he understood the jury’s verdict also to 
be to the same effect. Relying on this, Mr. Vimadalal contends that the Coro- 
ner’s jury can consider the question of negligence only in order to find out 
whether negligence, if any, caused the death in question and it amounts to a 
criminal act. If in the opinion of the Coroner and his jury, even though there 
was some negligence on the part of Dr. Varghese, it did not amount to a eri- 
minal act, it is urged, the Coroner had no authority to record by way of jury’s 
verdict a mere finding as to negligence, when according to the jury and the 
Coroner such negligence did not amount to a criminal act causing the death in 
question, and that too without recording that negligence was not the cause of 
the death in question and it (negligence) did not amount to a criminal act. 
Tn our opinion, the nature of the Coroner’s jury’s verdict under s. 24 is very 
clear. Under cl. (5) of s. 24 the Coroner’s jury is required to find out where, 
when and by what means the deceased came by his death. Read in its con- 
text, in our opinion, the expression ‘‘by what means the deceased came by his 
death’’ means the cause of death and the circumstances attending the cause 
of death. After having ascertained the cause of death and the circumstances 
attending the cause of death, the Coroner’s jury has to find out whether that 
cause and the said circumstances indicate that the death in question was occa- 
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sioned by a criminal act of another person and if so, who is that other person. 
In the present case, as already pointed out, there is no verdict of the Coro- 
ner’s jury on the question as to the cause of death. In other words, there is 
no verdict of the Coroner’s jury under cl. (5) of s. 24. If there is 
no verdict under cl. (5), it is difficult to see how there was any 
occasion to record a verdict under cl. (6) of s. 24. In any case, if the Coroner 
and his jury were clear that the evidence did not establish that Kamat’s death 
was occasioned by a criminal act of another person, it was not proper for the 
Coroner to record a mere finding of the jury as to negligence. The sole ob- 
ject of inquest by the Coroner’s jury is to find out whether the particular death 
in question is occasioned by a criminal act or omission of another person. 
Hence it is necessary that the Coroner should put pointed questions to the 
Foreman of the jury with a view to ascertain accurately their verdict under 
cl. (6) of s. 24. Section 24 does not provide for recording any findings be- 
sides those indicated by cls. (J) to (6) of s. 24 in the manner prescribed by 
the Second Schedule to the Act. Mr. Vimadalal contends that the Coroner 
and his jury are not entitled to record a mere finding as to negligence unless 
that negligence amounted to a criminal act, as contemplated by cl. (6) of 
s. 24, because such a finding would affect prejudicially the person concerned 
in a Civil Court. It is urged that the Coroner and his jury is precluded from 
recording any finding which may prejudicially affect the liability of the per- 
son concerned in a Civil Court. In support of this contention, reliance is 
placed on Halsbury’s Laws of England, 3rd edn., Vol. 8, p. 506, para. 947. 
The relevant portion reads thus: 

“In the course of the summing up the coroner must warn the jury against making any 
comments or riders except those permitted and against framing their verdict in such a way as to 
appear to determine any question of civil liability.” 

Mr. Gumaste, the learned Government Pleader, relies on the foot-note (a) at 
page 506 of the same volume. That foot-note reads thus: 

“(a) How the deceased came by his death is wider than merely finding the medical cause of 
death. The coroner must also investigate the circumstances surrounding the death. Neverthe- 
less he should not, for instance, allow questions designed to discredit a witness,” 

Relying on this foot-note Mr. Gumaste contends that the Coroner’s jury was 
entitled to record the verdict in question stating that there was negligence on 
the part of Dr. Varghese, sensitivity test should have been done before in- 
jecting penicillin, adrenaline should have been administered and Dr. Varghese 
should have accompanied Kamat in the ambulance, even though in the jury’s 
opinion this negligence on the part of Dr. Varghese did not amount to a cri- 
minal act causing the death in question. We are unable to accept this con- 
tention of Mr. Gumaste. The above-mentioned foot-note merely indicates that 
the expression ‘‘how the deceased came by his death’’ is wider than the ex- 
pression ‘‘cause of death’’ in medical terms. Undoubtedly the Coroner and his 
jury will be entitled to take into account the circumstances surrounding the 
death in question, but these circumstances are to be considered merely to find 
out whether the cause of death and the circumstances attending the death in 
question disclosed that it was caused by a criminal act of another person. 
From that, it does not follow that even though the jury was of the opinion 
that the death in question was not caused by a criminal act of another person, 
a finding as to negligence, though it did not amount to a criminal act, can be 
recorded under s. 24. We have already pointed out the findings arrived at by 
the Coroner and his jury in this case and in view of those findings we do not 
see any justification whatever for recording a mere finding in the inquisition 
that there was negligence on the part of Dr. Varghese, stating what he should 
have done what he failed to do. The learned Government Pleader relies on 
cl. (e) of s. 9 to justify the inclusion of the finding as to negligence in the 
inquisition. In our opinion, el. (e) of s. 9 does not justify the recording of 
the above finding in the inquisition. Section 9 read as a whole merely indicates 
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in what circumstances the Coroner would be justified in holding an inquest 
by jury. Clause (e) of s. 9, in our opinion, indicates that if there are any 
circumstances attending the death in question which endanger public health 
or safety the Coroner would be entitled to hold an inquest by jury. But cl. (e) 
has no bearing on the question as to what should be recorded in the Coroner’s 
jury’s verdict under s. 24. For that purpose s. 24 is the only section which 
deals with the contents of an inquisition. The learned Government Pleader 
contends that in view of cl (e) of s. 9 which indicates the very purpose of an 
inquest by jury, even under s. 24 the Coroner’s jury would be justified in 
mentioning in its verdict the circumstances indicated in cl. (e) of s. 9. Ac- 
cording to the learned Government Pleader, in the present case recording of 
the facts mentioned in the inquisition, viz. there was negligence on the part 
of Dr. Varghese in not having taken the sensitivity test before injecting peni- 
cillin and in not injecting adrenaline, would be fully justified, because accord- 
ing to him the very purpose of the present inquest by jury, would be frustrated 
if these facts are not recorded. This contention overlooks the basic purpose 
of an inquest under the Coroners Act. The sole purpose of an inquest under 
the Coroners Act is to find out the cause of death, whether the death in ques- 
tion was caused by any criminal act and if so, whose criminal act it was. The 
Coroner’s jury would no doubt be justified in taking into account the circum- 
stances indicated by cl (e) of s. 9 while arriving at its findings under cls. (5) 
and (6) of s. 24. At the highest, it may be said that if the jury’s verdict is 
to the effect that the death in question was occasioned by a criminal act of 
another person, in that event the facts ading to such a conclusion may find 
place in the verdict. In our opinion, even mentioning such facts in the verdict 
is not strictly necessary, although the verdict mav not be liable to be set 
aside merely on the ground that such facts are mentioned, if the ultimate ver- 
dict is that death was occasioned by a criminal act of another person. But 
in the absence of a positive i.e. affirmative finding under cl. (6) of s. 24, there 
is no occasion whatever for recording the facts which are relevant for conside- 
ration in arriving at a finding to be recorded under cl. (6) of s. 24. It must 
be remembered that an inquest under the Coroners Act is merely a preliminary 
step to determine whether criminal proceedings should be started against the 
person concerned. In this respect, reference may be made to Archbold Crimi- 
nal Pleading, Evidence and Practice, 36th edn., p. 110, para. 402. The rele- 
vant passage lays down that the finding at a Coroner’s inquest held with a 
jury accusing any person of causing the death of another is equivalent to the 
preferment and signing of a bill of indictment and upon such inquisition the 
accused must be committed for trial for murder, manslaughter or infanticide. 
The position in India under the Coroners Act, seems to be the same in view of 
ss. 25 and 26 of the Coroners Act. In our opinion, it was not open to the 
Coroner’s jury to record a verdict of mere negligence when admittedly the 
Coroner and his jury did not find that negligence to amount to a criminal act. 
The form of the inquisition is given in the Second Schedule to the Coroners 
Act. The present case would fall under clause (1) given in that form if the 
Coroner’s jury could record the verdict that Kamat’s death was caused by a 
rash or negligent act of Dr. Varghese which amounted to an offence under s. 
304-A, Indian Penal Code, but did not amount to culpable homicide. The 
jury has not recorded any such verdict. In view of this, it is impossible to find 
any justification for recording the finding of mere negligence, as is done in 
the present case. 

Mr. Vimadalal emphasised, in our opinion rightly, that a very high degree 
of proof is necessary in such a case for arriving at a finding as to negligence 
amounting to a rash and negligent act, as contemplated by s. 304-A, Indian 
Penal Code. In the present case, the evidence before the Coroner clearly 
indicates that the medical opinion was sharply divided on the question of the 
propriety of the treatment given by Dr. Varghese to Kamat. It is true that 


1967.] DR. P, JOSEPH V. H. J. OHINOY (A.cR.J.)—Chitale J. 245 


Dr. Nene’s evidence may indicate some negligence on the part of Dr. Varghese. 
Even so, there is ample evidence of eminent doctors to the contrary. In this 
state of evidence it is impossible to hold that there was negligence on the part 
of Dr. Varghese, which may amount to a rash and negligent act under s. 304-A, 
Indian Penal Code. We are aware that we are not entitled to interfere with 
the verdict on facts, but we have made these observations only to express that 
the Coroner and his jury were right in holding that even if there was any 
negligence, it did not amount to a criminal act as contemplated by cl. (6) of 
s. 24, nor any rash or negligent act as contemplated by s. 304-A, Indian Penal 
Code. There was, however, no occasion to record any finding as to mere negli- 
gence. Indeed the above observations of ours should not be taken to mean that 
we agree with the finding recorded by the Coroner’s jury that Mr. Varghese 
was negligent. We prefer to express no opinion on that point. 

The next question for consideration is whether the verdict of the Coroner’s 
jury as a whole should be quashed or only a part thereof should be quashed. 
As pointed out above, the Foreman of the jury was not asked about the cause 
of death by the Coroner. Even so, it is clear that there was no dispute that 
Kamat died because of anaphylactic shock due to penicillin injection. This 
was recorded in the post-mortem notes and is incorporated in the inquisition 
also. Even before us, this fact is not disputed. In view of this, we see no 
reason to quash that part of the verdict merely on the ground that the Foreman 
was not asked about it by the Coroner. The inquiry does reveal that Kamat 
died due to anaphylactic shock due to penicillin injection. 

With regard to the next three paragraphs that follow, we hold that there 
was no occasion to record what is stated in these three paragraphs. Mr. Vima- 
dalal contends that if these findings as recorded remain, they are likely to 
affect Dr. Varghese prejudicially in his career, as well as in a Civil Court. In 
our opinion, this apprehension is well-founded. On the interpretation of s. 24, 
in our opinion, the Coroner’s jury had no authority to record the verdict stat- 
ing that Dr. Varghese was negligent unless in the jury’s opinion such negli- 
gence amounted to a criminal act. So also the jury had no occasion, nor autho- 
rity to record what in the particular circumstances of the case Dr. Varghese 
should have done i.e. what he failed to do or what he should not have done, 
unless in the jury’s opinion the particular act or omission responsible for the 
death in question amounted to a criminal act as contemplated by cl. (6) of 
s. 24 of the Coroners Act. We, therefore, direct that the following portion of 
the inquisition shall stand quashed: 

‘We came to conclusion that there is negligence on the part of Dr. Varghese. Sensitivity 
test should have been performed before injecting the penicillin and adrenaline should have been 
injected. Dr. Varghese was justified in sending the patient to the Nanavati Hospital but he 
should have accompanied him.” 

The learned Government Pleader submits that if we are not satisfied with 
the present verdict, we should order a fresh inquest. In our opinion, it is 
unnecessary to do so. As already pointed out, the cause of death is correctly 
recorded and that is all that is necessary in the present case. We, therefore, 
think it unnecessary to direct a fresh inquest. 

Before parting with this case, we are constrained to observe that the Coroner 
has not conducted the inquiry properly. His report shows that he was working 
under tension. It is difficult to understand what exactly this tension means. 
There seems to be no reason for tension merely because a case is keenly con- 
tested. What is worse is that the Coroner admittedly passed several remarks 
which he admits to be light remarks during the proceedings. The Coroner says 
that he indulged in these remarks to reduce the tension. In our opinion, it is 
not proper to pass such remarks or make observations like those that are 
objected to very often, particularly when there is a jury. Some of the remarks, 
which the Coroner admittedly made, are such as to affect the mind of the 
jury prejudicially. For example, the Coroner admits that he made the follow- 


246 THE BOMBAY LAW REPORTER. (VoL. LXX. 


ing remarks when Dr. Aspi Golvala was sought to be examined on behalf of 
Dr. Varghese: 

“Mr. Vakil, are you going to examine Dr. Vakil’s junior ?” 
Thereupon Mr. Vakil, the learned advocate for Dr. Varghese, said that Dr. 
Golvala was in the past working with Mr. Vakil, but now he was practising on 
his own and was an Honorary Physician to the Governor of Maharashtra. The 
Coroner thereupon admittedly remarked: 


“So what ? The honorary posts are a matter of a push and a pull and it did not mean 
anything.” 
In our opinion, the petitioner Dr. Varghese rightly makes a grievance against 
such a remark during an inquest by jury. When Dr. Parekh was examined, 
the Coroner asked him certain questions as to the advisability of removing Kamat 
to a hospital from Air India Chnic. With reference to an answer by Dr. 
Parekh, the Coroner remarked—‘‘That means toying with the life of a human 
being.” This remark too was in our opinion objectionable. There are some 
more remarks of this type. The Coroner should have remembered that the 
jurors are laymen and it is but natural that any remarks by the presiding 
officer should make a deep impression on their minds. The Coroner made some 
remarks even about the advocate for the petitioner Dr. Varghese, though there 
seems to be no occasion for the same. In our opinion, such remarks should 
have been avoided. Such remarks do lower the advocate in the estimate of the 
jurors. Some of the remarks made by the Coroner appear to us to be wholly 
unnecessary and irrelevant. His remarks about the witnesses were also likely 
to create adverse and unjustified impressions on the mind of the jurors. Dur- 
ing inquest by jury, the ‘Coroner should avoid making remarks expressing ap- 
proval or disapproval so as to affect the jury’s mind prejudicially against a 
party interested in the inquest. So also, in our opinion, the Coroner was not 
justified in making remarks like the above ones just to relieve the alleged ten- 
sion in Court. The Coroner must bear in mind that although the proceedings 
before him need not be monotonous, they must not lose the serenity which they 
deserve. The Coroner must also bear in mind that he has to take care to see 
that the minds of the jurors must not be swayed one way or the other by 
Coroner’s uncalled for remarks during the inquest. So also the Coroner has 
to bear in mind the provisions of s. 24 of the Coroners Act while recording 
the verdict. He has to record the verdict under the various clauses of s, 24 
by putting proper and pointed questions to the Foreman of the jury. 

For reasons indicated above, we direct that the following portion from the 
inquisition shall stand quashed: 

“Wo came to conclusion that there is negligence on the part of Dr. Varghese, 

Sensitivity test should have been performed'before injecting the penicillin and adrenaline 
should have been injected. 

Dr, Varghese was justified in sending the patient to the Nanavati Hospital but he should 
have accompanied him.” 

Rule made absolute to that extent. 

It is clear from the record of this inquest that medical opinion is sharp- 
ly divided on the question as to what precautions should be taken before 
giving penicillin injection with a view to avoid anaphylactic shock at times re- 
sulting in death. We think it is advisable that the Indian Medical Council 
considers this vital question and issues necessary instructions for the guid- 
ance of Medical practitioners in this respect. 

A copy of this judgment shall be sent to the President, Indian Medical 
Council. 
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Before Mr, Justice Nain, 
MAHAMED HUSSAIN KAKRODDIN MANIYAR v. THE STATE.* 


Criminal Procedure Code (Act V of 1898), 860. 498—Batl to persons accused of non-batlable 
offence when to be granted. 


In connection with granting bail to persons accused of non-bailable offences (not punish- 
able with death or imprisonment for life), one of the considerations is the danger of the 
accused absoonding. In considering this danger, the Court has to consider the weight of 
the evidence against the accused, the nature and gravity of the charge and severity of 
the degree of punishment that might follow. Another consideration is the danger of wit- 
nesses being tampered with or of evidence being suborned. In considering these matters, 
the character, means and standing of accused persons have to be taken into consideration. 
At the same time, the Court has to see that there is no punitive detention and that 
opportunity is given as far as possible to the accused persons to prepare their defence. 

State v. Mohamad Osman Fatteh Mohd.,' referred to. 


Tue facts appear in the judgment. 


A. A. Peerbhoy, with A. A. Omer, for the petitioners. 
V. H. Gumaste, Government Pleader, for the opponent-State. 


Naw J. This is an application for bail under the provisions of s. 498 of 
the Code of Criminal Procedure. The petitioners are charged by the Shola- 
pur Police with offences under s. 120-B, Indian Penal Code, s. 5 of the Ex- 
plosive Substances Act, ss. 30 and 25 of the Arms Act, s. 5 of the Explosives 
Act, s. 6 of the Poisons Act, s. 82 of the Prohibition Act, and s. 18(C) of the 
Drugs and Cosmetics Act. 

According to the police, petitioner No. 1 is the father of petitioners No. 2, 
3 and 4 and they are all the proprietors of two firms by name of ‘‘Hazi M. F. 
Maniyar and Sons” and ‘‘M. M. Maniyar’’. According to the Police, all the 
petitioners look after the said two businesses and that the said two businesses 
have two godowns wherein goods of these firms are stored. According to the 
petitioners, however, ‘‘Hazi M. F. Maniyar and Sons’’ is the partnership firm 
in which only petitioners Nos. 1 and 2 are partners under a deed of partner- 
ship, copy of which they have produced. According to the petitioners, peti- 
tioners Nos. 3 and 4 have nothing to do with the said firm. The business of 
the said firm is carried on at 383, East Mangalwar Peth as shop with two 
godowns, one at 615, Hast Mangalwar Peth and another at 986, Shukrawar 
Peth. According to the petitioners, petitioner No. 3 is the sole proprietor of 
“M. M. Maniyar’’ and that he carries on the said business at 389, East Man- 
galwar Peth, as the sole proprietor thereof and that petitioner No. 4 is a 
minor and is not connected with any of these two firms. 

According to the prosecution, on September 11, 1967, a search was taken of 
the shop of ‘‘Hazi M. F. Maniyar and Sons” when a highly explosive and 
prohibited mixture of potassium chlorate and sulphur was unauthorisedly sold 
to a bogus customer in the shop. Thereafter the shop of “Hazi M. F. Maniyar 
and Sons’’ and the godowns were searched on several days and considerable 
quantities of black crystalline gunpowder, light yellow coloured gunpowder 
(prohibited mixture of potassium chlorate and sulphur), black gunpowder, 
potassium chlorate (contaminated), sulphur-powder, special gelatine, highly ex- 
plosive Diwali crackers prohibited by law, 510 grammes of potassium cyanide, 
a quantity of unlicensed drugs, detonators, percussion caps containing prohi- 
bited mixture of chlorate and red arsenic sulphide and french polish were 
secured. 

The shop of the business carried on under the name of ‘‘M. M. Maniyar’’ was 
searched on September 16, 1967 and certain items of goods deseribed as luxury 

“Decided, December 13, 1967, Criminal of 1964, decided by H. R. Gokhale J., on 
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goods and a quantity of licensed ammunition was found. The godown of the 
said business was also scarched and nothing incriminating was found there- 
from. 

It is not in dispute that from the shop and godowns of which the petitioners 
Nos. 1 and 2 claim to be the owners large quantities of gunpowder, prohi- 
bited mixture of potassium chlorate and sulphur used as highly explosive gun- 
powder, potassium chlorate, sulphur, gelatine, potassium cyanide (a deadly 
poison), unlicensed drugs, detonators and percussion caps have been seized. 
Tt is also not in dispute that petitioners Nos. 1 and 2 are licensed arms and 
drug merchants and hold some valid and subsisting licences for potassium 
chlorate, arms, ammunition, gunpowder and drugs. It is further not in dis- 
pute that quantities of these materials seized from the possession of shop and 
godowns claimed to be the property of petitioners Nos. 1 and 2 are larger 
than those permitted by their licences, and some of these quantities are stored 
in unlicensed premises. 

Petitioner No. 4 was arrested on September 15, 1967. On the same day, he 
made a statement and at his instance three tin boxes containing 2,500 deto- 
nators in card board containers were recovered. They had been concealed by 
him in the compound of the residential bungalow of the petitioners by burying 
them. 

It is not disputed that all the petitioners live together. 

Petitioner No. 4 was arrested on September 15, 1967 and petitioners Nos. 1, 
2 and 3 were arrested on September 21, 1967. They made an application for 
bail to the learned First Class, Magistrate, Sholapur, which application was 
rejected on October 14, 1967. They then applied for bail to the Sessions 
Court at Sholapur. This application was rejected on October 27, 1967. They 
made the present application for bail on November 8, 1967 and filed some 
affidavits in support of it on or about November 30, 1967. 

The application for bail before me has been vehemently opposed by 
Mr. Gumaste on behalf of the opponents. Mr. T. S. Bendre, the investigating 
officer, has made an affidavit wherein it is alleged that on September 17, 1967, 
two days after the raids on the shops and godowns of the petitioners, serious 
communal riots involving murder of one police constable and injuries to a 
number of police officers and men and members of the public took place at 
Sholapur. Mr. Bakshubhai and Jainuddin, who are said to be close friends of 
the petitioners, are, according to Bendre, main conspirators in the murder 
case of the said police constable. Bendre also states that about 11 murders 
have been committed by a gang of ‘‘Dervishes’’ of Sholapur by securing potas- 
sium cyanide from the shop of the petitioners through one lady and by admi- 
nistering the said poison to the victims. Bendre further states that in the 
current year, four explosions caused by explosive substances have taken place 
killing two persons and seriously injuring two other persons in the District of 
Sholapur. Bendre states that it is suspected that these explosive substances 
were supplied by the petitioners. He further states that the petitioners have 
near relations in Pakistan and he fears that in view of the seriousness of the 
crime alleged against the petitioners, they would try to abscond to Pakistan. 
According to Bendre, the security of the public in general is likely to be 
endangered if the petitioners are released on bail. He further states that the 
unlicensed articles secured from the petitioners were kept for anti-national 
purposes. He states that the prosecution is still in search of more explosive 
substances suspected to have been concealed by the petitioners and the work 
of recovery of this material will be hampered if the petitioners are released on 
bail. - He further suspects that, petitioners Nos. 2 and 3 being young persons 
are likely to jump bail and run away to Pakistan to start life afresh, 

Petitioners Nos. 1, 3 and 4 and wives of petitioners Nos. 1 and 3 have made 
affidavits in reply to the affidavit of Bendre. Petitioner No. 1 has denied all 
connexion with M. Bakshubhai and Jainuddin and with murders and com- 
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munal riots and cases of poisoning. He has denied all connection with any acts 
of sabotage and anti-national acts. He has stated that the only relation of his 
in Pakistan is the son of a step-uncle who had been separated from the father 
of petitioner No. 1 about 40 years back and that the son has gone to Pakistan 
about 18 years back and settled there and that the petitioners have no con- 
nection whatsoever with the said person. He has also stated that the investi- 
gation is complete. 

Mr. Peerbhoy for the petitioners has cited before me several judgments of 
Indian High Courts on the question of principles in granting bail. I do not 
consider it necessary to refer to the said judgments. The principles in grant- 
ing bail to persons accused of offences are quite well-settled. In connection 
with non-bailable offences (not punishable with death or imprisonment for 
life), one of the considerations is the danger of the accused absconding. In 
considering this danger, the Court has to consider the weight of the evidence 
against the accused, the nature and gravity of the charge and severity of the 
degree of punishment that might follow. Another consideration is the danger 
of witnesses being tampered with or of evidence being suborned. In consider- 
ing these matters, the character, means and standing of accused persons have 
to be taken into consideration. At the same time, the Court has to see that 
there is no punitive detention and that opportunity is given as far as possible 
to the accused persons to prepare their defence. 

Now, in this ease the offence under s. 5 of the Explosive Substances Act 
is punishable with imprisonment for 14 years and is a serious offence. The 
petitioners are charged with a number of other offences. It appears that there 
is considerable weight of evidence against them. The petitioners have rela- 
tions in Pakistan. Danger of absconding cannot be ruled out. As against 
this, there is nothing against their character, antecedents and standing. The 
danger of absconding can be overcome by ordering the petitioners to report 
to the Police daily so that in case of any attempt at absconding the Police 
ean follow them close on their heels. With regard to tampering with wit- 
nesses and suborning evidence, I am informed that the investigation is mainly 
over and report has been submitted for necessary sanction to the Central Gov- 
ernment. Mr. Gumaste assures me that he will write to the authorities to ex- 
pedite the sanction as well as the trial. The only danger that survives is that 
the Police are searching for further hidden stocks of explosives and there may 
be a danger of Police being hampered in this search. 

But at the same time there are several factors to be taken into considera- 
tion on behalf of the petitioners. The petitioners are all the male members 
of the family and they have all been locked up. There is no one to carry on 
their businesses and their businesses are at a standstill. They must be given 
an opportunity to prepare their defence and instruct their lawyers. "They 
are admitted to be holding a large number of licences under which some of 
the materials secured from them could be legally possessed by them. They 
must collate the licences and collect other evidence. They have already spent 
three months in detention. If there is any danger of the petitioners hamper- 
ing the work of the Police, I think the situation can be met by granting 
liberty to the prosecution to apply for cancellation of the bail in case they 
find that the petitioners are either tampering with evidence or inciting com- 
munal riots or engaging in any other illegal activities. 

Petitioners Nos. 1 and 2 are the principal persons charged with these offences. 
They are admittedly partners in the firm which owns the shop and the 
godowns from which large quantities of explosives and other materials have been 
secured. But for a charge under s. 120-B, Indian Penal Code, petitioner No. 3 
would not come in at all. Petitioner No. 4 is a callow youth of 17. He may 
have been assisting his elders, namely, his father and brothers in the business 
and is more likely to have acted under their instructions as well as domina- 
tion rather than on his own volition. It has been stated on behalf of peti- 
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tioner No. 1 that he is aged and infirm, but I am not satisfied on the mate- 
rial placed before me that there is any imminent danger to his health. I am 
assured that he is receiving medical attention. 

After I had completed the hearing of this bail application, I had fixed it 
on December 5, 1967, for orders. On that day Mr. Gumaste made an appli- 
cation that I should defer passing my order as he had received information 
that a theft had taken place in the office of the Drugs Inspector at Sholapur 
in respect of drugs seized from the possession of the petitioners. Accordingly 
I adjourned the matter for orders and permitted the parties to make further 
affidavits with regard to the alleged theft. Thereafter the opponents have 
filed two affidavits, one of P. N. Wadnerkar, Drugs Inspector, Sholapur and 
the other of S. K. Atre, Sub-Inspector of Police, Sadar Bazar, Sholapur. It 
appears from the said affidavits that a clerk by name V. M. Lakshetty in the 
office of the Drugs Inspector has been arrested on the charge of trying to 
tamper with a Godrej steel cupboard in the office of the Drugs Inspector and 
getting a duplicate key of the said cup-board made. Nothing has been found 
to be stolen. Atre has stated in his affidavit that when he was making a 
Panchnama, in the room where the cupboard was placed, he found two per- 
sons standing outside the room looking into the room. These persons, accord- 
ing to him, were relations of petitioner No. 1. He states that he has learnt 
that these persons were friendly with Lakshetty. In reply to the aforesaid 
allegations, Abdul Majeed Yakub Saheb Adke, a relation of the petitioners, 
has made an affidavit in which he has denied the connection of the petitioners 
with Lakshetty or his alleged friends. The petitioners are all in custody. 
Nothing has been lost from the cupboard where drugs seized from the posses- 
sion of the petitioners were kept. These drugs appear to have been chemi- 
cally analysed and a report in connection with them has already been made. 
I attach no importance to this incident as having a bearing on the matter of 
bail being granted to the petitioners. 

Mr. Peerbhoy has cited before me a judgment of Mr. Justice H. R. Gokhale . 
in State v. Mohamad Osman Fatteh Mohd.! where in respect of offences under 
the Explosive Substances Act the accused were released on bail in the sum of 
Rs. 40,000 each with one surety for the like amount on certain conditions. I 
am afraid, each case must be decided on its own facts. In the judgment 
cited by Mr. Peerbhoy the charge-sheet itself made an allegation of rashness 
and negligence against the accused. It also mentioned that the accused pour- 
ed water over the explosive substances with a view to preventing the same 
from exploding. The report of the Inspector of Explosives was that there had 
been an explosion on account of accident. The owner of the place where the 
explosion took place was himself along with some members of his family kill- 
ed in one of the explosions. The accused had a licence to store and manu- 
facture explosives and to prepare crackers. The facts of this case are totally 
different. 

I am of the opinion that in the circumstances of the case, petitioners No. 1 
and 2 be released on furnishing bail in the sum of Rs. 1,00,000 each with 
two sureties of Rs. 50,000 each and that petitioner No. 3 be released on fur- 
nishing bail in the sum of Rs. 50,000 with one surety in the like amount and 
that petitioner No. 4 be released on furnishing bail in the sum of Rs. 25,000 
with one surety in the like amount. I order accordingly. 

The said bail is granted to the petitioners on the condition that each one 
of them will report once every day to the Police officer in charge of Jail 
Road Police Station, Sholapur and further that none of the petitioners will 
leave the municipal limits of the town of Sholapur, except with the permis- 
sion in writing of the learned Sessions Judge at Sholapur or the officer in 
charge of the said Police Station. If after this order is effective and the peti- 
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tioners are released on bail, there are good reasons for the apprehensions of 
the Police authorities that the petitioners are tampering with witnesses, sub- 
orning evidence or engaging in subversive or anti-national activities or foment- 
ing communal trouble, they will be at liberty to make an application to the 
Sessions Court for cancellation of the bail of the petitioners. 


Order accordingly. 


APPELLATE CIVIL. 


Before Mr, Justice Nain, 
HARISINGH ISHARSINGH 


v. 
CHANDANSINGH PRATAPSINGH.* 


Civil Procedure Oode (Act V of 1908), O.XXXIII, r.1—Sutt filed in forma pauperis by petitioner 
owning land worth more than ons hundred rupees, income from which his sole means of 
livelihood — Whether petitioner entitled to sue in forma pauperis, 


Under O.XXXIU, r. 1 of the Civil Procedure Code, 1908, there is no exemption in respect 
of property of a person who wishes to sue én forma pauperis which consists of land worth 
more than one hundred rupees, the income from which is his sole means of livelihood. 


Tue facts appear in the judgment. 


M. N. Kothari, for the petitioner. 
C. R. Dalvi, Assistant Government Pleader, for opponent No. 2. 


Naw J. The petitioner filed a suit in the Bombay City Civil Court in 
forma pauperis, for establishing his ownership of a taxi and for its possession. 
- The court-fee payable on the plaint was Rs. 925. The learned Registrar of 
the Bombay City Civil Court, who heard the pauper came to the conclusion 
that the petitioner owned 1/4th share in land, admeasuring 78 acres, in 
Punjab. According to the respondent, the value of this 1/4th share was Rs. 2,655. 
This figure was not challenged by the petitioner and it may be taken to be 
accepted. The learned Registrar held that the petitioner was not a pauper 
and was not entitled to sue in forma pauperis. He, therefore, adjourned the 
petition to enable the petitioner to pay the proper Court-fee. 

The petitioner has come in revision against the above order of the Regis- 
trar of the Bombay City Civil Court. His principal argument is that this land 
in which he owns 1/4th share is the only means of his livelihood and that apart 
from income of this land, he has no other means of livelihood and, therefore, 
his share in this land should not be taken into computation in arriving at his 
means. In my opinion, this contention cannot be upheld. In the first place, 
it has not been established that the income from this land is the only means 
of livelihood of the petitioner. In the second place, even if this had been 
established, there is no exemption under O. XXIII, r. 1, in respect of such 
property of a person, who wishes to sue im forma pauperis, the income of 
which is his sole means of livelihood. Such property is also not exempt from 
attachment under the Code of Civil Procedure. 

Apart from this, the Registrar of the City Civil Court undoubtedly had 
jurisdiction to hold whether the petitioner was a pauper or not. No ques- 
tion of jurisdiction being involved, the revision application is not competent. 

Accordingly, I dismiss the revision application with costs. The petitioner 
is allowed to pay the proper Court-fee on the plaint within 30 days from the 
date of this order. If the Court-fee is not paid the pauper petition shall stand 


dismissed with costs. Rule discharged. 


* Decided, November 14, 1967. Civil Revision Application No. 1975 of 1964, 
BL.R.—18 
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Before Mr. Justice Nain, y 
SYED MAHABOOB RAJU v. HABIBSHA GARIBSHA.* 
Mamlatdars’ Courts Act (Bom, Act II of 1906), Seo, 23— Whether revisional authority can interfere 
with findings of fact of Mamlatdar. 
Under s, 23 of the Mamlatdars’ Courts Act, 1906, the revisional authority can only 
go into questions of law, unless the finding of fact of the Mamlatdar is manifestly perverse 
or unreasonable, 


Tue facts appear in the judgment. 


A, A. Omer, for the petitioner. 
S. G. Deshmukh, for the opponent. 


Naw J. This is a revision application under s. 115 of the Code of Civil 
Procedure. The petitioner alleges that he is the owner of Survey Nos, 54 and 
55 situated in village Angalgaon, Taluka Partur, District Parbhani, and that . 
he is in possession of the said lands. The opponent filed against the petitioner 
a suit in the Court of the Mamlatdar at Partur, under the Mamlatdar’s 
Courts Act II of 1906, alleging that he was in possession of the suit lands 
and that the petitioner was causing obstruction to him. On October 28, 1963, 
the Mamlatdar dismissed the suit holding that the opponent was not in pos- 
session of the said lands. Against this, the opponent filed a revision applica- 
tion before the Collector. This revision application was heard by the Deputy 
Collector and by a judgment dated November 29, 1964, he allowed the revi- 
sion application. He set aside the finding of fact of the Mamlatdar that the 
opponent was not in possession of the suit lands. 

Section 23 of the Mamlatdars’ Courts Act, being Bombay Act No. II of 
1906, provides that there shall be no appeal from any order passed by a 
Mamlatdar under the Act, but the Collector may call for and examine the re- 
cord of any suit under the Act, and if he considers that any proceeding, 
finding or order in such suit is illegal or improper, he may, after due notice 
to the parties, pass such order thereon, not inconsistent with the Act, as he 
thinks fit. The Collector has power to delegate the revisional powers to a 
Deputy Collector and it is by virtue of such delegated powers that the Deputy 
‘Collector appears to have heard the revision application. 

In a revision application, the revisional authority ought not to interfere 
with the finding of fact of the lower Court, unless its finding is manifestly 
perverse or unreasonable. The learned Deputy Collector was wrong in coming 
to the conclusion that he was entitled to call for the records of the lower 
Court and to go into the findings of fact of the lower Court. ` He thought it 
was open to him to correct the flaws of the lower Court on questions of fact 
also. The reason for coming to this conclusion was that, according to him, the 
Mamlatdars’ Courts Act expressly barred an appeal and, therefore, in a revi- 
sion application even questions of fact should be interfered with ‘‘for the sake 
of justice”. The learned Deputy Collector also seems to think that under 
8. 115 of the Code of Civil Procedure, the revisional Court is entitled to go 
into all questions decided by a lower Court, whether of fact or law, and to 
come to its own conclusion. I think, the learned Deputy Collector entertains 
a misconception about the scope of a revisional application. It is only in an 
appeal that findings of fact can be gone into and reversed. In a revision 
application, where the power to revise prescribes that the revisional Court may 
consider the question of legality and propriety of a finding of the lower Court, 
as is the case under s. 23 of the Mamlatdars’ Courts Act, the revisional 
Court can only go into questions of law, unless a finding of fact is manifestly 
perverse or unreasonable. In this case, on going through the record, I do not 
find that the finding of fact of the Mamlatdar was either perverse or un- 
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reasonable. The scope of a revision application, under s. 115 of the Code of 
Civil Procedure, is still more restricted and only questions of wrong exercise 
of jurisdiction, failure to exercise jurisdiction and acting in the exercise of 
jurisdiction illegally or with material irregularity, can be gone into. 

In my opinion, the learned Deputy Collector had no jurisdiction to revise 
the findings of fact of the Mamlatdar. I, therefore, set aside the judgment 
of the learned Deputy Collector dated November 19, 1964, and allow the peti- 
tioner’s revision application with costs. Rule made absolute. 


Application allowed. 


Before Mr. Justice Nain, 
MEGHJI KANJI PATEL v. KUNDANMAL CHAMANLAL MEHTANI.* 


Service of summons sent to defendant in sust by registered post—Cover containing summons returned 
with postal endorsement “‘refused”—Ex-parte decree passed against defendant—A pplication by 
defendant to set aside ex-parte decree stating on cath that registered letter containing summons 
not tendered to him—Such statement not controverted by plaintiff—Whether ex-parte decree 
showld be set aside, 


An ex-parte decree was passed in a summary suit after the writ of summons was sent to 
the defendant by registered post and the cover containing the summons was returned with 
the postal endorsement “refused”. In an application made by the defendant to set aside 
the ex-parte decree he stated on oath that the registered letter containing the writ of sam- 
mons was not tendered to him. This statement remained uncontroverted. 

Held, that there was sufficient ground for setting aside the ex-parte decree. 

Sending of a letter by registered post merely raises a rebuttable presumption that the 
letter was delivered to the addressee, In a case where the addressee makes a statement on 
oath that such a letter was not tendered to him, the presumption stands rebutted. 

Appabhat Motibhat v. Laxmichand', agreed with. 


Tue facts appear in the judgment. 
B. M. Gandhi, for the petitioner. 


Nar J. The opponent filed on April 22, 1964, a Summary Suit in the 
Court of Small Causes against the petitioner, being Suit No. 992/3041 of 
1964, alleging that the amount of Rs. 3,000 was due to the opponent under a 
receipt dated May 1, 1961, alleged to have been executed by the petitioner in 
favour of the opponent. The writ of summons of the suit was sent to the 
petitioner by registered post, but the cover containing the same was returned 
unserved through the postal endorsement ‘‘refused’’. As the petitioner re- 
mained absent at the hearing of the suit, an egz-parte decree was passed 
against him. 

The petitioner made an application to the Small Causes Court for setting 
aside the ex-parte decree. In his application which was on oath, he stated 
that the registered letter containing the writ of summons was not tendered to 
him at any time. The learned Judge, however, refused to set aside the es- 
parte decree, inter alia, on the ground that under s. 114 of the Indian Evid- 
ence Act and s. 27 of the Indian General Clauses Act the posting of a letter 
in due course raises a presumption about effective service. 


I am afraid, the learned Judge has lost sight of the fact that sending of a 
letter by registered post merely raises a rebuttable presumption that the letter 
was delivered to the addressee. In a case where the addressee makes a state- 
ment on oath that such a letter was not tendered to him, the presumption 


*Decided, November 14, 1967. Civil Re- 1 (1968) 55 Bom. L.R. 916, 
vision Application No. 2143 of 1964. 
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stands rebutted. Mr. Gandhi has drawn my attention to the judgment of 
Mr. Chagla, the then Chief Justice of Bombay, in the case of Appabhai Moti- 
bhai v. Laxmichand,} in which it has been held that O. V, r. 21A, of the Code 
of Civil Procedure provides for substituted service. Ordinarily, service must 
be effected personally upon a defendant. Service by a registered post is a 
special facility to the Court in these modern days to effect service by regis- 
tered post. But even so that convenience must be properly cireumseribed so 
as not to defeat the ends of justice and it would be a very serious thing if a 
defendant was not entitled to have an ex-parte decree set aside although that 
decree was passed on an endorsement made by a postman that the packet had 
been offered to the defendant and he had refused it. The learned Chief 
Justice held that, in his opinion, when the defendant came and stated that 
the registered letter containing a summons was not tendered to him, the Courts 
below were wrong in refusing to set aside the ex-parte deeree on the appli- 
cation made by the defendant. With the above judgment, I respectfully agree. 
Where an ex-parte decree is passed after the writ of summons has been sent 
to a defendant by registered post and the cover containing the summons has 
been returned with the postal endorsement ‘‘refused’’, it is undoubtedly for 
the defendant to satisfy the Court that the letter was not tendered to him. 
But the defendant can only do so by making a statement on oath. This must 
usually remain uncontroverted, unless the postman, who tendered the letter to 
him, is summoned and makes a statement that he tendered the cover contain- 
ing the summons to the defendant and after cross-examination, his evidence 
is believed. In this case, the plaintiff did not summon the postman. The 
statement on oath of the defendant remained uncontroverted and, in my opi- 
nion, there was sufficient ground for setting aside the ex-parte decree and, 
accordingly, I make an order setting aside the ex-parte decree. 

After this revision application was admitted by this Court and the peti- 
tioner made an application for stay of execution, as a condition precedent to 
the grant of stay, he was ordered to deposit a sum of Rs. 1,700. Mr. Gandhi 
for the petitioner states that this sum of Rs. 1,700 has been deposited in the 
Court of Small Causes. Under O. IX, r. 18, of the Code of Civil Procedure, 
the Court may make an order setting aside the decree upon such terms as to 
payment to the Court or otherwise as it thinks fit. I make an order that the 
sum of Rs. 1,700 deposited by. the petitioner shall remain in Court as a term 
on which the ez-parte decree is set aside. The said amount shall remain de- 
posited until the disposal of the suit and then abide by the orders of the 
Court at the time of the disposal of the suit. 

I, therefore, allow this revision application, but make no order as to costs. 
The rule is made absolute. 

Application allowed. 


Before Mr. Justice Nain. 
THE BENGAL COAL SUPPLYING FIRM 


v. 
THE UNION OF INDIA.” 

General Rules (Goods) of Goods Tariff Part I. Rule 118—Indian Ratlways Act (IX of 1890), Sec. 
73—Indian Contract Act (IX of 1872), Secs, 161, 70— Whether Railway bound to re-weigh goods 
and endorse loss in transit before delivery made to consignese—Consignes whether can refuse 
delivery if Ratlway refuses re-weighment—Practice ae to re-weighment. 

Rule 118 of General Rules (Goods) of Goods Tariff Part I, framed under the Indian Rail- 
ways Act, 1890, does not enjoin on Railways to re-weigh goods where there has been a change 
in the condition of the consignment, e.g. transhipment of goods from one wagon to another 
at an intermediate station, 


1 (1958) 55 Bom. L.R. 9 vision Application No. 2070 of 1984. 
*Decided, November 16, 1967, Civil Re- . i 
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A consignee or other person entitled to take delivery of goods is not entitled to insist on & 
condition that goods shall be weighed or examined by the Railway and loss endorsed re- 
garding damage and shortage, if any, before he takes delivery, The consignee or other 
person entitled to delivery is not justified in refusing to take delivery if the Railway does 
not agree to re-weighment or examination of goods. 

Normally it is the duty of such person to take delivery of the consignment in the con- 
dition in which it is found after giving notice to the officer of the Railway giving delivery 
as to its condition and then sue the Railway for damage or shortage, if any. He has no 
right in law to insist that either the officer of the Railway should make an endorsement or 
that the consignee should be permitted to make an endorsement as to the damaged con- 
dition of the consignment in the railway registers. 

Jusaf & Ismail Co. v. Governor-General’, Managing Agents (Martin & Co.) v. Deokinandan’, 
Dominion of India v. Netat Chandra? and M/s, D. R. L. Rly, Go. v. B. E. Colliery‘, referred 
to, 

Under the Indian Contract Act, 1872, there is a duty on a person claiming damages on 
account of breach of contract to mitigate the damage. 


Tur facts appear in the judgment. 


U. R. Lali, for the petitioners. 
G. N. Vaidya, for respondent No. 2. 


Naw J. This is a revision application under s. 25 of the Provincial Small 
Cause Court Act against the judgment of the Additional Judge, Small Causes 
Court, Poona, dismissing the petitioners’ suit for recovery of a sum of 
Rs. 1,340.50, being damages for loss of a consignment of coal consigned from 
Pathardihi on the Eastern Railway to Poona. 

The facts leading to the case, briefly stated, are that the petitioners order- 
ed some quantity of coal from Pathardihi on the Eastern Railway. It is 
agreed that this quantity was 21 tons 3 quintals. The goods were consigned 
to Poona on January 14, 1968, in wagon No. 30913. The railway receipt states 
that the goods were to be carried from Pathardibi to Poona. It is not dis- 
puted that for some reason or another, the goods came to be transhipped from 
one railway wagon to another wagon at an intermediate station. The consign- 
ment arrived at Poona on or about January 30, 1963. The petitioners claim- 
ed re-weighment of the goods before taking delivery. The Railway Autho- 
rities at Poona refused to re-weigh the goods and asked the petitioners to take 
delivery without re-weighment. The Railway Authorities waited for a month 
and thereafter served the petitioners with a notice of sale under ss. 55 and 56 
of the Indian Railways Act. The coal was, however, not actually sold, pro- 
bably because it was a controlled commodity and required permission of the 
District Magistrate to sell it, and the wagon was sent to Matunga and there- 
after to Parel and was then used up by the Railway Authorities. The peti- 
tioners thereafter filed in the Court of the Additional Judge, Small Causes 
Court at Poona, Civil Suit No. 2393 of 1963 for recovery of Rs. 1,840.50 as 
damages, alleging that the respondents had unlawfully refused to re-weigh the 
consignment and, therefore, delivery could not be taken and the goods were 
Jost. The contention of the respondents is that under the law and the rules 
framed under the Railways Act, they were not bound to re-weigh the goods 
and that the petitioners should have taken delivery of such quantity as was 
offered to them and got the goods re-weighed themselves and filed the suit 
for damages for shortage. Their contention is that they were, therefore, not 
responsible for the loss. 

In the suit a number of issues were framed but the material issue was 
whether the respondents unlawfully and illegally refused to re-weigh the goods 
before effecting delivery. On this issue, the lower Court held against the peti- 


1 [1948] ALR. Nag. 65. 3 (1951) 66 Cal. W.N. 217. 
2 [1959] ALR. MP. 276. 4 [1963] A.LR. Pat, 46. 
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tioners, and the result was that the suit was dismissed with costs. It is 
against this dismissal that the petitioner has filed the present revision appli- 
cation. 

In ordinary law, the responsibility of a carrier who is a bailee within the 
meaning of s. 161 of the Indian Contract Act is governed by that section. If 
by the default of the bailee the goods are not returned, delivered or tendered 
at proper time, he is responsible to the bailor for any loss, destruction or 
deterioration of the goods from that time. In case of railways, s. 73 of the 
Indian Railways Act provides for general responsibility of a railway adminis- 
tration as carrier of goods. It provides that save as otherwise provided in 
the Act, a railway administration shall be responsible for the loss, destruction, 
damage, deterioration or non-delivery in transit of goods delivered to the ad- 
ministration to be carried by railway arising from any cause, except certain 
causes with which we are not concerned. This responsibility, I might here 
state, may be varied by the goods being carried at owner’s risk as is done in 
this case, which merely shifts the burden of proving negligence to the person 
entitled to the goods, whereas if the goods were carried at railway risk, it 
would have been the duty of the Railways to prove that they took as much 
care of the goods as an owner would take of his own goods. 

The responsibility of a bailee in the ordinary law, including the responsibi- 
lity of a Railway Company or Administration as a bailee prior to 1962, has 
been considered in a number of judgments and it is now well-established that 
a consignee or other person entitled to take delivery of goods is not entitled 
to insist on a condition that goods shall be weighed or examined and loss en- 
dorsed regarding damage and shortage, if any, before he takes delivery. Nor- 
mally, it is the duty of such person to take delivery of the consignment in 
the condition in which it is found after giving notice to the officer giving deli- 
very as to its condition and then sue the Railway for damage or shortage, if 
any. He has no right in law to insist that either the officer of the Railway 
should make an endorsement or that the consignee should be permitted to make 
an endorsement as to the damaged condition of the consignment in railway 
registers. It is further well-settled that the consignee or other person entitled 
to delivery is not justified in refusing to take delivery if the Railway did not 
agree to re-weighment or examination of goods. It has been so held in the case 
of Jusaf & Ismail Co. v. Governor-General,! Managing Agents (Martin & Co.) 
v. Deokinandan? Dominion of India v. Neta Chandra and M/s. D. R. L. Rly. 
Co. v. E. K. Colltiery.4 

Mr. Lalit for the petitioners has, however, relied strongly on Rule 118 of 
General Rules (Goods) of Goods Tariff Part I, framed under the Indian Rail- 
ways Act and in force from January 1962. That rule reads as under: 


“118, Re-weighmont of consignments at destinaiton.—Railways do not undertake to weigh 
consignments at destination stations as a matter of course. Such weighments at destination 
stations can Only be considered in exceptional cases when the condition of the consignment or 
package warrant this,” 

I am afraid, this rule also does not help the petitioners. It only provides 
that normally Railways do not undertake to weigh consignments at destina- 
tion stations, but such weighment at destination stations can only be ‘‘con- 
stdered’’ in exceptional cases when the condition of the consignment or pack- 
age warrants this. Now, it may be that in this case the condition of the con- 
signment warranted that there should be re-weighment. After all a condition 
is a circumstance that is essential to the occurrence of something else. Tran- 
shipment of goods from one wagon to another at an intermediate station 
would be a strong circumstance which is essential to the occurrence of shortage 
and the petitioners would undoubtedly have been right in demanding re- 
weighment. But all that the rule enjoins on the railway administration is to 


1 [1948] AI.R. Nag, 65. 3 (1951) 66 Cal, W.N. 217. 
2 [1950] ALR. M.P. 276. 4 [1963] A.I.R. Pat, 46. 
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“consider” the question of re-weighment. It may even be that they may arbi- 
trarily refuse to re-weigh the goods after consideration. It does not enjoin 
on them to re-weigh goods where there has been a change in the condition of 
the consignment as there has been in this case. I am afraid, this rule as fram- 
ed does not carry the petitioners further than where they would have been 
but for this rule. 

Under the Contract Act, there is a duty on a person claiming damages on 
account of breach of contract to mitigate the damage. In this case, it is an 
undisputed fact that out of 21 tons and 3 quintals the quantity offered by the 
Railway to the petitioners was about 20 tons. The loss was only about 1 ton 
and 3 quintals, the price of which would have been about Rs. 200. Instead 
of taking delivery of these 20 tons and mitigating the loss of that quantity, 
the petitioners chose not to take delivery of those goods and allowed the goods 
to go to Parel where they were used by Railway. It may be that if the peti- 
tioners had framed their suit so as to fall under s. 70 of the Indian Contract 
Act, they may have been able to recover the price of at least these 20 tons 
from the railway administration. I am, however, not concerned with this as- 
pect of the matter as that is not the case of the petitioners. 

Under these circumstances, I hold that the railway administration did not 
unlawfully or illegally refuse to re-weigh the goods before delivery. I, there- 
fore, confirm the judgment of the lower Court and dismiss the petition with 


costs. Rule discharged. 
Petition dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice L. M. Paranjpe, 
MOTISINGH SITARAMSINGH v. BHATYYALAL LALANJI.* 


Constiiution of India, Art. 191(1)(a)—Representation of the People Act (XLII of 1951), Sec. 100 
(1)(a}—~Maharashtra Zilla Parishads and Panchayat Samttis Act (Maharashtra V of 1962), 
Secs, 83, 84, 50, 88, 53(2), 90-A, 49, 87—Office of Vice-President of Zilla Parishad whether 
an office of profit under State Government within art, 191(1)(a). 


The Vice-President of a Zilla Parishad governed by the Mabarashtre Zilla Parishads and 
Panchayat Samitis Aot, 1961, who also held the position of Chairman of the Subjects 
Committees was getting under s, 84 of the Acta monthly honorarium and free use of a 
residential accommodation and & vehicle. On the question whether the office of the Vice- 
President held by him on the date of his nomiuation and election to the State Legislative 
Assembly was an office of profit under the State Government within the meaning of art, 
191(1)(a) of the Constitution of India, and that, therefore, he was disqualified ‘from being 
chosen es a member of the Assembly :— 

Held, that the monthly payment though described as an honorarium was made by way of 
a remuneration or salary, 

Moriarty v. Regent's Garage Company! and Ganesa v. Laxmi Co-op, B, Society’, 
referred. to; 

that in view of receipt of salary or remuneration, coupled with the perquisites of a free 
accommodation and a free conveyance that the Vice-President was getting, he was holding 
an office of profit, 

that he held an office of profit under the Zilla Parishad but did not hold an office of profit 
under the State Government, and 

thet, therefore, he was not disqualified under art. 191(Z)(a) of the Constitution, 

Deorao Laxman v. Keshav Lawman? and Gobinda Basu v. Sankari Prasad‘, referred to, 


*Decided, July 25, 1967. Election Petition 2 [1937] ALR. Mad. 379. 
No. 5 of 1967. 3 (1957) 60 Bom, L.R. 217. 
1 [1921] 1 K.B. 423. 4 (1964) ALR. 8.C. 254, 
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THE facts are stated in the judgment. 


C. S. Dharmadhikari, B. A. Masodkar, N. N. Deshpande and V. D. Chahande, 
for the petitioner. 


B. R. Mandlekar and H. N. Vaidya, for the respondent. 


L. M. PARANJPE J. This election petition under s. 81 of the Representa- 
tion of the People Act, 1951, has been filed by the petitioner Motisingh to 
call in question the election of respondent Bhaiyyalal to the Maharashtra 
Legislative Assembly from the Tiroda Constituency, held in February 1967. 


Respondent Bhaiyyalal was elected the Vice-President of Zilla Parishad, 
Bhandara, in about November 1962. In view of the provisions of s. 83 of 
the Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961 (Maha- 
rashtra Act No. V of 1962), hereinafter called the Act, he has been the ex- 
officio Chairman of two Subjects Committees. He has been continuing to hold 
that position of Vice-President of the Zilla Parishad and Chairman of the 
Subjects Committees all along from November 1962 till now. As the Chair- 
man of the Subjects Committees, he is, under the provisions of s. 84 of the 
Act, entitled to get, and has been getting, what is called an honorarium of 
three-hundred rupees per month and the use of a free furnished residential 
accommodation or, in lieu thereof, such house rent allowance as may be pre- 
seribed by the Zilla Parishad. He is also entitled to get a permanent travel- 
ling allowance of Rs. 175 per month out of which Rs. 50 are deducted on 
account of the hire of a jeep kept at his disposal. In addition, he is entitled 
to a daily allowance as prescribed by the Government under the rules. These 
facts were specifically admitted before me and represented the common ground 
between the parties. 


The case for the petitioner was as follows: The office of Vice-President- 
cum-Chairman of the Subjects Committees held by the respondent was under 
the control and supervision of the State Government for all practical pur- 
poses. The provisions of the Act and the rules framed thereunder showed 
that the office was, in fact, held under the State Government. The respon- 
dent was paid a salary from the public revenues and was also provided with 
the amenities of a jeep and residential accommodation or a rent in lieu there- 
of, at the cost of public revenues. While performing his official duties, he is 
governed by the rules pertaining to travelling and other allowances as fram- 
ed by the Government and his leave also is sanctioned by the State Govern- 
ment. He is liable to be removed from his office by the Government. For 
all these reasons, the office held by the respondent was an office of profit under 
the State Government on the date of election and he was, therefore, dis- 
qualified under art. 191(/)(a) of the Constitution from being chosen as a 
member of the Legislative Assembly. His election should be declared void 
under s. 100(7) (a) of the Representation of the People Act, 1951. 


Respondent Bhaiyyalal contested the claim of the petitioner on the ground 
that he was not getting any honorarium or any other kind of payment in his 
capacity as Vice-President and no allegations were made in the petition with 
regard to the office of the ‘Chairman of the Subjects Committees which he 
held ex-officio as the Vice-President of the Zilla Parishad. He further con- 
tended that even if the two offices were one, they were not under the control 
or supervision of the Government and did not carry any remuneration and 
gave no scope for profit and he was ordinarily not removeable from office by 
Government. Consequently, he did not hold an office of profit under the State 
_Government and there was no questidn of his being disqualified under art. 
191(1) (a) of the Constitution of India. 
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The following issues were framed and my findings thereon are stated 
opposite : 

Issues. Findings. 

l(a). Is the office of Vice-President, Zilla 
Parishad, Bhandara, which the respondent was 
holding on the date of the nomination and elec- 
tion to the State Legislative Assembly in 1967, 
an office of profit under the State Government, 
within the meaning of art. 191(1)(a) of the 
Constitution ? ...-Lt is not an office of pro- 

fit under the State Govern- 
ment. 

1(b). Does this alleged disqualification stand 
removed by virtue of the provisions of s. 84(3) 
of the Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act? ....Not pressed. 

2. Is the decision of the question regarding 
the alleged disqualification within the exclusive 
jurisdiction of the Governor under art. 192 of 
the Constitution, and if so, has this Court no 
jurisdiction ‘to try this petition? .... Not pressed. 

3. Is the petitioner estopped from challeng- 
ing the election of the respondent on the ground 
of this disqualification because of his failure or 
omission to raise the question at the time of 
scrutiny of nomination papers? .... Not pressed. 

4. Is the election of the respondent liable to 
be set aside on the ground that it is void under 
s. 100(1) (a) of the Representation of the People 
Act, 1951? ....No. i 

5. Relief and costs? ....The petition stands dis- 

missed with costs. 


i Reasons for the Findings. E 

Issue No. 1(a)—According to Mr. Dharmadhikari, advocate for the petitioner, 
the honorarium and allowances payable to the respondent and the perquisites 
in the shape of a free accommodation or rent in lieu thereof, and the grant 
of a vehicle for use, clearly showed that the respondent made a sizable profit 
out of his office and, therefore, he was holding an office of profit. According 
to Mr. Mandlekar, the permanent travelling allowance and the other allow- 
ances under the rules were only given for compensating the incumbent of the 
office for the incidental expenses made by him for undertaking tours and 
attending meetings and could not, therefore, be described as a profit accruing 
from the office. Mr. Mandlekar further submitted that the perquisites of free 
accommodation or rent in lieu thereof and of a free vehicle were meant only 
for official use while the incumbent was staying at the head-quarters of the 
Zilla Parishad for carrying out his duties of office and could not, therefore, 
be treated as rendering any profit to him. According to him, the honorarium 
was not by way of any remuneration but could be taken as an equivalent of a 
daily allowance calculated at Rs. 10 per day which would be less than that 
of a daily allowance for a Class I Government servant with whom he was 
equated by the rules. 

Mr. Dharmadhikari did not dispute the correctness of the submission of 
Mr. Mandlekar that the permanent travelling allowance and the other allow- 
ances for attending meetings could fairly be taken as payment for compensat- 
ing the incumbent for the expenses and trouble incurred by him for under- 
taking tours and for attending meetings. He did not, therefore, press his sub- 
mission that these allowances could be treated as a profit flowing to the res- 
pondent from his office. 
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It is true that a Vice-President, who is an ex-officio Chairman of two Sub- 
jects Committees, has to reside at the heed-quarters of the Zilla Parishad. How- 
ever, s. 84 of the Act permits the grant of a free accommodation or rent m 
lieu thereof, irrespective of whether the incumbent possesses a residence at the 
head-quarters of the Zilla Parishad or shifts to the head-quarter from some 
rural area. That section would mean that the moment a person was elected 
to the office of the Vice-President and, therefore, had become an ex-officio 
Chairman of the Subjects Committees, he would become entitled to this free 
accommodation or rent in lieu thereof even if he was a permanent resident of 
the place and living in his own house where the head-quarters of the Zilla 
Parishad were situated. True, the residential house as also the jeep car pro- 
vided to the Vice-President-cum-Chairman of the Subjects Committees, were 
primarily meant for his official duties, but it cannot be gainsaid that both the 
house and the jeep would, in actual fact, be used only partly for his official 
work and partly for the private use of the incumbent. In this connection, a 
reference to the Indian Income-tax Act would be useful. In the case of a 
person getting free accommodation or free conveyance, the income-tax de- 
partment, admittedly, determines the percentage of use for official purposes 
and excludes that for the purposes of levying of income-tax and charges in- 
come-tax on that percentage of use of these perquisites which are not used 
for official purpose though given by Government. That means that at least 
part of these perquisites is treated os an income of the employee in addition 
to his salary. By analogy of that reasoning, these perquisites of a residential 
accommodation and of a free use of a vehicle would necessarily amount to a 
profit to the incumbent in so far as he used them otherwise than for the pur- 
poses of his office. Mr. Mandlekar does not, therefore, seem to be right in 
saying that no part of these perquisites could amount to a profit to the incum- 
bent. The extent of the part would be a question of fact to be determined 
in each case, but the fact would remain that at least a part of these amenities 
of a free accommodation and free conveyance would necessarily amount to a 
profit to the incumbent which he would be using also for his personal pur- 
poses otherwise than for his official use. f 

Mr. Mandlekar showed no warrant for supporting his claim that the monthly 
honorarium of Rs. 300 should be equated to a daily allowance on the basis 
of Rs. 10 per day. If that was the intention of the Legislature, there was 
nothing to prevent them from saying so. Moreover, daily allowance is paid 
only in certain events, for instance, when a person goes on a tour and it is 
not paid when he remains at head-quarters, for doing his duties. It does not 
seem to be permissible to convert a monthly payment into a sort of a daily 
wage or daily allowance by dividing it by the number of days in a month. 
Moreover, this sabmission would stand negatived by the admitted position that, 
apart from the honorarium, the respondent is entitled to get other allowances 
when he goes on tours or attends meetings. Accepting the argument of 
Mr. Mandlekar would result in granting a double payment of allowances to an 
incumbent which would not be permissible under the rules. So long as per- 
sons in the position of the respondent are entitled to daily allowances under 
certain circumstances, this submission that the honorarium should be treated 
as equivalent to daily allowance cannot be upheld. 

Mr. Dharmadhikari drew my attention to s. 46 of the Act according to which 
the President of a Zilla Parishad, who is to get an honorarium of Rs. 500 per 
month, is enjoined to devote sufficient time and attention to the duties of his 
office. Section 55 which prescribes the functions of the Vice-President, re- _ 
quires the Vice-President to preside over the meetings in the absence of the 
President and to exercise such other powers and perform such other duties 
as President, as the President may delegate to him by an order in writing and 
has to perform the duties of President in the absence of the President on 
leave. As soon as a person is appointed a Vice-President, he has to take over 
the duties of Chairman of two Subjects Committees under the provisions of 
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s. 83. He becomes entitled to the honorarium of Rs. 300 retrospectively from 
the date of his election as a Vice-President upon his taking over the duties 
of Chairman of the Subjects Committees. The Vice-President or the Chair- 
man of the Subjects Committees cannot remain absent without leave and is 
required to stay permanently at the head-quarters. In view of these provi- 
sions even Mr. Mandlekar did not dispute that the duties of a Vice-President- 
cum-Chairman of Subjects Committees were wholetime. In the face of that 
position, it is indeed difficult to accept the contention of Mr. Mandlekar that 
this payment called honorarium is not by way of remuneration. Looking to 
the functions and duties as Vice-President and the fact that it is a whole time 
job, the conclusion would seem irresistible that the payment of Rs. 300 per 
month is made by way of a remuneration, though it has been described only as 
an honorarium. It is not the use of the word ‘honorarium’ which would decide 
the question. 

A reference to Moriarty v. Regent’s Garage Company’ would be useful in this 
connection. In that case the director of a company was entitled to £ 150 as his 
remuneration for one year. The question which arose for decision was whether 
this amounted to a salary within the meaning of the Apportionment Act, 1879. 
Mr. Justice MeCardie made the following observations (p. 446): 


“ ‘Directors’ remuneration’ is a vague phrase which may or may not mean a salary. The 
question is not in any given case whether the directoris a servant for the purpose of the Appor- 
tionment Act, the question is whether he is in receipt of a ‘salary’. If it were necessary that 
a man should be a servant before the Apportionment Act applies, no Cabinet Minister, no high 
judicial officer, would be entitled to any apportionment, Further, the question is not whether 
the word ‘salary’ is employed. It may or may not by employed, The word ‘reward’ or ‘emolu- 
ment’, or ‘remuneration’ may be used; in each case the substance rather than the actual word 
is to be looked at. Here the agreement says by clause 4 that the fees of the plaintiff for acting 
as director shall be £150 per annum, that is, in my view, a fixed yearly remuneration for 
a substantial office to be held for a substantial period of time.” 

These observations were used in Ganesa v. Laxmi Co-op. B. Society? for inter- 

preting the meaning of the expression ‘honorarium’ used in connection with 

the payments to be made to the director of a co-operative society, as salary. 
In the Oxford English Dictionary (Vol. V, H-K), ‘honorarium’ is defined as: 

‘gift made on being admitted to a post of honour, douceur, fee... An honorary reward; 
a fee for services rendered, esp. by a professional person.’ 

In the Shorter Oxford English Dictionary (Vol. I, A-M), ‘honorarium’ is de- 
fined as: 

‘An honorary reward; a fee for (professional) services rendered,’ 

It is also explained as ‘the emoluments and honoraria of physicians’. K. J. 
Ayyer’s Manual of Law Terms and Phrases (Fifth edn.) describes ‘honora- 
rium’ as: 

‘A recompense, a voluntary fee to one exercising a liberal profession, e.g., a barrister or 
physicians,’ 

Ballentine’s Law Dictionary with Pronounciations (Second edn.), at page 594, 
describes ‘honorarium’ as: 

“A fee paid to an English barrister for his professional services which is regarded as an 
honorary gift and for which he may not sue, Under Roman Law an advocate could make no 
charge for his services at one time, but later he was allowed to enforce his client’s express promise 
to pay him,,.. 

The name given in England to the gratuitous reward paid to a physician in recognition of 
-his professional services, Until modern statutes changed the law, a physician could not in 
England sue for his fee and his services were considered to be rendered gratuitously, but in the 
hope of en honorarium,” 

In Prem’s Judicial Dictionary (Vol. II, 1964), ‘honorarium’ is deseribed as, 
prima facie, implying a gratuitous payment, but also meaning a fee for ser- 
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vices rendered. In view of all the aforesaid definitions and the facts of the 
present case which showed that the respondent was employed for doing 
a full time job of the Vice-President and Chairman of the Subjects Com- 
mittees, the payment which was sanctioned for him would necessarily be 
as his fee or remuneration for the work done by him. The euphemistic use 
of the word ‘honorarium’ would not change the fact that he is getting a re- 
gular and monthly salary or remuneration. In view of receipt of salary or 
remuneration, coupled with the perquisites of a free accommodation and a 
free conveyance that the respondent was getting, I have no manner of doubt 
that he is holding an office of profit. I find accordingly. 

However, it is not sufficient for the purposes of the petitioner to establish 
that the respondent is holding an office of profit. Under art. 191(/)(a) of 
the Constitution of India, the petitioner would also have to show that the 
respondent is holding ‘‘an office of profit under the Government of India or 
the Government of any State specified in the First Schedule,’’ other than an 
office declared by the Legislature of the State by law not to disqualify its holder. 
In order to succeed, the petitioner will have, therefore, to establish that the 
respondent is holding an office of profit under the State Government of Maha- 
rashtra as alleged by him. 

Referring to the preamble of the Act and the various provisions thereunder, 
Mr. Dharmadhikari was contending that, though the respondent was elected to 
his office, he was removeable from office by the State Government under the 
provisions of ss. 50 and 88 and the State Government could also call upon him 
to hand over charge under ss. 58(2) and 90-A. He also referred to the other 
provisions which, according to him, showed that the Government directly con- 
trolled the activities of the Zilla Parishad as also of its office bearers and the — 
remuneration was paid out of the district fund which was largely contributed 
by the State Government out of the public revenues. The argument of Mr. 
Dharmadhikari was that the State Government exercised strict control over the 
Zilla Parishads and its office bearers and gave directions for the working of the 
Act and the respondent was, therefore, a subordinate of the State Government 
and must be deemed to hold an office of profit under the State Government. 
Mr. Mandlekar contended, on the other hand, that the provisions of ss. 50 and 
88 did not refer to the ordinary powers of an employer to determine the tenure 
of a servant but were extra-ordinary provisions applicable under special cir- 
cumstances only. The Zilla Parishad itself could remove the Vice-President 
by passing a vote of no-confidence at any stage and the Government could step 
in only when the Zilla Parishad did not take action against a recalcitrant office 
bearer to remove him by passing a vote of no-confidence. According to him, 
the State Government did not have any direct control or supervision over the 
working of the Zilla Parishad or its office bearers and the honorarium and 
allowanees were not paid out of the general revenues but were paid out of the 
special district fund which was under the disposal of the Zilla Parishad itself. 
He described the control exercised by the Government as quasi judicial and 
contended that there was no administrative control over the Zilla Parishad and 
particularly over the office bearers thereof. In his view, the respondent, who 
was under the Zilla Parishad was not and could not be holding an office of 
profit under the State Government. 

In clause (a) of art. 191(/) of the Constitution, the expression used is “any 
office of profit under the Government’’. The use of the word ‘‘under’’ would 
obviously connote a subordination to the Government. As I would show in 
the sequel, the provisions of Act would no doubt show that the respondent was 
working under the local authority of the Zilla Parishad, but art. 191(J)(a)/ 
of the Constitution, unlike art. 58, does not include persons holding an office 
under a local authority. Article 58 of the Constitution prohibits a person 
holding an office of profit not only under the Government of India or the 
Government of any State but also under any local or other authority subject to 
the control of any of the said Governments, from contesting election as the 
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President of India. Similar provision is, however, not made in art. 191(J) (a) 
and the omission of the clause, ‘‘who holds an office of profit under any local 
or other authority subject to the control of any of the said Governments’’ from 
that article is not without significance. That would only show that the Parlia- 
ment wanted to debar a person holding an office of profit under the Govern- 
ment of India or State Government for contesting elections to the Legislative 
Assemblies of the State because of the possibility of a conflict between duty 
and self interest but it did not intend to debar a person holding an office of 
profit under a local or other authority subject to the control of any of the 
said Governments, presumably because there was no likelihood of a conflict be- 
tween duty and self interest. 

Adverting to the provisions of the: Act, Mr. Dharmadhikari submitted that 
the preamble of the Act showed that the functions of the State Government 
itself were transferred to these local authorities, named Zilla Parishads for 
the purpose of decentralisation of powers and functions to them and for spon- 
soring democratic institutions and, therefore, Zilla Parishads were virtually 
parts of the Government itself, and an office bearer of the Zilla Parishad must, 
therefore, be held to be a person holding an office of profit under the State 
Government. I am afraid, Mr. Dharmadhikari was reading far too much in 
this preamble than what it contains. The heading of the Act and the preamble 
are in the following words: 

“The Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961. 

An Act to provide for the establishment in rural areas of Zilla Parishads and Panchayat 
Samitis; to assign to them local government functions, and to entrust the execution of certain 
works and development schemes of the State Five-Year Plans to such bodies, and to provide 
for the decentralisation of powers aud functions under certain enactments to those local bodies 
for the purposeof promoting the development of democratic institutions and securing a greater 
measure of participation by the people in the said plansand in local and governmental affairs. 

Whereas it is expedient to provide for the establishment in rural areas of Zilla Parishads 
and Panchayat Samitis; to assign to them local government functions, and to entrust the 
execution of certain works and development schemes of the State Five-Year Plans to such 
bodies, and to provide for the decentralisation of powers and functions under certain enactments 
to those local bodies for the purpose of promoting the development of democratic institutions 
and securing a greater measure of participation by the people in the said plans and in local and 
governmental affairs and for purposes connected with the matters aforesaid: it is hereby 
enacted...” 

This description of the nature of the Act and the preamble thereto, only 
purport to say that some functions of the former local Government institutions, 
for instance, district boards, Janpad Sabhas ete., were assigned to the Zilla 
Parishads and that would not mean that any functions of the State Govern- 
ment themselves were assigned to these Zilla Parishads. These functions were 
being carried out by what was formerly known as local self-government and 
those functions being assigned would not amount to saying that the State 
Government had assigned their own functions to the Zilla Parishads. The 
execution of certain work and development schemes of the State Five-Year 
Plans were also assigned to these bodies and that was in order to be able to 
give effect to the stupendous Five-Year Plans which could not be earried out 
only by the Government machinery unless the aid of the people in the area 
was taken. That again does not mean that the functions of the State Govern- 
ment were transferred to the Zilla Parishads. Even if it were to be assumed 
that they were so transferred, that was not with the intention of converting a 
Zilla Parishad into a department or a branch of the Government; that was, as 
the preamble says, for providing for the decentralisation of powers and func- 
tions from the Centre or the State to the district level so as to associate 
members of the public in the district with the administration of these Five- 
Year Plans, for promoting development of democratic institutions and secur- 
ing a greater measure of participation by the people in the said Plans and in 
the local and governmental affairs. Al these purposes flowed from the idea 
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of a welfare State, fostering the democratic structures at all levels of society. 
No department of Government could possibly have the kind of autonomy given 
to the Zilla Parishads by the Act for the purposes of carrying out its functions 
thereunder. Even Mr. Dharmadhikari was not able to show anything in this 
preamble which could support his contentions that these Zilla Parishads were 
a limb of the Government itself, as it were, or were to be treated as a depart- 
ment or branch of the Government. 

Before proceeding to determine whether the respondent holds an office of 
profit under the Government, it would be useful to consider the object of the 
provisions in art. 191(7)(a@) of the Constitution. That object was stated in 
Deorao Laxman v. Keshav Laxman} as follows: 


“The object of the provision in Art, 191 is to seoure independence of the members of the 
Legislature and to ensure that the Legislature does not contain persons, who have received 
favours or benefits from the executive and who, consequently, being under an obligation to the 
executive, might be amenable to its influence, Putting it differently, the provision appears 
to have been made in order to eliminate or reduce the risk of conflict between duty and self- 
interest amongst the members of the Legislature, This object must always be borne in mind 
in interpreting Art, 191 and in cases of doubt or where two interpretations are possible, that 
interpretation should be preferrad, which will further and effectively carry out the object of 
the makers of the Constitution,” 

This object will have to be kept in mind while applying the several tests to 
determine whether the office held by the respondent is an office of profit under 
the Government. 

In Deorao’s case this Court had laid down three principal tests for deciding 
whether an office is under the Government: 


(1) What authority has the power to make an appointment to the office concerned, 

(2) what authority can take disciplinary action and remove or dismiss the holder of the 
office, and 

(3) by whom and from what source is his remuneration paid, 
It was further observed that, of these, the first two are more important than 
the third one. Dealing with this question the Supreme Court observed in 
Gabinda Basu v. Sankari Prasad :4 


“The decisive test for determining whether a person holds any office of profit under the 
Government is the test of appointment. It is not correct to say that the several factors which 
enter into the determination of this question—the appointing authority, the authority vested 
with power to terminate the appointment, the authority which determines the remuneration, 
the sources from which the remuneration is paid, and the authority vested with power to control 
the manner in which the duties of the office are discharged and to give directions in that behalf- 
must all co-exist and each must show subordination to Government and that if one of the ele- 
ments is absent, the test of a person holding an office under the Government, Central or State, 
is not satisfied, The circumstance that the source from which the remuneration is paid is not 
from public revenue is a neutral factor—not decisive of the question. Whether stress will be 
laid on one factor or the other will depend on the facts of each cage. However, where the several 
elements, the power to appoint, the power to dismiss, the power to contro] and give directions 
as to the manner in which the duties of the office are to be performed, and the power to deter- 
mine the question of remuneration are all present in a given case, then it must be held that the 
officer in question holds the office under the authority so empowered,” 

These tests will have to be considered and applied to the facts of the present 
case. 

Under s. 6 of the Act, a Zilla Parishad is created for each district and under 
s. 7 the authorities charged with carrying out the provisions of the Act were 
prescribed and the presiding authorities, including persons like the respon- 
dent, were also mentioned among the authorities charged with carrying out the 
provisions of the Act. Under s. 8, every Zilla Parishad is a body corporate 
having perpetual succession and a common seal. It was thus an entirely in- 
dependent entity within the sphere of a district so far as its constitutional 


3 [1957] 60 Bom. L.R. 217. 4 [1964] ALR. 9.0, 264, 
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existence was concerned. Under s. 42, office bearers like the President and the 
Vice-President have to be elected by the Parishad. There was nothing in 
these provisions to show that office bearers like the President and Vice-Presi- 
dent were appointed by the Government. Admittedly, Government had no 
power whatsoever in the matter of appointing these officials who are elected 
in accordance with the provisions of the Act. The power given to the Gov- 
ernment under s. 91-A to appoint presiding officers during the continuous 
absence of the incumbent for a period exceeding thirty days was only for 
appointing locum tenens, in order to ensure that there was no vacuum and 
the working of these bodies is not hampered by the continuous absence of the 
presiding authorities. That power to make temporary arrangements is not 
and cannot amount to a power to substantively appoint presiding authorities, 
who can be inducted into office by election only. The first test of authority 
to appoint is, therefore, not satisfied. 

Coming to the question of the source from which the remuneration is paid, 
Mr. Dharmadhikari was contending that though the honorarium and other pay- 
ments to these office bearers of the Zilla Parishad are not directly paid from 
the revenues of the Government, they are paid from the district fund, which 
gets large amounts of grants from the Government and, therefore, the pay- 
ment must be deemed to be made from the general revenues only. I am of 
opinion that this contention is not sustainable. It is true that the Govern- 
ment makes several grants to a Zilla Parishad and these grants constitute some 
of the items which make up the district fund, as defined in s. 130 of the Act. 
The several sub-clauses of that section would show, however, that the fund is 
also made up by the assets of the former district boards or Janpads, proceeds 
of taxes levied by the Parishad, income from the property of the Parishad, 
the proceeds of all tolls and leases of tolls on roads and bridges formerly 
levied by the district councils or the Janpads, sums contributed by private 
persons, grants, loans and contributions meant for Panchayat Samitis, sums 
paid by the Government to the Zilla Parishad to meet expenses for the per- 
formance of any agency functions, sums realised by way of penalties, ete. It 
would, therefore, be obvious that the grants from the Government constitute a 
minor part of the district fund and whatever contributions are made by the 
Government are merged in the district fund and are not earmarked for pay- 
ment of the honoraria or allowances of the office-bearers so as to entitle 
Mr. Dharmadhikari to say that the payment of the honoraria is made out of the 
Government revenues. It could be equally possible that these payments are 
made from out of the income derived from sources other than the grants from 
the Government. Once Government makes grants, the amount of the grants 
are integrated in the district fund maintained by the Zilla Parishad and under 
8. 133(a¢) of the Act, the monthly honoraria of the office bearers were a charge 
on the district fund and not on the amounts out of the fund which were given 
as grants by the Government. In view of all these circumstances, even 
Mr. Dharmadhikari was not in a position to support his contention that the 
payments were made to the office bearers from the Government revenues. 
This test of the source of money, which is never a decisive test, is not satis- 
fied in the present case. 

While not disputing that the tests of authority to appoint and of the source 
of payment of the honoraria and other allowances being the Government re- 
venues were not satisfied, Mr. Dharmadhikari was contending that Government 
had power under ss. 50 and 88 of the Act to remove the office bearers for mis- 
conduct in the discharge of their duties or neglect of, or incapacity to, perform 
their duties or for being persistently remiss in the discharge thereof, or for 
being guilty of any disgraceful conduct, and that showed that these office 
bearers were serving under the Government. In advancing this argument, 
Mr. Dharmadhikari was overlooking the fact that power was given to the Gov- 
ernment under ss. 50 and 88 to remove these office bearers, without prejudice 
to the powers of the Zilla Parishad itself under ss. 49 and 87 to remove these 
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office bearers by a mere vote of no-confidence. When that unlimited power 
vested in the Parishad, it cannot be said that the Government alone had the 
power to remove these officials from their office. The question would arise 
when and under what circumstances could Government exercise their powers 
under these two sections. I have already referred to the preamble of the Act, 
which showed that the democratic process was sought to be introduced in the 
rural areas with the object of decentralisation of powers. It was conceivable 
that a Parishad or its members may fail to express want of confidence in an 
office bearer despite the misbehaviour of the office bearer being brought to their 
notice. The provisions of ss. 50 and 88 permitting Government to intercede 
for removing office bearers seem to have been incorporated in the Act only to 
cover such cases in order to safeguard that these newly constituted demo- 
cratie institutions are run properly and office bearers who are remiss in their 
duties are not allowed to continue to hold office. Barring this contingency, it 
does not seem to be the intention of the Act to empower Government to in- 
tervene and to terminate the appointment of these office bearers. On consider- 
ing the scheme and the purpose of the Act, it would not be right to say that 
these sections give an unlimited power or discretion to the Government to ter- 
minate the office of the Vice-President or Chairman of the Subjects Commit- 
tees. It was clear that this test of authority of the Government to remove an 
office bearer from office was not satisfied. 

Mr. Dharmadhikari was also not right in saying that ss. 53(2) and 90-A of 
the Act gave authority to the Government to remove these office bearers from 
office. Under s. 43 of the Act, the President or Vice-President shall hold office 
for the term of office of the Councillors. Under sub-s. (2) of s. 10, the term 
of office of the Councillors is five years, subject to the proviso that persons who 
are Councillors by virtue of their being Chairmen of a Panchayat Samiti or 
of a co-operative society, shall hold office so long only as they continue to hold 
the office of such Chairman of the Panchayat Samiti. Fresh elections are to 
be held at the end of the term of office of five years and the commencement 
of the term of office of Councillors is the date of the first meeting of the new- 
ly constituted Zilla Parishad. When the term of the Councillors of the old 
Zilla Parishad terminates at the end of five years, the term of office of the 
office bearers viz., the President and Vice-President, also comes to an end and 
fresh elections are held for the President and Vice-President from amongst 
the newly elected Councillors. On the election of a new President or Vice- 
President, the outgoing President or Vice-President, in whose place the new 
President or Vice-President has been elected, has to forthwith hand over charge 
of his office to the new President or Vice-President, as the case may be, under 
the provisions of sub-s. (J) of s. 53. In case the outgoing President or Vice- 
President fails or refuses to hand over charge of his office as required by sub- 
s. (1), the State Government or any authority empowered by that Govern- 
ment in this behalf, is authorised by order in writing, to direct the President 
or Vice-President, as the case may be, to forthwith hand over charge of his 
office and all papers and property of the Zilla Parishad if any, under sub- 
s. (2) of s. 53. Section 90-A makes these provisions of s. 53 relating to the 
handing over charge to the New President or Vice-President, applicable 
mutatis mutandis in relation to the handing over of charge by the outgoing 
Chairman of the Standing or Subjects Committee to the New Chairman elec- 
ted in his place. Thus, these ss. 53(2) and 90-A only empower the Govern- 
ment to give effect to the election of the New President, Vice-President or 
Chairman of the Subjects Committee, as the case may be, in case the old Pre- 
sident, Vice-President or Chairman of the Subjects Committee fails or refuses 
to hand over charge of his office, as required by sub-s. (J) of s. 53. These 
sections do not give any power to the Government to remove the President, 
Vice-President or a Chairman of the Subjects Committee while he or they are 
holding or continuing to hold office. These powers to give effect to the re 
sult of a new election, whereby the old office bearers have ceased to hold 
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office, cannot be construed as the power given to the Qovernment to remove 
from office the office bearers who are still holding office. Consequently, 
Mr. Dharmadhikari was not right in saying that the State Government was 
given any power by these sections to remove these office bearers from their 
office. My conclusion that the third test of the power of Government to re- 
move these office bearers from office was not satisfied is, therefore, not affected 
by the provisions of these two sections. 


Referring to several other sections, Mr. Dharmadhikari submitted that rules 
with regard to leave of absence, allowances ete. had to be framed by the Gov- 
ernment, power was given to the Government to transfer certain works and 
order them to do certain duties to carry out several Government schemes trans- 
ferred by the Government, and power was also given to the Government to 
sanction the budget and to inspect the working of the Zilla Parishads and to 
exercise control over the working of the Zilla Parishads and, therefore, these 
office bearers must be deemed to hold their offices under the Government. 
Mr. Mandlekar contended, on the other hand, that these powers were at best 
supervisory and did not indicate any control or direction of the Government 
in the manner of carrying out their day-to-day duties. According to him, all. 
these provisions did not amount to subordination of the Zilla Parishad or its 
office bearers to the Government. 


A Zilla Parishad was constituted for each revenue district in the State and 
it was not disputed that there ought to be uniformity in the matter of grant 
of leave, payment of allowances ete. Im order to ensure such uniformity in 
the working of the different Zilla Parishads, common and uniform rules were 
framed by the Government with regard to grant of leave, leave of absence, 
drawing of allowances, rates of allowances etc. The mere fact, therefore, that 
these common rules were made by the Government for all the Zilla Parishads 
under the statutory power given to them by the Act would not postulate a 
subordination of the Zilla Parishads to the Government. The Act authorises 
these office bearers to take leave without permission from the Zilla Parishad 
for a period not exceeding thirty days and to obtain the sanction of the Stand- 
ing Committee for leave upto a period of three months. The Government 
were given power to grant leave only in cases where the leave was to exceed 
ninety days. Normally occasions of taking leave for more than ninety days 
would be comparatively rare and this power had apparently been given to the 
Government in order to see that certain office bearers do not remain away 
from their duties on the guise of being on leave for long periods. 


Section 100 which prescribes the powers and duties of the Zilla Parishads 
also authorises the State Government to take certain action of transferring 
some works to Zilla Parishads or of withdrawing some works from the Zilla 
Parishads. The transfer of such works is to be restricted to the subjects enu- 
merated in the district list in the Act in order to implement the purpose of 
the Act, as stated in the preamble, and on such transfer, the works and deve- 
lopment schemes vest in the Zilla Parishad itself, subject to the terms and con- 
ditions specified. It was further provided in the Act that in case the Zilla 
Parishad committed any breach of the terms and conditions of the transfer of 
the works, those works would revest in the Government who was given power 
to resume possession thereof. These provisions of transferring certain works 
and development scheme to the Zilla Parishads were in furtherance of the ob- 
ject of decentralisation and of associating the people in general with the de- 
velopment schemes and they do not spell out any subordination of the Zilla 
Parishads to the Government. Chapter VIII of the Act makes provision for 
execution and maintenance of works and development schemes and s. 127 
therein gave power to the State Government or their officers to inspect the 
work and to give technical guidance. Such power to give guidance would 
only be advisory and, at best, supervisory, but does not spell out any sub- 
ordination of the Zilla Parishads to the Government. 
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I have already indicated that though the Government makes grants for 
these works, they are merged in the district fund and are not earmarked for 
being used for special purposes and admittedly, Goverument have no power to 
direct or order how those amounts of grants should be spent. The grants 
cease to have their individuality as part of Government revenues as soon as 
they are merged in the Zilla Parishad funds. Zilla Parishads are authorised 
by s. 130-A to borrow monies for carrying out their functions, from any bank 
or co-operative society in which the district funds are deposited or from such 
body or association as may be approved by the State Government in this be- 
half. This section nowhere says that the sanction of the Government is 
necessary for borrowing which can be done by the Zilla Parishad in its own 
rights. The only limitation prescribed is that in case the monies are borrowed 
from a society other that the one in which the district fund is kept, that body 
should have been previously approved by the State Government. That pro- 
vision is obviously made in order to ensure that amounts are borrowed from 
responsible societies in whom the Government has confidence. Section 131 
which gives power to the State Government to call upon a Zilla Parishad to 
„earmark or create a special fund for meeting certain expenditure relating to 
a specified object does not show that the Government themselves have any 
control over the actual expenditure from that fund. This power is again an 
advisory one. Mr. Dharmadhikari was making special reference to s. 132 to 
support his contention that the Government had power to control expenditure. 
That section itself, however, says that the expenses of the fund within the dis- 
trict are only subject to the authority of the Zilla Parishad and it was only 
in cases where the Zilla Parishad was spending its fund in areas beyond its 
own jurisdiction that the sanction of the Commissioner was necessary. That 
special limitation with regard to spending the resources of the Parishad out- 
side the district: cannot be interpreted as a general power of control over the 
expenditure of the district fund within the district itself. That power was 
given to the Commissioner or the State Government only in order to see that 
the funds of these newly created democratic institutions are properly applied 
within the district for the purposes for which the Zilla Parishads were con- 
stituted and are not frittered away outside the district. 

A scrutiny of the provisions of the Act would show that the State Govern- 
ment had not been given any administrative control over the Zilla Parishads. 
I have already referred to ss. 50 and 88 which empowered the State Govern- 
ment to remove an office bearer on the grounds stated therein, but the provisos 
to those sections would show that the power could be exercised only after 
giving an opportunity to the official to furnish an explanation. That would 
mean that the power of removal was only quasi judicial and was not adminis- 
trative and did not envisage an administrative control by the Government. 
Mr. Dharmadhikari did not pin-point any provision which prescribed an ad- 
ministrative control of the Government over the Zilla Parishads or its office 
bearers. The Legislature in their wisdom had thought it fit to invest Govern- 
ment with powers of supervision over and of giving guidance to the newly 
created democratic institutions, but that would not spell out any subordina- 
tion of these institutions to the Government or the Commissioner. The super- 
visory and directory functions were assigned to the Government, more or legs 
by way of a parental guidance, for seeing that the purpose of the Act was 
carried out and was not flouted. It was not the control of a superior over a 
subordinate. There was nothing in the provisions to show that the Govern- 
ment were ‘‘vested with power to control the manner in which the duties of 
the office are discharged and to give directions in that behalf’’. Therefore, it 
is not possible to accept the contention that the Zilla Parishads or their office 
bearers were subordinate to the Government or that the respondent was hold- 
ing an office under the Government. 

It was suggested by Mr. Dharmadhikari that the provisions of superintend- 
ence, supervision and direction which were given to the Government really 
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amount to a strict and direct control of the Government over the working of 
the Zilla Parishads and their office bearers. I do not’ think it possible to 
accept this argument. When the powers of Government do not amount to 
‘“nower to control the manner in which the duties of the office are discharged 
and to give directions in that behalf’’ within the meaning of the expression 
used by the Supreme Court in Gobinda Basw’s case, I cannot see my way to 
accept the contention that any subordination of Government arises out of those 
provisions. Even if it were to be assumed that there was some kind of sub- 
ordination, that would be by or under the statute, and not de hors the statute. 
The Zilla Parishuds and their office bearers do not ipso facto go under the 
Government or become subordinate to it because of these supervisory powers 
of the Government. The provisions of the Act indicate that though certain 
supervisory or directory functions are assigned to the Government, the Zilla 
Parishads and their office bearers act within the four corners of the Act. In 
fact, the provisions of the Act contra-indicate subordination. A reference to 
s. 7 would show that the authorities mentioned therein are charged with 
carrying out the provisions of the Act for each district and the respondent 
comes within the description of the presiding authorities given in cl. (e) there- 
of. It was, therefore, obvious that he was one of the independent statutory 
authorities for carrying out the purpose of the Act which charges the Zilla 
Parishads and Panchayat Samitis with certain duties. In view of this position, 
it was clear that the respondent was not subordinate to the Government but 
was only subordinate to the Zilla Parishad which has the power to remove him 
irrespective of the Government. 

I may mention that what is called the integration test is also not satisfied, 
because the Zilla Parishads are not an integral part of the Government. In 
the case of Deorao, it was clear that the Employees’ State Insurance Corpo- 
ration was an integral part of the Government and the Government them- 
selves were charged with carrying out several of the functions of that Cor- 
poration. That is not so here, and Mr. Dharmadhikari has not been able to 
show that the Zilla Parishads are an integral part of the Government. As 
adumbrated, they are creations of a statute and are independent sovereign 
bodies within their own sphere. They are, therefore, not subordinate to the 
Government even though the Government can give them guidance and can 
supervise their functions. 

An analysis of the provisions of the Act would clearly show that none of 
the tests which would make the respondent a subordinate of the Government 
or a person holding an office under the Government have been satisfied. These 
and other provisions of the Act would, no doubt, show that the respondent is 
a subordinate to and an office bearer of the Zilla Parishad. Even if the con- 
tention of Mrt. Dharmadhikari that Zilla Parishads are subject to some con- 
trol by the Government were to be accepted, the respondent would come under 
el. (2) of art. 58 of the Constitution as holding an office of profit ‘‘under a 
Local authority subject to the control of the State Government”. That how- 
ever does not and cannot make him the holder of an office of profit under 
the State Government within the meaning of art. 191(J)(a) of the Consti- 
tution. 

Mr. Dharmadhikari was wanting to rely on Deorao v. Keshav. I have al- 
ready indicated that the case is distinguishable on facts, because the Corpora- 
tion under whom Dr. Anande was serving was an integral part of the Govern- 
ment who were charged with carrying out some of the functions of the Cor- 
poration. That decision would not be of any help to the petitioner. The next 
ease relied on by Mr. Dharmadhikari was Gobinda Basu v. Sankari Prasad. 
That was a case where the person whose election was being challenged was an 
employee of the Hindusthan Steel Ltd. and was not directly in the service of 
the Government. However, it was found on the facts of that case that his 
appointment rested solely with the Central Government and he was removeable 
by the Central Government and his appointment was made on the advice of 
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the Comptroller and Auditor General of India who himself held an office of 
profit under the Government. The facts of that case were entirely distin- 
guishable from the facts of the present case. I have already shown that the 
tests indicated in that decision have not been fulfilled in the present case. 
That decision also would not be of any avail to the petitioner. 

On a review of the material provisions of the Act and the facts of this case, 
there can be no manner of doubt that the respondent holds an office of profit 

under the Zilla Parishad, but there is nothing to show that he holds an office 
of profit under the State Government. I, accordingly, find that the petitioner 
has failed to prove that the respondent holds an office of profit under the 
Government. Consequently, there is no question of art. 191(/) (a) of the Con- 
stitution or of s. 100(7) (a) of the Representation of the People ach coming 
into operation. 

Issues Nos, 1(b), 2 and 3:—At this stage Mr. Mandlekar, aroa. for the 
respondent, stated at the Bar that in the view that I have taken, he does not 
wish to press these issues and they need not, therefore, be decided. Mr. Dhar- 
madhikari also did not want a decision on these issues which were not press- 
ed. Accordingly, I am not deciding these issues which are not pressed. 

Issue No. 4:—In view of my finding that the respondent was not disquali- 
fied for being chosen as a member of the Legislative Assembly under art. 
191(/) (a) of the Constitution, there is no question of setting aside his election 
on that ground under s. 100(1) (a) of the Representation of the People Act, 
1951. The petition will have, therefore, to stand dismissed with costs. 

Issue No. 5:—In the result, the election petition calling in question the elec- 
tion of the respondent Bhaiyyalal to the Maharashtra State Legislative As- 
sembly from the Tiroda Constituency No. 133 is dismissed with costs. The 
petitioner shall bear his own costs and pay the costs of the respondent. 
Pleaders’ fees Rs. 1,600, at Rs. 400 per day for the four effective hearings. 
The balance be refunded to the petitioner. Petition dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Wagle. 
STATE v. MUNAFKHA LUKMANKHA MUSALMAN.* 


Oriminal Procedure Code (Act V of 1898), Secs. 261A, 262, 173—Hssential Commodities Act (X 
of 1965), Sec. 7(1)(a){ii}—Industrial (Development and Regulation) Act (LXV of 1961), Sec. 24 
—Investigation in regard to offences under Acta whether investigation by police officer under 
Ohap. XIV of Code—Report submitted tn relation to these offences whether police report under 
8, 173 of Oods to which procedure under 251A applicable. 


Investigation in regard to offences under s,7(7)(a)(##) of the Essential Commodities Act, 
1955 and 8.24 of the Industrial (Development and Regulation) Act, 1951, must be considered 
to be an investigation made be a police officer under Chapter XIV of the Criminal Procedure 
Code, 1898. Therefore, a report submitted thereunder in relation to these offences must be 
considered as areport under s, 173 of the Code as a police report upon which cognizance can be 
taken by a magistrate and he can follow the procedure provided under s, 251A of the Code. 

Sardar Khan v, State!, distinguished. 
Premchand vy. State? and Bhagwati Saran v. State of U.P.5, referred to. 
State of M.P. v. Battal Nahar Singh‘, commented upon. 


THe facts appear in the judgment. 


8. R. Clitnis, Hon. Assistant to the Government Pleader, for the State. 
Y. P. Tipnis for V. G. Kotwal, for accused No. 2. 


*Decided, September 20, 1967. Criminal 2 [1958] ALR. Cal, 213. 
Revision Application No. 433 of 1967. 3 [1961] ALR. 8.0, 928. 
1 [1963] ALR. M.P. 337, 4 [1966] Cr. L.J. 33, 
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WAGLE J. The point that arises in this revision application ig whether an 
order passed by an appellate Court setting aside the order of conviction of 
the trial Court and directing a retrial can be said to be the proper order. 


Accused No. 1 was the servant of accused No. 2 who was the owner of a 
shop. In that shop 20 bags of cement were found stocked when a search was 
taken by P.S.I. on March 11, 1965. The bags were seized and both the 
accused were charged for contravention of cls. (9), (73) and (14) of the 
Bombay Cement Control Order of 1958, punishable under s. 24 of the Indus- 
tries Development and Regulation Act, 1951 and also for the contravention of ° 
cl. 3 of Cement Quality Control Order, 1962, punishable under s. 7(/) (a) (#) 
read with s. 10 of the Essential Commodities Act, 1955. The trial Court con- 
victed accused No. 2 under s. 24 of the Industries Development and Regula- 
tion Act as well as under s. 7(1) (a) (#1) read with s. 3 of the Essential Com- 
modities Act, 1955. Accused No. 1 was acquitted. Against this order an 
appeal was filed by accused No. 2. 

A contention was considered by the learned appellate Judge that a wrong 
procedure having been followed, the entire proceedings were vitiated. The 
learned appellate Judge took the view that this case not having been instituted 
on a police report the trial should have been under the procedure specified by 
s. 252 of the Criminal Procedure Code whereas the procedure that the Magis- 
trate followed was provided for under s. 251A of the Criminal Procedure Code. 
The learned appellate Judge considered that since an erroneous procedure not 
provided for by law was followed in a criminal case, the entire trial was 
vitiated. He, therefore, set aside the order of conviction and directed a re- 
trial. The State has filed this revision which was converted from an appeal 
which was first filed. 

Mr. Chitnis for the State contended that the order passed by the appellate 
Court was under a misapprehension of law and the order could not be sup- 
ported. The facts of this case are that upon information supplied to the 
police officer in charge of the Police Station by a Sub-Inspector, investigation 
was made by P.S.I. and a report was filed before the Magistrate after the 
investigation was over. The Magistrate took cognizance upon that report. 
Having then considered that the report was under s. 173 of the Criminal 
Procedure Code, the procedure provided for under s. 251A of the said Code 
was followed by the learned Magistrate. A charge was framed upon the docu- 
ments the copies of which were supplied to the accused. No witnesses were 
examined before charge. After the framing of the charge, evidence was re- 
corded, and accused No. 2 was convicted. 

The difference between the two procedures lies in the initial stages of the 
trial. Under s. 251A the Magistrate is entitled to frame the charge without 
examining any witness but upon consideration of the documents the copies of 
which are given to the accused. Since no witnesses are examined, a chance 
to cross-examine the witnesses who are to support the prosecution case is lost 
to the defence. The benefit of testing oral evidence, and urging that it is 
totally inadequate to support a charge even before it is framed is thereby 
denied to the accused. There is no difference in the procedure after the fram- 
ing of the charge. Inadequacy of the oral evidence may however be urged for 
not framing the charge, only under s. 252 of the Code. The trial Court pro- 
ceeded on the basis that the procedure that was to be followed was provided 
for in s. 251A whereas the appellate Court considered that procedure provid- 
ed for under s. 252 as on a private complaint should have been followed by 
the trial Court. If in fact, instead of the procedure to be followed under 
s. 252 which applied to a particular case, procedure provided for under 
s. 251A was followed, then it has been held by this Court that the trial would 
be vitiated. The entire argument, therefore, depends upon the question whe- 
ther the procedure under s. 252 of the Criminal Procedure Code should have 
been followed by the learned Magistrate. 
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The contention of Mr. Chitnis was that the trial Magistrate had rightly 
followed the procedure provided for under s. 251A of the Criminal Procedure 
Code since cognizance was taken by the Magistrate on a police report under 
the provisions of s. 173 of the Code. The argument was this: There is no 
procedure provided for investigation of the offences for which provision for 
penalties is made under the Industries Development and Regulation Act, 1951, 
or under the Cement Control Order. All offences, therefore, have to be im- 
vestigated by the police officers in the ordinary way. This procedure for in- 
‘vestigation is provided for only in Chapter XIV of the Criminal Procedure 
Code. If the offences with which we are concerned in this case are to be in- 
vestigated under Chapter XIV of the Criminal Procedure Code, then obviously 
a report made by a police officer, although it might be in relation to a penalty 
provided for in the Essential Commodities Act or the Industries Development 
and Regulation Act, 1951, would be a report made under s. 173 of the Criminal 
Procedure Code. If, therefore, the report could only be made by the police 
officer under s. 173 of the Criminal Procedure Code, then this case would be 
within the cognizance of the Magistrate only under the provisions of s. 251A 
as it would be a case instituted on police report wherein the investigation is 
made under Chapter XIV of the Criminal Procedure Code. 

The appellate Court proceeded on the basis that the report made in this case 
could not be considered a police report in view of the fact that the report 
related to an offence provided for in the Essential Commodities Act and the 
Industries Development and Regulation Act. Reliance was placed by the 
learned appellate Judge upon a case decided by the Madhya Pradesh High 
Court, Sardar Khan v. State! It was held in this case that a report made 
by an Excise Officer to a Magistrate, stating facts constituting an offence under 
the Opium Act was not a police-report although the Excise Officer was to be 
considered as a police officer by s. 200 of the Opium Act. It was also held 
that procedure specified in s. 252 of the Code applied to such a case. 

The facts of this case, however, are materially different from the facts of 
the instant case. In the Madhya Pradesh case the learned Judges were con- 
cerned with an investigation made by an Excise Officer and a report submitted 
by him regarding an offence under the Opium Act, 1878. Section 20-G of the 
Opium Act provides that the Excise Officer would be considered as a Police 
officer for the purpose of cognizance being taken by the Magistrate under 
s. 190(7) (b) of the Criminal Procedure Code. In order to make provision 
for a report of an Excise Officer to be considered as a report provided for in 
s. 190(/) (6), s. 20-G of the Opium Act as applied to Madhya Pradesh pro- 
vided that an Excise Officer would be considered as a police officer. On these 
special facts it was held that a report made under the Opium Act by an 
Excise Officer who by fiction of law became a police officer would not be a re- 
port provided for under s. 173 of the Criminal Procedure Code and, there- 
fore, the procedure specified in s. 251A would not apply to it. The learned 
Judges were concerned with an offence under the Opium Act. 

The learned Judges relied upon the decision of the Calentta High Court to 
which a reference was made in para. 6 as follows: 

“Wo do not see any good reasons to differ from the aforesaid view of the Calcutta High 
Court.” 
The reference made was to Premchand v. State? The learned Judges of the 
Calcutta High Court were also dealing with a case under the Opium Act and 
the provisions of ss. 20 and 20G of the said Act. The learned Judges observed 
at p. 218 as follows: 


“It follows that although S. 20G of the Opium Act makes an Excise Officer's report of an 
opium offence a report made by a Police Officer, it does not make it a ‘police report’ in the 
special and restricted sense of that term.” 


1 [1963] A.I.R, M.P. 337. 2 [1958] A.I.R. Oal. 213. 
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The learned Judges held that a special procedure for investigation having 
been provided for in the Opium Act, whether the investigation was made by 
an Excise Officer or by any police officer, the report made by him to the 
Magistrate for taking cognizance under s. 190(/)(6) would not be a police re- 
port as provided for in s. 173 of the Criminal Procedure Code. The two in- 
vestigations were considered as entirely different: (1) under the Opium Act 
and (2) which could only be made under Chapter XIV of the Criminal Pro- 
cedure Code. The provision for the procedure in s. 251A was only made for 
a case instituted upon a police report which was the result of an investigation 
made by the police under Chapter XIV of the Criminal Procedure Code. 
This decision, therefore, of the Caleutta High Court on which reliance was 
placed by the Madhya Pradesh High Court makes it abundantly clear that the 
provision for investigation would determine whether a case should proceed 
under the procedure specified under s. 251A or under s. 252 in respect of 
offences which are not provided for in the Penal Code. 

Section 7(/) (a) (tz) of the Essential Commodities Act provides for a penalty 
of imprisonment for a term which may extend to three years. This penalty, 
considered along with Schedule II of the Criminal Procedure Code in relation 
to offences against other laws, shows that the offence with which accused 
No. 2 was charged under s. 7(/)(a)(t#) was a cognizable offence as it is 
punishable with imprisonment for three years. In the instant case, therefore, 
the offence being cognizable an investigation could be made by a police officer 
after arresting the accused without having a specific order from the Magis- 
trate to that effect. Since no provision for investigation of this offence is 
made in the Essential Commodities Act or under the Rules made thereunder, 
this investigation in regard to the offence under s. 7(/) (a)(i) must be con- 
sidered to be an investigation made by a police officer under powers under 
Chapter XIV of the Criminal Procedure Code. Even if, therefore, the ratio 
of the Calcutta case is taken into consideration, the difference in facts would 
establish that the ratio would not apply to the instant case. An investiga- 
tion made by a police officer under Chapter XIV and a report submitted 
thereunder must be considered as a report under s. 173 of the Code as a police 
report upon which cognizance is taken by a Magistrate. The conditions, 
therefore, for the application of s. 251A of the Criminal Procedure Code are 
fully established by the prosecution and the learned appellate Judge was in 
error in holding that the procedure that was applied viz. that provided for 
under s. 251A was erroneous. 

The fact that s. 11 of the Essential Commodities Act enables cognizance be- 
ing taken by the Magistrate upon a report made by a public servant does not 
take the report made by the police officer outside the purview of s. 173 of the 
Criminal Procedure Code. It has been held by the Supreme Court in Bhag- 
wati Saran v. State of U. P3 that a charge-sheet submitted by a police officer 
would satisfy the requirements of s. 11, as it would be a report made by a 
public servant as provided for in s. 11. The fact therefore that an essential 
condition for cognizance to be taken for the offences under the Essential Com- 
modities Act requires the satisfaction of the provisions of s. 11 does not take 
the investigation out of the provisions of Chapter XIV of the Criminal Pro- 
cedure Code. 

The appellate Court had also relied upon State of M. P. v. Battal Nahar 
Singh4 which was a case under s. 11 of the Essential Commodities Act.. The 
learned Judges followed the earlier decision of their own High Court and held 
that the charge-sheet in that case could not be deemed to be a police report 
for the purposes of s. 251A of the Criminal Procedure Code. They, there- 
fore, held that such a case would have to be tried under the provisions laid 
down under s. 252 onwards. With respect to the learned Judges, I am unable 
to agree with their application of the principle enunciated by the Madhya 


3[1961] A.I.R, S.C, 928, 4 [1968] Cr. L.J. 33. 
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Pradesh High Court in the earlier decision to the facts of the case before 
them. I have dealt in detail with the decision of the Madhya Pradesh 
High Court in Sardar Khan v. State and also the Calcutta case in 
Premchand v. State to point out that the special facts of the two cases led 
to a decision that the investigation made in respect of an offence under the 
Opium Act was not made under Chapter XIV of the Criminal Procedure 
‘Code. The learned Judges of the Madhya Pradesh High Court while deciding 
State of M. P. v. Battal Nahar Singh did not consider this particular point 
that the investigation of an offence under the Essential Commodities Act 
could only be made under Chapter XIV of the Criminal Procedure Code. 
The learned Judges assumed, it appears from the judgment, that the ratio in 
relation to a report under the Opium Act would apply to a report of an 
offence under Essential Commodities Act. It was probably not brought to the 
notice of the learned Judges that separate provision for investigation was 
made in the Opium Act while no such provision was made in the Essential 
Commodities Act. The absence of any provision for investigation resulted in 
. every investigation of an offence under the Essential Commodities Act being 
made under Chapter XIV of the Code. 

I, therefore, hold that the learned Magistrate was justified in following the 
procedure provided for in s. 251A of the Criminal Procedure Code and the 
learned appellate Judge was in error in holding that the trial was vitiated. 
The order passed by the appellate Court must, therefore, be set aside and the 
order passed by the learned Magistrate be restored. The appeal has not been 
heard on merits by the appellate Court. The appellate Court will, therefore, 
have to hear this appeal on merits and then pass orders according to law. 

ORDER. 

Rule absolute. The order passed by the appellate Court is set aside and 
appeal No. 130 of 1966 on the file of the Sessions Court, Dhulia, is restored 
for disposal on merits according to law. ` 

Rule made absolute. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Padhye, 
WAMANRAO MOTIRAMJI MASODKAR 


v. 
AMRUTLAL GULABCHAND.* 

Berar Agricultural Produce Market Rules, 1962, Rule 33—-0. P. and Berar Agricultural Produce 
Market Act (XXIX of 1935)—Person carrying on trading activity in respect of agricultural 
produce in market area through broker or adatya—Whether such person required to take out 
trader's licence, 

Rule 33(1) of the Berar Agricultural Produce Market Rules, 1962, framed under the C.P, 
and Berar Agricultural Produce Market Act, 1935, regulates the trading activity of a person 
with respect to agricultural produce within the market. Therefore, whether or not the tra- 
ding activity in respect of agricultural produce is carried on by a person by making purchases 
and sales in the market area through the agency of a broker or adatya, that cannot relieve 
such a person as a trader from the obligation to take a licence and to be registered as a 
trader with the Market Committee. 


Tue facts are stated in the judgment. 
*Decided, October 18, 1967, Criminal Appeal J.M.F.C., at Amraoti, in Criminal Case No, 65 


No, 46 of 1967, against the order of ital of 1986, 
passed by 8. K. Kulkarni, 4th Joint OJ. & 
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J. N. Chandurkar, for the appellant. 
ER. N. Deshpande, for respondent No. 1. 


P. G. Palstkar, Honorary Assistant Government Pleader, for respondent 
No. 2 (State). 


ÅBHYANKAR J. This appeal raises an interesting question regarding inter- 
pretation of r. 33 of the rules framed under the C.P. and Berar Agricul- 
tural Produce Market Act, 1935 (Act No. XXIX of 1935). 

The appellant is an Inspector in the employment of the Grain Market 
Committee, Amravati, which has been duly constituted under the provisions of 
the C.P. and Berar Agricultural Produce Market Act, 1935. Section 3 of this 
Act enables the Provincial Government to declare by a notification any place 
or market as a market for sale or purchase of agricultural produce. Every 
such notification has to define the limits of the market. Accordingly, a uoti- 
fication was issued on October 27, 1956, for defining the limits of the market 
under the Agricultural Produce Market Act at Amravati. The market yard is 
the area included within the defined limits stated in this notification, and the 
second paragraph of the notification says that the market proper shall include 
market yard and land and buildings within a radius of one mile from the 
market yard. 

The appellant was authorised by the Market Committee under s. 19 of the 
Act to institute the present proceedings by way of a complaint against respon- 
dent No. 1. The complaint is that respondent No. 1 is a dealer or trader in 
agricultural produce in Amravati, that every trader or dealer in agricultural 
produce in Amravati is required to obtain a licence for such trade from the 
Committee and that respondent No. 1 has not obtained such a licence. It was 
further alleged that the accused purchased through the Adat of one Hari- 
narayan Bhagirath, a grain broker, 120 bags of groundnut on November 14, 
1964. A copy of the bill relating to this transaction is on record as exh. 14. 
It shows that the respondent is a purchaser of this quantity of groundnut, 
that one Harikisan Mundada of Udkhed was the seller, and the transaction 
was brought about through the brokerage or agency of Messrs Harinarayan 
Bhagirath, grain and pulse broker. Inasmuch as respondent No. 1 has not 
obtained licence as a licensed trader entitled to make purchase or sale in the 
market area, he was prosecuted under a complaint dated January 3, 1966. 
The respondent on appearing in obedience to the notice admitted that Hari- 
narayan Kalantri firm had purchased groundnuts on November 14, 1964 and 
sold the same to him at Amravati under bill No. 16, and that the firm of 
brokers had collected Adat, i.e. commission, in respect of the transaction from 
him. In a further answer respondent No. 1 stated that he had purchased the 
above bags from the commission agent and that he was not required to hold 
a licence for making such purchase. The reason given was that his commis- 
sion agent was holding the necessary licence and therefore he was not required 
on a proper construction of the rules, to hold the licence. This contention 
has found favour with the learned Magistrate who has acquitted respondent 
No. 1. Against this acquittal the complainant asked for leave to appeal and 
leave having been granted the matter is now before us in appeal against 
acquittal. 

In this appeal the appellant challenged the interpretation of the rules and 
especially the effect of sub-r. (4) of r. 33 of the rules on the finding of the 
Magistrate recorded as follows: 

“Tt is an admitted fact that M/s Harinarayan Bhagirath made alleged purchases as com- 
mission agent acting for and on behalf of the accused, In other words it may be said that the 
accused did not directly make alleged purchases on the Market yard, but such purchases were 
made for and on his behalf by his commesion agent who was already a registered trader and 
holding necessary licence...” 

The appellant challenges the correctness of this view. 
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In order to understand the nature of the controversy certain provisions of 
the C.P. and Berar Agricultural Produce Market Act and the rules framed 
thereunder are required to be examined. The preamble of the Act shows that 
the legislation is put on the statute book to provide for the establishment and 
better “regulating of recognised open markets for the sale and purchase of 
agricultural produce other than cotton in this region. Section 3 provides for 
establishment of market, and s. 4 for a Market Committee. Under s. 5 power 
is given to the Government to make rules and, among other matters, rules 
can be made under sub-cl. (wit) of sub-s. (2) of s. 5 for grant of licence by 
a market committee to traders, brokers, weighmen, measures surveyors, ware- 
housemen and other persons using the market, and fixing the fees leviable by 
them, the form in which and the conditions under which such licences should 
be granted and the fees to be charged for such licences. Under s. 19 of the 
Act provision is made for institution of prosecutions and under that section 
prosecutions under the Act may be instituted by any person duly authorised 
in writing by the Market Committee in this behalf. Under sub-s. (3) of s. 5, 
which gives the rule-making power to the Government, it is further provided 
that any such rule may, when necessary, provide that contravention thereof 
or of any of the conditions of the licence issued thereunder, shall be punish- 
able on conviction by a competent Magistrate, with fine which may extend to 
five hundred rupees. 


Rules have been framed by the Government under s. 5 of the Agricultural 
Produce Market Act. Rule 5(J/) provides that all persons engaged in pur- 
chasing or selling agricultural produce in the market, including adatyas, who 
have been registered as traders under r. 33, shall form the traders electorate 
and shall be qualified to be elected as representatives of the traders on the 
committee. The rule does not apparently define as to who can be called ʻa 
trader’. Provision for taking licence is made in rr. 33, 38 and 46 for licence 
to traders, brokers, weighmen ete. Rule 33 is as follows: 


33(1)(i) Any trader in agricultural produce shall, on application at the office of the Com- 
mittee, be entitled to have his name registered as a trader on his executing an agreement, in such 
form as the Committee may prescribe, agreeing to conform to the Market rules, andon his pay- 

ing such fee as the Committee, subject to the provision of clause (ii), with sanction of the Col- 
lector may fix in that behalf, according to the class of the Market as determined under rule 61. 

(ii) The fee to be levied by Committee under clause (1) shall, 

(a) in the case of retail traders, be not less than Rs, 15 and not more than Res, 45 per 
annum; 

(b) in the case of wholesale traders, be not less than Rs, 50 and not more than Rs, 200 
per annum, 

(ii) Any Adatya as defined in the Explanation to rule 6(1) shall on application at the 
office of the Committee be entitled to have hisname registered as a trader on his executing an 
agreement in such form as the Committee may prescribe, agreeing to conform to the market 
rules, and on his paying such fee, not less than Rs, 15 and not more than Rs, 45 per annum, 
if he ie a retail trader and not less than Rs, 50 and not more than Rs, 200 per annum, if he is 
a wholesale trader, as the Committee with previous sanction of the Collector, may from time 
to time prescribe : 

Provided that the Committee may refuse to register an adatya as a trader for any reasonable 
cause to be recorded by it in writing. 

(iv) For the purposes of clauses (ii) and (iii); 

(a) a retail trader means a trader who sells or purchases agricultural produce in quantities 
not exceeding 15 Bengali Maunds per day ; 

(b) a wholesale trader means a trader who is not a retail trader, 

(2) Every person registered as a trader shall be granted a licence in Sudhi form as s tho 
committee may prescribe without payment of an additional fee, 

(3) Every registration shall remain in force from the date on which it takes ine until the 
30th of September following and may be renewed for each succeeding year on payment of the 
prescribed fee. 
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(4) No person shall buy or sell agricultural produce within the market proper unless he is 
registered as a trader; provided thatan agriculturist may sel! hisown agricultural produce with- 
out such registration, 

(5) An appeal shall lie to the Collector against the committee’s orders under this rule, if 
it is presented within fifteen days from the date of such order.” 


It will be seen that the literal interpretation of sub-r. (4) of r. 33 would 
mean that no person can buy or sell agricultural produce within the market 
proper unless he is registered as a trader, though under the proviso to this 
sub-rule itself an agriculturist may sell his own agricultural produce without 
registration. The first question therefore that falls for determination is which 
kind of sale or purchase transactions within the market proper are intended 
to be regulated by requiring licence to be taken for such purchase or sale. 
It is difficult, to hold that the rules intend every person or any person who 
wants to purchase any quantity of agricultural produce or sell is required to 
take a licenee simply because the transaction of sale or purchase takes place 
within the market proper. What is intended to be regulated under the licence 
and the rules is trading activity in agricultural produce in the market area. 
It is, therefore, difficult to hold that the sale or purchase by individuals for 
their own consumption and which is not part of a trading activity of such 
person, is required to be protected by a trading licence. The licence that is 
required for purchase and sale is to act as a trader. It is thus clear that 
even in respect of sale or purchase, only that person who trades in the agri- 
cultural produce concerned, whether by way of purchase or sale, is alone re- 
quired to obtain a licence and such a licence is called trader’s licence. It is 
also clear that a broker or an adatya is also entitled to have his name regis- 
tered as a trader, and on payment of requisite fee to obtain a trader’s licence 
required to be taken by a trader. Such a licence obtained by an adatya is not 
to be confused with the licence required to be taken by a person who wants 
to practice as a broker in the market. Under r. 38 no person shall practice 
as a broker without obtaining a licence from the committee. Even though, 
therefore, a broker, may be entitled to have himself registered as a trader, if 
he intends to make purchase in his own name the necessity of traders to be 
armed with licences is not obviated because their transactions are carried 
through brokers. The argument that has found favour with the Magistrate is 
that because a broker is entitled to make purchases for his constituent, the 
rules apparently do not require such constituents themselves to take licences 
as traders. In our opinion, the rules do not yield such a construction. What is 
intended to be regulated by r. 33(/) is the trading activity of a person with 
respect to agricultural produce within the market. Whether or not the trad- 
ing activity is carried on by a person by making purchases and sales through 
the agency of adatya, that cannot possibly relieve such a person as a trader 
from the obligation to take licence and to be registered as a trader with the 
Market Committee. Thus, the crucial question that falls for decision, when- 
ever it is alleged that a person has made a purchase or sale without a licence 
in the market area, is whether such person is a ‘trader’. In the instant case 
on the material on record we do not find a clear finding recorded by the 
Magistrate whether or not respondent No. 1 was a trader trading in agricul- 
tural produce within the market area concerned. 

The learned counsel appearing for respondent No. 7 has suggested that so 
to construe r. 833(7) and (2) would create difficulties in respect of a large class 
of upcountry sellers who may place orders for purchases or sales of agricul- 
tural produce with their agents operating in the market area. The fact that 
such brokers effect sales or purchases on behalf of their principals within the 
market area will entail an obligation on such principals to take licences as 
traders from the Market Committee having jurisdiction over the market area. 
.We do not see any difficulty in implementation of such rules and the scheme 
of the Act. The scheme of the Act and the rules is to regulate the trading 
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activity of every transaction in respect of sale or purchase of agricultural 
produce taking place within the market area proper. In respect of each such 
transaction different persons may play different roles. If the transaction 18 
brought about through the agency of a broker or an adatya, such persons must 
be armed with a broker’s licence. If the transaction is on behalf of a trader, 
whether as purchaser or seller, then such person again must obtain a licence 
under which he can trade in that commodity in the market area. Similarly, 
weighmen who may be employed with actual measurement of produce are also 
required to take licences under the rules. It is difficult to accept the conten- 
tion that the transaction having been put through a licensed broker, other 
persons concerned in the transaction such as purchasers and sellers, should 
not be required to obtain licence. The function of a broker is different from 
that of a trader. Though the rules permit the same person to be a trader 
and to take a trader’s licence and also to be a broker if he takes a broker's 
licence, it does not mean, and cannot possibly be intended to mean, that 
whenever transactions are effected through the agency of broker, the trader 
who puts such transaction through the agency of the broker need not take 
licence. What is intended to be regulated is a trading activity and that must 
mean regulating the activities both of purchasers and sellers provided they 
are traders within the market area. The reason for this regulation is ob- 
vious. The learned counsel for the appellant has produced before us forms of 
agreement required to be executed by a trader and also by a broker. The 
obligations of a trader are different from those of a broker. Though the ob- 
ject of regulating the activities of each of these classes operating in the market 
is to secure a fair deal and clean transactions and to see that proper rates 
are obtained and proper prices are paid as agreed, to ensure that weighmen 
are faithful, and no kind of unlawful deductions are made, the obligations of 
each person playing his part in respect of a transaction taking place in the 
market or in respect of agricultural produce are different from each other. 
A trader is required to keep his own record and show the names of persons 
entering into transactions, their addresses, the name of the weighmen, the 
name of the broker, the name of the person to whom payment was made, the 
date of the payment, details of deduction if any, to be properly made, and 
he is bound to conform to the regulations of the market under the supervision 
of the Market Committee. The obligations of brokers are different. We are, 
therefore, unable to understand how it can be said that merely because a 
transaction is put through on behalf of a trader through the agency of a 
broker, such a trader, if he is trading in the market, is not required to take a 
licence. It was also argued that the brokers themselves being entitled to be 
registered as traders, and obtain licence as traders, are not bound to disclose 
the name of the principal if they are pakka adatyas. We fail to see what turns 
upon some of the transactions being of this nature. Even if the names of 
purchasers and sellers, as the case may be, may not be required to be disclosed 
by a pakka adatya, the moment the name is disclosed as a purchaser or seller, 
ordinarily, that person will have to answer whether he is a trader’ within the 
market or not. The necessity of disclosing the name of the purchaser is that 
all purchases and sales have to conform to the regulation of the market. If 
the broker enters into a transaction of sale or purchase in his own name, 
then he does not act as a broker but acts as a trader, and for this activity 
he has to be properly armed with a trader’s licence. But we fail to see how 
the fact that the same person can have two kinds of licences can possibly 
lead to the conclusion that the employment of such a broker will relieve a 
trader from obtaining a licence in his own name merely because he prefers to 
trade through a broker. . 

The crucial question therefore is whether a person is a trader in the market 
area. It he is found to bea trader in the market area, then there is no doubt 
that he is bound to take a licence as provided in sub-r. (/) of r. 33 and can- 
not effect sales and purchases in contravention of sub-r. (4) of r. 33. On 
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the other hand, if the person is not shown to be a trader within the market 
area in respect of agricultural produce, then we do not think that an act of 
purchase or sale of agricultural produce within the market area will involve 
an obligation to be armed with a trader’s licence. What is required under 
the rule is ‘trader’s licence’ and not merely a licence for sale or purchase in 
the market area. The activity which is intended to be regulated is trading 
activity in respect of agricultural produce within the market area and not 
sales and purchases for individual consumption, which are not of trading 
nature and for which there may be no necessity of taking licences for such 
person. On the other hand, if the activity is of a trading nature even though 
the transactions are effected through the agency of a broker or adatya, in our 
opinion, rules require such a trader to take out a trader’s licence if he ope- 
rates within the market area. 


Applying these principles to the facts of this case, it will be found that 
there is no finding recorded whether respondent No. 1 is a trader in the 
market area. As this finding is essential for any enquiry whether Licence is 
required to be taken out by him under r. 33, we must hold that proper en- 
quiry should be held and a finding recorded in this connection. Inasmuch 
as, however, the learned Magistrate has acquitted respondent No. 1 on his 
view that the transaction having been put through a broker the principal was 
not required to take out a licence, we are unable to sustain the finding of 
acquittal. It is accordingly set aside and the case is remanded to the trial 
Court for a fresh trial and a decision in the light of the observations made 
above. 


It was also contended on behalf of respondent No. 1 that the complaint is 
not properly initiated. The learned counsel urged that the complainant in 
such a case must be the Market Committee itself and not the complainant 
Wamanrao who is an Inspector of the Market Committee. In support of this 
argument the learned counsel relied on s. 12 of the Act which provides for 
incorporation of the Market Committee. Under that section every Market 
Committee shall have a body corporate and shall have perpetual succession and 
a common seal and may sue and be sued in its corporate name and shall be 
competent to acquire and hold property. Basing the argument on this provi- 
sion, it is urged that the right to sue and be sued having been vested in the 
Market Committee as an incorporate body or entity, a prosecution in the name 
of its Inspector was not proper. The short answer to this question ig that 
s. 19 makes a special provision for initiation of prosecution by any person 
which may include the Chairman, Vice-Chairman, or any officer or servant of 
the Committee, the only condition being that such person shall be duly autho- 
rised by the Market Committee in this behalf. It is this special provision 
which must govern the solution of the question whether the complaint in this 
case has been properly made. There is no doubt that Wamanrao, who was 
Inspector, was duly authorised by the Market Committee. Once that condi- 
tion is satisfied, there is no doubt that Wamanrao was fully competent to in- 
stitute the proceedings for the Committee. The objection on this ground, 
therefore, must fail. ` 


The result is that the appeal is allowed, the acquittal of respondent No. 1 
is set aside and the case is remanded to the Court of the Magistrate for a 
fresh decision after giving opportunity to both sides to lead evidence they 
desire. 


Appeal allowed. 
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CRIMINAL REVISION, 
[NAGPUR BENCH] 


Before Mr, Justice Deshmukh. 
DEOCHAND DURLABHJI JOGI 


v. 
MADANLAL GOPIKISAN SHARMA.* 


Indian Penal Oode (Act XLV of 1860), Secs. 405, 4086—Employes depositing money with employer 
to be returned with interest when called for—Amount not kept on deposit as separate fund or to be 
applied specifically to particular purpose—Magistrate framing charge under 3, 406 on complaint 
by employee for non-return of depostt by employer— Whether magistrate in error in framing 
charge under s, 406, 

An employee kept a certain amount with his employer as deposit, This amount was not 
kept by way of security deposit for service or during the course of service, The money 
was deposited on condition that it would be returned to the employee together with interest 
as and when the deposit amount was asked back by him, If was not the term of the con- 
tract that the amount was to be kept as a separate fund or was to be specifically applied to a 
particular purpose, When this deposit amount was claimed by the employee, the employer 
denied that any deposit was made with him, On a complaint filed by the employse, the 
Magistrate framed a charge under s. 406 of the Indian Penal Code, On the question 
whether on the facts of the case a obarge could be framed under 8.406 :— 

Held, thet there was no entrustment of property to the employer within the meaning of 
that expression in 5,405 of the Code, 

that the employer got the beneficial ownership in the amount as soon as it was deposited 
with him, f 

that the relationship that was created between the parties was only that of a creditor and 
debtor, and 

that, therefore, a charge could not be framed undor s.406 of the Code, 

0. M. Narayan v. State of Tra.-Oo.1, Pakrashi v. Emperor, Santosh Kumar v. The King’, 
State v. Tirath Dast and Kanhayalal Supdubhat v. Hiralal‘, referred to. 


Tue facts are stated in the judgment. 


F. R. Manohar, for the applicant-accused. 
M. N. Chandurker, Assistant Government Pleader, for the State. 


DESHMUKH J. This is a revision application by the accused against the 
framing of the charge under s. 406 of the Indian Penal Code by the Judicial 
Magistrate, First Class, Akola. r 

The facts of this case are not being disputed for the purpose of this revi- 
sion application. The complainant Madanlal was a servant in the shop of the 
accused Seth Deochand. According to the complainant, his services were ab- 
ruptly terminated by the accused on or about October 19, 1965. The accused 
called the complainant twice or thrice for the purpose of receiving his salary 
after making his accounts. The complainant claimed, in addition to salaries, 
two amounts of deposits kept by him with the accused. The first item was of 
Rs. 2,000 deposited on July 30, 1965. The second item was of Rs. 850 de- 
posited on September 11, 1965. The terms of the deposit alleged in the 
written complaint, as well as the oral evidence, are that the deposit was not 
to carry any specific interest, but the accused agreed to give the same interest 
which he was paying to other depositors. The complainant alleges in an un- 
certain manner that the interest was to be anything from eight annas to ten 
annas per cent. 


*Decided, October 4, 1967. Criminal Re- 3 [1952] A.LR. Cal, 193. 
vision Application No, 152 of 1987, 4 11954) A.LR, All. 583. 
1 [1953] A.I.R. 8.0. 478, & (1946) 48 Bom. L.R. 795, s.o. [1947] 


2 [1941] A.LR. Cal, 713. ALR. Bom, 255, 
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When this deposit amount was claimed by the complainant, the accused 
came out with a flat refusal that there was no deposit in the shop. Having 
received that reply, the complainant lodged a complaint to the police against 
the accused, but they refused to take any cognizance of the same. They, no 
doubt, seized some of the documents in which credit entries relating to the 
deposit amounts were alleged to exist in the name of the complainant. The 
complainant ultimately filed a private complaint which was entertained by the 
Magistrate. He recorded the evidence and framed a charge under s. 406 of the 
Indian Penal Code. Being aggrieved by this framing of the charge, the com- 
plainant has filed this revision application. 

Mr. Manohar, learned counsel appearing for the aceused-petitioner, argues 
that, at this stage, all that the complainant says may be accepted as prima 
facte true. The only question that is being raised is that even after accept- 
ing all that the complainant said as true, does it disclose a criminal offence 
and would all that the complainant says end in conviction, if unrebutted? 
According to Mr. Manohar, the ingredients of s. 405 of the Indian Penal Code 
are not present at all in this case even if the entire testimony of the com- 
plainant is to be accepted without any challenge. The only question that falls 
for consideration in this revision application, therefore, is whether, on the 
evidence that is placed on record of the Judicial Magistrate’s Court, a charge 
under s. 406 of the Indian Penal Code should be framed or not. 

Mr. Manohar argues that the provisions of s. 406 of the Indian Penal Code 
are not attracted at all to the facts and circumstances of this case. This is 
a case of deposit of amount and there is no entrustment at all within the 
meaning of that expression, as used in s. 405 of the Indian Penal Code. 
Unless there is an entrustment, there cannot be an offence of criminal breach 
of trust, It may be that the entrustment could be in any manner as contem- 
plated by that section. Even taking the widest amplitude of that expression 
into account, a mere deposit of money by a depositor does not create an en- 
trustment as conceived of by that section. When the complainant speaks of 
a deposit with the accused, obviously he means that the accused acted as a 
banker and the complainant deposited the amount with the accused in his 
capacity as a banker. In a normal deposit in current account of a bank, the 
contract is that the amount will be repaid as and when demanded by the de- 
positor. However, there is no corresponding contract or obligation upon the 
bank to retain the amount paid by the depositor as a separate fund by way 
of trust. It is an incident of the normal banking operation that the bank 
will mix the amount deposited by a depositor with the general fund of the 
bank and will have all the rights to invest that money into ventures which 
the appropriate officers of the bank think, would be profitable for the bank. 
When the depositors claim from the bank and the bank either refuses to pay 
or is unable to pay, it is difficult to imagine that a criminal breach of trust 
has been committed by the bank. Not honouring the obligation to return the 
amount would expose the bank to a civil liability but not to a criminal charge 
of breach of trust. 

Mr. Manohar has relied on some cases of the various High Courts. He 
argued before me that in spite of his best effort, he could not find a reported 
judgment of this Court. So far as the deposit of a present type is concerned, 
where the employee keeps money with the employer not by way of security de- 
posit for service or during the course of service, but a normal type of deposit 
which the customers often keep with the shopkeepers, what kind of relation- 
ship is created and what are the exact terms of contract, express or implied, 
in such a deposit must be found out. The commentary in the latest edition 
of Ratanlal and Dhirajlal’s Law of Crimes could hardly render any assistance 
in that behalf. I could get some assistance from the Seventh Edition (1962) 
on the Penal Law of India by Dr. Sir Hari Singh Gour. The gist of the 
commentary on the proposition of deposit is that where a relation of debtor 
and creditor alone is created by bailment of money, a civil lability is created. 
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Criminal liability arises in addition to the civil liability where the beneficial 
ownership of the property is not transferred to the accused and he is placed 
under an obligation, contractual or otherwise, to utilise the money for the 
specific purpose for which it was handed over to him. So far as the present 
contract is concerned, I was taken through the complaint as well as the oral 
testimony of the complainant. He has not alleged anywhere that it was a 
term of the contract that the deposit amount was to be used in a particular 
manner or towards a particular purpose. He merely says that money was de- 
posited. He then adds that he demanded back that deposit on a certain day 
and the accused refused that there was any such deposit. There is, therefore, 
nothing in the contract alleged by the present complainant to hold that any 
additional obligation or contract was a part of the original transaction of- 
deposit. 

Mr. Manohar relied upon certain observations in C. M. Narayan v. State of 
Tra.-Co.! The facts of that case are entirely different and do not approach 
anywhere near the facts of the case under consideration. The receiver of a 
Mill sold cloth in the days of control to the complainant at a price which was 
much higher than the control price specified by the Textile Controller. When 
the receiver came to be prosecuted under s. 405 of the Indian Penal Code, 
the defence taken up by him was that the excess amount was received by him 
by way of illegal gratification or by way of remuneration for entertaining 
the claim of the complainant for supplying cloth to him. That was, therefore, 
a consideration for the favour shown and there was no question of entrustment 
of money at all. When there is no entrustment, there can be no question of 
misappropriation. The facts of that case are entirely different from the facts 
before me. However, an observation in para. 21 is being relied upon to point 
out that the first thing that must be proved in a charge under s. 405 of the 
Indian Penal Code is to prove the entrustment. The Supreme Court observes 
that (p. 484): 

“,,.As laid down in section 385, Cochin Penal Code, (corresponding to section 405, Indian 

Pena] Code) to constitute an offence of Criminal breach of trust it is essential that the prosecution, 
must prove first of all that the accused was entrusted with some property or with any dominion 
or power over it,” 
The entrustment, therefore, is the primary fact to be proved before a person 
could be hauled up to answer a charge under s. 405 of the Indian Penal 
Code. This is a limited purpose for which that case was cited and I think, 
on plain reading of s. 405, it is obvious that the first ingredient of the offence 
that must be proved by the prosecution is to prove that there has been an en- 
trastment with property and it could be in any manner. It may, therefore, 
be that looking to the opening clause of s. 405, the entrustment could be in 
any manner and no restriction is placed upon the broadest implications of en- 
trustment. The choice of the words by the Legislature may indicate that a 
broader concept of trust is being assumed for the purpose and not a limited 
concept of trust under the Indian Trusts Act. 

The second case on which reliance is placed is a judgment of the Calcutta 
High Court in Pakrashi v. Emperor? That was a case of a deposit by a 
customer in a bank, called the Ruby Bank Limited. It was a deposit in a 
current account. The complainant issued certain cheques from time to time 
which were honoured but his last cheque for Rs. 197-14-6, dated May 8, 1940, 
was not honoured. It was returned with an endorsement which referred to 
reason No. 18. That reason read ‘‘please receive payment on Friday, 
17-5-1940.’’ The cheque was presented twice or thrice but payment was not 
made. Prosecution under s. 405 of the Indian Penal Code was launched on 
May 13, 1940. That judgment of the Calcutta High Court quotes in extenso 
passages from Halsbury’s Laws of England, Second edn., at p. 796, para. 1305, 
and also observations of Lord Cottenham, then Lord Chancellor, in his speech 
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in the House of Lords in Foley v. Hill.3 The observations of the Lord Chan- 
cellor, which are pertinent to the point show that money when paid into a 
bank, ceases altogether to be the money of the principal; it is then the money 
of the banker, who is bound to return an equivalent by paying a similar sum 
to that deposited with him when he is asked for it. The money paid into 
the banker’s is money known by the principal to be placed there for the pur- 
pose of being under the control of the banker; it is then the banker’s money; 
he is known to deal with it as his own; he makes what profit out of it he can, 
which profit he retains to himself, paying back only the principal according 
to the custom of bankers in some places, or the principal and a small rate of 
interest, according to the custom of bankers in other places. Since the Cal- 
cutta High Court was dealing with a case of a banker, the observations from 
Halsbury as well as from the House of Lords’ case being appropriate were 
quoted in extenso. Yet another case on which reliance is placed by Mr. Mano- 
har is Santosh Kumar v. The King* That was also a case of a deposit in 
bank by the complainant, who held a current account. The complainant’s 
case in brief was that the managing agents of the bank used the money which 
he deposited in his current account for the purpose of other businesses and 
thereby they committed the offences charged against them. That was a pecu- 
liar case where the investment by the bank in the business of its own was it- 
self styled as misappropriation of money. A similar observation as in the 
earlier judgment is found in para. 4 of the report. That was a case where 
the charge was yet to be framed and even evidence was yet to be led. On the 
application of the accused, the High Court held that the relationship between 
a depositor and a bank is the simple relationship of a creditor and a debtor. 
A depositer who deposits money in a bank in his current account is nothing 
more than a creditor and it cannot be said that there has been any entrust- 
ment to the bank for any particular purpose. The bank, of course, is l‘able 
to refund the money to the depositor when the depositor calls for it, but the 
money deposited belongs to the bank and the bank is entitled to deal with it 
as it likes. 

Mr. Manohar also relied upon a judgment of the Allahabad High Court 
which comes very near the facts of the present case. In State v. Tirath Dass 
the Court was concerned with a certain amount paid by the complainant to 
one of the partners of a firm in Bombay for the purpose of depositing that 
money into the firm account in the first instance and then utilise it for the 
purpose of purchasing certain goods for the complainant. The entry, how- 
ever, showed that the money was entrusted by the complainant to one Tirath 
Das, a partner of the Bombay Firm of Jhangiram Hukumchand Bombay- 
wala, but no purpose was mentioned in that entry. That was the entry made 
in the complainant’s own accounts. When the goods were purchased and the 
Bombay firm and Tirath Das were asked to make payment out of the deposit 
amount, they did not make payment, and the complainant had to make pay- 
ment himself. He then claimed back the deposit amount and the reply sent 
by the Bombay firm was to request the complainant to wait for ten days. 
Even during those ten days, money did.not arrive and hence the complaint 
under s. 409 of the Indian Penal Code. After quoting s. 405, the judgment 
proceeds to point out that the one underlying idea in s. 405 is undoubtedly 
this that the property which is the subject-matter of entrustment, or in respect 
of which dominion is passed over to the accused, does not even for the time 
being, become the property of the accused which he could use for his own pur- 
poses. The creation of the trust or the passing of dominion over certain pro- 
perty implies that the person to whom property is handed over does not be- 
come the beneficial owner thereof even for the time being. It further im- 
plies that there is a responsibility to return the article which has been depo- 


3 (1848) 2 H.L.C. 28, at 35. 5 [1054] ATR. All. 583. 
4 [1950] A.I.B. Cal. 193. 
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sited by the complainant. In the absence of any such contract in specie, the 
non-return of the deposit by the Bombay firm did not constitute any offence 
under s. 405 of the Indian Penal Code. 

A discussion of the available case law as well as the main ingredients of 
s. 405 of the Indian Penal Code would show that there has got to be an en- 
trustment or dominion over the property in the first instance. It must be in 
respect of the property. The word ‘‘property’’ in s. 405 of the Indian Penal 
Code has been understood as movable property. Then there must be a mis- 
appropriation or conversion by the accused to his own use of that property, 
or he must have dishonestly used or disposed of that property in violation of 
any direction of law prescribing the mode in which such trust is to be dis- 
charged, or of any legal contract, express or implied, which he has made 
touching the discharge of such trust, or wilfully suffers any other person to 
do so. When these ingredients are established, then only the offence could be 
held proved. Mr. Manohar particularly lays emphasis on the fact that in a 
case of breach of trust under s. 405 of the Indian Penal Code, there must 
necessarily be an obligation to return the property entrusted in specie. In the 
matter of deposit of money, the same currency notes are not to be returned 
but an equivalent amount is to be returned. So far as the depositor’s money 
is concerned, this may be correct, but I do not think that a restricted ap- 
proach of requiring the articles to be returned in specie could be laid down 
as an indispensable part of s. 405 of the Indian Penal Code. If for instance, 
money is handed over for a specific purpose or with specifie directions and 
those directions of law or contract are not obeyed, there can be a case of mis- 
appropriation. If fact, such a contract could be made even with a bank. If 
a banker agrees to keep a certain amount, deposited with him, as a separate 
fund to be utilised for a specific purpose, then mixing that amount in the 
general revenue of the bank and not utilising that amount for the specifie pur- 
pose would constitute a violation of the terms of the contract under which 
the entrustment took place. However, the broad proposition of the require- 
ment of entrustment is basic to the creation of any situation where an offence 
under s. 405 of the Indian Penal ‘Code is being alleged. 

Mr. Chandurkar, appearing for the State, relied upon certain observations 
of a Division Bench judgment of this Court in Kanhayalal Supdubhai v. 
Hiralal.6 That was a civil suit for an account of certain deposits, and the 
question that arose for consideration was about limitation. If the transaction 
of monies kept with the defendant in that case could be styled as a mere loan 
transaction, then the period of limitation would be different. However, if it 
could be held that the transaction was one of deposit, then the article that 
would be applicable would be quite different. The Court was then called up- 
on to consider the ingredient of deposit and pointed out that there is an ini- 
tial difference between a deposit and a loan. A deposit, as distinct from a 
loan, means a passing of money not for the convenience of the man to whom it 
is given but for the benefit of the person who hands it over. In a transaction 
of loan, a person to whom money is paid is a needy person for whose need 
money is paid. In a case of deposit, the person to whom money is paid, is 
not in need of money, but the person who pays money is in need and, there- 
fore, finds out a person with whom the money could be deposited. To the ex- 
tent of that transaction, the person with whom money is deposited becomes a 
banker. That approach, to my mind, is entirely different where a sort of trust 
is conceived of, for the purpose of applying a different article of the Limita- 
tion Act. I do not think that the case on which Mr. Chandurkar relies can 
be of any particular assistance in deciding the question that is raised before us. 

I am, therefore, inclined to infer that in order that a charge could be 
framed against the accused petitioner, it was primarily necessary to establish 
that there was an entrustment of property. Even if the complainant is taken 
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at his words, it only means that he deposited the money on condition that it 
will be returned to him together with ‘interest, as was customarily paid to 
others as and when the deposit amount is asked back by the complainant. It 
is not the term of the contract at all that the amount deposited by the com- 
plainant was to be kept as a separate fund or was to be specifically applied 
to a particular purpose. The accused acted as a banker so far as the deposit 
is concerned. As soon as the complainant deposited the money with the ac- 
cused except with the obligation of returning that amount when demanded as 
‘per terms of the contract, the beneficial ownership in that money passed on 
to- the accused. who was entitled to maké'‘use of it for his own purpose. He 
could. mix it with the general fund of his shop and could utilise that money 
‘as his normal revenue for the purpose of his business. It was not necessary 
for the accused to return the same money. He was only obliged to return an 
equal amount. aş- and whén demanded. The relationship that is created is only 
that.of a creditor. and debtor. If the,debtor denies the debt and even if that 
denial is’ dishonest’, it“1s difficult to infer that a criminal liability is incurred 
which could constitute an offénce under s. 405 of the Indian Penal Code. In 
this view of the matter, so far as the facts of this’ case are concerned even 
accepting the complainant at ‘his word, no case is made out that a charge 
under s. 406 of the Indian ‘Penal Code requires to be framed. The learned 
Magistrate was, therefore, in error, in framing a charge even if the case of 
the complainant was not to be rebutted. 

I ‘would, therefore, accept this révision application, make the rule absolute 
and quash the charge that is framed’ against the accused. As no case for fram- 
ing ‘the charge. is made out in the eyes of law, the accused shall stand dis- 
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DESHMUKH J. The petitioner -is: a resident of -Ward No. 6 at Katol, Tahsil: 
Katol, district Nagpur’ He contested the muhicipal election which ‘took place 


* Decided, ` November 14, 1967. Ppor Civil of 19862 decided by Ábhyankar and Wagle 556 


Application "No, 1064 of 1967. $ on October 10, 1968 Unnre Note Ñ. r 
(1914) 16 Bom. L,R, 749. n -1964-Mb. LJ. $ p.): te No, 0 in 


z (1929) 31 Bom. L.R., 1225. E i 4. Toseta TR. 8.0. 140, > . --, 
3 < (1963) Special Clvil pppn ‘No, 182° ° - eo Pack 


‘ aa ae 
BL R—21 . . SEE ee D aS yat DE : 


286 THE BOMBAY LAW REPORTER, [von LXX. 


on June 3, 1967. He was elected as a member and the election results were 
published in the Gazette on June 9, 1967. On June 19, 1967, respondeut 
No. 2 filed an election petition in the ‘Court ‘of the District Judge at Nagpur. 
In that petition, it was alleged, that the petitionér was disqualified from be- 
coming a member of the Municipal’ Council under the provisions of s. 16(/) 
(h) of the Maharashtra Municipalities Act, 1965. It was also alleged that the 
petitioner had imported one tin of paint sometime in September 1965. A bill 
in that behalf was sought to be ‘served on August 29, 1966, but he declined 
to accept it. Hence the same bill, which is now exh. 16, was sent under re- 
gistered cover which he received on Septembér 2, 1966. The dues under that 
bill were not paid during the entire period when the petitioner sought elec- 
tion and got elected. The bill has been paid on June 14, 1967: In view of 
these facts, it was alleged that the petitioner was not qualified to become a 
councillor as provided by s. 16(/)(h) of the Maharashtra, Municipalities Act. 

Most of the facts were’ not disputed - by the petitioner. He admitted that a 
tin of paint was imported by. him in 1965. Though the attempt to present 
the notice on August 29, 1966, was denied by. him, he admitted the receipt 
thereof under a registered cover on September 2, 1966. Whether the notice 
was in fact tried to be presented on August 29,-1966, “is of no consequence in 
view of the dates which are already mentioned. He further alleged that this 
notice was not a legal and valid notice, under s. 150 of the Maharashtra 
Municipalities Act, 1965. It is a condition precedent to serve a proper notice 
under that section before a person. becomes disqualified ‘from contesting the 
election. The other defence was that assuming that that was sought to be a 
notice under s. 150, it does not satisfy the requirements of that. section. . The 
various ingredients, which should have been mentioned in such a notice, do 
not find place in exh. 16. The disqualification indicated in s. 16(J )(h) is 
not attracted to the facts and circumstances of this case. It was also plead- 
ed that the notice under s. 150 must strictly comply with all the requirements 
Load and it cannot be accepted that substantial compliance would be 
enoug. 

On these pleadings, the learned District Tage as Election Tribunal under 
the Municipalities Act, came to the conclusion that exh. 16 must be deemed 
to be a notice under s, 150 of the Maharashtra Municipalities Act. He held 
that s. 150 does not prescribe any form. In the absence of any form if there 
is substantial compliance with the provisions of s. 150, that would- amount to 
a service of valid notice. Having come to that conclusion, the learned Dis- 
trict Judge set aside the election of the petitioner. Being aggrieved, he has 
filed this petition. t 

As pointed out by us earlier, ‘thost of the facts are not in dispute. The 
service of notice, exh. 16, on September 2, 1966, is accepted by the petitioner. 
It is also not challenged ‘that the payment in respect of the imported contents 
relating to octroi dues was outstanding till June 14, 1967. This. was long 
after the elections were over.’ In order that a person should be disqualified 
under the relevant provisions, it must be shown that the disqualification is 
clearly attracted under the provisions of the Municipalities Act. Section 16 
(1) (A) is in these terms: 

“"16.(1) No person shall be qualified to Herons a Councillor whether byelection, co-option o 
nomination, who—.,, 

(h) isin arrears (otherwise than as a trustee) of any sum due by him to tho Council after 
the presentation of a bill therefor to him under section 150; òr”, 

On reading the section it is obvious that the disqualification attaches to a 
person who is in arrears of a sum. due by him to the Council. Such arrears 
must continue even after the presentation of a bill thereof to him under 
s. 150. It is, therefore, necessary on the prima facie reading of this section 
that a Municipal Council must claim some amount as due. It must present a 
bill under the provisions of s. 150. In spite of such presentation, if the arrears ` 
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continue, then the person is disqualified from becoming a Councillor, whether 
by election, co-option or nomination. If the arrears continue at the time 
when he has to become a Councillor, then he is disqualified. 

It would then be relevant to see the provisions of s. 150 under which notice 
is required to be given. Section 150 is placed in Chapter X relating to re- 
covery of municipal claims. Section 149 onwards contained in Chapter X re- 
lates to general provisions of recovery of taxes and claims by the Municipal 
Council. Section 149, which is general in its terms, lays down the procedure 
prescribed for the recovery of amounts on account of taxes, fees or penalties 
imposed or as may hereafter be imposed by or under this Act or rules or by- 
laws made thereunder and all amounts on account of contract, auction, lease, 
or any money claimable under this Act or under the rules or by-laws made 
thereunder shall, save as otherwise provided, be recoverable in the manner pro- 
vided in this Chapter. Unless there is any other specific provision, all dues, 
which are claimed by the Municipality, could be recovered under the provi- 
sions of this Chapter. 

Section 150, which is the most relevant section requiring interpretation in 
this case, is in the following terms: 

“150. (2) When any amount becomes due to the Council under this Act or the rules oe 
by-laws mado thereunder, the Chief Officer shall, with the least practicable delay, cause to br 
presented to the person liable for the payment thereof, a bill for the sum claimed as due, 

(2), Every such bill shall specify the period for which, and the property, occupation or 
thing in respect of which the sum is claimed and shall also give notice of the liability incurred 
in default of payment and of the time within which an appeal may be preferred as hereinafter 
provided against such claim, 

(3) Ifa person to whom such bill is presented pays, within fifteen days from the presenta- 
sion thereof, the whole sum claimed as due, then a discount equal to one per cent of such sum 
thall be paid by the Council to him in such manner and within such period as may be prescribed,’ 

Sub-section (7) of s. 150 requires the Chief Officer to cause to be presented 
a bill to a person who is liable for payment of any amount which becomes 
due. The bill to be presented relates to the sum claimed as due. Sub- 
section (2) lays down the contents of such a bill. It opens with the clause 
‘every such bill’? which means the bill mentioned in subs. (J). Such a bill 
has to specify the period for which, and the property, occupation or thing 
in respect of which the sum is claimed. This is the second requirement of 
such a bill. The first requirement is contained in sub-s. (J) which relates 
the sum that becomes cue. Further requirement of such a bill is that it shall 
give notice of two distinct things; one is the liability incurred in default of 
payment and the other is the time within which an appeal may be preferred 
as hereafter provided by the provisions contained in Chapter X. Sub- 
section (3) merely refers to a facility that is provided to the tax-payer if he 
pays the entire amount of the bill within 15 days from the date of presenta- 
tion of the bill. If the payment is not made within 15 days, what conse- 
quences should follow and what steps the Municipal Council can take are in- 
corporated in ss. 151 and 152 and the following sections. 

On a plain reading of this section, it appears that a bill, which is required 
to be presented by the Chief Officer under s. 150 of the Maharashtra Munici- 
palities Act, has to contain the following particulars: 

(1) Amount claimed as due. 

(2) The period and the property, occupation or thing in respect of which 
the sum is claimed. 

(3) It must indicate the liability which would be incurred in default of 
payment, and 

(4) It must specify the time within which an appeal may be preferred as 
provided by the other provisions of the Act. 

On a plain reading of this section, therefore, it appears that in order that 
a bill should answer to the description of being one under s. 150 of the Maha- 
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rashtra Municipalities Act, it must contain all the above-mentioned items as 
contemplated by that. section. : 

If the bill exh. 16, which is the foundation of the alleged disqualification of 
the petitioner, is examined against these provisions, it appears to be wanting 
in several particulars. The printed form used for issuing exh..16 admittedly 
relates to the old printed stationery when the present Council was a Muni- 
cipal Committee under the provisions of the C.P. and Berar Municipalities 
Act, 1922. It is a notice under Octroi Rule No. 18. In this notice the peti- 
tioner is informed that he has imported certain goods within the municipal 
limits without paying the octroi ‘dues and without being noticed by the ‘officers 
of the Municipality. He is, therefore, informed that he should pay double 
the duty due within one week from the date of receipt of this notice. Exhibit 16 
as originally issued refers to the date of import as being September 26, 1964. 
Jt bears the railway receipt No. 040856. The third column relates to the name 
of the importer. The fourth column relates to the place from “where the 
goods have arrived. -The next. column relates to the description of the pro- 
perty. The original description was three cases of paint and two drums. The 
weight shown is 0.51. In the last three columns relating to the duty pay- 
able, double duty and the endorsement, there is a- general remark that after 
showing the bills or vouchers, double duty should be paid off. This is the 
type of notice which is styled as demand notice, that has been issued against 
the petitioner. It may incidentally be noted that the son of the. petitioner 
went ‘to the Municipal Office on June 14, 1967, for making payment. He pre- 
sented a written application which is on record, He pointed out to the muni- 
cipal authorities that the original notice exh. 16 which was served upon him, 
is missing. He has, therefore, produced for the ‘inspection of the municipal 
authorities the original vouchers of import. Looking to that voucher exh. 22, 
the municipal authorities made a report to the Chief Officer that there are 
several mistakes in the demand notice issued to the-party. The date is wrong 
the railway receipt number is wrong, the description of the articles was’ wrong 
and the weight was wrong. Below such a report, there is an order . of the 
Chief Officer directing the officers-of the Octroi Section to correct the bill. 
Accordingly, exh, 16 as it is now presented in Court: is corrected on June 14, 
1967, when payment was made by the son of the petitioner. At present, the 
date is changed to September 29, 1965, the railway receipt number now ap- 
pearing is 239708, the deseription of the articles is changed to one case of 
paint only and the weight is reduced to 0.22. Having made these _ correc- 
tions, a receipt was passed to the son of the petitioner for the adequate 
amount, or the double of the original duty. 

Mr. Manohar, learned counsel appearing for the petitioner, urged that 
exh. 16 is not a notice under s. 150 at all. Unless there is a proper, legal 
and valid notice under s. 150, a disqualification enacted in cl. (h) of sub- 
s. (1) of s. 16 would not attach to the petitioner. According to him, the 
service of notice under s. 150 was a condition precedent to the arising of the 
disqualification. It does appear that merely being in arrears of municipal 
dues, is not made a disqualification per se. In order that such disqualifica. 
tion under s. 16(/)(h), should be attracted, there must be arrears and the 
Municipal Council must present a bill in respect ‘thereof under s. 150. When 
these two conditions are satisfied, the disqualification at once arises and if it 
continues on the date when the party wants to become a Councillor, he would 
be declared unqualified because of the outstanding arrears. , 

So far as this part of the approach is-concerned, not much dispute is being 
raised on behalf of respondent No. 2. It is conceded that the mere fact of 
arrears without anything further ‘is not ‘declared’ a ‘disqualification by this 
Act. It is also agreed that a notice under’s. 150 has got to be given. How- 
ever, the main contest between the rival claimants is centred: round the natura 
and.contents of-a notice to be issued under s; 150: of the present Municipali- - 
ties Act. Mr. Manohar conceded for the purpose of this election petition that 


1967.] -KASTUROHAND V. DIST. JUDGE, NAGPUR (a.C.J.)—Deshmukh J. 289 


the octroi dues remaining outstanding when the present Council was a Com- 
mittee under the C.P. and Berar Municipalities Act, may be taken as money 
recoverable under the provisions of s. 150. It is on that footing that it is 
necessary to:examine the nature and contents of the notice. that must be 
served on a party before he is disqualified under s. 16. : 
In order ‘to emphasise the fact that every one of the ingredients mention. 
ed in sub-ss. (7) and (2) of s. 150 must appear in the notice, Mr. Manohar 
took us to.some decided cases under the provisions of prior existing muni- 
cipal laws which are more or less in pari materia with the present ss. 150, 
151 and 152. The first case on which he placed reliance is Surat Manicrpalsty. 
v. Chabildas.! The Surat Municipality recovered certain amounts of house- 
tax from the plaintiff by resorting to distress warrant. The distress warrant, 
which was issued under s. 83, is required to be preceded by a notice under 
s. 82 which is analogous to the notice under s. 150 of the present Munici- 
palities Act. Even the wording of ss. 82(/) and 83 is more or less similar to’ 
the wording of ss. 150 to 152 of the present Act. On facts, it was found that 
the notice did not mention the period of appeal. Even then, it ‘was held’ 
that the plaintiff could claim a refund of the amount recovered on the ground’ 
that the proceedings for recovery were unlawful. A decree was granted to the 
plaintiff and, in the appeal by the Municipality to the High Court, a Divi- 
sion Bench of this Court held that the penal consequences of recovery by dis- 
tress warrant are based upon a proper service of notice under s. 82. A valid 
notice complying with the provisions of s. 82 is the foundation of the autho- 
rity of the Municipality to resort to distress proceedings. In that view, the 
decree for refund passed by the Courts below was confirmed. 
_ Mr. Phadke, learned counsel appearing for respondent No. 2, tries: to dis- 
tinguish this judgment on the ground that it relates to distress proceedings: 
He says’ that so far as similar recovery under s. 151 and onwards of Chapter 
X is concerned,’it may require a strict compliance with the provisions of s. 150. 
However, the approach in matters relating to elections has got to'be different 
than the approach when the Court is called upon to construe the’ effects of 
penalties, like recovery by distress warrant.- According to him, s: 16(/) (A) 
has been advisedly enacted by the Legislature in a certain manner. The dis- 
qualification is in¢urred as soon as a mere bill is presented. The recovery 
proceedings could not be started by the Municipality until the period of ap-. 
peal was over, The right to appeal was a substantive right so far as chal- 
lénging the bill was concerned and to avert the distress proceedings. That 
consideration is not relevant when the Legislature makes the presentation of: 
a bill itself a disqualification in a candidate. This is based, according to him; 
on the sound principle of avoiding a conflict between private interest and 
public duty. The interpretation made by this Court in the Surat Munici- 
pality’s case is not relevant, according to him, for construing s. 150 in rela- 
tion to the disqualification under s. 16. We will presently examine the vali- 
dity of ‘that argument after referring to the other cases relied on by 
Mr. Manohar. an ery ` 
“The next case on which reliance is placed is Raipur Manufacturing Com- 
pany v. Ahmedabad Municipality The earlier judgment quoted above was 
followed in this case, where some provisions, namely, ss. 82 and 83, were re- 
quired to be interpreted. It was observed that in the case of penalties, the 
requirements of the law before the penalty ig incurred must be strietly com- 
plied with. Mr. Phadke’s comment on this case is the same which he made 
earlier in respect of the judgment discussed aboye, Mr. Manohar also relied 
upon a recent judgment of this. Court in Raddulal Bhurmal Agrawal y. 
Wasudeo Laxman Irle where the election of a Sarpanch of the Village Pan- 
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chayat was sought to be set aside. The Sarpanch was in arrears which he 
had not paid. Section 14 of the Village Panchayats Act lays down disquali- 
fications. One of the disqualifications is that a person, who does not pay the 
amount of the bill within three months after the date of service, is disquali- 
fied from becoming a member of the Village Panchayat. This case is not 
relied upon so much for the facts as for general observations which related 
to the penal consequences following upon the observance or non-observanice of 
certain statutory duty. It was sought to be argued that the Sarpanch was 
also a member of the previous Panchayat and knew that he was in arrears. 
He failed to serve a notice upon himself and, in the circumstances, being 
fully aware of the arrears, he should be declared disqualified. It is pointed 
out by a Division Bench of this Court that there can be various reasons for 
not serving a notice. Mere non-payment of taxes is not made a disqualifica- 
tion. The disqualification flows from the fact that a valid notice is served and 
in spite of that notice within the statutory period, the arrears of taxes are 
not paid. Mr. Manohar relied upon this judgment for the purposes of show- 
ing that wherever penal consequences flow from non-observance of certain 
provisions, those provisions must be strictly construed. In order to support 
the reasoning of the learned District Judge, Mr. Phadke relied upon some 
general observations of the Supreme Court in Pratap Singh v. Shri Krishna 
Ghipta The facts of that case were entirely different, where a nomination 
paper was rejected for a technical flaw. Mr. Phadke points out the general 
observations of the Supreme Court for the purpose of interpreting statutes 
relating to elections. The relevant observations on which he relies appear in 
para. 3 of the report: They are as follows (p. 141): 

“We do not think that is right and we deprecate this tendency towards technicality; it is 
the substance that counts and must take precedence over mere form, Some rules are vital and 
go to the root of the matter: they cannot be broken; others are only directory and a breach of 
them can be overlooked provided there is substantial compliance with the rules read as whole 
and provided no prejudice ensues; and when the legislature does not itself state which is which 
judges must determine the matter and, exercising a nice discrimination, sort out one olass from 
the other along broad based, commonsense lines,” l f 

‘We think that there can be no: quarrel with the approach suggested by the 
Supreme Court. The only question will be of determining what is mere tech- 
nicality and what is substantial compliance when the provisions of a parti- 
cular statute in relation to a particular function are being examined. Coming 
now to the provisions of the Maharashtra Municipalities Act, the broad fact 
that must be remembered, is that mere arrears of certain dues of the Muni- 
cipality are not made a disqualification per se. Mere knowledge of a party 
that he is in arrears is also not relevant. What is made a disqualification is 
a non-payment in spite of the presentation of a bill under s. 150. In order 
that a person is, therefore, disqualified, it must be shown that a bill under 
s. 150 was presented. What a bill under s. 150 should contain is quite plain 
from the obvious wording of that section. It is true that s. 150 does not pre- 
scribe a specific form. It may be, therefore, that a party would not be per- 
mitted to complain that a certain bill is not in a particular form. If, how- 
ever, it is a bill in writing presented to him and contains.all that s. 150 re- 
quires, then the mere form could not be a matter of dispute. To that extent, 
it is not possible to take any exception to the argument addressed on behalf 
of respondent No. 2. However, before a document could be called a bill under 
s. 150, it is necessary to determine what it must contain. We have already 
enumerated what such a bill should contain. . Sub-section (2) of s. 150 opens 
with the clause ‘‘Every such bill shall specify...’’. The use of the word 
‘‘shall’’ by the Legislature must prima facie be taken to be a mandatory pro- 
vision, unless by examining the contents of that section and the other relevant 
provisions of the Act, it.is possible to say that the requirements are merely 
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directory. This has been:pointed out by the Supreme Court in State of U.P. 
v. Babu Ram Their Lordships observed that when a statute uses the word 
“shall”, prima facie, it is mandatory, but the Court may ascertain the real 
intention ‘of the Legislature by carefully attending to the whole scope of the 
statute. They proceeded to point out the consideration which should be taken 
into account by Courts in finding out the real intention of the Legislature. 


While examining the provisions of s. 150 from that point of view, we find 
that it occurs in a Chapter which provides the general remedies of the Muni- 
cipalities for effecting recoveries. Chapter X deals with the recovery of 
Municipal claims and provides methods of recovery unless they were already 
provided by the other provisions of the Act. The provisions of s. 150 are, 
therefore, general in their application. The second important point to be re- 
membered is that the non-compliance with the bill by the party leads to cer- 
tain’ consequences which are provided in s. 151 and onwards. The Municipal `- 


Committee, for instance, is authorised to issue a notice of demand after fifteen `+ 


days after the presentation of the bill if the payment is not made by the 
party. What such notice of demand should contain is laid down by clauses 
(a) to (c) of s, 151. Section 152 further points out that a person not mak- 
ing payment of the bill within fifteen days even from the date of service of 
the notice of demand, is made liable for paying the costs of recovery and 
further liable to the issue of distress warrant and recovery proceedings by 
sale of moveable and immoveable property of that defaulter. These are, there- 
fore,.the consequences which. follow if there is nò compliance with the bill 
presented under's. 150. So far as these consequences are concerned, it is be- 
ing said in terms of the judgment of this Court in Surat Municipality v. 
Chabildas that a strict compliance with the provisions of s. 150 may be neces- 
sary when the Municipality wants to resort to the distress preceedings provided 
by. the sections following that section. It is, however, being argued that the 
approach for the purpose of construing the provisions of s. 150 should be differ- 
ent when the disqualification under s. 16 is to -be taken into account. The 
obvious infirmity of this approach is that it requires the same section of the 
statute to be read in two different ways when the same section is made the 
basis for two different consequences. If it is an action by the Municipality 
by way of issue of distress warrant, then the same words of s. 150 become 
mandatory. However, when it is a question of disqualification under s. 16, 
then the provisions of s. 150 become directory and substantial compliance is 
enough. We think that such interpretation of a section, which is a part and 
parcel of the general scheme of this Act, is not possible. 


. Every resident of the Municipality is not necessarily interested in contest- 
ing elections. Could it be said that the Chief Officer, whose duty it is to 
issue notice under s. 150, would issue one kind of notice when recovery under 
s. 152 is contemplated, and another kind of notice when a disqualification for 
election is attached to a party. If a notice has got to be under s. 150, then it 
will be only one type of notice. which will comply with the requirement of 
s. 150. . It. may be that two different types of penal consequences are provided 
by not complying with such a valid notice If a valid notice under s. 150 is 
served under s. 150 as served in the case of one citizen, it may lead to disquali- 
fication for the candidature in addition to the consequences of distress proceed- 
ings. In the case of another citizen, who is not interested in election, mere 
consequence -will -be of distress proceedings. -However, no distinction can be 
made between the tax-payers for whom a-general -notice under s. 150 is pro- 
vided. We are, therefore, of the opinion that looking to the: scheme of the Act 
and the place of s. 150 in Chapter X, the provisions of that section are manda- 
tory -and a valid notice must -specify all the ieee which are required 
to- -be mentioned in pee section. ` 


5 [1961] A.LR. S.C, 751. 
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If we now examine the contents of exh. 12 against this conclusion, it is 
obvious that this notice does not contain several particulars which ought to 
find place in a valid notice under s. 150. We may not quarrel with the form 
of that notice as no specific form has been preseribed. The first requirement 
is to claim the sum due. Such sum has got to be a sum certain. In this bill, 
no sum at all is claimed. A mere direction is given that the petitioner shall 
produce his bill and pay the double amount that may be due on calculation by 
looking to the bill. To say the least, this is no claim for a sum due at all. 
Mr. Phadke, learned counsel appearing for. respondent No. 2, said that the 
petitioner had surreptitiously.taken away the goods to his house. In the case . 
of such a person, it is not possible to ascertain the amount of octroi tax that is 
-due, The Municipality will have no alternative but to issue notice under Oc- 
troi Rule No. 18 directing the party to produce documents. Such a notice 
under Octroi Rule No. 18 is a part of the proceedings for the recovery . of 
octroi. The notice of this type would itself amount to a notice under s. 150. 
We are unable to accept this reasoning. It is not true that, in the case of a 
person, who has surreptitiously imported the goods, there are no means of 
knowing the type of goods imported or the quantity thereof. In fact, the 
evidence of the Chief Officer shows that, in such cases, the officers of the 
Municipality go to the railway station, examine the records of railway re- 
ceipts and obtain particulars for making bills. The bill exh. 16 in dispute . 
is itself the result of such investigation. It has mentioned a date of import, 
the railway receipt number, the description of the goods and weight thereof. 
What has happened in this case is that the petitioner had imported two differ- 
ent consignments, one in his personal name and the other as a Chairman of 
the Cotton Seed Society. The information collected by the officers of the 
Municipality was originally correct, but in making the bills, the particulars 
relating to the import by the Cotton Seed Association came to be noted against 
the individual name of the petitioner. Apart from that clerical mistake theré 
are means of knowing the correct information, and on the strength of this in- 
formation, the Municipality can make a claim and present a bill. . We are 
unable to accept the argument of Mr. Phadke that, in the case of this type, 
there are no means of knowing the type of goods imported for claiming a 
definite amount. We are inclined to think that, for making a claim of the 
sum due, the information, which is necessary, was available to the Municipa-. 
lity before presenting exh. 16 to the petitioner. a 

Another important requirement which is not to be found is the mention of 
the period of appeal. If a party is not satisfied with the correctness of ‘the bill, 
it has a substantive right of making an appeal against the bill. Sub-section 
(2) of s. 150 requires that, among other things, the time within which the appeal 
has to be preferred, must be mentioned, and exh. 16 does not contain anything 
of this kind. It is true that it makes a reference to the period or the time of 
import and the article in respect of which the bill is being presented. ‘That 
requirement is satisfied. The Chief Officer is also obliged to mention in the 
notice the liability that would be incurred in default of payment., In the 
notice exh. 16, there is a reference that in the absence of payment within eight 
days in the Municipal Office, an action. will be taken under the provisions of 
the Municipalities Act. This is all that is stated and no specific indication is 
given as to what penal consequences would follow. . The reference in the notice 
exh. 16 is too vague. What is obviously contemplated is, in the absence of 
compliance with the notice within the time mentioned, a notice of demand or 
warrant would be issued. In the absence of any reference to the penal con- 
sequences, we think that the notice is defective evén on that count. In this 
manner, examining the contents of exh.'16, we find that out of the four im- 
portant ingredients, as many as three are missing.’ Such a notice: could not 
be said to be even a substantial compliance with the provisions-of s. 150, In| 
fact, according to us, this is not a notice under s. 150. If this conclusion is 
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reached, then it is obvious that the disqualification mentioned in s. 16(/) (A) 
has not been incurred at all by the petitioner. The disqualification is incurred 
as soon as a valid bill under s. 150 is presented. Exhibit 16 is not a valid bill 
under s. 150 and sending exh. 16 is no presentation of the bill under s. 16 
(1) (hk), and consequently there is no disqualification incurred by the petitioner. 

In this view of the matter, the writ petition is allowed. The order of the 
learned District Judge, dated October 11, 1967, setting aside the election of 
the petitioner is quashed. The original election petition of respondent No. 2 
stands dismissed. Respondent No. 2 will pay costs of the petitioner in both 


the Courts. Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justics Abhyankar. 
MANDA HARIBHAU v. PANDURANG BALAJI.* 

Hindu law—-Widow—Compromiss by, — Widow allotted husband’s share on partition of joint family 
property—Widow arriving at compromise, in sutt for partition and possession, whereby agreeing 
to enjoy part of allotted property during lifetime and such property to revert to coparceners after 
her death, civil or natural—Remarriage of widow and sutt by her daughter claiming full share 
allotted to widow—Whether daughter's rights affected as result of curtailing by widow of her 
rights by compromise, 

In a partition effected in 1951 between the widow of a coparcener in a joint Hindu family 
and other members of the coparcenary, four fields were allotted to her as ber sbare in the 
property. Subsequently, in a suit fled by her against the coparceners for partition and 
separate possession of her share which was allotted to her, she compromised her claim by 
agreeing to take only two fields for her enjoyment during her life-time which were to revert 
back to the coparceners after her death, civil or natural. Thereafter the widow remarried 
and her daughter, who was a minor at the time of the partition suit and was not made a 
party to it, in a suit against the coparceners claimed the four fields as the sole heir to the 
property allotted to her mother in 1951. Onthe question whether the action of the widow 
in curtailing her own rights in the property either as to the totality of the property or 
rights therein could, in any manner, affect the position and rights of her daughter as an heir 
of her father :— 

Held, that as a result of thepartition, the property got separated asproperty representing 
the share of the widow's husband when she demanded and obtained the four fields aa her 
share in the partition of joint family property, 

that this property, therefore, would devolve thereafter only according to law, and 

that unless the coparceners could establish that what the widow did was necessary i.e., 
justified by legal necessity, her action or abridgment of her own rights within the property 
would in no way affect the claim of the daughter as an beir to the property allotted to the 
widow as representing her husband in the partition, 


Tue facts are stated in the judgment. 


B. A. Udhoji, for the appellant. 
M. W. Samudra, for the respondents. 


ABHYANKAR J. The appellant Manda is the plaintiff in Civil Suit No. 120-A 
of 1957 and defendant No. 1 in Civil Suit No. 92-A of 1957. She challenges 
by this appeal the decree and judgment, which are common to both the suits 
and also common to the appeal in the lower appellate Court. 

Civil Suit No. 92-A of 1957 was filed by respondents Pandurang and Aba 
against the appellant Manda and one Keshao Vyankatesh. This Keshao was 


"Decided, September 26, 1967, Second decree passed by W. K. Almelkar, Civil Judge 
Appeal No, 317 of 1961, against the decision at Hinganghat, in Civil Suita Nos. 92-A and 
of A. T. Zambre, District Judge of Wardha,in 120-A of 1957, 

Appeal No, 17-A of 1959, confirming the 

B.L.R.—22 
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the maternal grandfather of Manda and is dead. This suit was filed on 
September 18, 1957. In this suit respondents Nos. 1 and 2 of this appeal 
claimed a declaration of their. ownership and title to Khasra No. 3/4K and 
Khasra No. 3/3Gh situate at Akola in Hinganghat talug of Wardha district. 
They also claimed a declaration and confirmation of their possession over 
these lands and an injunction against the appellant from in any way inter- 
fering with their peaceful possession. 

Manda, the appellant in this appeal, filed her suit (Civil Suit No. 120-A 
of 1957) on November 21, 1957. She claimed a decree for possession of the 
four pieces of land described in para. 4 of the plaint which include Khasra 
No. 3/4K and Khasra No. 3/3Gh, which were the subject-matter of the earlier 
suit filed by Pandurang and Aba and, in addition, Khasra No. 4/18 and 
Khasra No. 4/19 both also situate at village Akola. She also claimed in the 
alternative a decree directing partition of the property claimed to be a joint 
family property described in Schedule A to the plaint. She wanted a decree 
for Rs. 100 on account of loss of profits for the fields in suit for the year 
1957-58 and other ancillary reliefs. To Manda’s suit she had impleaded only 
respondents Nos. 1 and 2 to this appeal. But the principal contest being 
between the appellant Manda on the one hand and Aba and Pandurang on 
the other, the two suits were between the same parties and raised common 
questions of law and fact. By an order dated August 9, 1958, Manda’s suit 
was consolidated with the earlier suit filed by Aba and Pandurang for the 
purpose of evidence and judgment and thereafter the two suits were tried to- 
gether. It may be mentioned that the appellant Manda had made an applica- 
tion for appointment of a receiver, but that application was dismissed by the 
trial Court. À 

According to the appellant, the parties were related as follows: 


Balaji 


. A * 
Haribhau=Indirabai. Pandurang Aba 


Manda (daughter) : 

The above genealogy would show that Balaji was the father of Manda’s father 
Haribhau and her uncles Pandurang and Aba had formed a joint copar- 
cenary with them. When Balaji died, the three brothers became the members 
of a Hindu joint family having coparcenary property. This position is not 
disputed before me. Haribhau died in March 1951, leaving his daughter 
Manda the appellant and his widow Indirabai. Schedule A filed with the 
plaint gives details of the joint family property owned by the joint family 
when Haribhau died. After Haribhau’s death, some time in April 1951, accord- 
ing to the appellant, a partition took place between the appellant’s mother 
Indirabai and the respondents Aba and Pandurang, and as a result of this 
partition, Indirabai was allotted the fields mentioned in para. 4 of the plaint 
and also put in their possession. This was the position till 1957 summer. 
The appellant then alleged that her mother Indirabai remarried by Pat and 
as a result of this remarriage of her mother, the four fields came in posses- 
sion of the appellant, but it was in June 1957 that the defendants Aba and 
Pandurang took forcible possession of the fields. Thus the cause of action for 
the suit, according to appellant Manda, arose on account of her dispossession 
by respondents Nos. 1 and 2. In the alternative, she claimed that she was 
the sole heir of her mother entitled to the immoveable property mentioned in 
plaint para. 4 and also the sole survivor of her parents, i.e. her father, and 
was entitled to separate possession of one-third share in the property mention- 
ed in Schedule A. 

The defence raised by the respondents in resisting Manda’s suit and in 
support of their own suit appears to be more or less common. The defen- 
dants admitted the existence of joint family after the death of Balaji i.e. their 
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father and also that Haribhau died in a state of jointness possessing joint 
family property as mentioned in Schedule A and that Haribhau had one- 
third share in the property. The respondents also admitted that on the death 
of Haribhau his widow Indirabai, ie. appellant’s mother, had a one-third 
share in the joint family property, but they denied that there was any parti- 
tion between the appellant’s mother Indirabai and themselves, as alleged, in 
April 1951, or that the fields mentioned in para. 4 were given in their posses- 
sion. According to the respondents, Indirabai had filed Civil Suit No. 124-A 
of 1953 which was decided on November 5, 1954, against the respondents for 
partition and separate possession of her one-third share in the joint family 
property; that this suit was ultimately compromised and Indirabai was given 
the two fields Khasra Nos. 3/4K and 3/3Gh of Akola for enjoyment till her 
lifetime according to Hindu Women’s Rights to Property Act. They also all 
alleged that the respondents had reserved to themselves right to take posses- 
sion of those fields after her death, civil or natural, and that this was ex- 
pressly agreed to between the parties in the compromise. They denied that 
Khasra Nos, 4/18 and 4/19 were allotted to Indirabai in a prior partition. 
As regards possession of the fields, they denied that Indirabai was in posses- 
sion from March 1951 to 1957 summer or that Indirabai remarried on July 
20, 1956. They merely alleged that on account of civil death of Indirabai, 
probably meaning her remarriage, the fields had come in possession of the 
respondents on or about April 1, 1957 and that they are in possession of the 
same as owners as a result of the compromise decree. They denied the claim 
of the appellant for a one-third or any share as heir of her father in the 
joint family property or its partition and separate possession. They denied 
the claim for compensation or mesne profits which was styled as premature. 
As regards the cause of action for their own suit (Civil Suit No. 92-A of 
1957), respondents Nos. 1 and 2 alleged that Keshao, the maternal grandfather 
of appellant Manda, had tried to take forcible possession and create disturb- 
ance in their possession on June 28, 1957. The suit was filed by the respon- 
dents for a declaration and confirmation’ of their possession and for restrain- 
ing the defendants from interfering with the same. 

On the pleadings of parties, the salient issues which arose in both the suits 
were settled in the trial Court and the nature of the contest will be reflected 
from the issues in Civil Suit No. 120-A of 1957. They are ag follows: 


“l, Whether in April 1951 there was a partition between the Plaintiff's mother Indirabai 
and the defendants ? 

2. Whether in the said partition field khesra No.3/4K, 3/3Gh, 4/18 and 4/19 were allotted 
to the share of the plaintiff’s mother ? 

3. Whether the plaintiff’s mother was in possession of the said fields till her remarriage on 
20th July 1956 ? 

4, Whether the plaintiff inherited the suit fields on the civil death of her mother ? 

5. Whether the plaintiff was in possession of the suit fields and whether she was forcibly 
dispossessed by the defendants in June 1957 ? 

6. Whether the plaintiff is entitled to get Re. 100/- on account of loss of crops ? 

7. Whether the plaintiff has joint one-third share in the joint family property shown in 
schedule A annexed to the plaint ? 
. Whether the plaintiff is entitled to partition and separate possession of her share ? 

8. Whether in the consent decree passed in Civil Suit No,124-A of 1963 filed by the plaintiff's 
mother for partition only field khasra No.3/4K and 3/8Gh were allotted to her share ? 

2. Whether it was agreed that the plaintiff’s mother would have only life interest in the 
said fields and after her death the same would revert to the defendants ? 

10, Whether defendants became owners of field khasra No, 3/4K and 8/3Gh on account of 
the remarriage of the plaintiff's mother on 12th June 1956 ? 

11, Whether the defendant entered into possession of the said fields as owners on lat April 
1957 ? 

12, ‘Whether the plaintiff's claim for mesne profits is premature ? 

13, Relief and costs,” 
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The learned trial Court found that the claim of the appellant that there 
was a partition between the plaintiff’s mother Indirabai and the defendants 
was proved. He also found that at this partition all the four pieces of land 
described in para. 4 of the plaint were allotted to the share of the plain- 
tiff’s mother. He found that in Civil Suit No. 124-A of 1953 filed by the 
appellant’s mother only Khasra Nos. 3/4K and Khasra No. 3/3 Gh were allot- 
ted to her and there was an agreement between the appellant’s mother and 
the two respondents that Indirabai would have only life interest in these 
fields and that after her death the same would revert to the defendants. As 
regards legal effect of the remarriage of Indirabai, the trial Court held that 
the respondents, i. Aba and Pandurang, became the owners of Khasra Nos. 
3/4K and 3/3Gh on account of the remarriage which the Court found had 
taken place on June 29, 1956, and not on July 20, 1956. It was also found 
that the appellant had not inherited the suit fields after the remarriage of 
her mother and the appellant had no share or one-third share in the joint 
family property as claimed by her. The trial Court also found that the de- 
fendants entered into possession of the fields on April 4, 1957 and as appel- 
lant’s title to the property was negatived on his findings, the suit was dis- 
missed. On the point of quantum of compensation the Court found that if 
the appellant was held entitled to any compensation, it would be Rs. 60 and 
not Rs. 100 as claimed by her in the year 1957-58. Against this judgment 
and deeree which were common to both the suits, appellant Manda preferred 
civil appeal and the two points, which were decided by the learned Judge of 
the lower appellate Court, were whether the present respondents proved ‘that 
the suit property would revert to them after the remarriage of Indirabai, 
which he found in favour of the respondents and he also found that it was 
not proved that Indirabai by compromise had altered the mode of succession 
and curtailed the right of defendant No. 1, i.e. the present appellant. There 
is only one finding of the learned Judges of the two Courts below which re- 
quires to be noticed. The lower appellate Court also confirmed the finding 
of the trial Court that there was a partition between Indirabai on the one 
hand, and respondents Nos. 1 and 2 on the other, in 1'951, as found by the 
trial Court. It was also, therefore, held that at that partition the four pieces 
of land deseribed in para. 4 of the plaint of the appellant’s suit were allotted 
to Indirabai. 

In this appeal, there is only one question that has been argued and that 
related to the effect of the fact found by both the lower Courts concurrently, 
viz. that Indirabai had successfully claimed partition of her husband’s share 
in the joint family property and that the four fields were allotted to her 
share in such a partition which was complete in all respects in April 1951. 
This finding is not susceptible of any challenge and has not been challenged 
before me. It is a puré finding of fact. 

According to the contention of the counsel for the appellant, once it is 
found that the surviving widow of a coparcener of a joint Hindu family 
exercised her right of claiming partition and partition is effected between her- 
self and other members of the coparcenary, then the property allotted to such 
a widow is incapable of being reverted to the other members of the family on 
her death, civil or natural. According to the learned counsel for the appel- 
lant, on the facts of this case, as soon as Indirabai remarried in June 1956, 
the inheritance to the property has to be traced through her or her husband 
Haribhau to the exclusion of other members of the family and the appellant, 
as the only daughter of her father and also of her mother Indirabai, would 
be the sole heir to the property allotted to her mother Indirabai at the parti- 
tion in 1951. l 

In support of this contention, the learned counsel heavily relied on the re- 
cent Full Bench decision of this Court in Ranu Thakur v. Santu Goga. The 


1 [1967] Mh. L.J. 844, s.o. (1966) 69 Bom. L.R. 483, F.B. 
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following placitum would seem to conclude the matter in the controversy : 

“The legal position as to the effect of section 3(2) and (3) of the Hindu Women’s Rights to 
Property Act is that upon the widow succeeding to the interest of her husband under section 3(2) 
and claiming a partition under the right given to her under sub-section (3) of section 3, the 
interest of her husband in the joint family property is completely separated from the coparcenary 
property and that interest in the property of her husband on the death of the widow passes not 
by survivorship to the erstwhile members of the coparcenary but to the heirs of her husband,” 
In the case before the Full Bench, of the two brothers P and G constituting 
a joint Hindu family, P died in 1939 leaving a widow and daughter and a 
widowed daughter-in-law. On March 24, 1939, a partition took place between 
P’s widow and G the surviving brother of P. After partition P’s widow 
sold the property received by her on partition. She died in 1945. On the 
death of the surviving brother his son sued the alienee for possession of the 
property sold to him by P’s widow claiming that the widow being a limited 
owner had no right to sell the joint family property in the absence of legal 
necessity and he was entitled to it as reversionary heir to P on the death of 
the widow. It was established that the alienation was without legal necessity. 
The Full Bench held that the plaintiff’s suit was not maintainable. The in- 
terest of P was completely separated from the coparcenary property and pass- 
ed to his heirs on the death of his widow and not to the plaintiff. 

To the instant case applies this principle under the Hindu Women’s Rights 
to Property Act. It must, therefore, be held that on the remarriage of Indira- 
bai, the property allotted to her at the partition in 1951 became the property 
of the appellant Manda, who is the sole heir of her father as well as of her 
mother. In this aspect of the matter, Manda’s rights to claim possession of 
that property, which had been allotted to her mother’s share in 1951 parti- 
tion, cannot be resisted on any ground. 

It is, however, suggested that the case can be distinguished because after 
the partition Indirabai herself had brought the suit and in that guit, though 
for partition and separate possession of her share, which was allotted to her 
in the 1951 partition, she preferred to compromise the claim and was satis- 
fied getting two fields and that too with limited rights. I do not see how 
the action of Indirabai in curtailing her own rights in the property either as 
to the totality of the property or rights therein, can, in any manner, affect 
the position and rights of the appellant Manda as an heir of her father. 
Tndirabai had certainly no right to bargain away or jeopardise the appel- 
lant’s legal rights in so far as she was a minor and not a party to the suit 
brought by Indirabai. The legal position as it emerges as a result of the parti- 
tion, is that the property gets separated as property representing the share 
of her husband when Indirabai demanded and obtained the four fields as her 
share in the partition of the joint family property. This property, therefore, 
could devolve thereafter only according to law and unless the respondents 
were to establish that what Indirabai did was necessary i.e., justified by legal 
necessity, her action or abridgement of her own rights within the property 
will in no way affect the claim of the appellant Manda as an heir to the pro- 
perty allotted to Indirabai as representing her husband, i.e. Haribhau, in the 
partition. 

Differing from the two Courts below, therefore, I hold that the appellant 
Manda was entitled to claim possession of the four fields allotted to Indirabai 
in the partition of 1951 and that her claim could not be resisted on any valid 
ground. It is also clear that Manda was entitled to mesne profits for the 
year 1957-58 which is the only period for which profits are claimed in this 
suit. Her right to mesne profits for subsequent years will be adjudicated 
when she makes such a claim in a properly constituted action. Manda, ap- 
parently, is a minor and though it is suggested that she may have attained 
majority recently, Manda’s rights to claim mesne profits will be determined 
according to the law of limitation. 
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Thus, the result is, I set aside the judgments and decrees of the Courts 
below and instead direct that Manda, the appellant, will be entitled to im- 
mediate possession of the property in para. 4 of her plaint and respondents 
Nos. 1 and 2 shall deliver possession of the same to her, failing which she will 
be entitled to take possession through Court. The appellant is also entitled 
to a sum of Rs. 60 by way of compensation in respect of profits for the year 
1957-58. The appellant ig entitled to her costs in all the Courts of her suit 
as well as to her costs in the suit filed by respondents Nos. 1 and 2. The 
result, is, the appeal is allowed. Appeal allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Padhye, 


M/S. CHHOTABHAT JETHABHAT PATEL 
v, 
THE INDUSTRIAL COURT, NAGPUR.* 

Bombay Indusirial Relations Act (Bom. XI of 1947), Becs. 78(1)D, 78(1)A, 42(4), 2(13)—Appli- 
cation made by employes under 8, 78(1) D without complying with procedure under s. 42(4) and 
its proviso— Whether Labour Court competent to entertain application—Conatruction of 8, 2(13), 

‘Where an employee claims reinstatement and payment of back wages and the Labour 
Court finds that the order of dismissal, discharge, removal or retrenchment from service 
made by the employer is vitiated on account of any of tho three clauses (4), (4%) and (ti) of 
8.78(1) D of the Bombay Industrial Relations Act, 1946, the Labour Court does not act 
without jurisdiction in entertaining an application made under s. 78(1)D by the employee 
-concerned for the aforesaid reliefs without first complying with the provisions of 8,42(4) 
of the Act, 

The scheme of Chapter XII of the Act,and especially s,78, suggests that by addition of 
para. D of 8,78(1) an additional power is created in the Labour Court and specific remedy is 
provided to the employee which is not conditioned by the provisions of 8,42(4) of the Act, 
Therefore, in working out of the rights under para. D of 8,78(1), it is not necessary for an 

. employee first to approach an employer or to follow the procedure under a,42(4) and its 
proviso, 

Secton 2(73), (the definition section) of the Bombay Industrial Relations Act, 1946, is to 
be so construed as to be reconciled with the scheme and provisions of the Act and not as 
to abridge the benefits of the Act in the case of persons who otherwise are employees but 
who cannot satisfy the test of being an employee within the meaning of the artificial defi- 
nition in s. 2(13)(b) of the Act. 

Laxman Ganbaji v. The State Industrial Court, Nagpur', referred to. 


M. N. Phadke and M. W. Puramk, for the petitioners. 
8. &. Kukday and N. H. Kumbhare, for respondent No. 3. 


ABHYANKAR J. This is a petition under art. 227 of the Constitution filed 
by Chotabhai Jethabhai, a bidi merchant. Respondent No. 3 Nathu Janu Ukey 
was employed as a Zal counting Munshi in the petitioner’s factory at Bhandara. 
The petitioner contended that respondent No. 3 had committed acts of mis- 
conduct, gross negligence of duty, insubordination and similar offences. A 
charge sheet was, therefore, framed against him on May 13, 1965 and he was 
given notice to show cause in respect of these charges. Respondent No. 3 filed 
a written statement. He was informed that an enquiry would be held on May 
15, 1965 at Bhandara. At the enquiry the enquiry officer ordered proceedings 
to be taken against respondent No. 3; he put questions to him and recorded 

*Decided, April 12, 1967. Special Civil Ap- 345 and 575 of 1068, decided by Paranjpe 
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his answers, and on considering those statements he held that the charges were 
proved and respondent No. 3 was dismissed by the order of dismissal to be 
effective from August 1, 1965. : 

Respondent No. 8 filed an application challenging the order of dismissal be- 
fore the Labour Court at Nagpur under s. 78 of the Bombay Industrial Rela- 
tions Act, 1946. The application was filed on or about August 5, 1965. Res- 
pondent No. 3 raised several contentions in this application. He complained 
that the charge sheet was not proper, that the present head office had no autho- 
rity to deal with the case of respondent No. 3 under the standing orders, that 
no evidence was led and was filed on behalf of the employer, that the finding 
is based only on the statement made by respondent No. 3 who was subjected 
to cross-examination, that respondent No. 3 was forced to append his signature 
to the paper without reading it over to him. 

In hig written statement the petitioner traversed several allegations and sup- 
ported the order. The Labour Court after a thorough enquiry held that the 
findings of the enquiry officer were perverse, that the order of dismissal was 
passed by a person not authorised to exercise the power, that the dismissal 
was illegal and therefore the Labour Court directed that respondent No. 3 
should be reinstated and that all the back wages should be paid to him from 
the date of dismissal to the date of the order. 

Against this order the petitioner preferred an appeal to the State Industrial 
Court. Among other grounds, the petitioner contended in ground No, 3 that 
respondent No, 3 had failed to comply with the provisions of law by not making 
an application to the petitioner under s. 42(4) of the Bombay Industrial Rela- 
tions Act which was a condition precedent to the making of an application by 
the worker to the Labour Court, and the order of the Labour ‘Court was liable 
to be set aside on this ground. 

The State Industrial Court upheld the order of the Labour Court. As 
regards challenge to the jurisdiction of the Labour Court based on the provi- 
sions of s. 42(4) of the Bombay Industrial Relations Act, the appellate Court 
held that the challenge involved a question of fact whether or not the respon- 
dent has complied with the provisions of s. 42(4) of the Act. The Court held 
that there is no material on record to justify the presumption that the respon- 
dent had not complied with the provisions of s. 42(4) and the challenge to the 
jurisdiction based on this objection was not tenable. As the objection raised, 
according to the State Industrial Tribunal, a mixed question of fact and law, 
the Court declined to interfere with the order of the Labour Court. In the 
result, the appeal failed and the order of the Labour Court was confirmed. 

The petitioner challenges the order of the Labour Court as well as the State 
Industrial Court, but the only contention pressed before us was the one relating 
to s. 42(4) of the Bombay Industrial Relations Act. No arguments were ad- 
dressed to us as regards the finding of the Labour Court that the order of dis- 
missal was illegal or that the direction for reinstatement and payment of back 
wages to respondent No. 3 was bad on any other ground. We are, therefore, 
required to determine a narrow question of law arising in the case and that 
question is where an employee claims reinstatement and payment of back wages 
and the Labour Court finds that the order of dismissal, discharge, removal or 
retrenchment from service made by the employer was vitiated on account of 
any of the three clauses (i), (#) and (wi) of s. 78(1) D of the Bombay Indus- 
trial Relations Act, whether the Labour Court acts without jurisdiction if the 
employee concerned approaches that Court for the relief of reinstatement and 
payment of back wages without complying with the provisions of s. 42(4) of 
the Bombay Industrial Relations Act. 

In resisting the contentions it is urged on behalf of respondent No. 3 that 
the right and remedy given under s. 78(1) D of the Bombay Industrial Rela- 
tions Act is an independent remedy providing a complete code for its enforce- 
ment and is not controlled either by the provisions of s. 78(1) A(a) (i) or 
s. 42(4) of the Bombay Industrial Relations Act. 
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Section 78(1) D has been introduced for the first time in the Bombay Indus- 
trial Relations Act, 1946, by s. 31 of the Maharashtra Act No. 22 of 1965. This 
Maharashtra Act 22 of 1985, which came into force in the whole of the State 
of Maharashtra from May 1, 1965, made various amendments to Bombay Indus- 
trial Relations Act, 1946, which was in force in areas other than Vidarbha 
in the Maharashtra State till May 1, 1965. The preamble to Act 22 
of 1965 shows that the Act made various amendments or additions and 
alterations to the Bombay ‘Industrial Relations Act, 1946, because it was 
considered expedient to extend the Bombay Industrial Relations Act, 
1946, as amended, throughout the State of Maharashtra and to repeal the 
corresponding laws in force in other parts of the State of Maharashtra, such 
as Vidarbha. Actually, the only other statute operating was the C.P. and 
Berar Industrial Disputes Settlement Act, 1947, which was in force in the 
Vidarbha region of Maharashtra. The Maharashtra Act 22 of 1965 amended 
the Bombay Industrial Relations Act and brought it in force in this region. 
In other words, this piece of legislation was undertaken by the State of Maha- 
rashtra Legislature to provide for a uniform law governing the relations between 
the employees and employers in the matter of industrial disputes and indus- 
trial adjudication and all other cognate and relevant matters. We must remem- 
ber this background when interpreting the various provisions of the Bombay 
Industrial Relations Act, 1946, as amended and which is operating from May 
1, 1965 in the whole of Maharashtra. 

The Legislative Assembly Bill No. 66 of 1964 is the genesis of the Maharashtra 
Act 22 of 1965. Section 31 of that bill recommended addition of a new para- 
graph in sub-s. (7) of s. 78 of the Bombay Industrial Relations Act, 1946, and 
with reference to this paragraph and other changes recommended in s. 78(1) 
of the Act the statement of objects and reasons indicated that the new clause 
D was added to s. 78(1) of the Bombay Industrial Relations Act, in order to 
enlarge the powers of the Labour Court, to require an employer to reinstate 
an employee with full back wages payable to him and compensation not exceed- 
ing Rs. 1,500, and possibility of getting suitable employment more than six 
months prior to the action if such action is out of non-compliance with any 
standing order applicable to the employee. It will be seen that the third ground, 
namely, that the order of dismissal, discharge, removal or retrenchment, ter- 
mination of service or suspension of'an employee being found otherwise not 
proper or illegal was not in the original draft bill but was added to the statute 
when the Act was finally passed. It will thus be seen that cl. D of s. 78(J) 
enables the Labour Court to require the employer to reinstate the employee 
either forthwith or by a specified date and requires that the employer shall pay 
back wages from the date of termination of service or suspension, and ending 
on the date on which the Labour Court ordered reinstatement or the date of 
reinstatement whichever is later. Several contingencies have been enumerated 
to enable the Labour Court to exercise its power and these contingencies are 
that the order of dismissal, discharge, removal, termination of service or sus- 
pension of an employee is made under one or the other of the following cir- 
cumstances :— 

(1) That the order was passed more than six months after the default or 
misconduct came to the notice of the employer. 

(2) That the order was in contravention of the provisions of any law. 

(3) That the order was in contravention of any standing order in force 
applicable to such employee. 

(4) That the order was otherwise improper. 

(5) That the order was otherwise illegal. 

There was no similar power both to order reinstatement as well as payment 
of back wages in the Labour Court prior to the introduction of cl. D to s. 78(7) 
of the Bombay Industrial Relations Act, 1946. It is true, by judicial inter- 
pretation a power was claimed in the Labour Court to order reinstatement of 
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an employee who is dismissed or discharged or whose services are terminated 
if a dispute arises regarding propriety or legality of such an order passed by an 
employer acting or purporting to act under the standing orders. In other 
words, if the order was not made under standing orders but was otherwise 
illegal or improper or against the provisions of any law, or for default or 
misconduct more than six months prior to the date of such order, it does not ap- 
pear that the Labour Court had any power to give relief to such an employee 
under the Bombay Industrial Relations Act as it existed prior to its amendment 
by Maharashtra Act 22 of 1965. A reference was made to a Division Bench deci- 
sion of this Court in Lalbhai Tricumlal Mills v. Dhanubhai.! In that case the 
real issue seems to be one of jurisdiction of appropriate Labour Court. What 
seems to have been contended on behalf of the petitioner-employer was that the 
Labour Court at Bombay was not the appropriate tribunal to take cognizance 
of the illegal dismissal, but it was the Labour Court at Ahmedabad, and this 
was so because, according to the petitioner, it was to the Labour Court at 
Ahmedabad that the employee concerned had made an application under s. 
42(4) of the Act. The issue that arises before this Court, namely, the ambit 
of requirement of either s. 42(4) or read with s. 78(1) A(a) (+) was not ad- 
judicable in that case. We rely on it only for the purpose of showing that the 
Labour Court under s. 78(1) A(a) (+) of the Bombay Industrial Relations Act 
could take cognizance of the order of dismissal of an employee under the 
standing orders, and that before approaching the Labour Court the employee 
had to make an application to his employer as per proviso to s. 42(4) of the 
Bombay Industrial Relations Act. 

Inasmuch as the principal argument in this case is founded on the provisions 
of s. 42(4) of the Bombay Industrial Relations Act and the addition made to 
s. 78 of the Act, it is necessary to understand the scheme of Chapter VIII in 
which the sections find place. Section 42 is as follows: 

“43, (1) Amy employer intending to effect any change in respect of an industrial matter 
specified in Schedule IE shall give notice of such intention in the prescribed form to the repre- 
sentative of employees, He shall send a copy of such notice to the Ohief Conciliator, the Conci- 
liator for the industry concerned for the local area, the Registrar, the Labour Officer and such 
other person as may be prescribed. He shall also affix a copy of such notice at a conspicuous 
place on the premises where the employees affected by the change are employed for work and at 
such other places as may be directed by the Chief Conciliator in any particular case, 

(2) An employee desiring a change in respect of an industrial matter not specified in 
Schedule I or IIT shall give notice in the prescribed form to the employer through the repre- 
sentative of employees, who shall forward a copy of the notice to the Chief Conciliator, the 
Conciliator for the industry concerned for the local area, the Registrar, the Labour Officer and 
such other person as may be prescribed, 

(3) When no settlement is arrived at in any conciliation proceeding in regard to any indus- 
trial dispute which has arisen in consequence of a notice relating to any change given under sub- 
section (1) or sub-section (2),no fresh notice with regard to the same change or a change similar 
in all material particulars shall be given before the expiry of two months from the date of the 
completion of the proceeding within the meaning of section 63. If, at any time after the expiry 
of the said period of two months, any employer or employee again desires the same change or a 
change similar in all material particulars, he shall give fresh notice in the manner provided in 
sub-section (1) or (2), as the case may be, 

(4) Any employee or a representative union desiring a change in respect of (i) any order 
passed by the employer under standing orders, or (ii) any industrial matter arising out of the 
application or interpretation of standing orders, or, (iii) an industrial matter specified in 
Schedule ITI, (except item (5) thereof), shall make an application to the Labour Court and as 
respects change desired in any industrial matter in item (6) of Schedule IU, to the Industrial 
Court: 

Provided that no such application shall lie unless the employee or a representative union 
has in the prescribed manner approached the employer with a request for the change and no 
agreement has been arrived at in respect of the change within the prescribed period”. 


1 (1955) 57 Bom. L.R. 907, 8.0. [1955] A.I.R. Bom, 463. 
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We may observe that there is a slight change effected in s. 42(4) by Maha- 
rashtra Act 22 of 1965, and that change in sub-s. (4) which now requires an 
employee desiring a change in respect of item (5) in Schedule III to make 
an application to the Industrial Court and not to the Labour Court as previ- 
ously permissible. According to Mr. Phadke, the learned counsel for the peti- 
tioner, in substance the complaint of respondent No. 3 raises a dispute falling 
under cl. (a)(i) of paragraph A of sub-s. (J) of s. 78. But such a dispute 
cannot be deemed to arise until respondent No. 3 had made an application as 
required by the proviso to sub-s. (4) of s. 42 to the employer requesting for 
a change. The change requested is a change in respect of the order of the 
employer under the standing order which in this case would mean the order of 
dismissal of respondent No. 3 under the standing orders applicable to respon- 
dent No. 8. The argument is that inasmuch as the petitioner had passed the 
impugned order dismissing the employee, acting or purporting to act under 
the standing orders, and inasmuch as the propriety or the legality of that order 
is challenged, the case of respondent No. 3 is covered by s. 78(1) A(a) (4), 
and therefore must attract the condition precedent for exercise of any right 
of seeking a change in that order as per proviso to sub-s. (4) of s. 42 of the 
Bombay Industrial Relations Act, 1964. 

In fact, the learned counsel’s contention could not have been wider so far 
as the impact of s. 78(J) A vis-awis the new paragraph D to s 78(J/) is con- 
cerned. According to him, whenever an order of dismissal, discharge, removal, 
termination of service or suspension of an employee has come to be passed by 
an employer, it is ordinarily referable to a standing order. But the ground 
of attacking the order of dismissal, discharge etc. may be one of the several 
of the grounds enumerated in the new paragraph D of s. 78(/); the source of 
authority for passing such an order is the standing orders, and if the order 
is referable to the standing orders, it must be held to be an order passed under 
£. 78(1) A(a) (¢), and if a dispute arises in respect of such order, the require- 
ments of s. 42(4) and the proviso must be complied with. In this connection 
our attention was invited to s. 78 of the Act. Under the definition a dispute 
falling in paragraph A of sub-s. (J) shall be deemed to have arisen if within 
the period prescribed under the proviso to s. 42(4) no agreement is arrived 
at in respect of the order, matter or change referred to in the said provision. 

Now, it will be seen that sub-s. (7) of s. 78 enumerates various and different 
powers of a Labour Court under several paragraphs indicated by capital letters. 
Under paragraph A the Labour Court has however to decide a dispute. 
Under paragraph B the Labour Court is empowered to try offences punishable 
under the Act and also to order payment of compensation as provided for or 
determine compensation or its payment. Under paragraph © the Labour 
Court is empowered to require an employer to withdraw any change’held to 
be illegal or to withdraw temporarily any change, the legality of which is a 
matter of issue in any proceeding pending final decision, or to require the 
employer by a mandatory order to provide any change provided such a matter 
was in issue before the Court. A new paragraph D is added to s. 78(7) and 
that paragraph requires the employer to reinstate an employee and also to 
pay any back wages for the period between the date of termination of his 
services and order of reinstatement or actual reinstatement whichever is later. 

According to the learned counsel, whenever jurisdiction of the Labour Court 
is invoked under s. 78(/), it must be by an application, and if application is 
required to be made by invoking the jurisdiction of the Labour Court at the 
instance of an employee, then, according to the petitioner, such an application 
is not tenable unless the employee or the representative union on his behalf 
has approached the employer with a request for a change. How the employer 
is to be approached with a request for a change is provided in rule 538 of the 
Rules framed under the Bombay Industrial Relations Act. The application 
for approaching the employer with a request for change is to be made in writing. 
Rule 53 itself provided a period of six months (now three months) for making an 
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application for change in respect of orders passed under standing orders. It 
appears that there is no period of limitation fixed for an application if the change 
is of other categories, namely, in respect of an industrial matter arising out of 
the application specified in Schedule III, other than item 5. Section 79 makes a 
special provision in respect of disputes falling under el, (a) of paragraph A of 
sub-s. (1) of s. 78. According to the petitioner paragraph D which is added by 
Maharashtra Act 22 of 1965 does not curtail the controlling position of s. 68(J) 
A, and therefore, even if an application is for relief of reinstatement and pay- 
ment of back wages under paragraph D of s. 78(/), the procedure must be by an 
application to the Labour Court, and if the application is to be made in writing 
to the Labour Court, the condition precedent for making such an application 
is approach to the employer with a request for a change in the order passed 
by him. 

In our opinion, the restrictions of s. 78(1) A(a) (4) cannot control the pro- 
cedure or powers of the Labour Court independently conferred for the first 
time on the Labour Court by Maharashtra Act 22 of 1965. It may be pointed 
out during the course of arguments that even though s. 78(7) A(a) (+) refers 
to disputes regarding propriety or legality of an order passed by an employer 
acting or purporting to act under standing orders, the ambit of enquiry and 
the power to grant relief, invested in the Labour Court under the new para- 
graph D covered a much wider field. It could not be reasonably contended that 
if an order of dismissal, discharge, removal, retrenchment, termination of ser- 
vice, or suspension of an employee is made by an employer because (a) it was 
for a fault or misconduct of an employee which came to the notice of the em- 
ployer within six months prior to the date of the order, or (b) the order was 
in contravention of any law, (c) the order was otherwise improper, and (d) the 
order was otherwise illegal, in any of the above cases there was no power in 
the Labour Court to give relief unless it could be shown that the order was 
referable to standing orders, or was purported to have been passed under the 
standing orders. The Legislature has added a new paragraph D to s. 78(/) to 
give additional powers to the Labour Court in respect of certain matters of 
dismissal, discharge, removal, retrenchment, termination of service or suspen- 
sion of an employee. A Labour Court is now empowered to order 
reinstatement and payment of back wages if it finds that the emplo- 
yee is dismissed, discharged, removed, retrenched, terminated from ser- 
vice, or is under suspension for one or the other of the acts enumerated in 
paragraph D, sub-cls. (t), (ti) and (wi). Hach of the paragraphs of s. 78(J), 
A, B, © and D speak of distinct and different powers vested in the Labour 
Court, It may be that in the absence of any specifie provision, dismissal of an 
employee could be considered by the Labour Court as a change, and if that was 
a change, then a request for revoking the order of dismissal might amount to a 
change in respect of an order passed by the employer under the standing orders. 
If it was really intended that-the procedure to be followed by an employee in 
challenging the order of dismissal, discharge, removal, retrenchment, termina- 
tion of service or suspension under one or the other of the circumstances 
enumerated in the new paragraph D should be controlled by the procedure in 
s. 78(1) A, there is no reason why it should not have appeared as an addition 
to that paragraph. Instead, the Legislature has thought fit to make a separate 
provision to invest a distinct and additional power in the Labour Court to 
give relief of reinstatement and payment of back wages to an employee dis- 
missed, discharged, removed from service if such dismissal ete. is found 
to be contrary to the provisions of any law or otherwise improperly 
made or is for the fault or misconduct committed by the employee which came 
to the notice of the employer six months prior to the date of such dismissal, and 
also in contravention of the standing orders. There is no doubt, therefore, 
that the ambit of enquiry under paragraph D is much wider, coupled with ex- 
press powers given to the Labour Court to order reinstatement and payment 
of back wages. 
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It will thus be seen that the whole argument is founded on a supposition 
that the power to decide a dispute regarding the propriety or legality of an 
order passed by an employer, acting or purporting to act under the standing 
orders, necessarily covers adjudication of an order of dismissal, discharge, re- 
moval, retrenchment, termination of service or suspension of an employee made 
by the employer in contravention of the provisions of the standing orders. 
Whether or not this was so under the unamended provisions of s. 78(1) A(a) 
(+), we are clear that there are specific powers to deal with contingencies which 
are now expressly vested in the Labour Court under paragraph D, and it is 
not permissible to import by implication powers of the Labour Court dealing 
with a matter under a. 78(1/) A(a) (+) merely to require that an employee 
must also comply with the provisions of s. 42(4) and its proviso of 
the Bombay Industrial Relations Act. We prefer to construe the effect of 
introduction of new paragraph D to s. 78(/) as creating an additional juris- 
diction in the Labour Court to entertain applications challenging dismissal, 
discharge, removal, retrenchment, termination of service or suspension of an 
employee made by employees under one or the other of the circumstances 
enumerated in cls. (¢) to (ti) of paragraph D, and that power is coupled with 
a further power to grant reinstatement and back wages if it is found that the 
order is illegal or improper either because it contravenes any law or any stand- 
ing order or is otherwise found to be illegal or improper. A power to find 
dismissal or discharge as improper is a much wider power than the power to 
adjudicate a dispute regarding the propriety or illegality of the order passed 
by an employer acting or purporting to act under the standing orders. 


There are numerous instances where an undertaking or an industry may not 
have standing orders, and yet the termination of service may be against the 
provision of law or may be otherwise improper or illegal. A vested right is 
given to the employee to challenge his dismissal, discharge, suspension etc. if 
it was for a fault or misconduct committed by the employee more than six 
months prior to the date of the order. This is a new ground which has been 
made available to the employee to challenge an order of dismissal, discharge 
ete. The Legislature thought fit to make.a provision indicating as to when a 
dispute shall be deemed to arise, and that fictional deeming of a dispute to 
have arisen is provided for in the Explanation. Under the Explanation, read 
with s. 42(4) proviso, a dispute is said to arise if the employer is finally ap- 
proached by the employee in the prescribed manner and no agreement is arrived 
at during the period prescribed; which is a fortnight from the date of presen- 
tation of the request in writing by the employee to the employer. On the 
other hand, the ambit of jurisdiction of the Labour Court under the new para- 
graph D is not fettered by any such requirement regarding such disputes. If 
the employer has taken his action, which so far as the employee is concerned 
puts an end to the relationship between himself and his employer on account 
of the order of dismissal, discharge, removal, termination of service etc., the 
Legislature seems to have thought fit to provide a direct remedy to such an 
employee to approach the Labour Court and challenge his dismissal, discharge 
ete. ` 


It is urged that every request for relief to the Labour Court must commence 
by an application, though there is no specific provision in paragraph D that 
an employee shall make an application. The very wording of the paragraph 
shows that the Labour Court is required to record a fiding whe- 
ther the order of dismissal, discharge, removal ete. is in contravention of 
the provision. of law or standing order, or is otherwise illegal or irregular, ete. 
This postulates enquiry and finding and it is only after a finding in favour of 
the employee is recorded that the Labour Court is empowered to give conge- 
quential relief of reinstatement and payment of back wages. Paragraphs B 
and 'C of s. 78(7) also enumerate some of the powers of the Labour Court. In 
neither of these paragraphs is there any reference to an application being made 
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and yet it is not conceivable that powers under either paragraph B or para- 
graph C could be exercised by the Labour Court without proceeding having 
been. commenced before it by an application. It may be a complaint as men- 
tioned in paragraph B or it may be an application under paragraph C. Nothing 
therefore turns on whether or not there is an express provision for making of 
an application in paragraph D. 


Even paragraph A does not speak of an application. But so far as para- 
graph A of s. 78(/) is concerned, it is related back to sub-s. (4) of s. 42. It 
will be observed that the three categories i in which the application to the Labour 
Court is provided in s. 78(1) A(a) are precisely the categories referred to in 
s. 42(4) of the Act, and sub-s. (4) of s. 42 in turn states that the application 
in one or the other ‘of the matters falling, the employee shall make an applica- 
tion to the Labour Court. But the requirement of making an application to 
the Labour Court seems to have been expressly made in sub-s. (4) of s. 42 be- 
cause of what follows in the proviso. Under the proviso a duty is cast on an 
employee as well as the representative union to approach the employer with 
a request for change. It is only when no agreement is arrived at during the 
period prescribed that an application is permissible to be made to the Labour 
Court, raising a dispute regarding any of the matters mentioned in s. 78(1) 
A(a) (4), (#) and (ti). In none of the further paragraphs it seems to be 
necessary to follow this procedure. We are not prepared to hold that merely 
because s. 78(J) A(a) speaks of propriety or legality of an order passed by 
an employer acting or purporting to act under standing orders, the same res- 
triction should be read in working out the rights under new paragraph D 
added by the Maharashtra Act 22 of 1965. In this context, it is relevant to 
see the legislative history of this provision. 


We have already pointed out that the amendments effected in the Bombay 
Industrial Relations Act, 1946, by Maharashtra Act 22 of 1965 were largely 
made to-bring out a uniform piece of legislation for adjudication and settle- 
ment of industrial disputes in the whole of the State of Maharashtra, Section 
1284 repeals the C.P. and Berar Industrial Disputes Settlement Act, 1947, 
which: was the principal State legislation governing relations between the em- 
ployees and the employers in the industries in Vidarbha region. Under s. 16 
of the C.P. and Berar Industrial Disputes Settlement Act, 1947, an express 
right was conferred on any employee working in an industry to make an appli- 
cation within six months from the date of his dismissal or discharge, to the 
Labour Commissioner. On receipt of such an application, if the Labour Com- 
missioner found that the dismissal or discharge was in contravention of any 
provisions of the Act or in contravention of standing orders made or sanctioned 
under the Act, and was more than six months prior to the date of discharge or 
removal, the Labour Commissioner was empowered to order that the employee 
may be ‘reinstated or he may be given compensation and in addition, to order 
payment of back wages. No similar provision appeared to exist in express 
form in the Bombay Industrial Relations Act, 1946. Inasmuch as this valuable 
right which was available to the workers under the C.P and Berar Act was 
required to be preserved in appropriate form, it seems to us paragraph D was 
specifically added to s. 78(1) of the Bombay Industrial Relations Act. Now, 
there was no such restriction on an employee under s. 16 of the C.P. and Berar 
Industrial Disputes Settlement Act, 1947, that such an employee must first 
approach the employer with a request to ‘make change, or in other words, to 
withdraw the order of dismissal, discharge, retrenchment or suspension. In our 
opinion, therefore, it is unlikely that while incorporating a provision in the 
Bombay Industrial Relations Act in the form of paragraph D to s. 78(1) 
of the Act, the Legislature could have intended that the same right which was 
now made available to the employees in the whole of the State of Maharashtra, 
should be fettered by the requirements of s. 42(4) and its proviso. The Legis- 
lature has conferred a new right to the employee in the areas of the State of 
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Maharashtra other than Vidarbha region and has preserved the rights of the 
employee in the Vidarbha region in the Act by incorporating paragraph D in 
s. 78(1) of the Bombay Industrial Relations Act, which was amended in 1965. 
If the legislative intent is to be gathered from requirements of conditions to be 
satisfied by an employee who has been given a right to challenge his dismissal, 
discharge ete. in paragraph D, we do not find any implication in the amendment 
or in the manner in which the new paragraph D is added to s 78() that it was 
intended to be controlled by the provisions of s. 78(1) A or by s. 42(4) of the 
Bombay Industrial Relations Act. 

It is true that sub-s. (4) of s. 42 enjoins that an employee or a representative 
union on his behalf, desiring a change, has to make an application 
to the Labour Court, and if the application is under cl. (a) (#) 
of paragraph A of s. 78(/), then that application is to be preceded 
by action prescribed in the proviso to sub-s. (4) of s. 42. Even assuming that 
en order of dismissal under standing orders would fall for adjudication of any 
dispute under s. 78(/) A(a) (i), it cannot be disputed that several kinds of 
orders other than orders of dismissal or discharge come to be passed under 
standing orders, and thus the ambit of enquiry and the nature of disputes 
when the dispute arose out of orders under standing orders, is very wide. But 
so far as paragraph D is concerned, the Legislature is making a special provi- 
sion only for orders of dismissal, discharge, removal etc. though also under 
standing orders as well as similar orders which are challengeable as improper 
relief. Thus, there is a special provision made by the Legislature for rein- 
statement or payment of back wages, if they have lost their service on account 
of the order of dismissal, discharge etc. under the circumstances described in 
paragraph D. For the purposes of giving speedy relief in respect of such 
employees, in our opinion, the Legislature has provided a direct remedy by 
way of approach to the Labour Court, and the Labour Court has been speci- 
fieally empowered to give relief of reinstatement and payment of back wages 
which were not expressly provided for until an amendment was effected in 
1966. Thus, the scheme of Chapter XII, and especially s. 78, would suggest 
that by addition of paragraph D an additional power is created in the Labour 
Court and specifie remedy is provided to the employee which is not conditioned 
by the provisions of s. 42(4) of the Bombay Industrial Relations Act, 1946, 
The object of creating an additional power necessarily implies duty to exercise 
the power when the tribunal is approached with a grievance which squarely 
falls within the ambit of the provisions of paragraph D. 

But, it is urged, the moment it is found that even for a relief which can be 
granted under paragraph D by the Labour Court, the occasion for demanding 
such a relief is order of dismissal under a standing order, the provisions of 
sub-s. (4) of s 42 are immediately attracted, and if s. 42(4) controlled appli- 
cations for challenge to an order of dismissal under a standing order, tha 
further requirement of the proviso must be complied with. We are unable to 
accept this contention. It is not disputed that under the scheme of sub-s. (4) 
of s. 42, an employee or a representative union desiring a change is allowed 
to make an application in respect of orders passed by an employer under the 
standing orders. A large variety of orders can be conceived under standing 
orders, including an order of dismissal under the appropriate provisions of 
the standing orders. 

Thus, the order passed by an employer under a standing order is a genus 
and an order of dismissal under the standing order may be a species. Even 
though, therefore, sub-s. (4) of s. 42 makes a proviso requiring an employee 
desiring a change in respect of an order passed by the employer under standing 
orders to make an application, and further requiring that prior to making 
Such an application the employee should approach his employer as prescribed 
by the proviso, we are unable to hold that so far as relief in respect of order 
of dismissal ete. provided for in paragraph D is concerned, such order of 
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dismissal though passed under the standing order, is governed by the provi- 
sions of s. 42(4). We have already pointed out that paragraph D of s. 78(J) 
is an independent provision, and if this is so, it must also be held that so far 
as challenge to order of dismissal, discharge etc. passed under the standing 
order is concerned, they are also excluded from the operation of sub-s. (4) of 
s. 42. But it has been contended that the Legislature was fully aware of other 
provisions in the Act like s. 42(4), when various amendments were effected 
including addition of paragraph D to s. 78(/). Section 42(4) itself has been 
slightly amended by making a separate provision for an application by an 
employee desiring a change in respect of an industrial matter covered by item 
5 in Schedule ©. Whereas previously such an application could be made to 
the Labour Court, the amendment provides that such an application hence- 
forward would lie to the Industrial Court. The Legislature did not think it 
fit or necessary to effect any other change in sub-s. (4) of s. 42. Sub-section (4) 
of s. 42 as it originally stood before paragraph D was added to s. 78(/), neces- 
sarily controlled the procedure required to be undertaken in respect of disputes 
referred to in s. 78(1) A(a) of the Act. If the Legislature had intended that the 
same procedure prescribed by sub-s. (4) of s. 42 should also be followed in respect 
of orders of dismissal, discharge, retrenchment, termination of service or sus- 
pension of an employee when such an order comes to be passed under a stand- 
ing order, no good reason is shown why adjudication and relief in respect of 
such orders made by an employer under a standing order have been included 
in paragraph D along with similar orders in respect of which relief can be 
granted if other conditions enumerated in paragraph D are satisfied. The very 
fact that the Legislature did not think it necessary to make any amendment of 
s. 42(4) which previously governed only paragraph A of s. 78(7) of the Act, 
would show that the scheme of s. 42(4) was not intended to be altered by 
addition of paragraph D to s. 78(1) of the Bombay Industrial Relations Act. 
We have already pointed out that paragraph D represents a separate and self- 
contained scheme investing the Labour Court with additional powers to give 
relief to an employee in the matter of reinstatement and payment of back 
wages if it finds that such employee is dismissed, discharged, removed, retrench- 
ed, or suspended on one of the enumerated grounds, This is a special provi- 
sion, and if in making such a special provision it is also intended to include 
relief in respect of order of dismissal, discharge ete. passed under a standing 
order, we do not see why only in respect of that species of order the requirement 
of s. 42(4) and its proviso should be attracted. Section 42(4), so far as 
orders passed by the employer under a standing order and challenge to the 
order of dismissal or discharge ete. by the employee are concerned, is a general 
provision, but so far as challenge to orders of dismissal, discharge, removal, 
albeit under standing orders is concerned, paragraph D represents a special 
provision. Therefore, we are unable to hold that in respect of orders of 
dismissal under standing orders the worker is hampered by the pre-conditions 
of s. 42(4) and the proviso before he can get relief, when an application is 
made under s. 78(1) D of the Bombay Industrial Relations Act. 

There is yet another contention raised on behalf of the petitioner which re- 
mains now to be considered and disposed of. It is urged that powers under 
paragraph D can be exercised only in respect of an employee because it is dis- 
missal, discharge, removal, retrenchment, suspension of an ‘‘employee’’ that 
furnishes occasion for adjudication and relief by a Labour Court. What is 
urged is that unless it is proved that for grant of such a relief a person is an 
‘‘employee’’ within the meaning of the Bombay Industrial Relations Act, 1946, 
no application is tenable. Our attention was invited to the definition of ‘em- 
ployee’ in the Bombay Industrial Relations Act, in s. 2(J3). That definition 
is as follows: 

“(13) ‘employee’ means any person employed to do any skilled or unskilled work for hire 
or reward in any industry, and includes— 
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(a) a person employed by a contractor to do any work for him in the execution of a contract 
and an employer within the meaning of sub-clause (e) of clause(14); 

(b) a person who has been dismissed, discharged or retrenched or whose services have been 
terminated from employment on account of any dispute relating to change in respect of which 
a notice is given or an application made under section 42 whether before or after his dismissal, 
discharge, retrenchment or, as the case may be, termination from employment; but does not 
include— 

(i) a person employed primarily in a managerial, administrative, supervisory or technical 
capacity drawing basic pay (oxcluding allowances) exceeding five hundred and fifty rupees per 
month ; 

(ii) any other person or class of persons employed in the same capacity aa those specified 
in clause (i) above irrespective of the amount of the pay drawn by such persons which the State 
Government may, by notification in the Oficial Gazette, specify in this behalf;” sA 
According to the learned counsel for the petitioner cl. (a) of the definition 
clause is the governing clause of the definition. Unless, therefore, it is shown 
that the claimant is an employee who was a person who has been dismissed, 
discharged, or retrenched, or whose services have been terminated. on account 
of any change in respect of which notice is given or an application is made 
under s. 42, an ex-employce, merely because he was dismissed, discharged or 
retrenched, cannot make an application for relief under paragraph D of s. 78(1) 
of the Act. 

In this connection reliance was placed on another Division Bench decision of 
this Court in Laxman Ganbaji v. The State Industrial Court, Nagpur? One 
of the questions raised in that case was the interpretation of the definition clause 
of the term ‘employee’ in s. 2(10) of the C.P. and Berar Industrial Disputes 
Settlement Act, 1947. The definition in s. 2(J0) of the C.P. Act is as follows: 

“(10) ‘employee’ means any person employed by an employer to do any skilled or un- 

skilled manual or clerical work for contract or hire or reward in any industry and includes an 
employee dismissed, discharged, or removed on account of any industrial dispute;” 
The case arose out of an application by one Laxman who was served with a 
notice terminating his services in exercise of a contractual option and the con- 
tention that appears to have been raised was that Laxman was not an employee 
who was dismissed, discharged, or removed on account of any industrial dis- 
pute. Accepting this contention the Division Bench observed as follows: 

“A plain reading of the definition of the term ‘employee’ is 8.2(1) as it now stands, shows 
that the only category of persons who, though not in actual employment at the date of the 
application, is included within that term is of persons who are ex-employees and were dismissed, 
discharged or removed on account of any industrial dispute, The disputes must precede the 
dismissal, discharge or removal and the dismissal, discharge or removal must be the result of 
such dispute.” 7 
Even a cursory comparison of the two definitions would show that they are 
not in pari materia and no assistance, in our opinion, can be derived by the 
petitioner in relying on the decision in that case. 

It is necessary to scrutinise the definition in s. 2(/3) of the Bombay Industrial 
Relations Act before the contention can be accepted in the form it is raised. 
According to the learned counsel for the petitioner even under the provisions of 
paragraph D of s. 78(7) of the Act a Labour Court will be powerless to order 
reinstatement and payment of back wages on account of the dismissal, discharge 
ete. which is found to be in contravention of a standing order, unless such a 
person has been dismissed from employment on account of any dispute relating 
to a change in respect of which notice is given or an application is made under 
s. 42. It was also contended that the earlier part of the definition which defines 
an ‘‘employee’’? meaning any person employed to do skilled work or for hire 
or reward is to be ignored and the words which follow, namely, ‘‘and includes’’ 
are to be construed as words of limitation rather than words of extension of the 
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definition. We are unable to accept this construction either. Moreover, the 
definition given in s. 2(73) cannot be rigidly applied if it is repugnant to the 
context or subject. : 

Now, the subject of paragraph D of s. 78(1) is empowering a Labour Court 
to give relief of reinstatement and payment of back wages to an employee 
who has been dismissed, discharged, or whose services have been terminated 
or suspended for one or the other of the causes given in that paragraph. We 
fail to see how such an employee could have satisfied the definition in cl. (b) 
of s. 2(/3) in order to get relief under paragraph D of s. 78(1). That de- 
finition postulates a dismissal on account of a dispute relating to a change 
in respect of which a notice is given or on account of a change or on account 
of any dispute relating to any change in respect of which an application is 
made under s. 42. In other words, the dismissal ete. must follow a dispute 
and that dispute must arise on account of a notice relating to a change having 
been given or an application having been made under s. 42 relating to such 
a change. Surely, a dismissal order may be made not only on account of a 
dispute having arisen, but even in other circumstances. It could hardly have 
been intended by the Legislature (if we are to accept the interpretation put 
on ‘the definition clause on behalf of the petitioner) that almost no employee 
will be entitled to get relief unless such an employee is first dismissed, re- 
trenched or his services have been terminated, and such a dismissal, dis 
eharge, or retrenchment or termination is on account of a dispute re- 
lating to a change in respect of which a notice is given or an ap- 
plication is made under s. 42. We are satisfied that no such startling result 
was contemplated or intended by the Legislature in adding cl. (b) to the 
definition section, as including an employee in the general definition earlier 
given in the opening part of s. 2(/3). Even the definition section is to be 
so construed as to be reconciled with the scheme and provisions of the Act 
and not as to abridge the benefits of the Act in the case of persons who other- 
wise are employees but who cannot satisfy the test of being an employee with- 
in the meaning of the artificial definition in cl. (b) of s. 2(73). If the con- 
tention is taken to its extreme logic, it would mean that the provisions of 
the Act are not available to any employee unless he satisfies the condition of 
cl. 2(13) of the Act. We are unable to hold that such was the intention of 
the Legislature or that the word ‘‘employee’’ in paragraph D of s. 78(/) 
should be construed with reference to this definition. Such a construction 
would be wholly repugnant to the subject or context for which provision is 
made in paragraph D of s. 78(/) and we must reject this contention. 

There is an allegation in the return filed on behalf of Nathu (respondent 
No. 8) that he had approached the employer before making an application to 
the Labour Court. It is not necessary that any enquiry should be made in- 
to that averment now as we have come to the conclusion that so far ag work- 
ing out of the rights under paragraph D of s. 78(/) of the Bombay Industrial 
Relations Act, 1946, is concerned, it is not necessary for an employee first to 
approach an employer or to follow the procedure under s. 42(4) and its pro- 
viso of the Act. 


Thus, the result is that the petition fails and is dismissed with costs. 
Petttion dismissed. 


B.L.R.—23 
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Before Mr. Justice Abhyankar and Mr. Justice Padhye. 
SHASHIKALABAT ANANDRAO 


v. 
RETURNING OFFICER, GRAM PANCHAYAT ELECTION, UMRI.* 


Bombay Village Panchayats Election Rules, 1959. Rules 8, 10, 34, Form-A—Fatlure of woman 
candidate to indicate in Form-A whether nomination for general or reserved seat for woman— 
Rejection of nomination paper on such ground whether sustainable—Woman candidate de- 
positing five rupess under r.10— Whether her nomination can be taken to be for general seat— 
Form-A and rule 34(1) defective, 


Failure of a woman candidate to indicate in Form-A prescribed under rule 8 of the Bombay 

Village Panchayats Election Rules, 1959, whether the nomination is for a general seat or 
aseat reserved for women, is not fatal to the acceptance of the nomination paper, 
Dayaram Sadashiv Bante v. Zibbal Jago}, referred to, 

Under rule 10(7), proviso, of the Rules, whether a woman candidate isnominated to fill the 
general seat or a seat reserved for a woman in that ward, the nomination fee is only one 
rupee, Where a woman candidate has not indicated whether she was contesting for a general 
seat or a seat reserved for women and she is shown to have deposited Rs, 5 under rule 10, 
the nomination of such a woman, cannot be taken to be for the general seat, The amount 
deposited cannot determine whether or not, the candidature was for the general seat or the 
seat reserved for women, 

Form-A is patently defective inasmuch as it does not require any candidate to indicate 
whether his candidature is for the general seat or a seat reserved for woman or member 
of the Scheduled Caste or member of the Scheduled Tribe, 

Instructions in Rule 34 of the Rules if faithfully implemented would lead to anomalous 
results and in some cases result in defeating the intention of the Legislature where seats are 
reserved for members of the Scheduled Castes or Scheduled Tribes or women, 


Tue facts are stated in the judgment. 


P. G. Palshiker, for the petitioner. 
B. A. Masedkar, for respondents Nos. 3 and 5. 


ABHYANKAR J. This petition raises an interesting question about the elec- 
tion of members to a Village Panchayat from a constituency where a seat is 
reserved for women in addition to a general seat. In our opinion, the rules 
framed require immediate reconsideration to avoid certain anomalous results 
which may follow if the intention of the Legislature is not to be defeated by 
the rules as they are. 

The petitioner Shashikalabai was nominated as a candidate from Ward No. 3 
of Village Umri Mandabad in Duryapur taluq of Amravati District. In the 
Panchayat elections held in 1967 for Ward No. 3 which was a multi-member 
constituency, one seat was reserved as a general seat and another seat was re- 
served for women. In the nomination paper filed by Shashikalabai, the peti- 
tioner, which was in Form-A as prescribed by rule 8 of the Bombay. Village 
Panchayats Election Rules, 1959, there was nothing to indicate whether the 
petitioner’s nomination or candidature was for the reserved seat or the general 
seat. This is because Form-A itself does not require any such information or 
option to be exercised or indicated by a woman candidate. Respondent No. 3 
Gokurnabai was another candidate who had also filed her nomination paper 
in the same ward. The Returning Officer ruled that inasmuch as respondent 
No. 3 Gokurnabai had made a deposit of only one rupee by way of deposit 
payable under rule 10 with the nomination it was intended for the reserved 
seat from Ward No. 3. At the same time, he rejected the nomination paper 

*Decided, October 25, 1967. Special Civil of 1968, decided by Chainani C.J. and L, M. 
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of the petitioner Shashikalabai because Shashikalabai had not stated, it is alleg- 
ed, in the nomination paper whether her candidature was for the reserved seat 
or the general seat, while perhaps it was so stated by Gokurnabai. Against 
the rejection of her nomination, Shashikalabai preferred an appeal and the 
appellate authority, that is, Tahsildar, Daryapur, took the view that it was 
erroneous for the Returning Officer to reject the nomination of Shashikalabai 
wholesale. He held that Shashikalabai had made a deposit of Rs. 5 as nomi- 
nation fee and there being two seats in Ward No. 3, one general and another 
reserved for woman, Shashikalabai’s nomination could be properly construed 
as a nomination for the general seat. He, therefore, allowed the appeal hold- 
ing that the nomination paper of Shashikalabai is accepted for the general 
seat. At the same time, he seems to have confirmed the decision of the Re- 
turning Officer declaring respondent No. 3 Gokurnabai as elected to the seat 
reserved for women from Ward No. 3. The petitioner challenges the orders 
of the Returning Officer and the appellate authority in this petition as erro- 
neous and not valid under the law and the rules. 

Rules have been framed by the State Government called the Bombay Village 
Panchayats Elections Rules, 1959, which prescribe the procedure for holding 
of the elections to the Village Panchayats. Under rule 8 on the day appoin- 
ted for the nomination of candidates each candidate has to make an applica- 
tion in writing in Form-A signed by him and present it either in person or 
through a representative authorised in writing. Now, Form-A prescribed 
under rule 8 of the Bombay Village Panchayats Election Rules, 1959, is as 
follows: 


FORM sar 
[Vide rule 8] 
Nomination Paper. 
Name of the ward for which the candidate is nominated,...... 
Full name of candidate....... 


In the case of a ward in which a seat is reserved for Scheduled Castes or Scheduled Tribes, 
state whether or not belonging to such castes or tribes for which seat or seats is or are reserved, 
If member of a Scheduled Caste or Scheduled Tribe state the name of the Caste or Tribe.... 

Name of ward in which candidate is entitled to vote, and his number in the Voters’ list....... 

I hereby declare that I am willing to serve as a member, if elected, 

Date, Signature of Candidate 
Serial No, 
Date on which and time at which nomination paper was delivered to Returning Officer....... 


Receipt, 
Date Signature of the Returning Officer. 


Rule 10 requires that on or before the date appointed for the nomination 
of candidates each candidate has to deposit or cause to be deposited with the 
Returning Officer a sum of five rupees in cash, but under the proviso to this 
sub-r. (J) of rule 10, in a ward in which a seat or seats is or are reserved 
for women, Scheduled Castes or Scheduled Tribes, the sum to be deposited 
by or on behalf of a candidate who is a woman or a member of a Scheduled 
Caste or Scheduled Tribe shall be rupee one. The requirement of deposit has 
to be strictly followed because it is provided that no candidate shall be deem- 
ed to be duly nominated unless the deposit referred to in this sub-rule has 
been made, 

Now a close scrutiny of the Form of Nomination, that is, Form-A which we 
have reproduced above, will show that in the case of a ward where a seat is 
reserved for the Scheduled Castes or Scheduled Tribes, the candidate has to 
state whether or not he belongs to the Schedule Caste or Schedule Tribe for 
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which seat or seats is or are reserved, but in the case of a ward where such a 
seat is reserved for women, there is no obligation cast on a candidate of giving 
any additional information. It will be evident from the name and sex of a 
candidate that the candidate is a woman, but the requirement which the 
Form-A lacks is an indication whether a woman candidate who files a nomi- 
nation paper in Form-A wants to contest the general seat or a seat reserved 
for women, or seat reserved for Scheduled Castes or a seat reserved for Sche- 
duled Tribes when the constituency is a multimember constituency. Form-A 
is, therefore, patently defective inasmuch as it does not require any candidate 
to indicate whether his candidature is for the general seat or a seat reserved 
for women or member of the Scheduled Caste or member of the Scheduled 
Tribe. In view of this Form prescribed for nomination, it is obvious that 
there was no defect in the nomination paper filed by the petitioner if she did 
not indicate in the nomination form that she was contesting either a seat re- 
served for women or the general seat. It has also been ruled by the Divi- 
sion Bench of this Court in Dayaram Sadashiv Bante v. Zibbal Jago! that 
failure of a candidate to indicate in this form of nomination, whether the nomi- 
nation is for a general seat or a seat reserved for women, is not fatal to the 
acceptance of the nomination paper. 

Therefore, there is no doubt that the rejection of the nomination paper of 
Shashikalabai on the sole ground that she had not indicated whether she 
was contesting for the general seat was unsustainable and was rightly set 
aside. At the same time, we are unable to affirm the correctness of the order 
of the appellate authority that the nomination of Shashikalabai, the petitioner, 
should be taken to be for the general seat on the ground that she was shown 
to have deposited Rs. 5 under r. 10. In this respect, pernsal of r. 10(J), 
proviso, would indicate that in the case of women candidates the sum to be 
deposited is rupee one in a ward where the seat is reserved for women. Thus, 
whether or not, a woman candidate is nominated to fill the general] seat or a 
seat reserved for women in that ward, the nomination fee as the rule stands, 
in the case of a woman candidate is only rupee one. Thus, even the amount 
deposited could not determine whether or not, the candidature was for the 
general seat or the seat reserved for women in this case. 

We are quite clear that there is a substantial defect in the rules and in 
the form inasmuch as the form does not require indication of choice in multi- 
member constituency where the candidate is a woman or a member of the Sche- 
duled Caste or member of the Scheduled Tribe, requiring the candidate to 
state clearly whether such candidate is contesting the general seat or the seat 
reserved for women or member of the Scheduled Castes, or member of the Sche- 
duled Tribes. This defect has to be immediately corrected by proper amend- 
ment to the rules and the form. 

The difficulties created by the rules do not stop there. After the poll is 
taken, the question to be decided is declaration of the result of the election. 
Instructions in r. 34 would seem to lead to anomalous results and in some 
cases result in defeating the intention of the Legislature where seats are re- 
served for members of the Scheduled Castes or Scheduled Tribes or a woman. 
Rule 34 is as follows: 

"94, Returning Officer to declare result of election—(1) On completion of the statement 
showing the number of votes recorded, the Returning Officer shall from amongst the candidates 
qualified to be chosen to fill a reserved seat, if any, declare subject to the provisions of rule 5 the 
candidate who has secured the largest number of votes to be elected to fill such reserved seat : 

Provided that if in the same ward there is a reservation of seats for women and for the 
Scheduled Castes and/or Scheduled Tribes, the result of the seat or seats reserved for Scheduled 
yi Scheduled Tribes shall be declared first and then the result of the seat or seata reserved 

‘or women, 
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(2) The Returning Officer shall then declare from among all other candidates, excluding 
those who have been declared elected to fill the reserved seats, if any, the candidate or candidates 
who have secured the largest number of votes to be elected to fill the unreserved seats, 

(3) Where an equality of votes is found to exist between any candidates either for the 
reserved or the unreserved seats and the addition of one vote will entitle any of the candidates 
to be declared elected, the determination of the person or persons to whom such an addtional 
vote shall be deemed to have been given shall be made by lots to be drawn in the presence of the 
Returing Officer and the candidates or their agents who may desire to be present, and in such 
manner as the Returning Officer may determine.” 

Under sub-r. (1) of r. 34, it is provided that, first, on a counting of votes 
recorded the Returning Officer has to find which candidate is elected for the 
reserved seat. and under the proviso this declaration in respect of a seat re- 
served for women or members of Scheduled Castes or Scheduled Tribes has to 
be made first. Now, in a given case, it may well be that a woman candidate 
may top the list amongst all the candidates including the candidates com- 
peting for the general seat, yet a faithful implementation of sub-r. (1) of r. 34 
will require the Returning Officer to declare such woman as elected for the 
reserved seat. The necessary consequence of a woman who has topped the 
whole poll being declared elected to the seat reserved for women is that no 
other woman can claim to be elected to the seat reserved for women because 
a woman candidate has topped the poll and had to be declared elected to the seat 
reserved for women. We do not think that it was intended by the Legisla- 
ture that in the case of a multi-member constituency where a seat is reserved 
for a woman or the members of the Scheduled Castes or Scheduled Tribes, 
even though a candidate belonging to any of these categories topped the poll, 
he should be declared elected to the reserved seat for these categories. On 
the other hand, the intention of the Legislature undoubtedly appears to be to 
give additional opportunities to the candidates belonging to these categories 
to have representations for the reserved seat in any case and in addition to 
have a fair chance of competing for the general seats. This will be de- 
feated by implementation of sub-r. (1) of r. 34 of the Bombay Village Pan- 
chayats Election Rules, as it now stands. When the nomination form does not 
require a candidate, who is a woman or a member belonging to the Scheduled 
Caste or Scheduled Tribe, to declare whether or not such candidate wants to 
contest for the seat reserved for the members of his community or sex, it is 
unfair to force him as a candidate to represent the reserved constituency 
without any indication to that effect either by the electorate or even by the 
candidate. f 

We have examined in some details the provisions made in the rules to point 
out how the rules are defective and require to be suitably amended to bring 
out the intention of the Legislature in implementing the provisions in res- 
pect of the candidates who belong to the class of women or to members of the 
Scheduled Castes and Scheduled Tribes, rather than restricting them, as would 
be the result of working out the provisions of sub-r. (1) of r. 34. Sub- 
rule (1) of r. 34 is unjust in other respects because the next best woman 
candidate who would have a right to claim election to the reserved seat loses 
that opportunity simply because another woman, though she has topped the 
poll amongst all the candidates and would be entitled to be declared elected 
to the general seat, happens to be a woman. 

We, therefore, allow the petition, set aside the orders of the Returning 
Officer and the appellate authority and direct that fresh elections shall be held 
with due advertence as to what we have stated above. However, if the rules 
as they are, have to be given effect to, the results are bound to be anomalous, 
The authorities concerned may consider whether it is not advisable to move the 
proper authorities to make necessary amendments in the rules. In the cir- 
cumstances, there will be no order as to costs. 

Petition allowed. 
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Present : Mr. Justice J. O. Shah, Mr. Justics 8. M. Bikri and Mr. Justices J. M. Shela. 

VITHAL VASUDEO KULKARNI v. MARUTI RAMA NAGANE.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs, 26, 20—Tenan in 
default of rent for three years—Application by landlord for efectmont under 2.25(2)—Tenant 
paying up arrears and landlord accepting these before filing of application—- Whether landlord 
entitled to evict tenant, 

An application under s.25(2) of the Bombay Tenancy and Agricultural Lands Act, 1948, 
made by & landlord for eviction of his tenant who has failed to pay rent for three years 
within the period specified in 3.14 of the Act cannot lie if the tenant has paid up all the 
arrears due and the landlord has accepted these before the filing of the application. 

Raja Ram Mahadev Paranjype v. Aba Maruti Mali, explained, 


Tum facts appear in the judgment. 


S. 8. Shukla, for the appellant. 
0. P. Malhotra and P. ©. Bhartary, for respondent No. 1. 


SELAT J. The appellants are the landlords and respondent No. 1 the 
tenant in respect of Survey Nos. 1517/2, 1500/2 and 1500/4 situate in village 
Mangalwedha, District Sholapur. Under the tenancy the agreed rent was 
Rs. 95 per year. As the tenant made default in paying the rent the appel- 
lants served him with a notice terminating the tenancy. On March 12, 1957, 
they filed an application under s. 29 of the Bombay Tenancy and Agricultural 
Lands Act, LXVII of 1948, before the Mamlatdar for eviction and possession 
on the ground that the tenant had failed to pay rent on the due dates, that 
is, March the 20th of each of the years 1951-52 to 1954-55 and that therefore 
they were entitled to an order of ejectment under s. 25(2) of the Act. The 
Act applicable to the said application was Act XXVII of 1948 before its 
amendment in 1956. The position as regards the rent was that for the years 
1951-52 the landlords had filed a suit for recovery of the rent and the tenant 
had paid Rs. 142 after his appeal against the decree passed against him was 
disposed of on June 8, 1956. The amount of Rs. 142 comprised of Rs. 95 for 
1951-52 and Rs. 47-8-0 being half the rent for 1952-53. For the year 1952-53 
half of the amount of rent due from him was paid in April 1956. For the 
year 1953-54 the landlords filed an assistance suit and the tenant paid the rent 
on May 5, 1955. For the year 1954-55 the tenant paid and the landlord re- 
ceived the rent on April 12, 1955. The Mamlatdar dismissed the appellants’ 
application on the ground that the tenant having paid up the rent due by him 
and there being no arrears at the date of the institution of the application 
the appellants were not entitled to an order of ejectment. In the appeal filed 
by the appellants before the District Deputy Collector, it was held that though | 
the tenant had failed to pay the rent on the due date, the appellants having 
admittedly accepted all the rents due to them before the institution of their 
application the defaults were not wilful and the Deputy Collector had there- 
fore the discretion not to order eviction. The appellants took the matter to 
the Revenue Tribunal. The Tribunal dismissed the appeal on the same ground. 
Having failed before the Revenue Authorities the appellants filed a Special 
Civil Application in the High Court under art 227 of the Constitution chal- 
lenging the correctness of the Tribunal’s order. The High Court dismissed the 
application observing that as it was an admitted position that the landlords 
had received all the rent due by the tenant and there were no arrears due by 
him at the date of the said application, there was no ground for interfering 
with the Tribunal’s order. The appellants obtained special leave from this 

* Decided, September 14, 1987. Civil Appeal 1 [1962] Supp. (1) 8.0.R. 739, s.o. 64 
No, 31 of 1965. Bom. L.R. 589. 
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Court against the High Court’s order and that is how this appeal has come up 
before us. 

Counsel for the appellants contended that the High Court was in error in 
refusing to set aside the Tribunal’s order, that under s. 25(2) of the Act once 
the tenant made three defaults in payment of rent on the due dates, the land- 
lord became entitled. to terminate the tenancy and to an order of eviction 
against him, that there would be no question of the defaults being wilful or 
otherwise, that the mere fact of the tenant having failed to pay rent on the 
due dates was sufficient and there was no room for any principle of equity 
relieving the tenant against forfeiture. According to counsel, s. 25(2) is 
mandatory and the revenue authorities were bound to order eviction even 
though the tenant had paid up the rent and the landlord had accepted it be- 
fore the filing of the application. In support of these contentions he relied 
strongly on the decision of this Court in Raja Ram Mahadev Paranjype v. 
Aba Maruti Mak! 

The question raised by counsel mainly depends upon the construction and 
true meaning of s. 25 of the Act. By its sub-s. (7) the section provides that 
where any tenancy held by a tenant is terminated for non-payment of rent 
and the landlord files any proceeding to eject the tenant, the Mamlatdar has 
to call upon the tenant to tender to the landlord the rent in arrears together 
with the cost of the proceeding within 15 days from the date of the order and 
if the tenant complies with such order, the Mamlatdar shall pass an order 
directing that the tenancy had not been terminated and thereupon the tenant 
shall hold the land as if the tenancy had not been terminated. Sub-section (2) 
provides that sub-s. (1) shall not apply to a tenant whose tenancy is termi- 
nated for non-payment of rent if he has failed for any three years to pay 
rent within the period specified in s. 14. It is clear that under sub-s. (J) if 
the tenant has failed to pay rent and the tenancy is terminated on that 
ground, the Mamlatdar has the power to direct the tenant to pay up the arrears 
and on payment of such arrears by the tenant the Mamlatdar has to pass an 
order directing that the tenancy had not been terminated. Sub-section (I) 
thus pre-supposes that there are arrears at the date of the application which 
the Mamlatdar can direct the tenant to pay and that on such arrears being 
paid the Mamlatdar has to order notwithstanding the termination of the 
tenancy by the landlord that such tenancy had not been terminated and no 
order of eviction can be passed against such tenant. Sub-section (2), on the 
other hand, deals with a casa where there is persistent default by the tenant 
for three years and provides that to such a case the provisions of sub-s. (J) 
would not apply. The Mamlatdar in such a case has not the power to order 
payment of arrears as he would do under sub-s. (J) and on payment of such 
arrears to direct as he would do under sub-s. (J) that the tenancy shall be 
treated as not having been terminated. Sub-section (2), therefore, also pre- 
supposes (i) that the tenant has made defaults for more than two years and 
(ii) that the tenant was in arrears at the date of the application which 
arrears in this case the Mamlatdar cannot order the tenant to pay up. Sub- 
section (2) is in contradistinction of sub-s. (J) that is to say whereas in the 
case of less than three defaults the Mamlatdar can call upon the tenant to 
pay the arrears and can on payment of such arrears direct that the tenancy 
‘was not terminated, he cannot do so under sub-s. (2) where there are more 
than two defaults and direct that the tenancy had not been terminated. If 
this was not the correct construction of sub-s. (2) and if the appellant’s con- 
struction were to be accepted it would lead to a very astonishing result, viz., 
that even where the tenant has paid up all the arrears and the landlord has 
accepted them, he would still have the right to evict the tenant, though his 
reason for terminating the tenancy and his cause of action for an action for 
eviction have disappeared by his acceptance of the arrears due to him. The 


1 [1962] Supp. (1) 8.C.R. 739, 8.0. 64 Bom. L.R. 569. 
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Legislature could never have intended such a result which also would be con- 
trary to all principles governing the relationship between landlords and 
tenants. The Legislature on the contrary has been careful to provide express- 
ly by s. 20 of the Act that except as otherwise provided in s. 6(3) and s. 27 (1) 
(with which we are not concerned) no other provision contained in the Act 
shall be construed to limit or abridge the rights or privileges of any tenant 
under any usage or law for the time being in force or arising out of any con- 
tact, grant, decree or order of a Court or otherwise howsoever. The Act, there- 
fore, does not rule out the payment by the tenant and acceptance by the land- 
lord of arrears of rent before a suit for eviction is instituted resulting in 
waiver by the landlord of the termination of tenancy by him. 

In Raja Ram Mahadev Paranjype’s case (supra) this Court, no doubt, held 
that on default in payment of rent for three years a statutory right accrued 
to a landlord under s. 25(2) to terminate the tenancy -and to obtain posses- 
sion, that the Act contained no provision for granting relief against forfei- 
ture in such a case and that no relief against forfeiture could be granted to 
the tenant on equitable grounds, such relief being allowable only in cases of 
contractual rights and not in cases of statutory rights. It also held that relief 
under s. 114 of the Transfer of Property Act also would not be available as 
that section was inconsistent with the provisions of the Act and was, there- 
fore, inapplicable by reason of s. 3 of the Act and that the Act merely em- 
powered the Mamlatdar to grant relief where the tenant was not in arrears for 
more than two years. It will, however, be noticed that this Court did not 
hold that even where there are no arrears at the date of the application for 
ejectment and the landlord has.prior thereto received and accepted the arrears 
which entitled him to terminate the tenancy, he would still have the right to 
obtain eviction against such a tenant. A careful perusal of that decison shows 
that it rested on the footing that the tenant had committed defaults for more 
than two years and there were arrears of rent when the landlord’s applica- 
tion for eviction was filed. The observation that the Act empowered the 
Mamlatdar to grant relief where the tenant was not in arrears for more than 
two years clearly pre-supposes that if the tenant were to be in arrears for 
more than two years sub-s. (2) took away the power of the Mamlatdar to give 
relief which he can give under sub-s. (J) viz., to call upon the tenant to pay 
the arrears and on such payment to direct that the tenancy had not been 
terminated. It is this power which is denied to the Mamlatdar by sub-s. (2), 
if the conditions there contemplated exist, that is, the tenant is in arrears of 
rent for more than two years on the date when the application for ejectment 
is filed. In this view, the High Court’s refusal to interfere with the Tribunal’s 
order was justified. 

The appeal fails and is dismissed with costs. Appeal dismissed. 


Present : The Hon'ble Mr. K. N. Wanchoo, Chief Justice, Mr. Justice R. S. Bachawat, Mr. 
Justice V. Ramaswami, Mr. Justice G. K. Mitter and Mr. Justice J. S. Hegde. 


THE UNION OF INDIA v. KAMALABAI HARJIVANDAS PAREKH.* 
Requisttioning and Acquisition of Immovable Property Act (XXX of 1952), Socs. 8, 7—Constitution 
of India, Art. 31(2)—Whether s8. 8(3)(b) ultra vires art. 31(2)—Practice— Supreme Court— 
Whether discretion exercised by High Court can be over-ruled by Suprems Court. 


Section 8(3)(b) of the Requisitioning and Acquisition of Immovable Property Act, 1952, 
is ultra vires art. 31(2) of the Constitution of India (as it stood before 1955) and is, therefore, 
void. 

The mode of assessing compensation prescribed in 8,8(3)(b) of the Act is arbitrary and the 
section does not satisfy art, 31(2) of the Constitution and the tests formulated in The Stats 
of West Bengal v. Bela Banerjes*. 


* Decided, September 7, 1967. Civil Appeal 1 [1954] 8.C.R, 558. 
No, 1564 of 1966, ` i k 
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State of Madras v. D. Namasivaya Mudaliar*, P. Mudaliar v. Dy, Collector and Jeejtebhoy 
v.. Asst, Collector’, referred to. 

If the High Court has discretion in a matter and exercises it, such discretion ought not to 
be over-ruled by the Supreme Court unless it is satisfled that the High Court had “acted 
on some wrong principle or committed some error of law or failed to consider matters which 
demand consideration.” 

Zacharia v. Republic of Cyprus®, followed. 


Tre facts are stated in 66 Bombay Law Reporter, p. 85. 


G. N. Dikshat and 8. P. Nayar, for the appellant. 

8. J. Sorabjt, A. J. Rana, P. C. Bhartari and J. B. Dadachanji, for respondent 
No. 1.. 

I. N. Shroff, for Intervener No. 1. 
` J. B. Dadachanji, for Intervener No. 2. 


Mrr J. This is an appeal by a certificate under art. 183(/)(c) of the 
‘Constitution granted by the High Court of Bombay against the judgment of 
that Court dated August 7, 1964, in Miscellaneous Petition No. 378 of 1962 
declaring cl. (b) of sub-s. (3) of s. 8 of the Requisitioning and Acquisition of 
Immovable Property Act, 1952 (Act XXX of 1952) including the words 
“whichever is less” ultra vires art. 31(2) of the Constitution and as such void. 

The facts are as follows. On May 2, 1942, a plot of land bearing S. No. 
NA-29-A of Juhu, Bombay, was requisitioned for the purposes of the Union 
of India under r. 75-A(J) of the Defence of India Rules for military pur- 
poses. It is common case that this plot of land was acquired for the con- 
struction of a road leading to a military aerodrome at Juhu during the last 
war. The land originally belonged to the husband of respondent No. 1 who 
claims to have succeeded to it by virtue of a will. The owner of the plot was 
receiving compensation for the requisition until December 29, 1952, when a 
notification was issued under s. 7(/) of the Requisitioning and Acquisition of 
Immovable Property Act enacted on March 14, 1952, hereinafter referred to 
as the Act. The notification was to the effect that the land was being acquired 
by the Government of India, Ministry of Works, Housing and Supply, that 
it would vest in the Government from the date of the notification and there 
was a declaration of vesting in the notification itself. As a result of the noti- 
fication, the owner of the land became entitled to claim compensation. Res- 
pondent No. 2, hereinafter referred to as the Collector of Bombay, offered com- 
pensation at the rate of Rs. 11 per sq. yard on February 20, 1961. The peti- 
tioner, respondent No. 1 herein, claimed at the rate of Rs. 100 per sq. yard 
plus the usual 15 per cent. solatium for compulsory acquisition. In the ab- 
sence of an agreement between the parties, the Chief Judge, Court of Small 
Causes, Bombay was appointed as arbitrator under s. 8 of the Act. The arbi- 
trator gave notice to the petitioner to put in her claim and also to the Gov- 
ernment of India to put in its statement of valuation. The petitioner claim- 
ed compensation at the rate of Rs. 75 per sq. yard plus 15 per cent. solatium 
for compulsory acquisition while the offer of the State was only Rs. 11 per sq. 
yard without. any solatium. Before the arbitrator could make much headway 
in the matter, respondent No. 1 preferred a petition in the High Court of 
Bombay on September 18, 1962, wherein the main prayers were (1) a declara- 
tion that the provisions of s. 8(3) of the Act were unconstitutional as in- 
fringing arts. 31(2), 19(/) (f) and 14 of the Constitution of India, and (2) the 
issue of an appropriate writ directing the arbitrator to forbear from award- 
ing compensation on the principles laid down in s. 8(3) of the Act and com- 
manding him to award just and proper compensation in accordance with ‘law. 

The Union of India filed an affidavit in opposition affirmed by an Executive 


2 [1964] 6 S.0.R. 936. 47 [1965] 1 8.0.R. 636. 
: $ [1965] 1 8.C.R. 614: : 5 [1963] 1 A.O. 634. 
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Engineer of the Bombay Aviation Division wherein many and diverse objec- 
tions were raised to the petition. Before the High Court, counsel for the peti- 
tioner confined the challenge to the validity of s. 8(3) of the Act to cl. (b) 
only. The arguments advanced on behalf of the Union of India were: (1) that 
s. 8(3) of the Act did not infringe any of the articles of the Constitution 
mentioned in the petition and (2) that the petitioner was entitled to no relief 
because of the delay in presentation of the petition to the High Court. 

The High Court negatived the contentions put forward on behalf of the 
Union of India and allowed the petition holding that cl. (b) including the 
words ‘‘whichever is less’’ of sub-s. (3) of s. 8 of the Act was ultra vires art. 
21 of the Constitution and as such void. The Court gave a direction that the 
assessment of compensation would have to be made subject to this declaration. 
Hence the appeal. 

In order to appreciate the contention put forward on behalf of the Union of 
India, it is necessary to refer to a few sections of the Act. The preamble 
shows that it was an Act to provide for the requisitioning and acquisition of 
immovable property for the purposes of the Union. As originally enacted, it 
was to remain in force for a period of twelve years from the date of its in- 
stitution, but subsequently its life has been prolonged till March 14, 1970. 
Section 24 of the Act repealed several enactments therein mentioned, but 
any property which immediately before such repeal was subject to requisition 
under the provision of any of the said Acts was to be deemed to be property 
requisitioned under s. 8 of the Act and all the provisions of the Act were to 
apply accordingly. It is agreed between the parties that the property which 
was originally requisitioned in 1942 was to be treated as requisitioned under 
s. 3 of the Act. Under s. 7(/) it became competent to the Central Govern- 
ment, if it was of opinion that it was necessary to acquire the property al- 
ready subjected to requisition for a public purpose, to acquire the same by 
publishing in the Official Gazette a notice to the effect that the Central Gov- 
ernment had decided to acquire the property in pursuance of the section. The 
proviso to this sub-section is to the effect that before such a notice is issued 
the Central Government must call upon the owner or other persons interested 
in the property to show cause why the same should not be acquired and the 
order under the section could only be made after considering the cause, if any, 
shown and giving the parties an opportunity of being heard. Under sub- 
s. (2) of the section 

“When a notice as aforesaid is published in the Official Gazette, the requisitioned property 
shall, on and from the beginning of the day on which the notice ia so published, vest absolutely 
in the Central Government free from all encumbrances and the period of requisition of such 
property shall end.” 

Sub-section (3) of the section mentions the circumstances which must obtain 
for a property to be acquired under the section. 

Section 8 of the Act has a marginal note ‘‘principles and method of deter- 
mining compensation”. Under el. (e) of subs. (J) of s. 8 compensation is 
to be paid in accordance with the agreement, if any, reached between the owner 
and the Government. If no such agreement can be reached, an arbitrator has 
to be appointed for the purpose in terms of cl. (b). Under el. (c) it is open 
to the Central Government to nominate a person having expert knowledge as 
to the nature of the property requisitioned or acquired to assist the arbitrator 
in which case the person to be compensated has a similar right of nominating 
his assessor. Under cl. (d) the Central Government and the person to be 
compensated must state what in their respective opinion is a fair amount of 
compensation, at the commencement of the proceedings. As the main conten- 
tion hinges on the interpretation of sub-cl. (e) of sub-s. (J) read with sub- 
ss. (2) and (3), it is necessary to set out the same in extenso. Section 8(J) (e) 
reads as follows: 


“g (1) Where any property is requisitioned or acquired under this Act, there shall be paid 
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compensation the amount of which shall be determined in the manner and in accordance with the 
principles hereinafter set out, that is to say,— 

(a) to (d) ... 

(6) the arbitrator shall, after hearing the dispute, make an award determining the amount 
of compensation which appears to him to be just and specifying the person or persons to whom 
such compensation shall be paid; and in making the award, he shall have regard to the ciroeum- 
stances of each case and the provisions of sub-gections (2) and (3) so far as they are applicable;” 
Sub-sections (2) and (3) read: 

“(2) The amount of compensation payable for the requisitioning of any property shall 
consist of — 

(a) a recurring payment, in respect of the period of requisition, of a sum equal to the rent 
which would have been payable for the use and occupation of the property, if it had been taken 
on lease for that period; and ; 

(b) such sum or sums, if any, as may be found necessary to compensate the person interested 
for all or any of the following matters, namely :— 

(i) pecuniary lose due to requisitioning ; 
(4) expenses on account of vacating the requisitioned premises ; 
(i) expenses on account of re-ocoupying the premises upon release from requisition; and 
(sv) damages (other than normal wear and tear) caused to the property during the period 
of requisition, including the expenses that may have to be incurred for restoring the property 
to the condition in which it waa at the time of requisition. 

(3) The compensation payable for the acquisition of any property under section 7 shall bo— 

(a) the price which the requisitioned property would have fetched in the open market, 
if it had remained in the same condition as it was at the time of requisitioning and been sold 
on the date of acquisition, or 

(b) twice the price which the requisitioned property would have fetched in the open 
market if it had been sold on the date of requisition, 

whichever is lesa,” 

The Act was passed before the Fourth Amendment Act of the Constitution 
in 1955. Its vires is to be decided on the anvil of the Constitution as it stood 
before the said amendment. Several decisions of this Court have laid down 
the principles for testing the vires of State Acts providing for compensation 
for acquisition of land for public purposes. 

In The State of West Bengal v. Bela Banerjee! the Court examined the ques- 
tion as to what compensation for property acquired meant under art. 31(2) 
of the Constitution. There the impugned West Bengal Act of 1948 in effect 
provided that in determining the amount of compensation to be awarded for 
land acquired in pursuance of the Act, the excess of the market value of the 
same on the date of the publication of the notification under sub-s. (/) of 
a. 4 of the Land Acquisition Act for the notified area over its market value on 
December 31, 1946, shall not be taken into consideration. Virtually this meant 
that no matter when the property was acquired, the owner could get com- 
pensation which was equivalent to its value on December 31, 1946. This date 
was taken in view of the fact that large-scale immigration of people from 
East Bengal to West Bengal had taken place round about that date. There, 
the Attorney-General had argued that the word ‘‘compensation’’ in the con- 
text of art. 31 (2) read with entry 42 of List IJI did not mean in any rigid 
sense equivalence in value but had a reference to what the Legislature might 
think was a proper indemnity for the loss sustained by the owner. Negativ- 
ing this argument Sastri, C. J. said (p. 563) : 

“While it is true that the legislature is given the discretionary power of laying down the 
principles which should govern the determination of the amount to be given to the owner for the 
property appropriated, such principles must ensure that what is determined as payable must 
be compensation, that is, a just equivalent of what the owner has been deprived of. Within 
the limite of this basio requirement of full indemnification of the expropriated owner, the 
Constitution allows free play to the legislative judgment as to what principles should guide the 
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determination of the amount payable, Whether such principles take into account all the ele- 
ments which make up the true value of the property appropriated and exclude matters which 
are to be neglected, is a justiciable issue to be adjudicated by the court,” i 

The Court held that the fixing of the market value on December 31, 1946, 
as the ceiling on compensation, without reference to the value of the land at 
the time of the acquisition was arbitrary and not in compliance with the re- 
quirements of art. 31(2). The learned Chief Justice went on to add (p. 564): 

“... The fixing of an anterior date for the ascertainment of value may not, in certain circum- 
stances, be a violation of the constitutional requirement as, for instance, when the proposed 
scheme of acquisition becomes known before it is launched and prices rise sharply in anticipation 
of the benefits to be derived under it, but the fixing of an anterior date, which might have no 
relation to the value of the land when it is acquired, may be, many years later, cannot but bo 
regarded as arbitrary.... Any principle for determining compensation which denies to the 
owner this increment in value cannot result in the ascertainment of the true equivalent of the 
land appropriated.” l 

In State of Madras v. D. Namasivaya Mudaliar? the provision as to compen- 
sation for compulsory acquisition of land under Madras Lignite (Acquisition 
of Land) Act, 1953 came up for consideration by this Court. The point can- 
vassed before the Court with which we are concerned was, whether the pro- 
vision with regard to compensation to be assessed on the market value of the 
land prevailing as on August 28, 1947, and not on the date on which noti- 
fication was issued under s. 4(7) of the Land Acquisition Act was in viola- 
tion of art. 31(2). On the assumption that April 28, 1947, was the date on 
which lignite deposits were discovered in the area to which the Act was ex- 
tended, the Court observed (p. 948): 

‘there is no true relation between the acquisition of the lands in these cases and fixation 
of compensation based on their value on the market rate prevailing on April 28, 1947, Fixa- 
tion of compensation for compulsory acquisition of lands notified many years after that date 
on the market value prevailing on the date on which lignite was discovered is wholly arbitrary 
and inconsistent with the letter and spirit of Art, 31(2) as it stood before it was amended by the 
Constitution (Fourth Amendment) Act, 1955. If the owner is by a constitutional guarantee 
protected against expropriation of his property otherwise than for a just monetary equivalent, 
a law which authorises acquisition of land not for its true value, but for value frozen On some date 
anterior to the acquisition, on the assumption that all appreciation in its value since that dato is 
attributable to purposes for which the State may use the land at some time in future, must bo 
regarded as infringing the fundamental right,” 

As learned counsel for the appellant relied on certain observations in this 
judgment at page 944, the same may be quoted here: 

“The right which is guaranteed is undoubtedly the right to a just indemnification for loss 
and appreciation in the market value of the land because of the proposed acquisition may in 
assessing compensation be ignored. Even the Land Acquisition Act provides for assessment 
of compensation On the basis of market value of the land not on the date on which interest of the 
owner of land is extinguished under 8. 16, but on the basis of market value prevailing on the date 
On which the notification under s.4(1) is issued. Whether this rule in all cases irrespective of 
subsequent developments ensures just indemnification of the expropriated owner so as to be 
immune from attack, does not call for comment in this case. But any principle for determination 
of compensation denying to the owner all increments in value between a fixed date and the date 
of issuo of the notification under s.4(1), must, prima facie, be regarded asg denying to him the true 
equivalent of the land which is expropriated and it is for the State to show that fixation of com- 
pensation on the market value on an anterior date does not amount to a violation of the Con- 
stitutional guarantee,” 

After noting that it was a matter of common knowledge that land values had 
risen steeply after the last world war, the judgment proceeded (p. 945): 

“To deny to the owner of the land compensation at rates which justly indemnify him for 
his loss by awarding him compensation at rates prevailing ten years before the date on which 
the notification under 8,4(1) was issued amounts in the circumstance to a flagrant infringement 


2 [1964]6 S.C.R. 936. 
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of the fundamental right of the owner of the land under Art. 31(2) as it stood when the Act was 
enacted,” 

` On October 5, 1964, judgments were delivered in two cases where the law 
on the subject came to be examined again. In P. V. Mudaliar v. Dy. Collector; 
it was-said (p. 625): 

‘(It may, therefore, be taken as settled law that under Art. 31(2) of the Constitution 
before the Constitution (Fourth Amendment) Act, 1955, a person whose land was acquired was 
entitled to compensation t.¢, a “just equivalent” of the land of which he was deprived,” 

It is to be noted that in Vajravelu Mudaliar’s case (supra) the Consti- 
tutional validity of the Land Acquisition (Madras Amendment) Act, 1961 
(Act 23 of 1961) was before this Court. In Jeejeebhoy v. Asst. Collector+ 
the requisite notification under s. 4 of the Land Acquisition Act was issued in 
May 1948 and that under s. 6 in August 1949, the possession of the land being 
taken in December 1949. The Land Acquisition Officer and the District Court 
awarded compensation in accordance with the Land Acquisition (Bombay 
Amendment) Act, 1948 on the basis of the value of the lands as on January 
1, 1948 and not upon the value on the date of the s. 4 notification. A refer- 
ence was made to the earlier cases and it was said that Bela Banerjee’s case 
laid down the following principles: (1) The expression ‘‘compensation’’ in 
art. 31(2) of the Constitution meant just equivalent of what the owner has 
been deprived of; (2) The principles laid down by the Legislature shall be 
only for the determination of the compensation so defined; (3) Whether the 
principles have taken into account the relevant elements to ascertain the true 
value of the property acquired is a justiciable issue; and (4) The fixation of 
an anterior date for the ascertainment of the value of the property acquired 
without reference to any relevant circumstances which necessitated the fixing 
of an earlier date for the purpose of ascertaining the real value is arbitrary. 

With regard -to art. 31(2) a twofold, argument was put up before us by 
learned counsel for the appellant. It was argued that cl. (b) ofs. 8(3) should 
be construed with reference to s. 8(/)(e). It was urged that the first portion 
of sub-s. (7), cl. (e) reading: 

“the arbitrator shall, after hearing the dispute, make an award determining the amount of 
compensation which appears to him to be just and specifying the person or persona to whom such 
compensation shall be paid;” 
was mandatory while the succeeding portion reading: 

“and in making the award,he shall have regard to the circumstances of each case and the 
provisions of sub-sections (2) and (3),80 far as they are applicable ;” 
was merely directory. It was said that the use of the expression ‘‘shall have 
regard to’’ so far as sub-ss. (2) and (3) were concerned only indicate that the 
arbitrator was to keep the said provisions in mind but he was not bound to 
guide himself strictly thereby. According to the shorter Oxford Dictionary 
the phrase ‘‘have regard to’’ is used when ‘reference to a person or thing’ is 
intended. The exact significance of this phrase will depend on the context and 
the setting in which it is used. The phrase finds a place in numerous sections 
of the Madras Estates Land Act discussed elaborately in Ryots of Garabandho 
v. Zamindar of Parlakimedi> There it was observed by the Judicial Com- 
mittee of the Privy Council that the expression ‘‘have regard to’’ or expres- 
sions: very close to this were scattered throughout this Act, but the exact force 
of each phrase must be considered in relation to its context and to its own 
subject matter. Consequently in considermg the matters to which the arbi- 
trator appointed under s. 8 of the Act is to have regard, we must examine the 
language of the provision to find out whether a mere reference to the matters 
mentioned is aimed at or whether the Legislature wanted the arbitrator to be 
guided rigidly thereby. 

. From the language used in s. 8 learned counsel for the appellant wanted to 
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draw the inference that the expression ‘‘have regard to” only meant that the 
arbitrator was to keep the matters referred to in mind or be conscious of the 
same but that he was not compelled to guide himself thereby. In other words, 
the contention was that although the arbitrator had to consider the various 
circumstances mentioned in subs. (2) and modes prescribed in sub-s. (3), 
those circumstances or modes nowhere fettered his powers of awarding com- 
pensation. We cannot accept this proposition. The circumstances mentioned 
in sub-s. (2) are not related at all to the just equivalent for the land com- 
pulsorily acquired. These are only incidental to the requisitioning of the pro- 
perty and provide for the expenses, loss or damage to which the owner may 
be put as a result thereof; the measure of a just equivalent is indicated in 
sub-s. (3) alone. This sub-section leaves no choice to the arbitrator as to which 
of the two modes of assessing the compensation he is to accept. The words 
of sub-s. (3) are mandatory and compel the arbitrator to accept only the 
smaller figure arrived at after assessment on the two modes of valuation. 

No exception is taken to the mode prescribed in cl. (a) of subs, (3) but 
the mode prescribed in cl. (b) must be held to be arbitrary. It has no rela- 
tion to the value of the land at the date of the notice under s. 7 which may 
be many years after the date of requisition. In the present case, the original 
requisition was made in 1942. By the deeming provision of s. 24 of the Act the 
property was to be treated as requisitioned under s. 3 of the Act. The notice 
under s. 7 was given on April 2, 1953. No grounds were shown and no circum- 
stances were brought to our notice which necessitated the fixing of the date of 
requisition as the one for ascertaining the real value of the property. The 
property might have continued in requisition for years and it is impossible to 
say that the date of requisition has or can have any connection with the date 
of acquisition under s. 7. In Bela Banmerjee’s case as also in the other cases 
mentioned, viz., State of Madras v. D. Namaswaya Mudaliar, Vajrevalu 
Mudaliar v. Special Deputy Collector and Jeejeebhoy v. Assistant Collector, 
the date for the assessment of compensation was mentioned in the Act itself. 
In this case it is not so mentioned but such date is dependent on the original 
requisition. In any case it does not give the person to be compensated a 
just equivalent of the property he was losing at the date of acquisition. In 
this case too, it can be said that the just equivalent was frozen at the mini- 
mum of twice its value on the date of requisition. It is common knowledge 
that all over India there has been a spiralling of land prices after the conclu- 
sion of the last world war although the inflation has been greater in urban 
areas, specially round about the big cities than in the mofussil. Land values 
in post-war India are many times the corresponding values before the con- 
clusion of the last war. 

In assessing the just equivalent of the value of the property at twice the 
price which the requisitioned property would have fetched in the open market 
if it had been sold on the date of requisition, the arbitrator would be acting 
arbitrarily inasmuch as he would be proceeding on a formula of which there 
is no rational basis. 

Clause (b) of sub-s. (3) of s. 8 leaves the arbitrator no choice of assessing 
the value in terms of cl. (a) even if he was of opinion that the mode fixed 
thereunder afforded a just equivalent of the property to its owner. He had 
to make his assessment in terms of cl. (b). The expression ‘‘have regard to’’ 
in sub-cl. (e) of sub-s. (7) of s. 8 therefore does not give the arbitrator any 
freedom of considering the two modes laid down in sub-s. (3) and accepting 
the one which he thought fair. 

The first point about the opening portion of cl. (e) being mandatory and 
the later portion being directory cannot therefore be accepted. So far as 
sub-s. (3) is concerned, it is couched in terms which are mandatory. 

The second head of argument of learned counsel for the appellant that the 
impugned clause stood by itself and satisfied art. 31(2) and the tests formu- 
lated in Bela Banerjee’s case, is of no substance. The passage in the judg- 
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ment of this Court in State of Madras v. D. Namasivaya Mudaliar (supra) 
at p. 944 where reference was made to the fact that even under the Land 
Acquisition Act of 1894 notification under s. 4 might be followed by a long 
interval before acquisition under s. 16 took place does not support the con- 
tention of the appellant. There this Court observed that the fixing of an an- 
terior date for arriving at the market value of the land did not ipso facto 
invalidate the acquisition, but that there might be circumstances which would 
justify such a fixation; and it was there pointed out that it was for the State 
to show that fixation of compensation at the market value of an anterior date 
did not amount to violation of the constitutional guarantee. This, in our 
opinion, the appellant has signally failed to do. 

This case cannot be compared with the case of West Ramnad Electric Dis- 
tribution Co. Lid. v. State of Miadras’ where the person to be compensated 
was given the right to choose among several methods of valuation prescribed 
by s. 5 of the Madras Electricity Supply Undertakings (Acquisition) Act of 
1954. In that case also, the validity of the Madras Act had to be examined 
with reference to art. 31(2) before its amendment in 1955. Section 5 of the 
Madras Act provided that the compensation payable to a licensee on whom an 
„order had been served under s. 4 or whose undertaking had been taken over 
before the commencement of the Act, would be determined under any of the 
bases A, B and C specified by the section as might be chosen under s. 8. 
Then followed detailed provisions about these three bases. The Court found 
that ‘‘in none of the three bases does the Legislature refer to the market value 
of the undertaking.” But according to the Court (p. 771): 


“that itself cannot justify the argument that what is intended to be paid by way of com- 
pensation must necessarily mean much less than the market value. The failure of the legislature 
to refer to the fair market value cannot, in our opinion, be regarded as conclusive or even presum- 
ptive evidence of the fact that what is intended to be paid under section 5 does not amount to a 
just equivalent of the undertaking taken over. After all, in considering the question as to- 
whether compensation payable under one or the other of the bases amounts to just equivalent, 
we must try to assess what would be payable under the said basis.” 

The argument on behalf of the appellant that the basis did not provide for 
the payment of just equivalent could not be accepted by this Court because 
of the fact that the appellant had produced no material on which its plea 
could be sustained. In this case, however, there is no such difficulty. Clause 
(a) of s. 8(3) lays down a principle aimed at giving the owner of the land 
something which approximates its just equivalent on the date of acquisition. 
Clause (b) however directs the arbitrator to measure the price arrived at in 
terms of cl. (a) with twice the amount of money which the requisitioned pro- 
perty would have fetched if it had been sold on the date of requisition and 
to ignore the excess of the price computed in terms of cl. (a) over that in 
terms of cl. (b). The position bears a close similarity with the facts in Bela 
Banerjee’s case (supra) where the Legislature directed that the excess of the 
value of the land arrived at in terms of the Land Acquisition Act over the 
value as on December 31, 1946, was to be ignored. The basis provided 
by cL (b) has nothing to do with the just equivalent of the land on the date 
of acquisition nor is there any principle for such a basis. We cannot there- 
fore accept the proposition that the impugned clause satisfies the requirements 
of art. 31(2) of the Constitution. 

The only other contention which remains to be noted is that the High Court 
should have refused relief on the ground of delay in making the application 
under art. 226 of the Constitution. This was turned down by the High Court 
and it was pointed out that although the original acquisition was made on 
April 4, 1953, so far as compensation was concerned, the arbitrator was ap- 
pointed on June 21, 1961. We were informed that the Collector assessed the 
compensation on July 2, 1962 and the petitioner approached the Court on 
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September 18, 1962. It was held by the High Court that in the case of an 
infringement of a fundamental right under the Constitution, mere delay would 
hardly affect the maintainability of the petition. The High Court was not 
satisfied that there was delay and said: 
“In any case having regard to the importance of the points raised and, assuming that there 

was delay, we would certainly condone the delay.” j 

In appeal we do not feel disposed to take a different view. If the High 
Court had any discretion in the matter—and it is not suggested that it had 
not—the exercise of such discretion ought not to be over-ruled by us unless 
we are satisfied that the High Court had ‘‘acted on some wrong principle or 
committed some error of law or failed to consider matters which demand con- 
sideration’’. This is the principle which the House of Lords in England have 
always followed as observed by Viscount Simonds in Zacharia v: Republic of 
Cyprus’ and nothing has been shown to us as to why we should adopt a diffe- 
rent principle. 

The appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed. 


Present: Mr, Justices J. O. Shah and Mr, Justice J. M. Shelat. 


MAHANT RAMSWARUP GURU CHHOTE BALAKDAS | 
v. 
MOTIRAM KHANDU PATIL.* 

Bombay Public Trusts Act (Bom. XXIX of 1950), Sec. 28—Bombay Tenancy and Agricultural 
Lands Act (Bom, LX VII of 1948), Sec. 88B—-Madhya Pradesh Publio Trusts Act, 1951— Whether 
all trusts registered under Madhya Pradesh Act deomed under 3,28 to be registered under Bom- 
bay Act. 

Section 28 of the Bombay Public Trusts Act, 1950, read with Schedule AA to the Act 
does not mean that all trusts registered under the Madhya Prasesh Public Trusts Act, 1951, 
are deemed to be registered under the Bombay Aot irrespective of whether they are still 
situate in Madhya Pradesh and are liable to be administered under the Madhya Pradesh 
Act. Trusts registered under the Madhya Pradesh Act which as a result of the re-organi- 
sation of the former Bombay State have come within the new State of Maharashtra and to 
which the Bombay Act did not apply, are, by virtue of s, 28, deemed to be registered under 
the Bombay Act. Trusts which are still outside the Maharashtra State and within the 
Madhya Pradesh State do not fall within the ambit of s, 28 and cannot be deemed to be 
registered under the Bombay Act. * 


THe facts are stated in the judgment. 
O. P. Malhotra, P. C. Bhartari and O. C. Mathur, for the appellant. 


Sueuat J. This appeal by certificate is directed against the judgment of 
the High Court at Bombay dated December 11/21, 1962, in Writ Petition 
No. 259 of 1962. : ; 

The appellant is the mahant of ‘a public and religious trust called Kabir 
Nirnay Mandir. The trust is being administered at Burhanpur, Madhya 
Pradesh and the bulk of its properties is situate there, except three pieces 
of land at Vadjai, a village in Dhulia District. Respondent No. 1 is the tenant 
of two out of these three pieces of land situate at Vadjai. The question in 
this appeal is whether the appellant can apply and obtain an exemption certi- 
ficate under s. 88B of the Bombay Tenancy and Agricultural Lands Act, 1948 
(hereinafter referred to as the Act). ; l 
. The Act was originally passed in 1948 but was drastically amended by 
‘Amendment Act, XIII of 1956, which came into force on August 1, 1956. The 
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Amendment Act inducted into the Act inter alia secs. 32 to 32R and secs. 
88A to 88D. Sections 32 to 32R deal with purchase of land by tenants. Sub- 
section (J) of s. 32 provides that on the first day of April 1957 s.e., the 
tillers’ day, every tenant shall, subject to the other provisions of this section 
and the provisions of the next succeeding sections, be deemed to have pur- 
chased from his landlord the land held by him as.a tenant. In certain cases 
the said date, viz., April 1, 1957, has been postponed but we are not concerned 
in this appeal with those provisions nor with any such postponed date. Sec- 
tions 88A to 88C exclude the operation of secs. 32 to 32R to land specified 
therein. Section 88B sinter alia provides: 

“Nothing in the foregoing provisions except sections 3, 4B, 8, 9, 9A, 9B, 9C, 10, 10A, 11, 13 
and 27 and the provisions of Chapters VI and VIII in so far as the provisions of the said Chapters 
are applicable to any of the matters referred to in the sections mentioned above, shall apply ... 

(b) to lands which are the property of a trast or an institution for public religious worship.” 

The proviso to the sub-section reads as follows: 
‘Provided that 
(4) such trust is or is deemed to be registered under the Bombay Public Trusts Act, 1950 
and 

(##) the entire income of such lands is appropriated for the purpose of such trust,” 

Sub-section (2) of s. 88B provides that 


“for the purpose of this section, a certificate granted by the Collector, after holding an 
inquiry, that the conditions in the proviso to sub-section (1) are satisfied by any trust shall be 
conclusive evidence in that behalf.” 

Thus for eligibility for an exemption certificate three conditions have to be 
satisfied: (1) that the land in question is the property of a trust or an in- 
stitution for public religious worship, (2) that the trust is or is deemed to 
be registered under the Bombay Public Trusts Act, 1950, and (3) that the 
entire income of such lands is appropriated for the purposes of such trust. 
There is no dispute with regard to conditions (1) and (3) and the only con- 
troversy is whether condition 2 is satisfied. If all the three conditions are 
satisfied and a certificate is obtained by the trust under sub-s. (2) of s. 88B, 
ss. 32 to 32R would not apply to the land belonging to such trust and the 
tenant of such land cannot be regarded a deemed purchaser under the Act. 


The contention of respondent No. 1, the tenant, is that though conditions 1 
and 3 are satisfied, the Trust situate as it is at Burhanpur outside the Maha- 
rashtra State cannot be deemed to be registered under the Bombay Public 
Trusts Act. The Bombay Public Trusts Act was passed in 1950 by the Legis- 
lature of the then State of Bombay and its object as stated in its preamble is 
to regulate and to make better provision for the administration of public 
religious and charitable trusts in the State of Bombay. Section 1(3) provides 
that the Act shall come into force at once; but the provisions thereof shall 
apply to a public trust or any class of public trusts on the date specified in 
the notification under sub-s. (4). Sub-section (4) provides that the State 
Government may by notification specify the date on which the provisions of 
the Act shall apply to any public trust or any class of public trusts and diffe- 
rent dates may be specified for such trusts in different areas. Under ss. 18 
and 19 a trustee of a public trust, to which the Act has been applied, is ob- 
liged to make an application for registration of the public trust giving in such 
application the information specified therein. Under s. 19, the Deputy or the 
Assistant Charity Commissioner appointed under the Act has to make an in- 
quiry in the prescribed manner for ascertaining the various matters set out 
therein. On completion of such inquiry and on its findings being recorded the 
Deputy or the Assistant Charity Commissioner has under s. 21 to make en- 
tries in the register kept under s. 17 in accordance with the findings recorded 
by him under s. 20 or if appeals are preferred in accordance with the final 
decision of the competent authority provided by the Act, and such entries are 
B L, Re—24 
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made conclusive subject to the provisions of the Act or to any change record- 
ed under the provisions thereinafter following. Before its amendment in 1960 
s. 28 provided that all public trusts registered under any of the enactments 
specified in Schedule A thereto shall be deemed to have been registered 
under the Act from the date on which the Act is applied to them. Schedule 
A sets out those Acts which are not relevant for the purpose of this appeal. 
As a result of reorganisation of the then Bombay State and the territorial 
changes made in 1956 and 1960 certain areas were excluded and certain other 
areas were brought into the new State of Maharashtra. The Legislature of 
that State therefore amended s. 28 by s. 15 of the Bombay Public Trusts 
(Unification and Amendment) Act, VI of 1960. A new Schedule amongst 
other things—viz., Schedule AA, was added after Schedule A which included 
amongst other Acts the Madhya Pradesh Public Trusts Act, 1951. The effect 
of s. 28 and the insertion of Schedule AA in the Act was that the trusts re- 
gistered under the Madhya Pradesh Public Trusts Act, 1951, were deemed to 
have been registered under the Bombay Act. The amendment became neces- 
sary as new areas which originally formed part of the Madhya Pradesh State 
were brought into the Maharashtra State and the policy of the Legislature was 
to save trusts already registered under the Madhya Pradesh Publie Trusts 
Act, 1951, from having to be once again registered under the Bombay Act. 
The Amendment Act, 1960, was brought into force as from January 1, 1961. 
By a notification dated January 31, 1961, issued under s. 1(4) the Act was 
made applicable to certain kinds of trusts. It is not in dispute that the pre- 
sent trust is one of the kinds of trusts to which the Act was made applicable 
as from February 1, 1961. The said notification runs as follows: 

“In exercise of the powers conferred by sub-section (4) of section 1 of the Bombay Public 
Trusts Act, 1950.... the Government of Maharashtra specifies the lst day of February 196] to 
be the date on which the provisions of the said Act shall, ... apply to the following classes of 
public trusts ... in the State to which the Act does not already apply... ” 

The question is whether s. 28 can be said to apply to the present trust. 
Though s. 28 is couched in general terms it cannot mean that all trusts regis- 
tered under the Madhya Pradsh Act are to be deemed to be registered under 
the Bombay Act irrespective of whether they are still situate in Madhya 
Pradesh and are liable to be administered under the Madhya Pradesh Public 
Trusts Act, 1951. The aforesaid notification itself makes this clear by using 
the words ‘‘shall....apply to the following classes of public trusts... in the 
State to which the Act does not already apply...’’ These words indicate 
clearly that the Act is to apply to those trusts which ag a result of the re- 
organisation of the State have come within the new State of Maharashtra and 
to which the Bombay Act did not apply. Therefore, the Act cannot apply 
and is not intended to apply to trusts which are still outside the State and 
within the Madhya Pradesh State. There can therefore be no doubt that such 
trusts in spite of the general language of s. 28 would still be governed by 
and administered under the Madhya Pradesh Act. If s. 28 were to be con- 
strued, as the appellant desires us to construe, there would be the anomalous 
position that the authorities under both the Acts can claim the right to super- 
vise and control the administration and management of the trust properties. 
The curious result of such a construction would be that though the trust is 
situate and is administered at Burhanpur in Madhya Pradesh the authorities 
under the Bombay Act can claim to control its management. 


There is no dispute that the trust is administered at Burhanpur and the 
bulk of its properties, except the three pieces of lands situate in the District 
of Dhulia, are all situate in the Madhya Pradesh State. The fact that a part 
of its property is situate in Maharashtra State, though the trust is within 
Madhya Pradesh State, would not mean that the trust would be governed 
partly by the Madhya Pradesh Act and partly by the Bombay Act. Such a 
division of the trust and its administration is not contemplated by either of 
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the two Acts. It is, therefore, clear that the present trust does not fall with- 
in the ambit of s. 28 and is not one of those trusts which can be deemed to 
be registered under the Bombay Act. That being so, it is obviously not a 
trust which fulfils the second condition of s. 88B of the Bombay Tenancy and 
Agricultural Lands Act and the appellant cannot be said to be entitled to the 
certificate under that section. 


The appeal is dismissed. There will be no order as to costs. 
Appeal dismissed. 


Sc = 
Present : Mr, Justices J. O. Shah, Mr. Justice S. M. Bikri and Mr. Justice J. M. Shelat. T 


MOTICHAND HIRACHAND 
v. 


THE BOMBAY MUNICIPAL CORPORATION.* 


Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 154(1)—Building or part of it yielding 
extra incomes over and above actual rent— Whether such income could be taken into consideration 
in determining annual ren. 

In determining the rateable value of a building the assessing authority under s. 154(1) 
of the Bombay Municipal Corporation Act, 1888, can take into consideration income deri- 
ved by the Owner under an agreement entitling an advertisement hoarding to be put upon 
the roof of such building. 

If a building or a part of it yields an extra income over and above the actual rent derived 
from it, such income on the terms of a.154(1) of the Act can legitimately be taken into con- 
sideration by the assessing authority while determining the annual rent on the ground that 
a hypothetical tenant would take such extra income into account while considering what 
rent he can afford to offer for such building. 

It is a well recognised principle in rating that both gross value and net annual value are 
estimated by reference to the rent at which the property might reasonably be expected to 
be let from year to year. Various methods of valuation are applied in order to arrive at 
such hypothetical rent, for instance, by reference to the actual rent paid for the property 
or for others comparable to it or where there are no rents by reference to the assessments of 
comparable properties or to the profits earned from the property or to the cost of constru- 
ction. The rent which a tenant could afford to give is calculated rebus sio stantibus, that 
is to say, with reference to the property in ite existing physical condition and to the mode 
in which it is actually used. The hypothetical tenant includes all persona who might possibly 
take the property including the person actually in occupation, even though he happens to 
be the owner of the property. The rent is that which he will pay in the “higgling of the 
market”, taking into account all existing circumstances and any relevant future trends. 
If the property affords the opportunity for the carrying on of a gainful trade, that fact also 
must be taken into account. The property is assumed to be vacant and to let and the 
material date for the valuation is that of the proposal which gives rise to the proceedings, 
The actual rent paid for the property is not conclusive evidence of value, though such 
actual rent may serve as an indication as to what a hypothetical tenant can afford to pay. 
However, if the actual rent is paid on terms which differ from those of the hypothetical 
tenancy it must be adjusted, if possible, to the terms of the hypothetical tenancy before it 
affords evidence of value. [See Halsbuty’s Laws of England, (8rd ed.), Vol. 32, p. 60 and 
onwards]. It is also well recognised that while valuing the property in question every 
intrinsic quality and every intrinsic circumstance which tends to push the rental value up 
or down must be taken into consideration. In other words, in estimating the hypothetical 
rent “all that could reasonably affect the mind of the intending tenant ought to be con- 
sidered.” (Cartwright v. Sculcoates Union)’. The measure for purposes of rating is, there- 
fore, the rent which a hypothetical tenant, looking at the building as it is, would be pre- 
pared to pay. Though the tenant is hypothetical and the rent too is hypothetical, the 
property in respect of which he would estimate that which he would offer as rent is not 
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hypothetical but concrete, While estimating the rent which he would be prepared to pay 
he would naturally take into consideration all the advantages, together with the disad- 
vantages attached to the property, that is, the maximum beneficial use to which he would 
be able to put the property. 

Taylor v. Overseers of Pendelton®, Wilson v., Tavener® and Corporation of Caleutia v, Antl 
Prokash‘, referred to, 


Tre facts are stated at 65 Bombay Law Reporter, p. 718. 


Raj Bahadur and B. R. Agarwala, for the appellants. 
8. T. Desai, with O. P. Malhotra and O. C. Mathur, for the respondent. 


SHenat J. Whether in determining the reteable value of a building the 
assessing authority under s. 154(/) of the Bombay Municipal Corporation Act 
III of 1888 can take into consideration income derived by the owner under 
an agreement entitling an advertisement hoarding to be put up on the roof 
of such building is the question arising in this appeal. 

For consideration of this question a few relevant facts may first be recited. 
The appellants are the owners of ‘‘Fulchand Nivas’’, a building situate at the 
corner of what was known at the relevant time as Marine Drive and San- 
dhurst Road opposite Chowpatty Sea Face, Bombay. The building consists of 
ground and five upper floors and a terrace. The ground floor and five upper 
floors of the building were and are let out. For the last few years the Muni- 
cipal Corporation has been assessing the rateable value of the building as 
equivalent to the actual rents recovered by the owners. After the rateable 
value for the year 1956-57 was assessed it was found that the terrace of the 
building was used for advertising Tata Mercedes-Benz Automobile Trucks 
and Buses by means of a neon-sign. This was done under an agreement dated 
February 5, 1957, entered into by the appellants under which the Tata Loco- 
motive and Engineering Co. Ltd. had agreed to pay to the appellants Rs. 800 
per month in consideration of their being allowed to display the said adver- 
tisement and a further sum of Rs. 700 in consideration of the owners agreeing 
not to allow any one else to use any portion of the said building for display- 
ing any advertisement save those of the tenants on the ground floor not 
above the level of the height of the ground floor. The agreement provided also 
that it would be the owners who, during the continuance of the agreement, 
would pay all existing and future rates, taxes, ete., which would be assessed, 
imposed, charged or become payable in respect of the said building or the 
said advertisement except the Municipal Licence fee in respect of the said 
advertisement which would be borne by the Company. On March 3, 1958, the 
respondent corporation issued a notice under s. 167 of the Act informing the 
owners that the assessment book had been amended and that the amount of 
the rateable value of the building was increased from Rs. 44,320 to Rs. 64,685, 
The appellants thereupon filed a complaint under s. 163(2) of the Act against 
the said increase and the assessing authority by an order dated February 21, 
1959, reduced the rateable value from Rs. 64,685 to Rs. 59,600. In maintain- 
ing the increase from Rs. 44,320 to Rs. 59,600 the assessing authority took in- 
to account the additional income arising from the said agreement and re- 
ceived by the appellants. The appellants thereupon filed an appeal before the 
Chief Judge, Small Cause Court, Bombay, objecting to the said increase. The 
Chief Judge disallowed the said increase and directed that the rateable value 
should be Rs. 44,320. The Chief Judge held that under the said agreement 
there was, no demise or transfer of an interest in the said property in favour 
of the Committee, that the said agreement amounted merely to a licence re- 
vocable at any time though subject to the express terms of the agreement and 
was no more than a grant of a right in gross to display neon-sign outside the 
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property and that the only user of the property was that of a small portion 
of the terrace used as a base for the said advertisement. He held that it 
was not any inherent or intrinsic quality of any portion of the property which 
commanded such a high consideration as the sum of Rs. 1,500 per month. 
Agegrieved by this order, the respondent Corporation filed an appeal before 
the High Court at Bombay. The High Court held that the Chief Judge was 
in error in holding that the Municipal Corporation was not entitled to take 
into account income earned by the owners under the said agreement, set aside 
his order and restored the original value assessed by the assessing authority 
at Rs. 59,600. The High Court analysed s. 154 of the Act and after considera- 
tion of the rules as to rating recognised by several decisions both English and 
that of the High Court itself in Mahad Municipality v. Bombay S. R. T. 
Corpn.' held that the said increase was justified. The appellants then ap- 
plied for and obtained a certificate under art. 1338(7) (a) of the Constitution 
and filed this appeal. 


Counsel for the owners challenged the correctness of the High Court’s judg- 
ment and order and contended that in determining the annual rent of the 
building the assessing authority can take into account the rent at which the 
building is expected to be let, that therefore the income derived from 
an agreement which amounts to a mere licence and not a demise cannot 
be added to such rent, such income being totally irrelevant to the concept of 
annual rent envisaged in rating. To appreciate the contention it is necessary 
first to examine s. 154(1) of the Act. The section provides that in order to fix 
the rateable value of any building or land assessable to a property tax, there shall 
be deducted from the amount of the annual rent for which such land or build- 
ing might reasonably be expected to let from year to year a sum equal to ten 
percentum of the said annual rent and the said deduction shall be in lieu of 
all allowances for repairs or on any other account whatever. The assessing 
authority for the purpose of fixing the rateable value has therefore to deter- 
mine the annual rent, that is, the annual rent for which such building might 
reasonably be expected to let from year to year and to deduct the 10 per cent. 
statutory allowance therefrom and arrive at the net rateable value which 
would be equivalent to the net annual rent. The rateable value is thus taken 
to be the same as the net annual rent of the property. It is a well recognised 
principle in rating that both gross value and net annual value are estimated 
by reference to the rent at which the property might reasonably be expected 
to let from year to year. Various methods of valuation are applied in order 
to arrive at such hypothetical rent, for instance, by reference to the actual rent 
paid for the property or for others comparable to it or where there are no 
rents by reference to the assessments of comparable properties or to the profits 
earned from the property or to the cost of construction. The expression ‘‘gross 
value’’ means the rent at which a hereditament might reasonably be expected 
to let from year to year. The rent which a tenant could afford to give is cal- 
culated rebus ste stantibus, that is to say, with reference to the property in 
its existing physical condition and to the mode in which it is actually used. 
The hypothetical tenant includes all persons who might possibly take the pro- 
perty including the person actually in occupation, even though he happens to 
be the owner of the property. The rent is that which he will pay in the 
“‘higgling of the market’’, taking into account all existing circumstances and 
any relevant future trends. If the property affords the opportunity for the 
carrying on of a gainful trade, that fact also must be taken into account. The 
property is assumed to be vacant and to let and the material date for the 
valuation is that of the proposal which gives rise to the proceedings. The 
actual rent paid for the property is not conclusive evidence of value, though 
such actual rent may serve as an indication as to what a hypothetical tenant 
ean afford to pay. However, if the actual rent is paid on terms which differ 


1 (1960) 63 Bom. L.R. 174, 


880 THE BOMBAY LAW REPORTER. [VOL. LXX. 


from those of the hypothetical tenancy it must be adjusted, if possible, to the 
terms of the hypothetical tenancy before it affords evidence of value. [See 
Halsbury’s Laws of England, (3rd edn.), Vol. 32, p. 60 and onwards]. It is 
also well recognised that while valuing the property in question every in- 
trinsic quality and every intrinsic circumstance which tends to push the rental 
value up or down must be taken into consideration. In other words, in esti- 
mating the hypothetical rent “all that could reasonably affect the mind of the 
intending tenant ought to be considered.” (Cartwright v. Sculcoates Union?). 
Scott L. J. in Robinson Brothers (Brewers) Lid. v. Houghton and Chester-le- 
Street Assessment Committee? observed: 

‘| It is the duty of the valuer to take into consideration every intrinsic quality and every 

intrinsic circumstance which tends to push the rental value either up or down, just because it is 
relevant to the valuation and ought therefore to be cast into the scales of the balance.... The 
objective being the real value of the actual hereditament, the inquiry is primarily economic 
and. not legal; it is only legal in so far as logical relevance is the measure of legal admissibility.” 
(See also Ryde on Rating, llth edn., 385, 387). 
The measure for purposes of rating is therefore the rent which a hypothetical 
tenant, looking at the building as it is, would be prepared to pay. Though 
the tenant is hypothetical and the rent too is hypothetical, the property in res- 
pect of which he would estimate that which he would offer as rent is not hypo- 
thetical but conerete. While estimating the rent which he would be prepared 
to pay he would naturally take into consideration all the advantages, together 
with the disadvantages attached to the property, that is, the maximum bene- 
ficial use to which he would be able to put the property. In doing so he is 
bound to take into consideration the fact of the property being situated at an 
unique place as the instant property undoubtedly is, viz., at the juncture of 
two of the most prominent roads with the additional advantage of Chowpatty 
Sea Face being opposite to it where in the evenings and on week-ends, it can- 
not be questioned, large crowds usually gather. Coupled with this would be 
the advantage that a neonsign advertisement can be vividly seen if fixed on 
the top of the building by people, pedestrians and those in vehicles, from fair- 
ly long distances in all directions, especially as the advertisement happens to 
be a rotating one. There can therefore be no doubt that if a property pos- 
sesses such an amenity, such amenity is bound to add to its beneficial valne 
and the tenant who desires to take it on lease is bound to take into considera- 
tion while making up his mind as to the rent which he can profitably offer as 
to how much income he would be able to derive from exploiting such an 
amenity. The measure of the hypothetical rent which such a tenant would 
offer would thus be the extent of the beneficial use to which he would be able 
to put the property on its being demised to him. 

That being so it seems to us that the question whether an agreement under 
which such a tenant would be able to exploit the advantageous situation in 
which the property is situate amounts to a lease or licence is totally irrele- 
vant for the purpose of assessing the rateable value. Equally irrelevant is 
the question whether the income arising from such an agreement is rent or 
licence fee. To consider such income as irrelevant in the process of rating on 
the ground that it does not amount to rent but to licence fee is to miscon- 
strue the true measure of the rent expected from the prospective tenant. The 
tenant would not only take into consideration the actual rent derived from the 
property but also such other income which he would be able to extract from - 
the situation of the property by exploiting as best as he can the beneficial 
use to which the property is capable of being put. Therefore, the mere fact 
that the income from the agreement is not rent but licence fee and therefore 
cannot be added to the actual rent fetched by the property does not justify 
on any principle of rating or any construction of s. 154 of the Act, disregard 
of it while estimating the rent which the property would be expected to fetch. 


2 [1900] A.O. 150. 3 [1937] 2 K.B. 445, at 469. 
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It is true that the rating was so far made including the year in question on 
the basis of the actual rent derived from the property. That appears to have 
been done because of the restrictions under the Bombay Rent Act by reason 
of which the property cannot be leased at rent higher than the standard rent 
allowed under the provisions of that Act. Since no hypothetical tenant would 
pay rent higher than such standard rent the actual rent would ordinarily be 
the rent expected from a hypothetical tenant. The question would be whether 
the Corporation would be justified in enhancing the rateable value by adding 
the said sum of Rs. 1,500 per month arising from the said amount! It is true, 
as observed earlier, that the hypothetical rent cannot be in view of the rent 
restrictions higher than the actual rent. But the income arising under the 
said agreement is not rent realised from letting out any part of the property 
to the Company but is in consideration of the exclusive privilege granted to 
it of displaying its neon-sign advertisement. It is manifest that the user 
thereunder of part of the terrace adds to the beneficial value of the build- 
ing. For such user the owner can legitimately expect something extra over 
and above the standard rent of the building. Though the owner of the build- 
ing cannot charge rent over and above that which is permissible under the 
provisions of the Rent Act, there is nothing in that Act which prohibits him 
from charging an amount from an advertiser in consideration of the privilege 
of displaying his advertisement. A hypothetical tenant, therefore, would take 
into consideration such extra income arising from the special advantage attach- 
ed to the building and would be prepared to pay over and above the actual 
rent something in respect of such an additional advantage. 


Counsel for the appellants relied upon certain decisions which we may now 
examine. Taylor v. Overseers of Pendleton* is a case where the question was 
whether the advertising agent was a tenant ora licensee. If he was a licensee 
it would be the owner who would be the oceupier; if a tenant it would be the 
advertising agent who would be the occupier. Since under the English law it 
js the occupier and not the owner who is liable for rates it was held that the 
agent being the tenant was the occupier and it was he and not the owner who 
was liable to pay rates. In Wilson v. Tavener® the defendant agreed by an 
agreement to let the plaintiff erect a hoarding upon the forecourt of a cottage 
and to allow him the use of a gable end for a bill posting station at yearly 
rent. It was held that the agreement did not amount to tenancy from year 
to year but was a licence and a quarter’s notice terminating at the end of the 
year of the currency of the agreement was a reasonable notice. These decisions 
cannot be appropriately brought to aid by the appellants as under the English 
law it is the occupier who is liable for the tax and it is for that reason that 
the Court had to determine in each case whether the agreement im question 
created a demise or a licence. But whether the advertiser was a lessee or a 
mere licensee, the income arising from advertisement hoardings has always 
been rated irrespective of the question as to who was liable to pay the tax. 
Reliance was placed both before the High Court and also before us on the de- 
cision in Corporation of Calcutta v. Anil Prokash.© The building there was 
let out to the tenant at Rs. 64-14-0 per month. On the roof of it, however, the 
Caleutta Street Advertising Company had displayed a neon-sign board of Cap- 
stain cigarette for which the owner was paid Rs. 125 per month. The question 
was whether the Calcutta Corporation was right in treating this income as rent 
within the meaning of s. 127(a) of the Calcutta Municipal Act, 1923, and take 
it into account while determining the annual letting value of the building. 
Section 127(@) is as follows: 

“For the purpose of assessing land and building to the consolidated rate the annual value 
of land and the annual value of any building erected for letting purposes or ordinarily let shall 
be deemed to be the gross annual rent at which the land or building might at the time of assess- 
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ment reasonably be expected to let from year to year leas in the case of a building an allowance 
of 10 per cent for the cost of repairs and for all other expenses necessary to maintain the building 
in a state to command such gross rent,” 

The High Court held that the roof of the building on which the sign board was 
put up could not be said to have been demised, that the amount paid to the 
owner by the advertising agency was therefore not rent and that the use of 
the roof for putting up the sign board amounted to a licence and therefore 
could not be treated as rent for the purpose of assessing the annual value of 
the building. The High Court relied on certain English decisions and also on 
its own earlier decisions for deciding whether the agreement between the owner 
and the advertising agency amounted to a lease or licence. Having held that 
the agreement amounted to a licence and not lease and the income was licence 
fee and not rent it rejected the contention of the Municipal Corporation that 
it was entitled to treat the amount of Rs. 125 a month as rent over and above 
the actual rent of the building. It may be observed that it was never argued 
before the High Court that the agreement whether the said amount was rent 
or licence fee, added to the beneficial value of the building, that though the 
roof on the terms of that agreement could not be said to have been demised, 
what had to be considered under s. 127(a) for assessing the annual rent of the 
building was the rent which a hypothetical tenant was expected to pay and 
not the actual rent, and whether such hypothetical tenant would or would not 
take into consideration the extra income derived from the use of the roof for 
the advertising hoarding over and above the actual 'rent while deciding what 
rent he can profitably offer for the building. Such a question not having been 
raised or decided this decision also cannot assist the appellants. 


In our view if the building or a part of it yields an extra income over and 
above the actual rent derived from it such income on the terms of s. 154(/) 
of the Act can legitimately be taken into consideration by the assessing autho- 
rity while determining the annual rent on the ground that a hypothetical 
tenant would take such extra income into account while considering what rent 
he can afford to offer for such building. That being the correct position under 
s. 154(/) of the Act, the High Court was right in confirming the enhance- 
ment of the annual rent from Rs. 44,320 to Rs. 59,600. 


The appeal fails and is dismissed with costs. Appeal dismissed. 


Present : Mr. Justice J. O. Shah and Mr, Justice J. M. Sholat. 
THE MUNICIPALITY OF TALODA 


v. 
THE CHARITY COMMISSIONER, BOMBAY.* 

Bombay Public Trusts Act (Bom. XXIX of 1950), Secs, 72, 2(13}—Oharity Commissioner declaring 
property as publio trust property—Dtstrict Court on appeal arriving at adverse dectsion— 
Whether Oharity Commissioner entitled to appeal to High Court against such dectston—Pro- 
perty entrusted for providing ehelier to “sadhus, saints and religious mendicants” — Whether 
purpose of entrusiment covered by 8. 2(13). 

Where the Charity Commissioner has declared that certain property is of a public trust 
and the Court under 8,72 of the Bombay Publio Trusts Act, 1950, has arrived at an adverse 
decision, the Charity Commissioner is entitled to appeal to the High Court against this de- 
cision and his right to appeal cannot be denied to him on the ground that he is pleading for 
acceptance of the view which he had declared as a quasi-judicial authority at an earlier 
stage of the proceeding. 

Where property is entrusted for providing shelter to “sadhue, saints and religious mendi- 
cants”, the purpose of such entrustment is religious and charitable within the meaning of 
8,2(13) of the Bombay Public Trusts Act, 1950. 


* Decided, September 28, 1967. Civil Appeal No. 72 of 1965. 
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8. Q. Patwardhan, with R. R. Jahagirdar, V. G. Mudholkar and A. G. Ratna- 
parkhi, for the appellant. 

R. H. Dhebar, 8. 8. Javali and 8. P. Nayar, for respondent No. 1. 

8. S. Shukla, for respondents Nos. 2(ii) to (v). 


Smam J. One Sambhusing applied under s. 19 of the Bombay Public Trusts 
Act XXIX of 1950 for a declaration that City Survey Nos. 371 to 379 of 
Taloda were settled by one Dagadu Khushal in favour of the Municipality in 
1883 for the benefit of the Johari Panch and for an order that the property 
- be registered as property of a public trust under the Act. The Assistant 
Charity Commissioner who heard the petition by his order dated January 20, 
1956, held that ‘‘there was no such institution known as Johari Panch’’, 
and that the property in dispute had not been used for the benefit of that 
community, but Dagadu Khushal had transferred the property to the Munici- 
pality for the benefit of members of the public interested in the Samadhi of 
Nagabawa. The Assistant Charity Commissioner declared that there was a 
public trust and City Survey Nos. 371 to 379 of Taloda Municipality were the 
property of the Trust and.that the Municipality held it as trustee of that 
Trust. That order was confirmed in appeal by the Charity Commissioner. In 
appeal, the District Court set aside the order of the Charity Commissioner 
and held that by the deed of transfer executed by Dagadu Khushal no trust 
was created, that in any event the trust was not a public trust and that the 
property in City Survey Nos. 371 to 379 was not the property of any such 
trust. In appeal under s. 72(4) of the Act, the High ‘Court of Bombay re- 
versed the order passed by the District Court and restored the order passed 
by the Charity Commissioner. The Municipality of Taloda has filed this peti- 
tion with special leave. 

A short history of the property may first be set out. Land which now bears 
City Survey Nos. 871 to 379 originally belonged to one Charandas who erected 
a ‘Dharamshala’ thereon. On May 24, 1878, Charandas sold the land and the 
Dharamshala to Dagadu Khushal purporting to transfer the property absolute- 
ly to the vendee. On August 27, 1883, Dagadu Khushal executed a deed in 
favour of the Municipality of Taloda, the relevant clause of the deed (as trans- 
lated in the judgment of the High Court) reads as follows: 

“Having released all my rights, interest and title in the property mentioned in the boun- 
daries above, I am handing over to-day all that property in the possession of the Municipality 
for the purpose of sarvajantk kam (public purpose) as it has been utilised upto date for shelter 
of Atë, Abhyagat, Sadhu, Sant etc. to be used in the same way as it has been used uptil now.” 
It was recited in the deed that in the property conveyed ‘‘there is a samadhi 
(grave) of Nagabawa’’. The Municipality, pursuant to the deed, entered in- 
to the possession of the property. It appears that thereafter the Municipality 
made certain constructions which were used for its offices and for shops. 

On September 21, 1936, the Municipality of Taloda filed a suit against one 
Baba Haridas Guru Shamdas Udasi for a declaration that the defendant had 
no right or interest over the land City Survey Nos. 371 to 379 and that the 
defendant had taken unlawful possession thereof and for an order that the ob- 
struction raised by the defendant be removed, and possession of the land be 
awarded to the Municipality. In this suit it was claimed by the Municipality 
that it was in possession of the land for more than sixty years and the pro- 
perty was ‘‘utilised for municipal purposes and was enjoyed in all ways for 
necessary municipal requirements’’, but the defendant had made unauthorised 
construction thereon. Baba Haridas contended that the Municipality had no 
right to utilise the property for municipal purposes since it was transferred 
in trust for the residence of ‘‘sages, saints, guests, visitors and others of the 
Nanak Sect’’, and the defendant being ‘‘a sage or saint of the Nanak Sect”? 
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had been residing in the property and was entitled to do so. This suit was 
deereed by the Subordinate Judge. 

In 1950 survey proceedings were started in the town of Taloda and an en- 
quiry regarding the title to the land was made. The Secretary of the Muni- 
cipality admitted before the City Survey Officer that in Survey No. 379 there 
existed ‘‘a temple of the Johari men and the members of that community had 
the right to visit the temple at fixed times but they had no other right”. 
Members of the Johari Panch claimed that they had entrusted their temple to 
the Municipality for administering it for the community, but the ‘‘compound’’ 
belonged to them and that the Municipality was merely a trustee thereof. The 
City Survey Officer declared the Municipality to be the owner of the property 
in question and further declared that the Municipality was not a trustee for 
the Johari Panch. Sambhusing then submitted the application out of which 
this appeal has arisen. 

The High Court has held that the Municipality held at all material times 
the property as a trustee of a public trust. This finding is challenged before 
us by the Municipality. The first question which falls to be considered is 
whether the Municipality holds the property or any part thereof as a trustee. 
Dagadu Khushal claiming to be the owner of the property by purchase from 
Charandas transferred it to the Municipality for publie purpose i.e., to be 
utilised for giving shelter to “Sadhus, saints and religious mendicants” in 
the same manner in which it had been utilised up to the date of transfer. We 
will assume that Dagadu Khushal could have, when he was the owner, stop- 
ped the user of the property for the benefit of ‘‘Sadhus, saints and religious 
mendicants’’. But after the transfer of the property was accepted by the 
Municipality for the purposes mentioned in the deed, it was not open to the 
Municipality to divert the use of that property for its own purposes. Counsel 
for the Municipality urged that the Municipality is in a sense a trustee for 
the residents of the town of Taloda in respect of all the property vested in 
it by operation of the Act constituting it, and upon that trust another trust 
which restricts the use of the property for the benefit of a limited class of 
persons cannot be super-imposed. The municipality was governed by Act VI 
of 1873 at the date of the settlement. Section 17 of that Act provided: 


“All property of the nature hereinafter specified shall be vested in and belong to the Muni- 
cipality, and shall, together with all other property, of what nature or kind soever, which may 
become vested in the Munloipality, be under their direction, management, and control, and 
shall be held and applied by them as trustees for the purposes of this Act; that is to aay :-— 

(a) All public town walls, gates, markets, slaughter-houges, manure and nightsoil depots 
and public buildings of every desoription not specially reserved by Government. 

(6) All publio streams, tanks, reservoirs, cisterns, wells, springs, aqueducts, conduits, 
tunnels, pipes, pumps, aud other waterworks, and all bridges, buildings, engines, works, materials, 
and things connected therewith or appertaining thereto, and also any adjacent land (not being 
private property) appertaining to any public tank or well. 

(c) All publio sewers and drains, and all sewers, drains, tunnels, culverts, gutters, and 
watercourses in, alongside, or under any street, and all works, materials, and things appertaining 
thereto, as also all dust, dirt, dung, ashes, refuse, animal matter, or filth, or rubbish of any kind 
collected by the Municipality from the streets, houses, privies, sewers, cess-pools, or elsewhere. 

(d) All public lamps, lamp poste, and apparatus connected therewith, or appertaining 
thereto, 

(e) All land transferred to them by Government, or by gift, or otherwise for local public 
purposes. 

(f) All publio streets and spaces, and the pavements, stones, and other materials thereof, 
and also all trees, erections, materials, implements, and things provided for such streets and 
spaces.” i 
Property belonging to a Municipality governed by the Act must undoubtedly 
be held under its direction, management and control and must be applied by 
it as a trustee, subject to the provisions and for the purposes of the Act. But 
there is nothing in the Act or in the general law which prevents a Munici- 
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pality from accepting a trust in favour of a section of the general public in 
respect of property transferred to it, or authorises the Municipality after 
accepting a trust to utilise it for its own purposes in breach of the trust. 

It was then urged by counsel for the Municipality that by the decree pass- 
ed in the suit filed against Baba Haridas, the right of the members of the 
Johari community to the property in dispute was negatived and the same right 
. cannot, because of the rule of res judicata, be re-agitated in these proceed- 

ings. In that argument, in our judgment, there is no substance. The only 
dispute in suit No. 510 of 1986 of the Court of the Second Class Sub-Judge, 
Nandurbar, was about the right of the Municipality to call upon Baba Hari- 
das to vacate and deliver possession of the property which was in his occupa- 
tion. It is true that the defendant Baba Haridas had contended that the 
property was the property reserved for ‘‘Sadhus, saints and religious mendi- 
cants” and he as a Sadhu was entitled to reside therein. But Baba Haridas 
was not sued in a representative capacity on behalf of the beneficiaries of the 
trust created in 1883; he was sued as a trespasser. The judgment of the Civil 
Court does not operate to prevent the Assistant Charity Commissioner from 
determining in an appropriate proceeding whether the property was the pro- 
perty of a public trust of a religious or charitable nature. 

The argument of counsel for the Municipality that the decision of the City 
Survey Officer operates, by virtue of s. 50-A of the Bombay District Muni- 
cipal Act, 1901, to destroy the rights of the public, is also without substance. 
Sub-section (J) of s. 50-A of the Bombay District Municipal Act, 1901, autho- 
rises the City Survey Officer, in proceedings for survey of lands (other than 
land used for agriculture) in a Municipal District to determine the claim be- 
tween the Municipality and other persons after formal enquiry of which due 
notice has been given. By sub-s. (2) any sult instituted in any civil Court 
after the expiration of one year from the date of any order passed by the 
Collector, or if an appeal has been made against such order within the period 
of limitation, shall be dismissed if the suit is brought to set aside such order, 
or if the relief claimed is inconsistent with such order, provided that the plain- 
tiff has had due notice of such order. The property undoubtedly is entered 
in the City Survey record as private property of the Taloda Municipality. 
But the legal ownership of the Municipality is not challenged in the proceed- 
ings before the Assistant Charity Commissioner. It is merely contended in 
this proceeding under s. 19 of the Bombay Public Trusts Act that the pro- 
perty is held by the Municipality subject to a public trust. The proceeding 
under s. 19 of the Bombay Public Trusts Act for a declaration that the pro- 
perty is the property of a public trust is not a suit to set aside the order of 
the Collector, nor is it a suit in which the relief claimed is inconsistent with 
the order of the City Survey Officer. 

The learned Assistant Judge held that the beneficiaries referred in exh. 14 
as ‘‘Sadhus, saints and religious mendicants’’ do not form the publie or a 
section thereof, and on that account also the use of the property by them was 
not an object of general public utility. The bounty of the settlor, observed 
the learned Judge, must be directed towards the public as a whole or a section 
of the public; if the object of his bounty is neither the public nor a section 
of the public, ‘‘but merely a conglomeration of men who constitute a mere 
group and the nexus which ties them is not a nexus which constitutes them 
a section of the public, the trust is not for advancement of any object of 
general public utility”. We are unable to agree with that view. Section 9 of 
the Bombay Public Trusts Act provides: 

“For the purposes of this Aot, a charitable purpose includes— 

(1) relief of poverty or distress, 

(2) education, 

(8) medical relief, and 

(4) the advancement of any other object of general public utility, 
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but does not include a purpose which relates— 

{a) exclusively to sports, or 

(6) exclusively to religious teaching or worship.” 

Section 10 of the Act provides: 

“Notwithstanding any law, custom or usage, a public trust shall not be void, only on the 
ground that the persons or objects for the benefit of whom or which it is created are unascertained 
or unascertainable, 

Explanation —...” 

The expression ‘‘public trust’’ is defined in s. 2(/3) as meaning an express or 
constructive trust for either a public, religious or charitable purpose, or both 
and includes a temple, a math, a wakf, a dharmadg or any other religious or 
charitable purpose or for both and registered under the Societies Registration 
Act, 1860. A trust for either a religious or charitable purpose or for both by 
the express words of the definition is a public trust. We are unable to agree 
with the learned Assistant Judge that Sadhus, religious mendicants and 
visitors to the samadhi of Nagabawa are not a section of the public. They 
have a common bond of veneration for the samadht. The beneficiaries of the 
trust are an uncertain and fluctuating body of persons forming a considerable 
section of the publie and answering a particular description, and the fact that 
they belong to a religious faith or a sect of persons of a certain religious per- 
suasion does not make any difference in the matter: Mahant Ram Saroop 
Dasji v. S. P. ahi. The property is entrusted to the Municipality for pro- 
viding shelter to ‘‘sadhus, saints and religious mendicants’’: the purpose, in 
our judgment, is religious and charitable within the meaning of s. 2(13) of 
the Act. 

The plea that Dagadu Khushal had entrusted the property to the Munici- 
pality only for maintaining a Dharamshala for the benefit of persons visiting 
the samadhi of Guru Nagabawa and the trust was limited only to the build- 
ing of the Dharamshala has also no force. The terms of exh. 14 are clear. 
The trust was not limited to the buildings standing on the land, it extended 
to the entire property. 

Two procedural objections which were raised by counsel for the Municipality 
remain to be considered. It was urged that since Sambhusing applied for a 
declaration that the purpose of the trust was to give shelter to sédhus, saints 
and religious mendicants during their sojourn in Taloda and to maintain and 
look after Nagabawa’s samadhi, and for an order that all the lands adjoin- 
ing the samadhi of Nagabawa i.e., the Dharamshala, the whole building in 
which there was the Municipal Office, may be given into the possession of the 
Johari Panchas, it was not open to the Assistant Charity Commissioner to 
give a finding that there existed a public trust for the benefit of persons in- 
terested in the samadhi. It was contended that once it was found that the 
property was not for the benefit of the Johari Panchas, the application should 
have been dismissed. We are unable to agree with that contention. The pro- 
ceedings were commenced under s. 19 of the Bombay Public Trusts Act, and 
it was open to the Assistant Charity Commissioner to determine whether a 
public trust existed, and if the Assistant Charity Commissioner was satisfied 
that there existed a public trust, whatever may be the claim made by the 
applicants, the Assistant Charity Commissioner was bound to declare the exist- 
ence of the public trust and register it. Under s. 19 of the Bombay Publie 
Trusts Act an inquiry may be started by the Deputy or Assistant Charity 
Commissioner either on an application made under s. 18 or on an application 
made by any person having interest in a public trust or on his own motion. 
The proceeding before the Assistant Charity Commissioner was not a proceed- 
ing inter partes, and Sambhusing was not claiming any personal relief, He 
was entitled to set in motion an enquiry into the nature of the trust as a 
person claiming to be interested in the public trust. If the Assistant Charity 

1 [1959] Suppl. (2) 8.0.R. 583. 
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Commissioner found that a public trust existed, he could make an appropriate 
declaration and consequential orders consistent with his findings. ; 

It was finally urged that against the finding of the Distriet Court that 
there was no public trust, and if there was a public trust the beneficiaries 
were not the members of the public, the Charity Commissioner could not ap- 
peal to the High Court, for, it was said, the Charity Commissioner is con- 
stituted by the Act a judicial authority, and he cannot take up in the pro- 
ceeding a contentious attitude. We are unable to accept.that contention also. 
The powers of the Charity Commissioner under the Act are found in s. 3. 
That Officer is directed to exercise such powers and perform such duties and 
functions as are conferred by or under the provisions of the Act, and shall, 
subject to such general or special orders as the State Government may pass, 
superintend the administration and carry out the provisions of the Act 
throughout the State. If an adverse decision is arrived at by the Court under 
s. 72 and if he is denied the right to appeal to the High Court, it would be 
difficult for him, if he is of the view that the property is the property of the 
public trust and if the District Court rules otherwise, to carry out the pro- 
visions of the Act. The Charity Commissioner was made a party to the appeal, 
and he was entitled to support his order before the District Court. A per- 
son interested, as the ‘Charity Commissioner is in the due administration of 
property, cannot be denied a right to appeal against an adverse decision in 
a proceeding to. which he is a party, on the ground that he is pleading for 
acceptance of the view which he had declared as a quasi-judicial authority at 
an earlier stage of that proceeding. 

The appeal fails and is dismissed with costs in favour of the Charity Com- 


missioner. Appeal dismissed. 


Present : The Hon'ble Mr. K. N. Wanchoo, Ohief Justice, Mr. Justice R. S. Bachawat, Mr. Justice 
V. Ramaswamt, Mr. Justice G, K. Mitter and Mr, Justice K. S. Hegde. 


K. L. GUPTA 


Y. 
THE MUNICIPAL CORPORATION OF GREATER BOMBAY.* 
Bombay Town Planning Act (XXVII of 1956), Secs. 9-13—Validiy of. 


Sections 9, 10, 11, 12 and 13 of the Bombay Town Planning Act, 1954, are valid. 
Jyoti Pershad v. Administration for the Union Territory of Delhi, applied. 
Manscklal Ohhotalal v, M. G. Makwana,! referred to, 


THe facts are stated in the judgment. 


K. R. Chaudhuri and K. Rajendra Chaudhury, for the petitioner (In W. P. 
No. 215 of 1966). 

A. 8. B. Chari, with 8. B. Naik, K. Rajendra Chaudhury and K. R. Chau- 
dhuri, for the petitioners (In W.Ps. Nos. 228 and 251 of 1966). 

B. Sen, with Rameshwar Nath and Mohinder Narain, for the petitioner (In 
W.P. No. 256 of 1966). 

Purshottam Trikamdas, with G. L. Sanghi and J. B. Dadachanji, for respon- 
dents Nos. 1 to 3 (In W.Ps. Nos. 215, 228 and 256 of 1966) and respondents 
Nos. 1 and 2(In W.P. No. 251 of 1966). 

M. S. K. Bastri and S. P. Nayar, for respondent No. 4 (In W.Ps. Nos. 215, 
228 and 256 of 1966) and respondent No. 3 (In W.P. No. 251 of 1966). 


Mirrer J. This is a group of four writ petitions filed under art. 32 of the 
Constitution. The common attack in all these petitions is against the vali- 
* Decided, August 21, 1967. Writ Petitions 2 (1967) Writ Petition No, 64 of 1966, 
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dity of certain sections of the Bombay Town Planning Act, 1954, hereinafter 
referred to as the Act. 

The petitioners are all owners of plots of land in areas round about Bom- 
bay, commonly known as Greater Bombay. They bave all similar but separate 
grievances with respect to the development plan prepared and published under 
the Aet. In Writ Petition No. 215 of 1966, the petitioner’s complaint is as 
regards his land being earmarked for the public purpose of a park in the 
Development Plan prepared under the Act. He seeks to prevent the respon- 
dents from giving effect to the said designation of lands in Development Plan 
and in particular, to have respondent No. 3’s order i.e. the Executive Engineer 
(Planning) (of the Municipal Corporation of Bombay) dated August 11, 1964, 
to the effect that his lands were needed for the public purpose of a park 
quashed. In Writ Petition No. 228 of 1966 the prayer is that the designa- 
tion of the petitioners’ land as being earmarked for recreation centre and for 
green belt in the development plan of ‘P’ Ward of the City of Greater Bom- 
bay should be removed, that their lands should be redesignated as earmarked 
for industrial purpose, that the order of the Assistant Engineer, Bombay 
Municipal Corporation, rejecting the petitioners’ proposal for construction of 
two factory buildings and lavatory blocks should be quashed and a declaration 
be made that ss. 9, 10, 11, 12 and 13 of the Bombay Town Planning Act are 
ultra vires the Constitution of India. In Writ Petition No 251: of 1966 the 
prayers include an order for quashing Resolution No. 1178 of December 19, 
1963 and Resolution No. 348 of July 2, 1964, of respondent No. 1 and for re- 
moval of the designation attached to the petitioners’ land as reserved for 
Government purposes in the Development Plan of ‘P’ Ward of Greater Bom- 
bay. In Writ Petition No. 256 of 1966 the prayers are inter alia for the issue 
of writs declaring that the Development Plan submitted by respondent No. 1 
to respondent No. 4 (including P Ward) on July 8, 1964, infringes the peti- 
tioners’ rights and directing the issue of a commencement certificate for the 
development and utilisation of the said land in the manner proposed. At the 
hearing, a further prayer was made for urging an additional ground in all the 
writ petitions challenging the validity of s. 17 of the Act. 

We may consider the broad facts in Writ Petition No. 228 of 1966 by way 
of sample. The petitioners in this case are two persons who claim to be 
owners of land bearing S. No. 70, Hissa Nos. 4, 5 and 6 comprising an aggre- 
gate area of 31,641 sq. yds. approximately in village Pahadi at Goregaon in 
Greater Bombay. Their case is that they had applied through their architect 
on January 2, 1962, for permission to change the existing user of their lands 
by putting them to industrial use and had written a letter to the Municipal Com- 
missioner of Bombay for that purpose by which they proposed to construct on 
a portion of the land in S. No. 70 Hissa No. 4 a shed for a factory and other 
necessary sheds. Along with the said letter, they gave a notice under s. 33 
of the Bombay Municipal Corporation Act, 1888, of their intention to erect a 
factory shed on the said land with a request for approval thereof. On 
January 27, 1962, the Executive Engineer, Development Plan, intimated the 
petitioners that as a major portion of the proposed factory shed intended to 
be constructed fell outside the heavy industrial zone in the green belt area as 
shown in the plan accompanying the letter and as the area was affected by 
net work of proposed 78’ East West and 30’ wide North South road under 
the development plan of the area, with only a small portion of the land shown 
coloured violet falling in the heavy industrial area, a commencement certi- 
ficate could not be granted. By their letter dated March 13, 1962, the peti- 
tioners complained that the Executive Engineer, Development Plan had no 
authority to earmark any area for green belt and therefore he should recon- 
sider the matter and grant a commencement certificate. On the same day, the 
petitioners also wrote to the Municipal Commissioner that inasmuch as they 
had not till then received the notice of disapproval or any further requisi- 
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tion concerning their application, they would place on record that their right 
to proceed with the construction of the intended shed had become absolute 
under s. 345 of the Bombay Municipal ‘Corporation Act. On March 22, 1962, 
the Deputy Municipal Commissioner (Suburbs) acknowledged receipt of the 
letter. By letter dated April 18, 1962, the Executive Engineer, 
Development Plan, informed the petitioners that their request for a commence- 
ment certificate would not be reconsidered until the development plan was 
finalised. By their solicitor’s letter dated June 13, 1962, the petitioners wrote 
to respondent No. 1, i.e. the Bombay Municipal Corporation, that the refusal 
to grant a commencement certificate was wrongful. This was followed up by 
a writ petition in the High Court of Bombay being Miscellaneous Petition No. 
256 of 1962 challenging the said refusal as illegal and invalid. By order 
dated September 7, 1963, the High Court of Bombay allowed the petitioners’ 
application on the ground that the powers and functions of the Bombay Muni- 
cipal Corporation under s. 12 of the Act had not been exercised by an officer 
prescribed under s. 86 of the Act and the decision dated January 27, 1962, 
was liable to be set aside. 

The development plan for Greater Bombay (D Ward) was adopted by res- 
pondent No. 1 by resolution No. 1173 on December 19, 1963. By this resolu- 
tion respondent No. 2 was directed to submit proposals of the development 
plan in respect of the remaining wards including ward P in which the peti- 
tioners’ land was situate. On January 9, 1964, the development plan for the 
remaining wards including Ward P was published by respondent No. 2 in the 
name of respondent No. 1. In this the petitioners’ land was shown as partly 
reserved for publie roads, for industrial purposes, the major portion being 
merely marked by green colour. The petitioners’ complaint is that the list of 
sites reserved for public purposes was for the first time submitted by res- 
pondent No. 2 to the Development Committee on February 8, 1964, showing for 
the first time that a major portion of the petitioners’ lands were earmarked 
for a recreation centre. This list was recommended for acceptance by the 
Committee to respondent No. 1 on June 24, 1964 and approved by resolution 
No. 343 on July 2, 1964 and forwarded to the State of Maharashtra, respon- 
dent No. 4 herein, on July 8, 1964. The petitioners complaint that although 
in the plan as originally published the lands of the petitioners were ear- 
marked partly for public roads in an industrial area and merely marked by 
green colour without any specification and designation, by resolution No. 348 
respondent No. 1 departed from the development plan and included a portion 
of the lands for recreation centre amongst the sites reserved for public pur- 
poses. According to the petitioners, this re-designation and modification was 
made although there were no suggestions before respondents Nos. 1, 2 and 3 
in the light of which any modification could have been made under s. 9 of 
the Act. The petitioners by their solicitor’s letter dated April 16, 1964, re- 
quested the respondents to alter the development plan in accordance with the 
decision of the Bombay High Court and further demanded re-designation of 
their lands as reserved for industrial purpose. This matter was again taken 
up to the High Court of Bombay by way of petition No. 248 of 1964 challeng- 
ing the refusal of respondents Nos. 1 and 2 to modify the development plan. 
This was rejected in limine by the High Court on July 6, 1964. The appeal 
therefrom being No. 42 of 1964 was also rejected on August 12, 1964. The 
petitioners’ case is that the High Court rejected petition No. 248 of 1964 on 
the view that they had no cause for complaint unless and until respondent 
No. 1 refused permission to commence construction. They therefore sub- 
mitted building plans through their architect on January 9, 1965. for con- 
struction of a factory shed with a prayer for the issue of a commencement 
certificate. Respondent No. 3 ie. the Assistant Engineer, Bombay Municipal 
Corporation by letters dated January 25, 1965 and February 13, 1965, re- 
jected the petitioners’ proposal for construction of factory buildings on their 
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lands on the ground that the lands fell in the reservation for playgrounds and 
200 fect wide green belt in the development plan. 

The petitioners again went up to the Bombay High Court on July 2, 1965, 
by another petition No. 312 of 1965 for the issue of a writ of mandamus for 
setting aside the orders of respondent No. 3 dated January 25, 1965 and 
February 13, 1965 and directing the respondent to remove the designation of 
recreation centre and green belt from the petitioners’ land and to designate 
the entire holding as industrial area in the development plan. The petition 
was rejected in limine by the Bombay High Court on July 6, 1965. An appeal 
therefrom came for hearing on August 10, 1965, when an order was made by 
consent directing the writ petition to be placed for hearing before a Division 
Bench. Ultimately, however, this was dismissed by judgment dated April 25, 
1966. According to the petitioners, they had not challenged the constitutio- 
nality of the Act in their petitions. 

In the present petition to this Court the substantial complaint is that their 
lands were earmarked in the development plan originally published on January 
9, 1964, by green colour without assigning any purpose and the reservation 
and re-designation of these lands for recreation centre and green belt by res- 
pondents Nos. 1, 2 and 3 in the development plan finally adopted was in con- 
travention of s. 9 of the Act. This redesignation is challenged as being with- 
out authority of law and violative of the fundamental rights of the petitioners 
inter alia under arts. 14 and 19 of the Constitution. 

In the affidavit in opposition filed on behalf of respondent No. 1, reference 
is made to the manner and the course of preparation of the development plan 
set out in greater detail hereafter. A preliminary objection was taken, for- 
mulated in some detail that on the failure of the petitions in the Bombay High 
Court, the petitioners could not re-agitate the matter in this Court on prin- 
ciples analogous to res judicata, It is not necessary to go into that question 
or take note of the correspondence which passed between the parties and/or 
their solicitors up to 1964. According to the affidavit, the lands belonging to 
the petitioners were shown in the draft development plan as published on 
January 9, 1964, as reserved for green belt, for public roads with a path be- 
ing shown as falling in the industrial zone. The deponent, the Executive 
Engineer (Planning), stated that the suggestions and objections received after 
the publication of the draft plan were carefully considered by the Develop- 
ment Committee which submitted its report with its recommendations to res- 
pondent No. 1 for its approval and such approval was given on July 2, 1964. 
Ultimately, the plan was sanctioned by respondent No. 4 after consulting the 
Special Consulting Surveyor subject to certain modifications. The petitioners’ 
solicitor’s letter dated April 16, 1964, was placed before the Development 
Committee for due consideration. The Development Plan Committee consider- 
ed the suggestions made by the public and gave a report in respect thereof to 
respondent No. 1 from time to time who finalised the plan at its meeting held 
on July 2, 1964. According to the deponent, the letters dated January 25, 
1965 and February 13, 1965, addressed by respondent No. 3 were in proper 
exercise of the right of rejection of the petitioners’ proposal for construction 
of a factory building. Finally the deponent stated that no part of the peti- 
tioners’ lands were earmarked for green belt in the development plan as final- 
ly approved by the respondent, that out of 32,000 sq. yds. of the petitioners’ 
lands, 12,144 sq. yards of land had been earmarked and reserved for play 
ground, 804 sq. yds. had been earmarked and reserved for municipal whole- 
sale market, 7,821 sq. yds. had been earmarked and reserved for publie road, 
1,167 sq. yds. fell under residential zone and the balance of 8,702 sq. yds. fell 
in the industrial zone. 

It will, therefore, be noticed that the facts as laid in the petitions are not 
all admitted in the affidavit, but nothing was sought to be made out of this 
and one common argument as to the invalidity of the different sections of the 
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Act was advanced in great detail mainly by Mr. Chari who was followed by 
Mr. Sen and Mr. Chandhuri. In substance, the united attack was against the 
validity of the different sections mentioned in detail hereafter. 

Before examining the contentions on the points of law raised in this case, 
it is necessary to appreciate what the Act sought to achieve and why it was 
brought on the statute book. In order to do this, it is necessary to take stock 
of the position at the time of its enactment so that attention may be focussed 
on the situation calling for a remedy and how the Legislature sought to tackle 
it. It is common knowledge that for a number of years past, all over India, 
there has been and is continuing a great influx of people from the villages to 
towns and cities for the purpose of residence and employment. Besides this, 
the whole of the country is in the grip of a population explosion. Another 
circumstance to be reckoned with is that industrial development is taking place 
in and round about many cities which in its turn is attracting people from 
outside. Most of our towns and cities have grown up without any planning 
with the result that public amenities therein are now being found to be wholly 
inadequate for the already enlarged and still expanding population. The roads 
are too narrow for modern vehicular traffic. The drainage system, such as it 
obtains in most of the towns and cities, is hopelessly inadequate to cope with 
the requirements of an already overgrown population. In most of the towns 
and cities there is no room for expansion of public amenities like hospitals, 
schools, colleges and libraries or parks. Some improvement has been sought 
to be made by Town Improvement Acts enacted in the different States. In 
order that the suburbs and the surroundings of towns and cities be developed 
properly and not allowed to grow haphazard, the Legislature of Bombay felt 
that towns should be allowed to grow only on planned schemes formulated on 
the basis of a development plan. All ‘‘local areas’’ which may be equated 
roughly with municipalities were to have development plans so that an over- 
all picture might be taken of the needs of the expanding town or city and 
provision made for planned development with regard to roads and streets, 
sanitary arrangements like drainage and water supply, places of public utility, 

‘industrial development, ete. The Legislature was well aware of the practical 
difficulties and the magnitude of the task. A development plan for a huge 
area like Greater Bombay could not be formulated within a space of weeks or 
months. A survey had to be made of the area under the local authority to take 
note of the existing conditions and the plan prepared keeping in mind the faci- 
lities available and those which might be had in the foreseeable future. Sec- 
tions of the area have to be set apart in the different localities for industrial 
and commercial development, for private housing, for the purpose of the Union 
or the State, for educational and other institutions, as also for parks and 
places of public resort. The authority responsible for the drawing up of the 
plan had to have regard to the wishes and suggestions of the public and in 
particular, architects, engineers, industrialists and public bodies. Of necessity, 
a skeletal plan had to be sketched at first which could be given a final shape 
after considerable deliberation following the suggestions of the parties in- 
terested and the recommendations received. Let us now see how the Legis- 
lature of Bombay sought to tackle this huge problem. 

The Act is described as one to consolidate and amend the law by making 
and executing town planning schemes. The preamble to the Act shows that 
its object was to ensure that town planning schemes were made in a proper 
manner and their execution was made effective by local authorities preparing 
development plans for the entire area within their jurisdiction. A ‘‘develop- 
ment plan’’ under the Act means a plan for the development or re-develop- 
ment or improvement of the entire area within the jurisdiction of a local 
authority. A local authority is defined as a municipal corporation or a muni- 
cipality and includes some appointed committees as also panchayats consti- 
tuted under the different Acts. Chapter II containing gs. 3 to 17 relates to 
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development plans generally. Section 3(/) provides that as soon as may be 
after the coming into force of the Act, every local authority shall carry out a 
survey of the area within its jurisdiction and prepare and publish in the 
prescribed manner a development plan and submit the same to the State Gov- 
ernment for sanction. The limit of time for this purpose was four years. 
Sub-section (3) authorised the State Government to make an order for ex- 
tension of the time fixed by sub-s. (J) for adequate reasons. Sub-section (4) 
authorised the State Government, in case a development plan was not pre- 
pared and published in terms of sub-s. (/), to prepare and publish such a 
plan itself after carrying out the necessary surveys. Under sub-s. (1) of s, 4 
even before carrying out a survey of the area referred to in sub-ss. (7) and 
(2) of s. 8, for the purpose of preparing a development plan for such area, 
the local authority was obliged to make a declaration of its intention to pre- 
pare such a plan and to despatch a copy thereof to the State Government for 
publication and publish the same itself in the prescribed manner for inviting 
suggestions from the public within a period of two months. Under sub-s. (2) 
a copy of the plan was to be open to the inspection of the public at all reason- 
able hours at the head office of the local authority. Sections 5 and 6 provid- 
ed for the manner of preparing development plans and the authorisation of 
certain persons to enter upon, survey and mark out that land for the prepara- 
tion of the plan. Section 7 indicated the manner in which the development 
and improvement of the entire area within the jurisdiction of the local autho- 
rity was to be carried out and regulated. In particular, it had to contain 
several proposals, namely: 

(a) for designating the use of the land for the purposes such as (1) residential, (2) industrial, 
(8) commercial, and (4) agrioultural; 

(b) for detignation of land for public purposee such as parks, playgrounds, recreation 
grounds, open spaces, schools, markets or medical, public health or physical culture institutions; 

(c) for roads and highways; 

(2) for the reservation of land for the purposes of the Union, State, any local authority 
or any other authority established by law in India ; and 

(e) such other proposals for publio or other purposes as may from time to time be approved 
by a local authority or directed by the State Government in this behalf, 

Under s. 8 various particulars had to be published and submitted to the 
State Government along with the development plan inclusive of a report of 
the surveys carried out by the local authority, a report explaining the provi- 
sions of the development plan, a report of the stages by which it was pro- 
posed to meet the obligations imposed on the local authority by the develop- 
ment plan and an approximate estimate of the cost involved in the acquisition 
of lands reserved for public purposes. 

It will be noticed that up to this point the public have practically no say in 
the matter as to how the development plan should be prepared. Section 9, 
however, gives such right to the public and provides: 

“If within two months from the date of publication of the development plan any member 
of the public communicates in writing to the local authority any suggestion relating to such 
plan, the local authority shall consider such suggestion and may, at any time before submitting 
the development plan to the State Government, modify such plan as it thinks fit,” 

At this stage, therefore, every owner of land is given the right to make sug- 
gestions for modification of the plan. He can consult the plan and make his 
suggestions, principally with the idea that his interest may not be adversely 
affected although there is nothing in the section which prevents him. from 
making suggestions generally with regard to the plan itself. 

Under s. 10(7) the State Government is given the power to sanction the 
development plan submitted to it for the whole of the area, or sanction it 
separately in parts either without modification or with such modification as it 
considers expedient within the time prescribed by the rules. If the develop- 
ment plan is sanctioned separately in parts, then each part so sanctioned is 
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deemed to be the final development plan for the purposes of the succeeding 
provisions of the Act. All such provisions are to apply in relation to such 
part as they apply in relation to a development plan relating to the whole of 
the area. Under sub-s. (2) the State Government has to fix in its notification 
sanctioning the plan a date not earlier than one month after the publication 
of which the final development plan shall come into force. Sub-section (3) 
provides: 


“If the development plan contains any proposal for the designation of any land for a purpose 
specified in clause (b) or (6) of section 7 and if such land does not vest in the local authority, 
the State Government shall not include the said purpose in the development plan unless it is 
satisfied that the local authority concerned shall be able to acquire such land by private agree- 
ment or compulsory purchase within a period of ten years from the date on which the final 
development {plan comes into force,” 

The idea behind this sub-section is that if any land is to be set apart for 
public purposes such as parks ete. mentioned in cl. (b) of s. 7 or any other 
public purpose which might be approved by a local authority or directed by 
the State Government in terms of cl. (e) of s. 7, the State Government must 
examine whether it would be possible for the local authority to be able to 
acquire such land by private agreement or compulsory purchase within a 
period of ten years. This acts as a check on the local authority making too 
ambitious proposals for designating lands for public purposes which they may 
never have the means to fulfil. It is obvious that the local authority must 
be given a reasonable time for the purpose and the Legislature thought that a 
period of ten years was a sufficient one. Section 11(J) empowers the local 
authority to acquire any land designated in the development plan for a pur- 
pose specified in els. (b), (c), (&) or (e) of 8. 7 either by agreement or under the 
Land Acquisition Act. Under sub. s. (2) of s. 11 the provisions of the Land 
Acquisition Act of 1894 as amended by the Schedule to the Act are to 
apply to all such acquisitions. The Schedule to the Act shows that s. 23 of the 
Land Acquisition Act is to stand amended for the acquisition under this Act 
with regard to the compensation to be awarded. In fact it is for the benefit 
of the person whose land is acquired, as he can get the market value of the 
land at the date of the publication of the declaration under s. 6 of the Land 
Acquisition Act in place of s. 4. Sub-section (3) provides that if the desig- 
nated land is not acquired by agreement within ten years from the date speci- 
fied under sub-s. (3) of s. 10 or if proceedings under the Land Acquisition 
Act are not commenced within such period, the owner or any person interested 
in the land may serve notice to the local authority and if within six months 
from the date of such notice the land is not acquired or no steps as aforesaid 
are commenced for its acquisition, the designation shall be deemed to have 
lapsed. This provision again is for the benefit of the owner of the land for 
unless the land is acquired or steps taken in that behalf within the fixed 
limits of time, he ceases to be bound by the designation of his land as given 
in the development plan. 


Section 12 obliges every person who desires to carry on any development 
work in any building or in or over any land within the limits of the said area 
after the date on which a declaration of intention to prepare a development 
plan to apply to the local authority for a commencement certificate for the 
purpose. ‘Development’ in this connection means carrying out of building or 
other operations in or over or under any land or the making of any material 
change in the use of any building or other land. It is to be noticed that the 
section imposes such restriction not only from the date of preparation of the 
‘development plan but as soon as there is publication of intention to prepare 
a development plan. 


In order to make it obligatory on the local authority to direct its attention 
to all applications for permission to carry on development work, the Legis- 
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lature provided by sub-s. (Z) of s. 13 that 

“The loca! authonty on receipt of the application for permission shall at once furnish the 
applicant with a written acknowledgement of ite receipt and after inquiry may either grant or 
refuse a commencement certificate: 

Provided that such certificate may be granted subject to such general or special conditions 

as the State Government may by order made in this behalf direct.” 
Under sub-s. (2) if the local authority does not communicate its decision 
within three months from the date of such acknowledgment, such certificate 
shall be deemed to have been granted to the applicant. Sub-section (3) pro- 
vides that no compensation is to be payable for the refusal of or the insertion 
or imposition of conditions in the commencement certificate. This is. subject 
to the provisions of ss. 14 and 15. Sub-section (4) lays down that any work 
done in contravention of s, 12 or subs. (Z) of s. 13 may be pulled down by 
the local authority. i 

In this case, we are not concerned with the applicability of ss. 14, 15 and 
16. Section 17 which was attacked in these cases provides that: 

“At least once in every ten years from the date on which the last development plan came 
into force and where the plan is sanctioned in parts from the date On which the last part came 
into force, the local authority may, and if so required by the State Government after the date on 
which a development plan for any area or, as the case may be, the part of such plan has come 
into force shall, carry out a fresh survey of the area within its jurisdiction with a view to reviaing 
the existing development plan including all parts if sanctioned separately and the provisions of 
sections 4 to 16 (both inclusive) shall, so far as they can be made applicable, apply in respect 
of such revision of the development plen.” 

Strong objection was taken to this section on the ground that it gave the 
local authority concerned almost an unlimited power of protracting the finali- 
sation of the development plan if they were so minded in which case the owners 
of property would be completely at the mercy of the local authority with res- 
pect to the development of their own land. 

Chapter ITI deals with the making of a town scheme. Under s. 18 such a 
scheme is ordinarily to be made for the purpose of implementing the pro- 
posals in the final development plan. It is in the town planning scheme that 
provisions are to be made for laying out or re-laying out of land, laying out 
of new streets or roads, the construction, alteration and removal of buildings, 
the allotment or reservation of land for roads, open spaces, recreation grounds 
ete., lighting, water supply and the many other things which have to be pro- 
vided for in the laying out of a town. 

Chapter IV deals with town planning schemes in general. Section 21 shows 
that such a scheme may be made in accordance with the provisions of the Act 
in respect of land which is in the course of development or is likely to be 
used for building purposes, or has already been built upon. Section 22 em- 
powers a local authority to declare its intention to make a town planning 
scheme in respect of the whole or any part of land referred to in s. 21. 
Under s. 23 the local authority is obliged to make in consultation with the 
Consulting Surveyor, a draft scheme for the area in respect of which the de- 
claration has been made within twelve months from the said date. The other 
ss. 24 to 29 generally follow the same pattern with regard to town planning 
schemes as is to be found in ss. 7 to 13 relating to development plans. Sec- 
tion 29 restricts the right of owners of land to erect or proceed with any 
building or remove, pull down, alter, make additions to or any substantial- re- 
pair to any building or change the use of any land or building unless he has 
. obtained the necessary permission from the local authority, once there has been 
a declaration of intention to make a scheme under s. 22. Section .87. gives the 
fore Government power to make rules for carrying out the purposes of the 

ct. _ ; 

We may now proceed to take note of how the Bombay Municipal Corpora- 
tion proceeded to make the-development plan against -which common com- 
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plaints have been made. The gist of the contents of the counter affidavits is 
as follows. After the Act came into force on April 1, 1957, respondent No. 1 
by resolution No. 409 dated July 7, 1958, declared its intention to prepare a 
development plan for the entire area of Greater Bombay within its jurisdic- 
tion. In terms of rule 3 framed under the Act, a map of the said area accom- 
panied the said declaration and within 15 days of the date of such declaration 
respondent No. 1 despatched a copy of the same together with a copy. of the 
map to the State Government for publication in the Official Gazette. On 
September 18, 1958, respondent No. 1 published its intention to prepare a deve- 
lopment plan by means of advertisements in newspapers circulating in Greater 
Bombay and affixing copies of the advertisements on the notice boards at its 
head office and other prominent places in the area. By the said publications, 
respondent No. 1 invited objections and suggestions from the public within a 
period of two months, keeping open for inspection a copy of the plan at its 
head office. The Municipal Commissioner of Bombay who is a respondent here- 
in set up two Advisory Committees for rendering assistance in the prepara- 
tion.of the development plan. One Committee was composed of representa- 
tives of Government departments, public authorities, industries ete., while the 
other was composed of practising architects and engineers. After taking into 
consideration the suggestions received and consultations held, tentative deve- 
lopment plans for all the wards in Greater Bombay were prepared and dis- 
cussed by the two Advisory Committees. With a view to give wide publicity 
to the said plans, the same were displayed for public inspection during the 
year 1960-61. This was further notified in newspapers. As a result of the 
publication of the tentative plans, a large number of objections and suggestions 
as regards the tentative development plans were received from the public by 
respondent No. 1. The tentative plan for D Ward was put up first as a model 
plan for consideration by the Development Plan Committee appointed by res- 
pondent No. 1. The said Committee invited suggestions from municipal coun- 
cillors and different organisations and institutions. Thereafter, the said Com- 
mittee recommended that respondent No. 2 be authorised to publish the plan 
for ‘D’ Ward and to invite suggestions from the public as per the provisions 
of s. 9 of the Act, The Development Plan Committee made similar recom- 
mendations for the other wards. Thereafter, respondent No. 1 resolved and 
authorised respondent No. 2 to publish the development plans in respect of all 
other wards in Greater Bombay including ‘P’ Ward. 

‘We may now make a note of a few details. The draft of a section of the 
development plan for K, P and R Wards was published on or about July 7, 
1961. The Development Plan Committee took up its work after appointment 
on December 11, 1961. The formalities mentioned above were then gone 
through. On January 9, 1964, respondent No. 1 after considering the pro- 
posals made in the tentative development plan and the reports of the Deve- 
lopment Plan Committee, prepared a development plan and published the same 
by means of advertisements in approved newspapers and in the Official Gazette. 
Copies of the advertisements were also displayed at various prominent places. 
The advertisements published in pursuance of s. 9 of the Act announced to the 
public that communications in writing containing suggestions relating to the 
plan would be welcome within a period of two months. Many such sugges- 
tions were received and considered by the Development Plan Committee who 
made reports from time to time to respondent No. 1. After considering such 
reports of the Development Plan Committee, respondent No. 1 at a meeting 
held on July 2, 1964, finalised the development plan after incorporating 
therein such suggestions as it thought proper or necessary. On July 8, 1964, 
the development plan was submitted by the Municipal Commissioner to the 
State Government for its sanction under s. 10 of the Act. The State Govern- 
ment forwarded all objections to the development plan received by respondent 
No. 1 to the Special Consulting Surveyor to the Government of Maharashtra 
specially appointed to advise the Government on the development plan. The 
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consulting Surveyor serutinised the objections and advised the Government 
thereon. In cases where changes had been made by respondent No. 1 after 
publication of the draft development plan, the Consulting Surveyor heard the 
parties who had objected to such changes and then framed his proposals in 
respect of such ward in the development plan for sanction by the Government. 
Government had to consider the development plan ward-wise in view of the 
enormity of the task as the plan covered an area of 169 sq. miles divided in- 
to fifteen wards affecting a population of nearly 45 lakhs. The plan was so 
large and detailed that Government found it impracticable to sanction it with- 
in the time prescribed by the Bombay Town Planning Rules and co uent- 
ly had the time extended from time to time by various resolutions. Ultimate- 
ly after consulting the Special Consulting Surveyor, the Government of Maha- 
rashtra sanctioned the development plan in respect of ‘P’ Ward on September 
14, 1966. The final plan with regard to Ward ‘D’ had been sanctioned on 
December 10, 1968. 

The common complaint in all these petitions is that ss. 9 and 10 of the Act 
are invalid and unconstitutional in that they empower the local authority and 
the State Government to modify the development plan without giving oppor- 
tunity to persons whose interest might be adversely affected by such modifica- 
tion. It was argued that a person say A, who had a look at the development 
plan as first prepared and published, might feel quite satisfied with it and 
not make any suggestions in respect thereof. It being however open to others 
to make suggestions without any notice to A, the local authority was in a 
position to consider such suggestions and give effect thereto in the develop- 
ment plan submitted to the State Goernment. The first mentioned person A 
in such a case would remain in blissful ignorance of the fact that the plan as 
finally submitted affected his interest. very seriously. It was then argued that 
if such a modified plan was sent to the State Government it was open to Gov- 
ernment to sanction it after consulting the Consulting Surveyor again with- 
out any notice to a person like A who might find the sanctioned plan very 
serverly prejudicing his interests in the land held by him. To take an instance, 
it was said a person who found that his land was in the industrial belt in 
the tentative development plan might feel quite happy with it but as a result 
of the modifications, the plan, as finally sanctioned, might designate his land 
as earmarked for public purposes. By this he would stand to lose his land 
without any opportunity being given to him to make any representation in 
respect thereof. 

It was next argued that the powers and functions of a local authority for 
purposes of ss. 12 and 13, amongst others, were to be exercised and perform- 
ed by the Municipal Commisioner of Bombay under s. 86 of the Act. Under 
s. 12 the final and only authority who had the power to grant or withhold 
permission to carry on any development work was the Municipal Commissioner. 
He could, under s. 13, grant or refuse a commencement certificate at his own 
sweet will and pleasure there being nothing to guide him in such a matter be- 
fore the preparation of a development plan. It was argued that even after 
the preparation of such a plan a commencement certificate could be refused 
arbitrarily and there was no provision for any appeal from or revision of the 
order containing the refusal. 

It was next argued that by the combined operation of ss. 4 and 11(3) the 
local authority could easily delay the acquisition of any land designated for 
publie purpose under s. 7 of the Act for 14 years and if resort was had to 
powers under s. 17 of revising the development plan at the end of this period 
of 14 years, the provisions of ss. 4 to 16 would again become operative with 
the result that the acquisition might be delayed for a further period of ten 
years. Mr. ‘Chari went to the length of arguing that s. 17 might even be re- 
sorted to more than once and so acquisition might be held up indefinitely from 
generation to generation. 
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In our opinion, the argument though at first sight forceful cannot be accep- 
ted. As already noted, a development plan for an area like Greater Bombay 
cannot be chalked out or put in blueprint in the space of a few months. We 
have seen that in order to perform this enormous task, an Advisory Com- 
mittee composed of representatives of various public bodies was formed to 
advise the Municipality with respect thereto and the public were freely in- 
vited to take part therein. Before anything could be done, a survey of the 
area had to be made and a map thereof prepared. Such a map would show 
the already existing industrial areas, public amenities, roads and bridges and 
would give anybody wishing to find out some idea as to the lines on which the 
development of the city should proceed. One would then have to take into 
consideration the existing roads, industrial establishments and public amenities 
already there because the plan as emerging finally could not be made on a clean 
slate but had to take into account already existing things and the difficulties 
which would have to be met and overcome when different parts of the area 
were to be earmarked for special purpose. Plans for various sections of 
Greater Bombay were prepared with the assistance of the Advisory Commit- 
tee. The tentative development plans in this case were displayed for public 
inspection during the year 1960-61. Within a space of two years, therefore, 
the local authority had some guidance in the matter of granting or refusing a 
commencement certificate for development work of any land proposed to be 
taken up by any of the petitioners. A reference to the tentative plans would 
show whether the area within the development work was proposed to be car- 
ried on was set apart for industrial, commercial, residential or agricultural 
purposes, or whether it was to be set apart for public purposes. It might be 
that ag a result of the modification of the tentative plan, the area which at 
first fell under the designation ‘‘residential’’ came to be included in the area 
designated as ‘‘industrial’’ or even came to be embraced for designation for 
a public purpose. ; ‘ 

In all such cases where large powers are given to certain authorities the 
exercise whereof may make serious inroads into the rights of property of 
private individuals, we have to see whether there is any guidance to be col- 
lected from the Act itself, its object and its provisions, in the light of the sur- 
rounding circumstances which made the legislation necessary taken in con- 
junction with well known facts of which the Court might take judicial notice. 

We may in this connection refer to a judgment of this Court in Jyoti Per- 
shad v. Administration for the Union Territory of Delhi.! The facts in that 
ease were as follows. The petitioner who was the owner of a house containing 
several rooms let out to different individuals, desired to demolish the same and 
reconstruct it. He submitted a plan to the Council of the Delhi Municipal 
Committee and applied for sanction for the reconstruction of the house. After 
the sanction of the plan, he filed suits for eviction of nine tenants under 
s. 13(7) (g) of the Delhi and Ajmer Rent Control Act 38 of 1952. In order 
to succeed in the suits he had to show that he had a plan sanctioned by the 
municipal authorities which made provision for the tenants then in occupation 
of the house being accommodated in the house as reconstructed and that he 
had the necessary funds to carry out the reconstruction. The petitioner had 
no difficulty in establishing these and he succeeded in getting decrees for evic- 
tion. The tenants however refused to give up possession and went up in 
appeal. Ultimately, however, the petitioner succeeded in the appeals filed by 
the tenants. Meanwhile, the Slum Areas (Improvement and Clearance) Act 96 
of 1956 was enacted by Parliament and came into force in the Delhi area. 
Section 19(7) of that Act provided that: 

“Notwithstanding anything contained in any other law for the time being in force, no 
person who hes obtained any decree or order for the eviction ofa tenant from any building in a 
slum area shall be entitled to execute such decree or order except with the previous permission 
in writing of the competent authority.” 

1 [1962] 2 8.0.R. 125. 
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Under sub-s. (2) every person desiring to obtain the permission referred to 
in sub-s. (J) shall make an application in writing to the competent authority 
giving particulars as may be prescribed. Under sub-s. (3) the competent 
authority was bound to make a summary enquiry after giving an opportunity 
to the tenant of being heard and then by order in writing either grant or 
refuse to grant it. Under sub-s. (4) the competent authority must record a 
statement showing brief reasons for such refusal. The petitioner’s applica- 
tion under s. 19 was turned down by the competent authority on the ground 
that the house was not in such a condition that it called for demolition and if 
sanction was given the tenants would be thrown out and it would be impos- 
sible for them to get accommodation in the reconstructed building as they were 
very poor and not likely to be able to pay the enhanced rent in respect of rooms 
in Delhi. The appeal by the petitioner to the Union Territory was dismissed 
mainly on the ground that if the appeal was allowed a large number of poor 
tenants from slum areas would be evicted and as the property itself was not 
in a dilapidated condition and declared unfit for human habitation, permis- 
sion to evict the tenants could not be given. The petitioner then moved this 
Court for the issue of a writ of certiorari to quash these orders. His com- 
plaint was that s. 19 of the Act was invalid and unconstitutional and viola- 
ted the petitioner’s rights guaranteed by arts. 14 and 19(/)(f) of the Con- 
stitution. There it was argued that s. 19(3) of the Act vested an unguided, 
unfettered and uncontrolled power in an executive officer to withhold permis- 
sion to execute a decree which a landlord had obtained after satisfying the 
reasonable requirements of law as enacted in the Rent Control Act. It was 
further urged that neither s. 19 of the Act nor any other provision of it in- 
dicated the grounds on which the competent authority might grant or with- 
hold permission to execute decrees and the power conferred was, therefore, 
arbitrary and offended art. 14 of the Constitution. It was further urged that 
there was an excessive delegation of legislative power as the executive autho- 
rity could at its sweet will and pleasure disregard rights to property without 
any guidance from the Legislature. A point was further raised that such re- 
fusal might go on for an indefinite and indeterminate period of time affecting 
the petitioner’s right to enjoy his property and imposing an excessive and un- 
reasonable restraint on his right. The import and scope of art. 14 of the 
Constitution was examined in this case at some length. The Court examined 
the provisions of the Slum Areas (Improvement and Clearance) Act and 
noted that the process of slum clearance and re-development would have to be 
carried out in an orderly fashion if the purpose of the Act was to be fulfilled 
and the policy behind it, viz., the establishment of slum dwellers in healthier 
and more comfortable tenements so as to improve the health and morals of the 
community, was to be achieved. Chapter VI of the Act which was headed 
‘Protection of tenants in Slum Areas from Eviction’’ read in the light of the 
other provisions of the Act made it clear that it was necessary to allow the 
slum dwellers to remain in their dwellings until provision was made for a 
better life for them elsewhere. It was said (p. 148): 

“Though therefore the Act fixes no time limit during which alone the restraint on eviction 
is to operate, it is clear from the policy and purpose of the enactment and the object which it 
seeks to achieve that this restriction would only be for a period which would be determined by 
the speed with which the authorities are able to make other provisions for affording the slum 
dweller-tenants better living conditions. The Act, no doubt, looks at the problem not from the 
point of view of the landlord, his needs, the money he has sunk in the house and the possible 
profit that he might make if the house were either let to other tenants or was reconstructed and 
let out, but rather from the point of view of the tenants who have no alternative accommodation 
and who would be stranded in the open if an order for eviction were passed.” 

Taking into consideration the entire provisions of the Act, the Court observed 
(p. 144): 

“...In view of the foregoing we consider that there is enough guidance to the competent 

authority in the use of his discretion under s,19(1) of the Act and we, therefore, reject the oon- 
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tention that s.19 is obnoxious to the equal protection of lawa guaranteed by Art. 14 of the Con- 
stitution, We need only add that it was not, and could not be, disputed that the guidance which 
we have held could be derived from the enactment, and that it beara a reasonable and rational 
relationship to the object to be attained by the Act and, in fact, would fulfil the purpose which 
the law seeks to achieve, viz., the orderly elimination of slums, with interim protection for the 
slum dwellers until they were moved into better dwellings.” 

The further objection that Parliament when enacting the Act could easily 
have indicated with reference to the several grounds on which eviction could 
be had under the Rent Control Act, the additional restrictions or further con- 
ditions which would be taken into account by the competent authority, was 
met by saying (p. 145): 

“...In the context of modern conditions and the variety and complexity of the situations 
which present themselves for solution, it is not possible for the Legislature to envisage in detail 
every possibility and make provision for them. The Legislature therefore is forced to leave the 
authorities created by it an ample discretion limited, however, by the guidance afforded by the 
Act... Ño long therefore as the Legislature indicates, in the operative provisions of the statute 
with certainty, the policy and purpose of the enactment, the mere fact that the legislation is 
skeletal, or the fact that a discretion is left to those entrusted with administering the law, affords 
no basis either for the contention that there has been excessive delegation of legislative power 
as to amount to an abdication of its functions, or that the discretion vested is uncanalised and 
unguided as to amount to a carts blanche to discriminate. The second is that if the power or 
discretion has been conferred in ẹ manner which is legal and constitutional, the fact that Parlia- 
ment could possibly have made more detailed provisions, could obviously not be a ground for 
invalidating the law.” 

The other objection in that case that the power vested in the competent autho- 
rity at its sweet will and pleasure to refuse permission to execute a decree 
for eviction violated the right to hold property under art. 19(J)(f) of the 
Constitution, on the ground that there were no principles in the Act itself to 
guide the competent authority in the exercise of his will and pleasure was met 
by saying that the restrictions imposed would not be held to be unreason- 
able as 

” «the ban imposed on evictions is temporary though ... its duration is not definite, In 
the very nature of things the period when slums would have ceased to exist or restrictions placed 
upon owners of property could be completely lifted must, obviously, be indefinite and therefore 
the indefiniteness cannot be a ground for invalidity—a ground upon which the restriction could 
be held to be unreasonable,” (p. 148), 

It was further said that in considering the reasonableness of the restriction 

“one has to take into account the fact-—a fact of which judicial notice has to be taken— 
that thers has been an unprecedented influx of population into the capital, and in such a short 
interval, that there has not been time for naturel processes of expansion of the city to adjust 
itself to the increased needs. Remedies which in normal times might be considered an unreason- 
able restriction on the right to hold property would not bear that aspect or be so considered when 
viewed in a situation of emergeny brought about by exceptional and unprecedented circum- 
stances, Just as pulling down a building to prevent the spread of flames would be reasonable 
in the event of a fire, the reasonableness of the restrictions imposed by the impugned legislation 
has to be judged in the light of actual facts and not on a priori reasoning based On the dicta in 
decisions rendered in situations bearing not even the remotest resemblance to that which presented 
itself to Parliament when the legislation now impugned was enacted.” 

In our opinion, the observations made in the above case apply with equal 
force to the facts of this case. The affidavits used show what an enormous 
increase of population has taken place in Bombay in recent years. One can- 
net lose sight of the fact that the growth of the city and the industrialisa- 
tion of its surroundings are going on apace and if factories are allowed to 
be set up just where the owners of certain plots of land want to erect them, 
it would render large areas unfit for residential purposes. In the area cover- 
ed by Greater Bombay, the municipal authorities have to proceed with caution 
when sanctioning any development work. It is well known that, a master plan 
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for Greater Bombay was prepared even before the Act came into force but 
by the time the Act was enacted the same was found to be out of date. The 
preparation of a development plan for Greater Bombay was an immense task 
and the authorities proceeded with it in a manner to which no exception can 
be taken. They formed an Advisory Committee, prepared a tentative deve- 
lopment plan and ultimately the development plans for different wards. At 
all stages, suggestions and objections were received and wide publicity was 
given to the steps which were being taken from time to time. Although s. 12 
does not in terms state the grounds on which the permission of the local 
authority to sanction development work may be withheld, it is clear that the 
authority had to proceed on the basis of the tentative plan. The Legislature 
was aware that a good deal of time might elapse before the Development 
Plan was finally sanctioned and that is why provision was made for extension 
of the period of four years, if need be from time to time. After a declara- 
tion under s. 4 is made, the map is published under r. 3 and the suggestions 
are received, the municipal authorities must consider in the light of material 
before them as to whether the intended building operations ought to be sanc- 
tioned or not. Once the development plan was before it, of course, there was 
no difficulty. In our opinion, there was enough guidance in the Town Plan- 
ning Act to enable the Municipal Commissioner to come to a conclusion as to 
whether a particular commencement certificate should be granted or not and 
the power exercisable under the sections was neither uncanalised nor arbi- 
trary. In all these four petitions, reasons were given as to why the com- 
mencement certificate was withheld. It may be that the reason at first given 
was not adhered to later on, but that was because by then the plan had under- 
gone a modification. 

With regard to the complaint that the period of ten years fixed under 
s. 11(3) of the Act was too long, and an unreasonable restriction on the rights 
of a land owner to deal with his land as he pleased, it is enough to say that 
in view of the immensity of the task of the local authorities to find funds for 
the acquisition of lands for public purposes, a period of ten years was not 
too long. In this case, the authority had to deal with an area measuring 
about 169 sq. miles or roughly an area measuring 17 miles X 10 miles 
which is larger than most of our big cities without their suburbs. The 
preparation of a development plan for such an area must take a considerable 
period of time. 

We may also point out that this is not the first occasion when the validity 
of this Act has been called in question before this Court. In Manecklal 
Chhotalal v. M. G. Makwana, objections were taken with regard to the Town 
Planning Scheme No. 19 (Memnagar), Ahmedabad, prepared under the Act as 
amended by the Gujarat Amendment and Validating Act, LIT of 1963. There 
the declaration of intention to prepare a town planning scheme was made 
under s. 22(1) of the Act in respect of certain areas of land which included 
some lands of the petitioners. On June 13, 1960, a draft Town Planning 
Scheme was prepared under s. 23(/) and it was published in the Gujarat Gov- 
ernment Gazette dated June 23, 1960. The petitioners submitted objections 
and suggestions before the Town Planning Committee. After consideration of 
the same, respondent No. 2 forwarded the Town Planning Scheme to respon- 
dent No. 3 the State of Gujarat, under s. 28(/) of the Act. Respondent 
No. 3 sanctioned the draft scheme and appointed a Town Planning Officer. 
This officer issued a public notice in October 1961 inviting objections and sug- 
gestions from owners of land. The petitioners again filed objections in 
November 1961 before the Town Planning Officer and here also they reiterated 
the same objections and suggestions which they had placed before the Town 
Planning Committee at the earlier stage, and before respondent No. 2 later. 
In the first notice issued by the Town Planning Officer, it was mentioned that 


2 (1067) Writ Petition No. 64 of 1966, decided on March 2, 1067 (Supreme Court.) 
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the petitioners were being allotted new plots measuring 19,087 sq. yards as 
against two plots measuring 56,164 sq. yds. It was stated that the value of 
the original plots was Rs. 37,556 and of the new plots Rs. 14,315 and that in 
consequence, the petitioners were entitled to compensation of Rs. 23,241. The 
notice further stated that the value of plots which were being allotted as new 
plots, after taking into account the improvements in the scheme was 
Rs. 1,35,590 and after deducting the price of those plots without reference to 
the improvements, viz., Rs. 14,815 the increase under s. 65 of the Act was 
Rs. 1,21,275. The petitioners were therefore liable to pay contribution at the 
rate of 50 per cent. on the increment under s. 66 ie. Rs. 60,638 and after 
giving credit to them for the sum of Rs. 23,241 they were called upon to pay 
Rs. 37,397. There was some alteration in this and ultimately the petitioners 
were informed that in lieu of plot 22 measuring 37,873 sq. yards they were 
allotted plots measuring 20,123 sq. yards and the value under s. 67 was fixed 
at Rs. 8,222. The final position under these two notices was that the peti- 
tioners were getting land of an extent of 35,558 sq. yards as against the ori- 
ginal extent of 70,180 sq. yards and they had to pay a sum of Rs. 73,867 as 
contribution. 

The main contention urged on behalf of the petitioners was that the State 
Legislature was not competent to pass the Act as it was not covered by any 
of the entries in List II or List III, of the Seventh Schedule to the Consti- 
tution; and even assuming that the State Legislature could pass the Act, 
nevertheless, its provisions regarding the levy of contribution towards the cost 
of the Scheme and all other matters relating to the working of the scheme 
were unauthorised and unreasonable and that the powers vested in the Town 
Planning Officer and other authorities under the Act were unguided, arbitrary 
and uncontrolled and as such infringed the fundamental rights of the peti- 
tioners under arts. 14, 19(/)(f) and (g) and 31 of the Constitution. 


It will be noticed that there is a good deal of similarity between that 
application and the present series of applications although the objections 
raised are not quite the same. In that case the Court examined the Act 
and the scheme including ss. 3 to 17 in Chapter IT dealing with development 
plans. As noted already, Chapter III deals with the making of Town Plan- 
ning Scheme and the contents of a Town Planning Scheme and Chapter IV 
deals with declaration of intention to make a scheme and making of a draft 
scheme. Chapters IV, V, VI, VII and IX were considered in some detail as 
also r. 3 relating to the publication of the declaration under s. 4 and r. 4 
dealing with the publication of the development plan. The Court noted after 
referring to the sections and the rules that a perusal thereof clearly showed 
that elaborate provisions had been made for giving as wide a publicity as pos- 
sible, at all stages, to the public and to owners of land who may be affected 
by the scheme. They provided for objections which were being heard by the 
authorities concerned. The objection that unfettered and arbitrary power was 
vested in the Town Planning Officer in the matter of deciding various points 
covered by s. 32 of the Act was turned down. Ultimately, the Court said: 

“having due regard to the substantive and procedural aspects, we are satisfied that the 
Act imposes only reasonable restrictions, in which case, it is saved under Art. 19(5) of the Con- 
stitution, The considerations referred to above will also show that the grievance of the petitioners 
that Art, 14 is violated, is also not acceptable.” 
In our opinion, apart from the aspect of the question that the Act has been 
found, after consideration of its different sections, to be a valid enactment, 
we are not impressed by any of the arguments raised before us. The argu- 
ment that a person was given no opportunity of meeting the objections raised 
by others with regard to the development plan has no force in the light of the 
facts disclosed in the affidavits. After all it is for the authority concerned 
to prepare the plan after hearing all the parties concerned. If the authorities 
were to hear all the parties with regard to all the suggestions made giving 
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them separate and independent hearings no development plan could ever be 
prepared. The authority was not concerned with considering the advantages 
or disadvantages which might accrue to a particular person or a group of per- 
sons owning lands in different parts of the area concerned, but it had to go by 
the larger interest of the population at large and the generations to come. 
The affidavits show that nothing was done haphazardly. Suggestions and ob- 

jections at all stages were carefully considered. The assistance of committees 
` of experts was taken and the plan emerged only after an immense amount of 
labour had been bestowed on its preparation. 

The second argument that s. 18 of the Act gave an uncontrolled and un- 
canalised power to the local authority to refuse a commencement certificate 
arbitrarily cannot also be accepted. As already noted, the development of an 
area like Greater Bombay has to be guided and channeled in a particular 
manner following well-defined plans. Public amenities have to be provided 
for; lands set apart for public purposes to be acquired by local authority to 
be considered; industrialisation of the areas to be guided in the view of the 
industries already existing, their probable demands in future spacing out and 
such like objects. The help of various associations was taken and suggestions 
of the public received and discussed by an Advisory Committee. Before the 
finalisation of the development plan, there was already a tentative plan by 
which the local authority had to guide itself. After a development plan was 
prepared, the question was a simple one as to whether the commencement certi- 
ficate could be given without doing any violation to the development plan. 
The fact that no appeal from the decision under s. 13 was provided for is a 
matter of no moment for the authority under s. 13 is no less than the Muni- 
cipal Commissioner himself or the Chief Officer of the Municipal Borough or 
a person exercising the power of an Executive Officer of any local authority. 
When the power had to be exercised by one of the highest officers of the local 
authority intimately connected with the preparation of the development plan 
in all its stages, it is difficult to envisage what other authority could be en- 
trusted with the work of appeal or revision. The preparation of the tentative 
plan or the final development plan was not something which was left to the 
pleasure or discretion of the local authority. Immense pains were taken by a 
vast number of people and it was their combined effort and skill which went 
to the making of the development plan preceded by the tentative plan. 
Section 13 prescribes that the local authority should make an inquiry before 
granting or refusing a commencement certificate. The Authority must there- 
fore look into all material available to it including the tentative plans and the 
final development plan and then make up its mind as to whether a commence- 
ment certificate should be granted or not. If the provisions of the Act are 
borne in mind and the rules framed thereunder complied with, as appears to 
have been done in these cases, there was little or no scope for the local autho- 
rity acting arbitrarily under s. 13 of the Act. 

We have already noted that the authority concerned communicated to the 
petitioners in Writ Petition No. 228 of 1966 as to why their prayer for the 
issue of a commencement certificate could not be granted. The facts in the 
other writ petitions are on a close parallel. We also find ourselves unable to 
accept the third contention that by the combined operation of ss. 4 and 11(3) 
of the Act the local authority could protract the acquisition of any land de- 
signated for a publie purpose under s. 7 of the Act at least for 14 years and 
thereafter indefinitely. A similar argument was put up before this Court in 
the case of Jyoti Pershad v. Administrator for the Union Territory of Delhi 
(supra). The argument there put up about excessive delegation of legislative - 
power to an executive authority to disregard rights to property of a person 
who had obtained a decree for eviction indefinitely was turned down by this 
Court. There it was said that the restriction of the power of eviction would 
have to be determined by the speed with which the authorities were able to 
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make provisions for affording the slum dwellers better living conditions, No 
one can be heard to say that the local authority after making up its mind to 
acquire land for a public purpose must do so within as short a period of time 
as possible. It would not be reasonable to place such a restriction on the 
power of the local authority which is out to create better living conditions 
for millions of people in a vast area. The finances of a local authority are not 
unlimited nor have they the power to execute all schemes of proper utilisation 
of land set apart for publie purposes as expeditiously as one would like. They 
can only do this by proceeding with their scheme gradually, by improving 
portions of the area at a time, obtaining money from persons whose lands 
had been improved and augmenting the same with their own resources so as 
to be able to take up the improvement work with regard to another area 
marked out for development. The period of ten years fixed at first cannot 
therefore be taken to be the ultimate length of time within which they had to 
complete their work. The Legislature fixed upon this period as being a reason- 
able one in the circumstances obtaining at the time when the statute was en- 
acted. We cannot further overlook the fact that modifications to the final 
development plan were not beyond the range of possibility. We cannot there- 
fore hold that the limit of time fixed under s. 4 read with s. 11(3) forms an 
unreasonable restriction on the rights of a person to hold his property. 


Towards the end of the hearing counsel for the petitioners submitted that 
s. 17 of the Act might be left out of consideration for the purpose of these 
petitions and learned counsel for the respondents were agreeable to this course. 
We, therefore, do not express our views about the validity or otherwise of this 
section. 


In our opinion the objections raised as to the invalidity of ss. 9, 10, 11, 12 
and 13 cannot be upheld. 


As the petitioners have failed in their attempt to establish any violation of 
their fundamental rights under the Constitution, the petitions will all be dis- 
missed. The petitioners will pay one set of costs. 

Petitions dismissed. 


Present : Mr, Justice J. O. Shah, Mr Justice S. M. Sikri and Mr, Juctice J. M. Shelat, 
SUNDERLAL v. PARAMSUKHDAS.* 


Land Acquisition Act (I of 1894), Secs, 18, 20, 21, 3(b}—Oreditor attaching compensation awarded 
to Judgment-debtor—-Whether creditor “person interested” within s, 3(b)—Credstor whether can 
be made party in reference pending under s, 18. 

Under 8.18 of the Land Acquisition Act, 1894, any person interested can claim a reference. 
A person claiming an interest in compensation would also be entitled to claim a reference, 
A person claiming an interest in compensation would bea person interested in.the objection 
if the objection is to the amount of compensation or the apportionment of cOmpensation, and 
if ‘his claim is likely to be affected by the decision on the objection. Section 21 which restriota 
the scope of enquiry to a consideration of the interests of the persons affected by the objec- 
tion does not restrict the grounds which oan be raised by a person affected by the objection 
to protect his intereste. The restriction that is laid is not to consider the interests of a 
person who is not affected by the objection. Therefore a person claiming an interest in 
compensation is entitled to be heard under ss. 20 and 21 of the Act. 

A person who in execution of his decree attaches the amount of compensation awarded 
to the judgment-debtor under the Land Acquisition Act, 1894, is a “person interested” 
„within 3,3(6) of the Act and he can be made a party in a reference pending under s. 18 of the 
Act, 

Gola Khan v. Bholanath March and Siva Pratapa v. A. E. L. Mission?, approved. 


* Deotded, August 26, 1967. Civil "Appeals 1 13 Oal LJ. 545. 
Nos. 1003 and 1004 of 1984. 2 [1826] A.I.R. Mad. 307. 
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Manjur Ahmed v. Rajlakshm®, Gobinda Kumar Roy Chowdhury v. Debendra Kumar Roy 
Chowdhuryt, Mahammad Saf v. Haran Chandra’ and Abu Bakar v. Peary Mohan Mukerjes*, 
distinguished. 

Grant v. State of Bihar? and Karuna Sindhu v. Panna Lal’, referred to, 


Te facts appear in the judgment. 


8. T. Desai, with G. L. Sanghi and O. C. Mathur, for the appellant (In botb 
the appeals). 

C. B. Agarwala, with S. K. Gambhir and Ganpat Rai, for respondent No. 1 
(In both the appeals). 

R. N. Sachthey and 8. P. Nayar, for respondent No. 3 (In both the appeals). 


SKRI J. These two appeals, by special leave, are directed against the judg- 
ment of High Court of Judicature at Bombay (Nagpur Bench), dated January 
7, 1963, allowing two Civil Revision applications Nos. 294 of 1962 and 295 
of 1962, filed by Paramsukhdas, a respondent before us. The High Court by 
this judgment, quashed orders, dated April 9, 1962, in the Land Acquisition 
Cases No. 189 of 1961 and No. 190 of 1961 (as amended subsequently on 
July 6, 1962) and remitted the matter to the Court of the Civil Judge, Akola, 
for a fresh decision on merits with advertance to the remarks in the judg- 
ment. The High Court further directed that Paramsukhdas be allowed to be 
impleaded as a non-applicant in the two proceedings and all parties will be 
allowed to amend their pleadings or make fresh pleadings with respect to the 
alleged compromise as filed before the High Court in Special Civil Application 
No. 232 of 1960. 

Mr. S. T. Desai, the learned counsel for the appellant, contends : 

(1) That the High Court has no jurisdiction under s. 115, Civil Procedure 
Code, to interfere with the orders of the Civil Judge, dated "April 9, 1962; 

(2) That Paramsukhdas, respondent No. 1, is not a person interested in 
the compensation and is not entitled to be impleaded as a party to the refer- 
ences under s. 18 of the Land Acquisition Act, 1894 (I of 1894)—hereinafter 
referred to as the Act; 

(3) That, if at all, no revision but appeal lay to the High Court. 

Before dealing with the above contentions it is necessary to state the rele- 
vant facts. Sunderlal, appellant, owned some land (field No. 22) in Mouza 
Umari, Talug and District Akola. This field had been leased to Khushal 
Singh "under a registered lease for 5 years commencing from April 1, 1954. 
_ The field was acquired by the Government. The Land Acquisition Officer 
made his award on January 30, 1960, and assessed the total compensation at 
Rs. 26,105.58, and apportioned the amount equally between Sunderlal and 
Khushal Singh. On February 17, 1960, the Land Acquisition Officer noted the 
following regarding Khushal Singh: 

“2. Khushal Singh 8/o Tolaram i : 

(a) According to letter No, 154/60 of 15th February 1960 from the Court of Civil Judge 
(Sr, Dn.) Khamgaon, and the attachment order issued by that Court, in C.S, No, 4B/1958, the 
` amount to be paid to’ Khushal Singh Tolaram be kept in Revenue Deposit. 

(b) One Sunderlal’ minor guardian father Madanlal Harjimal, of Akola, has presented an 
objection-petition against this payment.” 

Sunderlal filed an application for reference under s. 18 of the Act, claim- 
ing more compensation and also complaining in regard to the apportionment 
of the amount of compensation between him and Khushal Singh. According 
to him, Khushal Singh was not a protected tenant and his period of lease 
having expired, he was not at all entitled to any portion of the amount of 
compensation.. A reference under s. 18 was made on June 27, 1961, and this 
3 frase ALR, Cal. 268. ; ; 6 (1907) LL.B. 34 Cal. 451. 


4 (1907) 12 C.W.N. 98. 7 [1966] A.LR. S.C. 237, 
& (1908) 12 C_W:N. 985. . 8 (1980) 65 C.W.N. 802, 
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reference was numbered Land Acquisition Case No. 189 of 1961. Khushal 
Singh also applied for a reference and he claimed enhancement of compensa- 
tion and challenged the basis of apportionment adopted by the Land Acquisi- 
tion Officer. The Collector made the reference and it was numbered Land 
Acquisition No. 190 of 1961. 

Before we deal with what happened before the Civil Judge, it is necessary 
to give some facts about the litigation between Sunderlal and Khushal Singh. 
On July 21, 1956, Sunderlal filed a suit (Civil Suit No. 133-B of 1956) against 
Khushal Singh for rent due on January 1, 1955, and January 1, 1956, in the 
Court of Civil Judge, Akola. On July 22, 1957, the Civil Court referred the 
matter to the Revenue Court under s. 16-A of the Berar Regulation of Agri- 
cultural Leases Act, 1951. On July 25, 1958, the Sub-Divisional Officer, 
Akola, answered the reference (Revenue Case No. 79 of 1957-58) holding that 
Khushal Singh was not a protected lessee. On appeal, the Deputy Collector, 
Akola, held, on October 8, 1959, that Khushal Singh was a protected lessee. 
The Bombay Revenue Tribunal confirmed the order of the Deputy Collector 
on March 22, 1960. Sunderlal filed a petition before the High Court under 
art. 226 of the Constitution. It was numbered Special Civil Application 
No. 282 of 1960. On February 8, 1961, a compromise petition (Civil Appli- 
cation No. 163 of 1961) was filed in the High Court, in Special Civil Appli- 
cation No. 282 of 1960. It was stated in the compromise petition that Khushal 
Singh did not wish to dispute Sunderlal’s contention that the land was leased 
for horticulture purposes and that he had not aequired the status of a pro- 
tected lessee, as defined in the Berar Regulation of Agricultural Leases Act, 
1951. Khushal Singh further stated that he had no objection to the quash- 
ing of the orders of the Bombay Revenue Tribunal dated March 22, 1960, and 
of the Deputy Collector dated October 8, 1959. 

On March 11, 1961, Paramsukhdas filed an application (Civil Application 
No. 246 of 1961) in the High Court in Special Civil Application No. 232 of 
1960, claiming to be heard. He alleged that he had obtained a decree against 
Khushal Singh and started execution proceedings for Rs. 20,013 and the 
amount of Rs, 13,644.27 ordered to be paid to Khushal Singh as compensa- 
tion had been attached by him for the satisfaction of his decree. He alleged 
that Khushal Singh and Sunderlal had mala fide entered into an agreement 
and had filed a compromise application asking for quashing of the orders of 
the Revenue Courts with the sole object of setting at naught the attachment 
and execution of his decree. He prayed, therefore, for leave to appear in the 
case as a party vitally interested. He further prayed that the compromise 
application should not be entertained and should be dismissed in the interest 
of justice. 

It appears that on March 20, 1961, this application came up for hearing be- 
fore the High Court. Paramsukhdas, however, took three weeks’ more time 
from the High Court, which was granted to him. It further appears that 
Paramsukhdas withdrew the said amount of Rs. 13,644.27 towards satisfaction 
of his decree. On April 18, 1961, he filed another application (Civil Appli- 
cation No. 865/61) wherein he stated that he had withdrawn the amount and 
alleged that he was now an interested party, and, therefore, he should be 
joined as a party. On the same date, his advocate, Mr. Sohoni, gave an 
undertaking in the following terms: 

; “Mr. Sohoni undertakes to hold the moneys withdrawn by his client subject to the orders of 
this Court on this application.” 

On August 3, 1961, the High Court disposed of Civil Application No. 163 of 
1961, Civil Application No. 246 of 1961 and Civil Application No. 365 of 
1961. The High Court held that in the circumstances ‘‘we do not consider it 
advisable to proceed in this matter ourselves. The parties will be at liberty 
to file the compromise petition in the Civil Court where proceedings are pend- 
ing on reference under section 18 of the Land Acquisition Act.” The High 
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Court, in order to safeguard the interests of the parties, kept these proceed- 
ings pending till the decision on the compromise petition by the Civil Court. 
The compromise petition was directed to be returned to Sunderlal. 

On September 18, 1961, Sunderlal and Khushal Singh filed applications for 
compromise in both the Land Acquisition references. Paramsukhdas filed 
applications under O. XXII, r. 10, read with s. 151, Civil Procedure Code, 
praying that his name be substituted or added as an applicant. He alleged 
that the compromise was fraudulent and that Khushal Singh was abandoning 
the case, and as an attaching creditor, he was entitled to be added a party to 
the case. Both Khushal Singh and Sunderlal objected, and by two orders 
dated April 9, 1962, the Civil Judge rejected the applications of Param- 
sukhdas. Ie framed the issue: 

“Whether Paramsukhdas can be permitted to be substituted or added as a party to these 
two references,” 
He held that admittedly Paramsukhdas had not approached the Land Acqui- 
sition Officer in the proceedings in which the award was passed on January 
30, 1960. He had not appeared before the Land Acquisition Officer as a per- 
son interested in the land or the compensation that would be determined by 
the authorities. He further held that under the circumstances Paramsukhdas 
was not one of the persons interested in the acquired land before the Col- 
lector, and he also could not be one of the persons interested in the objec- 
tions under s. 20(b) of the Act. After referring to Manjur Ahmed v. Raj- 
lakshmi! and Abu Bakar v. Peary Mohan Mukerjee,* he held that the scope 
of the reference under s. 18 was limited and new questions not covered by the 
reference could not be entertained. He reviewed his orders on July 6, 1962, 
but nothing turns on that in the present appeals. 

Paramsukhdas filed two revisions, Nos. 294, and 295 of 1962, before the High 
Court on June 30, 1962. On August 22, 1962, Sunderlal filed an application 
for withdrawal of Special Civil Application No. 2382 of 1960. The High Court, 
on September 24, 1962, ordered: 

“Allowed, main petition diamissed”as withdrawn. No costs,” 

Before the High Court a preliminary objection was raised in Civil Revisions 
Nos, 294 and 295 of 1962, that revisions were not competent because appeals 
lay against the orders of the Civil Judge. The High Court over-ruled this 
objection. Regarding the claim of Paramsukhdas to be added as a party, the 
High Court held that his application showed that he was not claiming any 
interest in the lands themselves but was only claiming an interest in the com- 
pensation for the land which had been deposited in the Court for payment to 
the persons concerned, and as such was a person interested, as defined in 
s. 3(b) of the Act, and he would, therefore, be entitled to claim that he should 
be allowed to join as a party. 

Mr. Desai contends that an attaching creditor is not interested in the amount 
of compensation as compensation. His interest, he urges, is only to get moneys 
belonging to the judgment-debtor in enforcement of his rights, and accordingly 
he is not entitled to be made a party to the reference under s. 18 of the Act. 
He further contends that the Court in hearing a reference under s. 18 of the 
Act can only deal with an objection, which has been referred and cannot go 
into any matter beyond the reference he concludes: if this is so, even if 
Paramsukhdas is ordered to be added a party he would not be able to chal- 
lenge the compromise between Sunderlal and Khushal Singh. The learned 
counsel for the respondent, Mr. C. B. Agarwala, controverts these submissions. 
He says that Paramsukhdas is a person interested in the objection within s. 20, 
and is a person affected by the objection within s. 21 of the Act. He also 
relies on O. XXII, r. 10(2), Civil Procedure Code, which is made applicable 
by 8. 58 of the Act. 


1 [1956] A.LR. Cal. 263, 2 (1907) LE.R. 34 Cal. 451, 
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Before examining the authorities cited at the Bar, it is necessary to examine 
the scheme and the provisions of the Act insofar as they are relevant to the 
question of determination of compensation, the question of apportionment of 
the compensation, and the question as to the persons who are entitled to be 
heard. Section 3(b) defines the expression ‘‘person interested’’ as follows: 

“the expression ‘person interested’ includes all persons claiming an interest in compensation 
. to be made on account of the acquisition of land under this Act; and a person shall be deemed to 
be interested in land if he is interested in an easement affecting the land.” 
It will be noticed that it is an inclusive definition. It is not necessary that 
in order to fall within the definition a person should claim an interest in land, 
which has been acquired. A person becomes a person interested if he claims 
an interest in compensation to be awarded. It seems to us that Param- 
sukhdas is a ‘‘person interested’’ within s. 3(b) of the Act because he claims 
an interest in compensation. But.before he can be made a party in a refer- 
ence it has to be seen whether he comes within s. 20(b) and s. 21 of the Act. 

The scheme of the Act seems to be to first deal with persons who are in- 
terested in land. These persons are heard under s. 5A of the Act. The 
ordinary meaning of the words ‘‘the person interested in land’’ is expanded by 
s. 5A(3), for the purposes of this section, to include a person who would be 
entitled to claim an interest in compensation. It would be strange to come 
to the conclusion that the Legislature is keen that a person claiming an in- 
terest in compensation should be heard before the land is acquired but is not 
interested im him after the land is acquired. On the contrary, it follows from 
s. 54(3) that a person claiming an interest in compensation would be one of 
the persons whose interests are meant to be safeguarded. It appears from 
ss. 6 to 10 that a person claiming an interest in compensation is not expressly 
mentioned. But in s. 11 he is expressly mentioned, and it is directed that the 
Collector shall inquire into respective interests of the persons claiming the 
compensation and shall make an award., Section 12 makes the award final 
and conclusive as between persons interested, i.e., including persons claiming 
an interest in compensation. Under s. 14 the Collector has power, inter alia, 
to summon the parties interested. 

Under s. 18 any person interested can claim a reference. A person claim- 
ing an interest in compensation would also be entitled to claim a reference. 
After a reference is made the Court is enjoined under s. 20 to determine the 
objections, and serve, among others, all persons interested in the objection. 
A person claiming an interest in compensation would, it seems to us, be a 
.person interested in the objection if the objection is to the amount of com- 
pensation or the apportionment of compensation, and if his claim is likely to 
be affected by the decision on the objection. Section 21 restricts the scope of 
enquiry to a consideration of the interests of the persons affected by the ob- 
jection. But it does not follow from s. 21 that there is any restriction on the 
grounds which can be raised by a person affected by the objection to protect 
his interests. The restriction that is laid is not to consider the interests of 
a person who is not affected by the objection. Section 29 deals with appor- 
tionment of compensation, if there is agreement, and s. 30 enables the Collector 
to refer disputes as to apportionment to the Court. From the above discus- 
sion it follows that a person claiming an interest in compensation is entitled to 
be heard under as. 20 and 21 of the Act. The provisions of the Act, includ- 
ing ss. 20 and 21, do not preseribe that his claim to an interest in compensa- 
tion should be ‘‘as compensation’’, as urged by Mr. Desai. This is really a 
contradictory statement. For, a fortiori, he has no interest in land, and com- 
pensation is given for interests in land. He can never claim compensation 
qua compensation for what he claims is an interest in the compensation to be 
awarded. This is not to say that a person claiming an interest in compen- 
sation may not claim that the compensation awarded for the acquired land 
is low, if it affects his interests. 

B.L.R—26 
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In the views we have taken we are supported by some authorities, Shah J., 
speaking for the majority in Grant v. State of Bihar? observed (p. 243): 

“The right of the State of Bihar arose on May 22, 1952 when the title to the land vested in 
it by virtue of the notification issued under the Bihar Land Reforms Act, There is nothing in 
the Land Acquisition ot which prohibits the Collector from making a reference under 8.30 
for determination of the title of the person who has since the date of the award acquired a right 
to the compensation. If after a reference ia made to the Court the person interested dies and his 
title devolves upon another person, because of inheritance, succession, insolvency, forfeiture, 
compulsory winding up or other form of statutory transfer, it would be open to the party upon 
whom the title has devolved to prosecute the olaim which the person from whom the title has 
devolved could have prosecuted. In Promotha Nath Mitra v, Rakhal Das Addy‘, it was held 
that a reference made by the Collector under S, 30 of the Land Acquisition Act at the instance 
of a proprietor of land may be prosecuted by the purchaser Of his rights after the award at a 
revenue auction, If the right to prosecute a reference by a person on whom the title of the 
person interested has devolved be granted, there is no reason why the right to claim a reference 
of a dispute about the person entitled to compensation may not be exercised by the person on 
whom the title has devolved since the date of the award. 

The scheme of the Land Acquisition Act is that all disputes about the quantum of com- 
pensation must be decided by resort to the procedure prescribed by the Act; it is also intended 
that disputes about the rights of owners to compensation being ancillary to the principal dispute 
should be decided by the Court to which power is entrusted. Jurisdiction of the Court in this 
behalf is not restricted to cases of apportionment, but extends to adjudication of disputes as to 
the persona who are entitled to receive compensation, and there is nothing in 8,30 which ex- 
oludes a reference to the Court of a dispute raised by a person on whom the title of the owner of 
land has, since the award, devolved,” 

In Gola Khan v. Bholanath MarickS an attaching creditor was directed to 
be made a party to the reference under the Land Acquisition Act, before the 
Civil Court. Mookerjee J. observed: 

“The petitioner was entitled to be added as a party, not under Rule 10, but on the ground 
that he was a person interested in the subject-matter of the litigation and that no order ought to 
have been made for its disposal without any opportunity afforded to him to establish his claim.” 

In Siva Pratapa v. A.E.L. Mission® an attaching creditor was held to be a 
person interested within s. 3(b) of the Act. 

Mr. Desai relies on Manjur Ahmed v. Rajlakshms, but in that case the point 
decided by the Court was different. It was held there that if a party to a 
land acquisition proceeding before the Collector had not obtained a reference 
under s. 18 of the Act, its representative could not do indirectly what they 
did not do directly, i.e. they could not be added a party in a reference pend- 
ing at the instance of other parties in order that the nil award against the 
party might be reversed and in order that they might be awarded a share of 
the compensation money. Here no such point has been raised. It has not 
been urged before us that Paramsukhdas was a party before the Collector and 
that having not applied for a reference under s. 18 he is now debarred from 
being added as a party. 

The case of Gobinda Kumar Roy Chowdhury v. Debendra Kumar Roy 
Chowdhury? was also decided on the same lines. Similar view was reiterat- 
ed in Mahammad Saft v. Haran Chandra Mukerjee® Both these cases had 
followed Abu Bakar v. Peary Mohan Mukerjee. Maclean, C. J., observed as 
follows in Abu Bakar v. Peary Mohan Mukerjee (p. 454): 

“If we read that section in connection with section 20 and section 18, I think it is im- 
possible to avoid the conclusion that the Legislature intended that all that the Court could deal 
with was the objection which had been referred to it; and this seams to be a view consistent with 
common sense and with the ordinary method of procedure in civil cases. The zemindar here 
could, if he liked, have raised the objection as to the whole compensation for the trees being 

3 [1966] ALR. 8.C. 237. 8 toaa] A.I.R. Mad. 307. 


4 11 Cal. LJ, 420. 7 (1907) 12 O.W.N, 98. 
6 12 Cal. LJ 545, 8 (1908) 12 O.W.N, 986. 
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given to the tenants, but he did not do so. He must, therefore, be taken to have accepted the 
award in that respect; and it would be little less than dangerous if we were to hold that the 
Judge to whom only one objection was referred could go into all sorts of questions and objections 
which has not been referred to him.” 

These three cases are distinguishable inasmuch as they are dealing with the 
cases of persons who having a right to seek a reference failed to claim that 
reference but sought to raise the point in a reference made at the instance 
of another party. 


The case of Karuna Sindhu v. Panna Lal? also does not assist the appel- 
lant. The High Court held in that case that as Rajmohan never claimed the 
entire compensation money before the Collector, the Land Acquisition Judge 
‘was not entitled to vary the awards by a declaration that Rajmohan alone 
was entitled to get the compensation. 


It seems to us that Paramsukhdas was clearly a person interested in the ob- 
jections which were pending before the Court in the references made to it 
and that he was also a person whose interest would be affected by the objec- 
tions, within s. 21. He was accordingly entitled to be made a party. In the 
result we uphold the order made by the High Court in this respect. 


Mr. Desai says that at any rate direction should be given that Param- 
sukhdas should not be entitled to challenge the compromise entered into be- 
tween Sunderlal and Khushal Singh. We are unable to accept this submis- 
sion, Paramsukhdas is entitled to raise all points to protect his interests which 
were affected by the objections. It is also in the interest of justice that 
there should not be multifarious proceedings and all points arising which are 
not expressly barred under s. 21 should be gone into by the Court. 


This leaves only the two points regarding the jurisdiction of the High 
Court. In our view, the High Court is quite right in holding that the orders 
of the Civil Judge, dated April 9, 1962, were not awards within s. 54 of the 
Act. The awards had still to be made. If no appeal lay, then the revisions 
were competent and the High ‘Court was right in entertaining the revisions 
because the Civil Judge had either refused to exercise jurisdiction vesting in 
him or had acted with material irregularity in the exercise of his jurisdiction. 


In the result the appeals fail and are dismissed with costs in favour of 
respondent No. 1; one hearing fee. 
Appeals dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 
JAFFERALI ALLIBHAI v. MESSRS. S. R. DOSSA & CO.* 

Bombay Court-fees Act (Bom. XXXVI of 1959), Sec. 6 (iv) (j)—Transfer of Property Act (IV of 
1882), Sec. 68—Sutt by creditors under s. 53 of Transfer of Property Act for declaration 
that deed of assignment of property passed by defendant void as against them—Whether 
suit falls within terms of s. 6({iv){j) of Court-fees Act. 

The Court-fee payable in respect of a representative suit filed under s. 58 of the Transfer 
of Property Act, 1882, by creditors of the defendant for a declaration that a Deed of 
Assignment of property passed by the defendant is void as against them, will be the fixed 
Court-fee payable under s. 6 (to) (7) of the Bombay Court-fees Act, 1959. 

The subject matter of the suit is not the property comprised in the Deed of Assignment 
which was sought to be set aside, but is the relief by way of declaration itself, namely, 
the declaration that the Deed of Assignment was void as against the plaintiffs and 
the same is not susceptible of monetary evaluation. 


9 (1960) 65 C.W.N. 802. Suit No. 458 of 1966, 
*Decided, September 27/28, 1967. O.C. J. 
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- Ratilal Manilal v. Chandulal Chhotalal’, Abdallakhan Daryakhan v. Purshoitam”, Society 
Etc. of God v. Hanmantrao®, Chhotalal Kalidas v. Lawmidas‘ and State of Maharashtra 
v. Mishrilal®, referred to. ; : . be og s 


Tue facts appear in the judgment. 


B. R. Zatwalla, for the plaintiffs in support. 
M. 8. Sanghavi, for the State of Maharashtra (with permission) to show 
cause. 


VIMADALAL J. This is a Ghariber Gamers. taken out by the plaintiffs to 
review and set aside an order of the Taxing Master with regard to the 
valuation of the suit for the purpose of Court-fees. 

The suit, as framed, is a representative suit under s. 53 of the Transfer of 
Property Act by the creditors of defendant-firm No. 1 to avoid the deed of 
assignment of moveable and immoveable properties by that firm in favour of 
defendant No. 2 which was dated February 21, 1966. The properties which 
are the subject-matter of the said deed of assignment are of the value of Rs. 74 
lacs. The plaintiffs have, in para. 17 of the plaint, valued the suit for the 
purpose of Court-fees under s. 6(tv)(j) of the Bombay ‘Court-fees Act, 1959, 
and they paid a fixed Court-fee of Rs. 30 under the said section. On: a re- 
ference to the Taxing Master under s. 5 of the said Act to determine the 
correct amount of Court-fees payable in respect of the suit as framed, he 
came to the conclusion.that Court-fees would be payable by the plaintiffs on 
the aggregate sum of Rs. 2,26,998.14, being the total of the claims of the 
creditors set out in annexture ‘‘G’’ to the plaint, including the claims of the 
two plaintiffs. In arriving at that conclusion, the Taxing Master has pro- 
ceeded on the footing that, since this is a representative suit, as required by 
s. 53 of the Transfer of Property Act, all the creditors mentioned in the list must 
be considered to be parties to this suit. It.may be mentioned that the Taxing ` 
Master had, before proceeding with: the reference, directed a notice to be 
given to the State of Maharashtra, and the State was represented by attorneys 
in the course of the hearing of the reference before the Taxing Master. Mr. 
Sanghavi, who appeared on behalf of the State before me, sought my permis- 
sion to appear at the hearing of this ‘Chamber Summons, and I have permitted 
him to do so. It may further be mentioned that the State itself has taken 
out a Chamber Summons dated August 21, 1967, for a review of the valuation 
arrived at by the Taxing Master, contending that the same should be enhanced 
to Rs. 7,50,000 which was the value of the property involved in the suit. I 
am, however, for the present, considering the plaintiff’s Chamber Summons, 
and will pass orders in regard to the Chamber Summons taken out by the State 
separately hereafter. 

It would be convenient to. refer at the very outset to the terms of s. 6 (iw) (9) 
of the Bombay Court-fees: Act, 1959. Clause (iv) of the said section deals 
‘with various types of declaratory ‘suits and in-sub-cl. (j) thereof, it is pro- 
: vided that, in suits where ‘a declaration is sought and ‘‘the subject-matter in 
` dispute is not susceptible of monetary evaluation and which aré not otherwise 
provided for’’ by the said Act, the Court-fee payable would be a fixed fee of 
Rs. 30. The questions that arise before me are, therefore, three, namely, (1) 
‘what is the subject-matter of the present. suit as.framed, (2) is that subject- 
matter susceptible of monetary evaluation, and (3) whether it is a suit which 
is otherwise provided for by the said Act.’ 

Mr. Zaiwalla has, in the course’ of his argument, ‘stated that four views are 
possible, namely, (1) that the subject-matter is the claim of the two plaintiffs 
. aggregating to about Rs. 18,000, (2) that the subject-matter is the aggregate 

1 (1946) 49 Bom. L. R. 552. - 4 (1957)'60 Bom, L. R. 587. 


2 (1946) 49 Bom. L. R. 875. sa 5 [1964] A. I. R. S. C, 457. 
8 (1964) 67 Bom. L. R. 210. y TI ‘ : 


A: r 


-e r 


1967.] JAFFERALI V. 8. R. DOSSA & 00. (0.0.3.}—Vimadalal J. 861 


claim of all the creditors on whose behalf the suit is filed as a representative 
guit aggregating to Rs. 2,26,998.14, (3) that the subjcet-matter is the value 
of the property comprised in the deed of assignment which is sought to be 
avoided by the present suit under s. 53 of the Transfer of Property Act, and 
(4) that the subject-matter is merely the relief, namely the declaration that 
the deed of assignment in question is void as against the creditors of defen- 
dants No. 1. 

In the case of Ratilal Manilal v. Chandulal Chhotalal,! which was a suit for 
possession of a house in which the plaintiff claimed that the defendant was in 
possession as his licensee, in holding that 'Court-fee was payable according to 
the market value of the house, it was observed by Macklin J. in the judgment 
of the Division Bench (at p. 554) that, in plain English, the subject-matter of 
a suit is what the suit is about and that it is not the same thing as the object 
of the suit. The learned Judge then proceeded to state that the object of the 
suit before him was the claim, or, in other words, possession of the house, but 
the subject of the suit was the house itself. On a consideration of the various 
clauses and sub-clauses of s. 7 of the Court-fees Act, 1870, the learned Judge 
came to conclusion that the said section contemplates the subject-matter of 
a suit for the possession of land as being the land, the subject-matter of a suit 
for the possession of a garden as being the garden and the subject-matter of a 
suit for the possession of a house as being the house, and there was no sug- 
gestion anywhere that the subject-matter ought to be taken to mean anything 
else. 

Turning to the present suit, as framed, in the light of the decision in Ratilal 
Manilal’s case just cited by me, in my opinion, as a matter of plain language, 
the claim of the two plaintiffs aggregating to Rs. 18,000 cannot, therefore, be 
said to be the subject-matter of the suit.’ On parity of reasoning, the claim 
of all the creditors, on whose behalf this representative suit is filed by the 
plaintiffs, cannot be said to be the subject-matter of the suit. Moreover, it 
would be impossible in any given case for the plaintiffs to be able to say what 
is the aggregate value of the claims of all the creditors, some of whom may 
even be unknown to the plaintiffs. From the practical point of view also, 
therefore, it would be impossible to compute Court-fees on that footing. The 
first two of the four possible views in regard to this listed by Mr. Zaiwalla must, 
therefore, be rejected, and the question resolves itself into this, namely, whe- 
ther the subject-matter of the suit can be said to be the property comprised 
in the deed of assignment which is sought to be declared void and not binding 
on the ereditors by the present suit. ; 

In order to decide the question, it is necessary for me to refer to the frame 
of the present suit. It is quite clear that prayer (a) of the suit does not seek 
to set aside the deed of assignment, but merely seeks a declaration that the same 
is void as against the plaintiffs and the other creditors of defendants No. 1 
and that it is also the averment in the body of the plaint in para. 13. In the 
ease of Abdallakhan Daryakhan v. Purshottam? which was a decision in appeal 
from the decision of Lokur J. reported in Abdullah Daryakhan v. Purshottam, 
one of the questions which arose was what was the article of the Limitation Act 
.which would govern a suit by a creditor under s. 58 of the Transfer of Property 
Act. In considering the applicability of art. 91 of the Limitation Act, 1908, 
which applies to suits to cancel or set aside instruments, it was observed in the 
judgment of the Division Bench delivered by Gajendragadkar J. that prima 
facie, suits to set aside instruments can be filed only by persons who are parties 
to the instrument in question, and the object of such suits is, as the article 
itself expressly states, to cancel or set aside instruments. The learned Judge 
then went on to observe as follows (p. 877): 


1 (1946) 49 Bom. L. R. 552. . B (1948) 46 Bom. L. R. 613. 
2 (1946) 49 Bom. L. R. 875. 
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“.,.0n the other hand, suits under s. 58 of the Transfer of Property Act are instituted 
by creditors who are not parties to the transactions impeached and the claim made in such suits 
is not to cancel or set aside such transfers, but to obtain a declaration that such transfers 
do not bind the creditors on whose behalf such suits are filed. Even if such suits are decreed, 
the instruments evidencing the transfers in question are not cancelled or set aside but are 
only held to be not binding on the creditors of the transferors. The nature of such suits is, 
in our opinion, substantially different from that of the suits referred to by art. 91. In that 
view we are not prepared to hold the suits brought by creditors under s. 58 of the Transfer 
of Property Act are governed by art. 91. In our opinion, such suits would be governed by art. 
120 of Indian Limitation Act.” 


I am not concerned, on the present application, with the rest of the judgment 
in the said case. If the present suit, which is admittedly a suit under s. 53 
of the Transfer of Property Act, is construed in the manner stated by Gajen- 
dragadkar J. in Abdallakhan’s case as not being a suit to set aside the deed 
of assignment, I fail to see how it can be said that this suit is about the pro- 
perty comprised in the deed of assignment. As Mr. Zaiwalla has rightly pointed 
out, even if the plaintiffs succeed in the present suit, they do not get that 
property, or any part of it. It does not become available to the plaintiffs 
until they have proved their respective claims in independent litigations, and 
perhaps, not even then. Reference may also be made in this connection to 
the decision of V. S. Desai, J. in the ease of Society Etc. of God v. Hanmantrao* 
in which the question which arose was, what was the provision of the Court-fees 
Act which would be applicable to a suit by a sub-tenant of the original tenant 
claiming that he was entitled to become the direct statutory tenant of the 
landlord on the termination of the tenancy of the head tenant by reason of 
the provisions of s. 14 of the Bombay Rent Act. In holding (at p. 213) that 
the suit would be governed by s. 6(#w)(j) of the Bombay Court-fees Act, 1959, 
the learned Judge stated that, since what the plaintiffs sought was a decla- 
ration relating to statutory tenancy, it could not be said to be a declaration 
in respect of the nature of their tenancy of any immoveable property. It is 
pertinent to note that it was not held that the suit was ‘‘about’’ the immove- 
able property, and even the contention that it would be governed by s. 6 (iw) (d) 
was rejected by the learned Judge. This decision provides an answer to the 
argument of Mr. Sanghavi that, where it is possible to relate the relief claimed 
to some property and to value that property, even approximately, the pro- 
visions of s. 6(4v)(j) cannot be invoked. 

Reliance was placed by Mr. Zaiwalla on the decision of a Division Bench of 
this Court in the case of Chhotalal Kalidas v. Laxmidas5 The reliefs 
claimed by the plaintiffs in that suit who were the mortgagors were a claim for 
a declaration that a certain sale effected by defendant No. 1 who was the mort- 
gagee, in favour of defendant No. 2 was illegal, void, invalid, ineffective and 
bad in law and the same be set aside, and for an injunction against the two 
defendants restraining them from proceeding further with the completion of 
the sale. The plaintiffs had valued the claim for Court-fee and jurisdiction 
at Rs. 420, but the defendants contended that the value of the suit properties 
being above Rs. 25,000, the suit was beyond the jurisdiction of the City Civil 
Court in which it was instituted, and the said Court was, therefore, incom- 
petent to entertain the suit. That case fell to be decided under the provisions 
of the Court-fees Act, 1870. The trial Judge upheld the contention of the 
defendants and ordered that the plaint be returned for presentation to the 
proper Court. On appeal, Bavdekar J. held that the City Civil Court had 
jurisdiction to entertain the suit and reversed the order passed by the trial 
Court, directing the trial Court to proceed with the suit according to law. 
It may be mentioned that under s. 7(#v)(c) of the Court-fees Act, 1870, in a 
suit to obtain a declaratory decree or order, where consequential relief was 
prayed for, the plaintiff was entitled to pay Court-fees according to the amount 
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at which the relief was valued by him in the plaint, but s. 8A of the same Act 
‘provided that if the Court was of opinion that the subject-matter of a suit 
had been wrongly valued, it could revise the valuation and determine the 
correct valuation by holding the necessary inquiry for that purpose. The plain. 
tiffs put their own valuation on the said suit under the provisions of s. 7(iv) 
(c), and the Division Bench, in considering the question as to whether the 
valuation put by the plaintiffs should be accepted, or an inquiry ordered 
under the provisions of s. 8A, observed that though the right of the plaintiff 
under s. 7(#v)(c) to put his own valuation was indisputably subject to the 
provisions of s. 8A, it was only if there was some standard by reference to 
which it would be possible to value subject-matter of a suit and the Court 
eduld come to the conclusion that the valuation made by the plaintiff was 
wrong, that it was open to the Court to revise the valuation under s. 8A. It 
was then observed in the judgment in the said case as follows: (p. 593) : 

“But in this case it cannot be said that there was a standard by reference to which the 
valuation made by the plaintiffs of the subject-matter of the suit can be demonstrated to be 
wrong. The claim made by the plaintiffs is a claim for a declaration that a certain sale effected 
by defendant No. 1 in favour of defendant No. 2 was ‘ illegal, void, invalid, Ineffective and 
bad in law’ and for an injunction against the two defendants; and we are unable to appreciate 
by reference to what standard the valuation of the subject-matter by the plaintiffs of a suit 
for a declaration that a particular sale is ‘invalid, ineffective and bad in law’ can be 
rectified. ” 

The learned Judges, therefore, agreed with the decision of Bavdekar J. that 
the valuation made by the plaintiffs not being shown to be wrong, the Court 
was incompetent to revise it. It was further observed that a suit for a decla- 
‘ration that a sale is ‘invalid and ineffective’ was not a suit to set aside an 
alienation. In the next paragraph of the judgment in the said case, dealing 
with the argument of Mr. Trivedi that the suit fell within the provisions 
of art. 17 (w) or (vit) of Schedule II to the Court-fees Act, 1870, it was ob- 
served that the said suit could not be said to be a suit where it was not possible 
to estimate at a money value the subject-matter in dispute and which is not 
otherwise provided for by the Act. Mr. Sanghavi contended that this decision 
is of no assistance to the plaintiffs, because, though the valuation of the plain- 
tiffs to the said suit was accepted, this was a case in which ad valorem Court- 
fees were computed on that valuation. These matters, however, do not, in my opi- 
nion, affect the points on which Mr. Zaiwalla has relied as far as this decision is 
concerned, and they are that, in a case in which a declaration was sought that a 
sale was ineffective and invalid, the view taken was that there was no standard 
by reference to which the valuation which the plaintiffs had themselves put on 
the subject-matter of the suit could be said to be wrong. That could only be on 
‘the footing that the subject-matter in a suit framed as a suit for a declara- 
tion that a sale of certain property is ineffective, is not the property itself. 
Tt also supports Mr. Zaiwalla’s second contention that such a suit is not 
susceptible of monetary evaluation. In my opinion, there is no difference be- 
tween saying, as was said in the judgment in Chhotalal’s case, that there was 
no standard by which the suit could be valued otherwise than by the plain- 
tiffs’ own valuation, and saying that the suit was not susceptible of monetary 
valuation within the terms of s. 6(i#v)(j) of the Bombay Court-fees Act, 1959, 
and the two expressions mean much the same thing. In the result, I hold 
that the subject-matter of the present suit, as framed, is not the property 
comprised in the deed of assignment which was sought to be set aside, but is 
the relief by way of declaration itself, namely, the declaration that the deed 
of assignment was void as against the plaintiffs, as Mr. Zaiwalla has rightly 
contended, and that the same is not susceptible of monetary evaluation and is 
governed by s. 6(1v)(j) of the Bombay Court-fees Act, 1959. Some other de 
cisions were also referred to in the course of the arguments before me in this 
case, but it is unnecessary for me to deal with any of them, except the decision 
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of the Supreme Court in the case of State of Maharashtra v. Mishrilal§ in 
which it has been laid down (para. 9) that the Court-fees Act is a taxing 
statute and its provisions, therefore, have to be construed strictly in favour of 
the subject-litigant. 

That leaves for my consideration only the question as to whether this is a 
suit which is otherwise provided for by the Bombay Court-fees Act, 1959. It 
was sought to be argued by Mr. Sanghavi for the State that this suit is ex- 
pressly provided for by art. 1 or 7 of Schedule I to the said Act, but, I am 
afraid, there is no substance in that contention of Mr. Sanghavi, for the 
simple reason that both those articles are themselves articles of a residuary 
nature, it being stated in art. 1 of Schedule I that it applies to cases of plaint 
or memorandum of appea “not otherwise provided for in this Act”, and in 
art. 7 that it applies to any ‘‘other’’ plaint ete. Moreover, as Mr. Zaiwalla 
has contended, the present suit, as framed, falls specifically’ within the terms 
of s. 6(iv) (j) of the said Act, and, under ‘the circumstances, there is no ques- 
tion of its being governed by any other provision of that Act. 

In the result, I make this Chamber Summons absolute in terms of prayers 
(a) and (b). The State must pay the plaintiffs’ costs of this Chamber Sum- 

mons. Counsel certified. 


Chamber Summons made absolute. 


Before Mr. Justice Nain. 
MESSRS. DEVIPRASAD KHANDELWAL v. THE UNION OF INDIA.* 
Constitution of India, Article 299—Iron and Steel Control Order, 1956. Clause 27—Whether contract 
made on behalf of Union of India required to be contained in formal documeni—Contract— 
. Doctrine of implied terms in a contract. 

Article 299 of the Constitution of India does not require that a concent made on behalf 
of the Union of India should be contained in any formal document, It is enough if the 
contract is contained in correspondence. All that the article requires is that the contract 
shall be expressed to be made by the President of India and shall be executed on behalf of 
the President by a duly authorised person. : 

Union of India v. Rallia Ram’, -referred to. 

Where parties to a contract either through forgetfulness or through bad drafting fail to 
incorporate into the contract terms which, had they adverted to the situation they would 
have inserted to complete the contract, the Court in order to give-efficacy to the contract 
will imply into the contract terms which the parties have not expressly inserted. The 
implied terms must however always be based on the presumed intention of the parties and 
upon reason. 

In the entire clause 27 of the Iron and | Steel Control Order, 1956, the words “prices” and 

“maximum prices” are used synonymously and have the same meaning. 


Te facts are stated in the judgment. 


S. D. Parekh, with F. 8. Nariman, for the petitioners. 
P. M. Mukhi, "tor the respondents. 


Naw J. This is a petition under ss. 33 and 5 of the Arbitration Act, 1940, 
challenging the existence and, in the alternative, the validity of an arbitration 
agreement and, in case the existence and validity of the said arbitration agree- 
ment are established, to have the effect thereof determined, and for leave of 
the Court to revoke the authority of the arbitrator appointed under the said 
arbitration agreement. 


6 [1964] A. I. R. S. C. 457. No, 8 of 1963. 
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The facts leading to this petition briefly stated are that on or about August 
4, 1958, the Regional Director (Food), Western Region, Bombay, Government 
of India, Ministry of Food, issued a tender notice on behalf of the President of 
India, inviting tenders for purchase of approximately 244 tons of used iron 
hoops (serap released from gunny bales) lying in the Government of India go- 
downs at Thana Street, Bombay-9, on the terms and conditions of sale set out 
in Appendix ‘A’ to the tender notice. The goods were described in Appendix 
‘© to the said tender notice. On August 18, 1958, the petitioners submitted 
a tender offering to purchase the said goods at the rate of Rs. 607 per ton. The 
tender was accompanied by a letter of that date addressed to the President of 
India through the said Regional Director (Food). The said letter stated that 
‘the petitioners had thoroughly read and understood the terms and conditions 
contained in the tender and the Appendices thereto and agreed to abide by 
them. The petitioners enclosed a cheque for Rs. 15,000 as earnest money along 
with the said tender in terms of cl. 6 of the tender notice. It appears that on 
the same day, namely, August 18, 1958, the petitioners addressed a letter to 
‘tthe Iron and Steel Controller at Calcutta, stating that the Regional Director 
(Food), Bombay, had invited tenders for about 244 tons of used iron hoops 
(released from gunny bales) and that the petitioners understood that the con- 
trolled maximum price chargeable for the said goods was Rs. 385 per ton. They 
requested the Iron and Steel Controller to confirm if the petitioners’ conten- 
tion was right and whether the Regional Director (Food), could charge price 
higher than the controlled price. The reference to controlled price appears to 
have been to the price fixed on August 3, 1957, by Scrap Price Circular No. 5 
of 1957, issued by the office of the Iron and Steel Controller. From the said 
letter of August 18, 1958, addressed to the Iron and Steel Controller and from 
the subsequent correspondence and events, it appears that while in the tender 
‘the petitioners offered to buy the said scrap at the price of Rs. 607 per ton, they 
had mental reservations bout the price, and hoped to get the price reduced 
to the controlled price fixed under cl. 27(7) of the Iron and Steel Control 
Order, 1956, whatever that price was at the relevant time, and there is no 
dispute about the fact that the said price was much less than Rs. 607 per ton. 
The price of Rs. 607 per ton was the highest offer pursuant to the tender notice. 
However, as the price of Rs. 607 per ton was in excess of the controlled price 
fixed under cl. 27(1), the Regional Director (Food), Bombay, approached the 
Iron and Steel Controller with a request to fix special price for the said 244 
tons of iron hoops described in Appendix ‘C’ to the tender notice under cl. 
27(2), and by an order dated September 4, 1958, addressed by the Iron and 
Steel Controller to the Regional Director (Food), Bombay, the Iron and Steel 
Controller fixed the special selling price of the said goods by the Government 
of India at Rs. 607 per ton, purporting to be in exercise of the powers vested 
in the Iron and Steel Controller under sub-cl. (2) of cl. 27 of the Iron and 
Steel Control Order, 1956. Thereafter by his letter of September 25, 1958, 
addressed to the petitioners, the Regional Director (Food), Bombay, stated 
that the petitioners’ tender dated August 18, 1958, wherein the petitioners had 
offered to purchase the stock of approximately 244 tons of iron hoops lying at 
the Government of India godowns, Thana Street, Bombay-9, at Rs. 607 per 
ton, had been accepted by the Government subject to the terms and conditions 
of the tender. In the second pare. of the said letter, the Regional Director 
(Food), Bombay, stated that a special selling price of Rs. 607 per ton for the 
said lot of iron hoops had been fixed by the Iron and Steel Controller in his 
letter dated September 4, 1958. In the subsequent paragraphs of the said 
letter the Regional Director (Food), Bombay, has outlined a procedure for the 
performance of the contract. The said procedure is the subject-matter of con- 
troversy, and the petitioners contend that these are fresh terms not already 
contained in the terms and conditions of the tender and, therefore, the said 
letter contains a counter offer which the petitioners have at no time uncondi- 
tionally accepted and, therefore, there is no concluded contract. This letter 
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was replied to by the petitioners by their letter of September 30, 1958, in which 
they stated that they understood from para. 2 of the letter of the Regional 
Director (Food), Bombay, that the disposal of the materials in question fell 
under the Iron and Steel Control Order, 1956, and the price was governed by 
“Schedule V”. They requested the Regional Director (Food), Bombay, to fur- 
nish to them copies of correspondence exchanged with the Iron and Steel Con- 
troller in connection with the price fixation. They further stated that as regards 
the price, in view of the fact that the price was controlled, the controlled price 
applicable according to the Iron and Steel Control Order, 1956, would be appli- 
eable. In one of the paragraphs of the said letter, they said, ‘‘We, however, 
accept the order’’. The contention of the respondents is that the letter of the 
Regional Director (Food), Bombay, dated September 25, 1958, in its first para- 
graph contained an unconditional acceptance of the tender. The second para- 
graph sets out the controlled price specially fixed by the Iron and Steel Controller 
for the said goods and the subsequent paragraphs outline a procedure for perform- 
ance of the contract which was in accordance with the contract. In the alter. 
native, their contention is that even if it be held that the third and the sub- 
sequent paragraphs of the said letter contained new terms and, therefore, the 
letter of September 25, 1958, contained a counter offer, the petitioners’ letter 
of September 30, 1958 contained an unconditional acceptance of the counter 
offer and the contract was, in any event, concluded. However, these are matters 
in controversy. I shall deal with them later. It appears that thereafter the 
petitioners failed to pay the sum of Rs. 1,83,108 demanded in the letter dated 
September 25, 1958, by the Regional Director (Food), Bombay, within one 
week of the acceptance of the tender. The Government forfeited the earnest 
money of the petitioners and proceeded to resell the goods and, ultimately, on 
October 31, 1960, they sold the said goods through Government auctioneers at 
the rate of Rs. 360 per ton and realised a sum of Rs. 87,840. The respondents 
then claimed from the petitioners as and by way of damages a sum of Rs. 99,064, 
being the difference between the contract price of Rs. 1,48, 108 and the market 
price prevalent on the date of the breach, namely, Rs. 49,044. Alternatively, 
the respondents claimed from the petitioners a sum of Rs. 60,268 being the 
difference between the contract price of Rs. 1,48,108 and the actual re-sale 
price of Rs. 87,840. As the petitioners failed to pay the amount of damages, 
the respondents appointed one V. Ramswami Iyer as the sole arbitrator to 
decide the disputes between the petitioners and the respondents, pursuant to 
clause 12 of the terms and conditions of sale which contained the arbitration 
agreement. Before the arbitrator the petitioners appear to have taken the con- 
tention that there was no concluded contract. On December 12, 1962, the said 
arbitrator gave a direction that as the petitioners challenged the existence and 
validity of the arbitration agreement, they were directed to apply to the Court 
under s. 33 of the Arbitration Act, 1940, within a month. Accordingly, on 
January 18, 1963 the petitioners filed this petition. 

When the petition came up for hearing, my learned brother K. K. Desai J. 
thought that there was a conflict between the decision of the Bombay High 
Court in Vallabh Pitti v. Narsingdas! and the decision of the Supreme Court 
in Khardah Co. Lid. v. Raymon & Co. and he referred the matter to a Divi- 
sion Bench of this Court for resolving the said conflict. On February 13, 1967 
a Division Bench of this Court consisting of Patel and Thakker JJ. held that 
notwithstanding the contentions of the respondents taken in para. 17 of the 
affidavit dated March 29, 1963, of Mr. ©. L. Rathi in reply to the petition to 
the effect that the arbitrator alone was competent to decide the question of 
existence and validity of the arbitration agreement, a Judge of this Court sitting 
alone was competent to decide the question of existence and validity of the 
arbitration agreement. The petition was sent back to be disposed of by a single 
Judge of this Court in accordance with law. The matter then came up for 
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hearing before Mr. Justice Thakker on July 18, 1967, when the petitioners 
sought and were granted leave to amend the petition by addition of a plea 
that the contract containing the arbitration agreement was not made in accord- 
ance with art. 299 of the Constitution of India, inasmuch as the said contract 
was neither expressed to be made by the President of India, nor was made in 
the name of the President of India and was, therefore, null, void and unenforce- 
able in law. After the said amendment was allowed and carried out, the 
matter again appeared before me, and during the hearing of the petition, the 
petitioners applied for a further amendment of the petition to the effect that, 
in the alternative to their contention that there was no concluded contract or 
that the said contract was illegal and void, they should be granted leave to 
revoke the authority of the arbitrator appointed under cl. 12 of the contract 
contained in the terms and conditions of sale. I allowed the said amendment 
for reasons set out in my order of September 27, 1967. The matter then pro- 
ceeded to hearing. 

The contentions raised by the petitioners are fully set out in the petition 
and briefly summarised are that there was no concluded contract in fact be- 
tween the petitioners and the respondents. In the alternative, the petitioners 
contend that the Regional Director (Food), Bombay, was not a person directed 
or authorised by the President of India to enter into contracts of the nature 
of exh. B (eollectively) to the petition, and that, in any case, the said contract 
was not expressed to be made by the President of India or in his name, and, 
therefore, the contract contravened the provisions of art. 299 of the Constitu- 
tion of India and was, therefore, null, void and unenforceable. The petitioners 
have also challenged the legality and validity of the contract containing the 
arbitration agreement on the ground that the sale of iron hoops was at a price 
in excess of the price for such goods notified under cl. 27(7) of the Iron and 
Steel Control Order, 1956. The petitioners have further challenged the vali- 
dity of the order of the Iron and Steel Controller dated September 4, 1958 
fixing the special selling price of the Government for these goods at Rs. 607 
per ton on the grounds: (a) that such fixation cannot be made, except by a 
notification published in the Gazette of India, (b) that such fixation cannot be 
made without the approval of the Central Government, (c) that the order of 
September 4, 1958, does not, as required by the proviso to sub-cl. (2) of el. 27, 
‘direct that the maximum prices fixed under sub-cl. (J) or (2) shall not apply 
to the stock in question, (d) that the said order purports to fix the price at 
which the said goods are permitted to be sold, and not the maximum price, and 
‘el. 27 authorised only fixation of maximum price, (e) that the said order of 
September 4, 1958, contravenes the provisions of art. 14 of the Constitution of 
India as it denies to the petitioners equality before the law, and (f) that the 
order of September 4, 1958, contravenes the provisions of art. 19(/) (f) and (g) of 
the Constitution of India, as it takes away the petitioners’ right to dispose of 
property or the right to carry on trade or business. With regard to the contraven- 
tion of art. 19(7) (f), the contention of the petitioners is that as the petitioners 
would, under the contract in question, acquire the said scrap ai the price of 
Rs. 607 per ton, which was a special selling price of the Government, they would 
be compelled under the Serap Price Circular to sell the same goods at the price 
of Rs. 385 per ton and thus be put to loss, and this in effect took away their 
right to dispose of property. 

The petitioners also contend that the contract of sale ig illegal on the further 
ground that under the contract they were required to pay the price of Rs. 
1,48,108 for the entire lot of goods described in Appendix ‘C?’ to the tender 
notice, that the contract nowhere stated that if on actual weighment the goods 
were found to be less than 244 tons, any part of the price would be refunded 
to them, and that the lctter of September 25, 1958 required thom to pay the 
said sum and on receipt of the said amount a delivery order for a quantity not 
exceeding 244 tons would be issued to them. Their contention is that they 
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were required to pay the price not for 244 tons but, even if the goods were 
found to weigh less, and as such the price being charged to them was even in 
excess of the price of Rs. 607 per ton. Their contention is that under sub-cl. (4) 
of cl, 27 of the Iron and Steel Control Order, no person shall sell or offer to 
sell or otherwise dispose of, and no person shall acquire any scrap at prices in 
excess of those notified or fixed by the Controller under this clause. Breach of 
this provision is made an offence under the provisions of the Essential Commo- 
dities Act, 1955. The object of the contract of sale was, therefore, forbidden 
by law or would defeat the provisions of law and was, therefore, unlawful, and 
the control of sale was, therefore, void under s. 23 of the Indian Contract Act. 
The petitioners further contend that the challenge to the evidence and vali- 
dity of the contract containing the arbitration agreement was outside the scope 
of the arbitration agreement contained in cl. 12 of the terms and conditions of 
sale, and the arbitrator had, therefore, no jurisdiction to decide such questions 
and, in any case, the challenge raised difficult questions of law which should be 
settled by a Court rather than be referred to a lay arbitrator and the Court 
should, therefore, not give effect to the arbitration agreement.. The. petitioners 
further contend that, in any event, because of these difficult questions of law, 
they should be granted leave to revoke the authority of the arbitrator appoint- 
ed under cl. 12 of the terms and conditions of sale. The respondents have filed 
an affidavit dated March 29, 1963, of Mr. C. L., Rathi, Deputy-Director of Food, 
Bombay, in reply to the petition which sets out the contentions of the respon- 
dents in reply to the contentions of the petitioners and denies the tenability 
and validity of the said contentions. 
Arising from the aforesaid contentions, the following issues were framed: 


(1) Whether the petitioners should be granted leave to revoke the authority of the arbi- 
trator appointed in pursuance of the arbitration cisues (set out in para. 5 of the petition) as 
alleged in para. 8 of the petition ? 

(2) Whether the arbitration agreement being clause 12 mentioned in para. 5 of the petition 
does not apply to all the disputes and differences between the parties as a in para. 8 of the 
petition ? 

(8) Whether there is no concluded contract between thé pene id therefore no valid 
arbitration agreement as alleged in para. 9 of the petition ? 

(4) Whether the contract and therefore the arbitration agreement is unenforceable by 
reason of being in contravention of art. 299 of the Constitution as alleged in para. 9 (dd) of the 
petition ? 

(5) Whether the order dated September 4th 1958—exh. “C” to the petition is illegal, 
void and without jurisdiction and therefore the contract and the arbitration agreement are also 
illegal and void as alleged in para. 10 of the petition? - 

(6) Whether the contract and arbitration agreement are ilegal. as alleged im para, 12 of 
the petition ? 

(7) To what relief or relicfs the petitioners sre entitled? . 

(8) Generally ? 

* = = * 

In my opinion, the first paragraph of the letter of September 25, 1958, from 
the Deputy Director (Food), Bombay, to the petitioners contains an uncondi- 
tional acceptance of the petitioners’ tender on the terms and conditions of the 
tender. This results in a concluded contract and I hold that there is a con- 

cluded contract between the petitioners and the respondents. 
` The contract is for sale of a quantity of iron hoops weighing 244 tons ‘‘ap- 
proximately”. The dictionary meaning of the word ‘‘approximately’’ is 
‘nearly’? or ‘‘nearly correct’. It is a matter of common knowledge that it is 
not possible to sell quantities of iron and steel, whether prime material or 
serap, correct to the last ounce. Iron and steel as well as scrap is always in 
big pieces and the weight can always be approximate, and not exact. Accord- 
ing to the respondents, they held a lot of approximately 244 tons of iron hoops 
in their godowns at Thana Street, Bombay-9, and this is what they contracted 
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to sell. It could be, that on actual weighment the goods may weigh slightly 
more or slightly less, because the word ‘‘approximately’’ does not permit of 
large variations in weight and, therefore, when the respondents stated that on 
payment of the price of 244 tons they would give a delivery order for a quan- 
tity not exceeding 244 tons, this was because a quantity not exceeding 244 tons 
had been paid for and they would not be liable to deliver goods in excess of 
244 tons. But this contention still leaves unsettled the question of the excess 
‘in weight over 244 tons or shortage in weight however small the excess or short- 
fall may be. The contertion of the petitioners that they would be entitled to 
the entire lot of goods, whether in excess or short, is correct. The fact is that, 
in my opinion, the contract concluded by the tender of the petitioners and 
the first paragraph of the letter of September 25, 1958, is silent on two points: 
(a) as to what would happen if after the petitioners had paid the price of 244 
tons within seven days of the acceptance of the tender, and the goods were 
weighed thereafter, and were found to weigh in excess of 244 tons, however 
slight that excess may be, and (b) what would happen if the goods were found 
to be short, however short the shortfall may be. It is a matter of common 
experience that no perfect contract can be made, because the parties to it may 
not at the stage of making it, envisage or provide for all the contingencies that 
may arise. Several times the parties to a contract may either through forget- 
fulness or through bad drafting fail to incorporate into the contract terms 
which, had they adverted to the situation, they would certainly have inserted 
to complete the contract. In such cases, in order to give efficacy to the con- 
tract, the Court will imply into a contract terms which the parties have not 
themselves expressly inserted. It is true that it is not the function of the Court 
to make contracts for the parties, but only to interpret contracts already made. 
Nevertheless, in certain circumstances, the Court will imply terms. In this 
case the contract provides for price calculated per ton. It further provides that 
after the acceptance the buyer is to make a deposit of the price for a quantity 
which is stated to be approximately 244, tons and the goods are thereafter to be 
weighed, and that the seller will, in the first instance, give delivery order for 
a quantity not exceeding 244 tons to the buyer because the payment is to be 
made in advance. It may reasonably be expected that in such a case if on 
actual weighment the goods are found to be less than 244 tons, the excess price 
paid would be refunded. It is also reasonable to expect that if the goods are 
found to be more, the seller will call upon the buyer to pay the balance of 
the price and to take delivery of the excess goods. I think these terms should 
be implied into this contract. Such terms are neither contrary to, nor incon- 
sistent with, the express terms of the contract contained in the terms and con- 
ditions of sale. Anson on the Principles of the English Law of Contract, 22nd 
edn., states as follows (p. 129): 


“The doctrine is, therefore, of narrow application, and the requirements are stringent : 

Prima facie that which in any contract is left to be implied and need not be expressed is 
something so obvious that it goes without saying; so that if, while the parties were making their 
bargain, an officious bystander were to suggest some express provision for it in their agreement, 
they would testily suppress him with a common ‘Oh, of course } ” 


Anson further goes on to say that this doctrine of implied terms has frequently 
been applied where the circumstances demanded and particularly where the 
contract would fail completely, unless such terms were implied, or where, in 
‘effect, it gives substance to the whole transaction. Halsbury’s Laws of England, 
3rd edn., Vol. 8, at p. 121, in para. 212, also lays down: 


“212. Implication of terms, In construing a contract, a term or condition not expressly 
stated may, under certain circumstances, be implied by the court, if it is clear from the nature 
of the transaction or from something actually found in the document that the contracting parties 
must have intended such & term or condition to be a part of the agreement between them. 
Such an implication must ‘in all cases be founded on the presumed intention of the parties and 
upon reason, and will only be made when it is necessary in order to give the transaction that 
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efficacy that both parties must have intended it to have, and to prevent such a failure of consi- 
deration as could not have been within the contemplation of the parties. In every case the 
question whether an implication ought or ought not to be made will depend on the particular 
facts; consequently it is neither possible nor desirable to lay down any hard and fast rules on the 
subject and it must be remembered that the construction of one contract will afford but little 
guidance for the construction of another unless the facts and surrounding circumstances sre 
practically identical”. 

I must say that an implied term must always be based on the presumed inten- 
tion of the parties and upon reason. In my opinion, the implied terms suggest- 
ed by me are reasonable. The contract is for a particular lot of goods and for 
approximate, and not exact, quantity and at a price calculated by weighment. 
It is reasonable to suppose that the parties intended that in case of excess the 
same would be paid for and then taken delivery of later, and in case of shortfall, 
the excess of price paid in advance would be refunded. I have no hesitation 
in so holding. 

* * > 

Having dealt with the question of the existence of the contract, I come to 
the question of its validity. The petitioners have contended that the contract 
exh. B (Colly.) to the petition, which contains the arbitration agreement, is 
unenforceable by reason of being in contravention of art. 299 of the Constitution 
of India. i 

* * * 

In this case, the contract is contained in correspondence exh. B (Colly.) to 
the petition. The first letter is dated August 4, 1958, and is addressed to the 
petitioners. In the very opening paragraph, it states that ‘‘On behalf of the 
President of India, the Regional Director of Food, Western Region, Bombay, 
invites tenders....’’. The said tender notice is signed by the Deputy Director 
(Food), Bombay. The petitioners filled in the tender and submitted the same 
to the Regional Director (Food), Bombay, with a covering letter dated August 
18, 1958. The said letter is addressed by the petitioners to the President of 
India. This letter contains the offer to buy the said scrap. The Deputy 
Director (Food), Bombay, accepted the said offer by his letter dated September 
25, 1958.. The said letter is signed by the Deputy Director (Food), Bombay, 
“for and on behalf of the President of India”. Article 299 of the Constitution 
of India nowhere requires that a contract made on behalf of the Union of 
India should be contained in any formal document. It is enough if the con- 
tract is contained in correspondence, Al that the article requires is that the 
contract shall be expressed to be made by the President of India and shall 
be executed on behalf of the President by a duly authorised person. It has 
been held by the Supreme Court in the case of Union of India v. Rallia Ram; 
that s. 175(3) of the Government of India ‘Act, 1935, did not require that 
formal contracts should be drawn up and executed and that the contract on 
behalf of the Dominion of India may be contained in the correspondence; and 
that a tender for purchase of goods in pursuance of an invitation issued by or 
on behalf of the Governor General of India and acceptance in writing which 
is expressed to be made in the name of the Governor-General and is executed 
on his behalf by a person authorised in that behalf would conform to the re- 
quirements of s. 175(3). In this case, the contract is contained in corres- 
pondence exh. B (Colly.) to the petition. The tender and letter of acceptance 
of the respondents are expressed to have been issued and written respectively 
on behalf of the President of India and the letter of the petitioners containing 
the offer is addressed to the President of India. In my opinion, the provisions 
of art. 299 of the Constitution of India have been sufficiently complied with and 
there is no substance in the contention that the contract in his case contravenes 
the provisions of art. 299 of the Constitution of India. 

ž ə * 
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The next contention of the petitioners is that the power of fixation of special 
prices is subject to the condition precedent that in the order the Controller must 
‘direct that the maximum prices fixed under sub-clauses (1) or (2) shall not 
apply to any specified stocks of serap”. It is contended that the order dated 
September 4, 1958 contains no such direction and is, therefore, illegal. A re- 
ference to the order of September 4, 1958 indicates that what the Tron and 
Steel Controller purports to fix is ‘‘special selling price for 244 tons of scrap 
iron hoops”. I think the fixing of a ‘‘special selling price’’ by implication 
contains a direction that the general selling price contained in the Scrap Price 
Cireular No. 5 of 1957 shall not apply to the stocks specified in the order of 
September 4, 1958. Such direction appears to me to be implicit in the said 
order and, in my opinion, the fact that the order does not explicitly contain 
such direction makes no difference to the validity of the said order. 

It is then contended that under the proviso to sub-cl. (2) of cl. 27 of the 
Iron and Steel Control Order, 1956, the Controller has power to fix a maximum 
price, and not a price at which a specified stock may be sold. Now, sub-cl. (1) 
of cl. 27 refers to fixation of ‘‘prices’’ by notification, and not to fixation of 
“maximum prices’. In spite of this, the Scrap Price Circular No. 5 of 1957 
refers to ‘‘maximum prices’’, being fixed. Sub-clause (2) also refers to fixa- 
tion of price, and not to fixation of maximum price. The proviso to sub-el (2) 
refers even to the ‘‘prices’’ fixed under sub-cl. (J) as ‘‘maximum prices’’, for 
it states “provided that the controller may direct that the maximum price fixed 
under sub-clause (J) or (2) shall not apply to any specified stock of serap”. 
This assumes that ‘‘prices’’ fixed under sub-cls. (J) and (2) are “maximum 
prices’, Sub-clause (4) of cl. 27 refers to all prices notified or fixed under 
cl. 27 as ‘‘prices’’. This indicates that in the entire cl. 27 of the Iron and 
Steel Control Order, 1956, the words ‘‘prices’’ and ‘‘maximum prices’’ are 
used synonymously and have the same meaning. The order of September 4, 
1958 is, therefore, not illegal even on this ground. 

It is then contended that the special selling price fixed under the proviso to 
gab-cl. (2) of cl. 27 of the Iron and Steel ‘Control Order, 1956, should be for 
a specified stock of scrap, and should not be the special selling price of a railway 
or Government Department or Corporation. In other words, the price should be 
attached to specified gouds and not to a specified seller, It is contended that 
the effect of fixation of a special price fora sale by a railway, Government De- 
partment or Corporation would be that the buyer from the Railway or Govern- 
ment Department or Corporation who buys the material at Rs. 607 per ton will 
have to sell the same material at a loss at the lower price fixed by the Scrap 
Price Circular No. 5 of 1957. The special selling price should, therefore, 
attach to the specified stocks of scrap, and not to a particular Government 
seller. This contention loses sight of the fact that under the proviso, the special 
selling price has to be fixed for a specified stock of scrap held by Railways or 
Government Departments and ‘Corporations. The proviso clearly indicates that 
a special selling price has to be fixed for a stock held by a Government Depart- 
ment or Corporation, and not by any other person. The moment such goods pass 
to a buyer, they cease to be held by a Railway or Government Department or 
Corporation. It may be that the effect of such interpretation would be that 
the buyer from a Government Department or Corporation would have to sell 
at a loss. But this need not be so, for it is open to such buyer to approach the 
Iron and Steel Controller to classify the scrap bought by him under sub-el. (2) 
of el. 27 and to fix for such scrap such price as he considers appropriate. Such 
price so fixed may even provide for a margin of profit. In any event, whether 
sub-cl. (2) of cl. 27 is or is not available to the buyer from a Government 
Department or Corporation and whether the Iron and Steel Controller obliges 
such buyer or not, it must be borne in mind that in cases like the present one, 
the buyer has offered to buy the goods from the Government Department or 
Corporation with open eyes at a price much higher than the general selling 
price fixed by the Scrap Price Circular No. 5 of 1957. The petitioners were 
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not compelled to fill in a tender for these goods and have done so with full 
knowledge of the situation and their legal obligations. They have even in their 
letter to the Iron and Steel Controller of August 18, 1958 pointed out this 
position to him. If they filled in the tender with a mental reservation that 
they would be able to bring down the price to the general controlled price and 
have not succeeded in doing so, they have to bear the loss arising from their 
own act. There is no substance in the contention that the price must be attached 
to a specified stock without reference to who holds such stock or that it must 
attach to all subsequent sales of the said specified stock. This does not appear 
to me to be the intention of the proviso to sub-cl. (2). 
* + * 

The next contention of the petitioners in challenging the legality and validity 
of the order of September 4, 1958 is that as sub-cl. (Z) of cL 27 of the Iron 
and Steel Control Order, 1956, provides two conditions requisite for fixation of 
prices by the Iron and Steel Controller, namely, (a) approval of the Central 
Government and (b) publication by notification in the Gazette of India, and 
these conditions not having been satisfied in making the order of September 4, 
1958, the said order is illegal and invalid. Now, a reading of cl. 27 indicates 
that prices may be fixed by the Iron and Steel Controller in two ways. One 
of the ways which is prescribed by sub-cl. (1) is that the fixation must be with 
approval of the Central Government, and secondly, the fixation must be pub- 
lished by a notification in the Gazette of India. Sub-clause (2) of cl. 27 does 
not require either the approval of the Central Government or publication in the 
Gazette of India of the prices fixed thereunder. The prices fixed under sub- 
el. (1) being general prices, it is reasonabe to expect that public should be 
given notice thereof by publication ‘in the Gazette of the Government of India. 
Prices fixed under sub-cl. (2) are only either in respect of particular class of 
scrap or in respect of specified stock held by a railway or Government De- 
partment or Corporation, and no notice to the public appears to be necessary. 
In any case, sub-cl. (2) does not provide either for the approval of the Cen- 
tral Government or for publication in the Gazette of India. It is also signi- 
ficant to note that sub-s. (4) of cl. 27 contemplates two modes of fixation of 
prices, namely, prices notified and prices fixed—obviously otherwise than by 
notification. Sub-clause (4) states that no person shall sell or offer to sell or 
otherwise dispose of, and no person shall acquire, any scrap at prices in excess 
of those notified or fixed by the Controller under this clause. It is obvious 
that two modes of fixation are contemplated; one, by notification under sub- 
el. (7) and the other without a notification under sub-cl. (2), and its proviso. 
It is further contended that prices under sub-cl. (J) of el. 27 having been 
fixed with the approval of the Central Government and by publication in Gov- 
ernment Gazette any amendment, variation or reScission of such prices must 
also be with the approval of the Central Government and by publication in 
the Gazette of India. It is contended that the order of September 4, 1958 
amends or varies or rescinds in any case with regard to a specified stock the 
prices fixed under sub-cl. (1) of el. 27. Reliance has been placed on s. 21 
of the General Clauses Act which provides as under: 

“21. Where, by any Central Act or Regulation, a power to issue notifications, orders, 
rules or bye-laws is conferred then that power includes a power exercisable in the like manner 
and subject to the like sanction and conditions (if any), to add to, amend, vary or rescind any 
notifications, orders, rules or bye-laws so issued”. 

In my opinion, s. 21 of the General Clauses Act has no application. What 
s. 21 contemplates is such addition, amendment,- variation or rescission of a 
notification such as Scrap Price Circular No. 5 of 1957 which brings about a 
textual addition to or amendment, or variation in or rescission of such noti- 
fication. It applies only if the. said notification is thereafter to be read with 
and subject to such addition, variation, amendment and rescission. In this 
ease, the order of September 4, 1958, merely excepts from the -operation of 
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the said notification a specified stock pursuant to power conferred on the Iron 
and Steel Controller under cl. 27 of the order. The Scrap Price Circular 
No. 5 of 1957 is not so amended, varied or rescinded that after the order of 
September 4, 1958, it ig to be read subject to the amendment, variation or 
rescission. The Scrap Price Circular No. 5 of 1957 continues even after 
September 4, 1958, to be and to read the same as before. Section 21 of the 
General Clauses Act has, therefore, no application. 
# + 


Petition dismissed 


Before Mr. Justice Nain. 
THE PRESIDENCY INDUSTRIAL BANK LTD. 


v. 
THE HINDUSTAN LEATHER INDUSTRIES LTD.* 


Banking Companies Act (X of 1949), Sec. 444 (6)—Civil Procedure Code (Act V of 1908), O.XXI, 
r. 16—Banking company under scheme of amalgamation acquiring business of amalgamated 
banking company—-Applicability of O.XXI, r. 16 to such acquiring company. 

Under s. 44A (6) of the Banking Companies Act, 1949, once the Reserve Bank sanctions 
a scheme of amalgamation, the transfer takes place by operation of law and no vesting 
order is made or is required to be made by the Reserve Bank. Therefore, in the case of a 
transfer or vesting in the banking company which under the scheme of amalgamation is 
to acquire the business of the amalgamated banking company, the provisions of O.XXI, 
r. 16 are applicable. 
Sailendra Kumar v. Bank of Calcutta,’ referred to. 


Tre facts appear in the judgment. 


8. A. Desai, with Purandare, for the applicants. 

A, H. Kirtikar, with S. A. Kirttkar, for defendants Nos, 1A and 1B. 
V. N. Ramnathan, for defendant No. 4. 

G. D. Moghe, for defendant No. 5. 


Naw J. This is an application dated October 29, 1964, for execution of a 
decree dated December 12, 1952, of the Court of the Civil Judge, Senior Divi- 
sion, Poona, in Special Civil Suit No. 84 of 1952. The application has been 
filed by the Bank of Karad Ltd. because by an order dated April 26, 1962, 
made by the Reserve Bank of India under s. 44A(4) of the Banking Com- 
panies Act, 1949, the judgment-creditors, the Presidency Industrial Bank Ltd., 
were amalgamated with the applicants. The amount claimed is Rs. 28,997.75 
and costs. The mode in which the assistance of the Court is required is by 
issue of notices under O. XXI, rr. 16 and 22 of the Code of Civil Procedure 
and by attachment and sale of certain properties of the judgment-debtors. 
Pursuant to a chamber order dated May 7, 1965, the execution application was 
amended by substituting the names of the two sons of the judgment-debtor 
No. 2 R. G. Vijayakar as his legal representatives in his place, on the allega- 
tion that the said R. G. Vijayakar was dead and by seeking attachment and 
sale of certain properties of the said Vijayakar in the hands of the said legal 
representatives. 

The applicants have stated that the decree was registered on March 11, 
1953. The applicants have stated in the execution application that the first 
application, being Civil Application No. 160 of 1953 for execution, was made 
by the judgment-creditors on July 16, 1953, to the Court of the Civil Judge, 
Senior Division, Poona, and the said ‘application ‘was decided on September 
15, 1953, by transfer of the decree to this Court for execution. Pursuant to 
that transfer, an application for execution was made in this Court in November 
1953, but in the meanwhile, judgment-debtor company No. 1 had been ordered 

*Decided, December 18, ee 0.C.J, Poona 1 [1948] A. I. R. Cal. 181. 
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to be wound up, the application. for execution in this Court was abandoned 
and treated as filed on November 2, 1965. The second application for execu- 
tion of the decree was made to the Court of the Civil Judge, Senior Division, 
Poona, on November 8, 1955, being Darkhast No. 251 of 1955. The said 
application was dismissed on "June 18, 1956. The said execution application 
was made against judgment-debtor No. 7 only, and the Court held that 
the decree could not be executed against any of the judgment- debtors until 
the judgment-creditors had exhausted all their remedies against the property 
of judgment-debtor No. 1 which was charged with the payment of the amount 
under cl. (5) of the consent decree. The third application for execution was 
made to thé learned Civil Judge, Senior Division, Poona, on February 22, 
1958, and was disposed of on April 14, 1958. Thereafter on April 1, 1964, 
the present applicants made an application to the Civil Judge, Senior Divi- 
sion, Poona, for transfer of the decree to this Court for execution and on 
September 12, 1964, the decree was ordered to be transferred to this Court. 
The present execution application was filed on October 29, 1964. On the pre- 
sent application notices were ordered to be issued under rr. 16 and 22 of 
O. XXI of the Civil Procedure Code. 

Notices under O. XXI, r. 16 was dismissed by my learned brother Kanta- 
wala J. on November 22, 1965, stating that ‘‘Dismissed with costs as the appli- 
cation is not made to the Court which passed the decree’. It is the notice 
under O. XXI, r. 22 of the Civil Procedure Code that has been argued before 


me. 

The first objection to the execution taken by all the judgment-debtors and 
the legal representatives of judgment-debtor No. 2 Vijayakar is that the pre- 
sent applicants are not entitled to execute the decree as being transferees by 
operation of law, they must first apply to the Court which passed the decree 
for execution of the decree and that they have not done so, therefore, they 
are not entitled to apply for execution to this Court. On behalf of the appli- 
cants it is contended that the application for transfer of the decree made to 
the Poona Court under s. 39, Civil Procedure Code, on April 1, 1964, was 
such an execution application by the present applicants. I am afraid, this 
contention is not correct. It has been held by the Privy Council in the case 
of Banku Behari v. Narain Dasi that an application for transmission of a 
decree from one Court to another was not by itself a revival of the decree 
within the meaning of the Indian Limitation Act, inasmuch as an order there- 
on is a ministerial act of an officer of the Court, and not the judicial act of 
a Judge. 

It is next contended by Mr. Desai for the applicants that O. XXI, r. 16, 
Civil Procedure Code does not apply in the present case as the assets of the 
Presidency Industrial Bank Ltd. were vested in the applicants neither by an 
act of the parties, nor by operation of law, but by an order of the Reserve 
Bank of India, under s. 444 (4) of the Banking Companies Act, 1949. Re- 
liance has been placed on the case of Satlendra Kumar v. Bank of Calcutta? 
This was a case where the amalgamation had taken place under s. 153A of 
the Indian Companies Act, 1913. The Caleutta High Court held that where 
a Court acting under s. 153A, Companies Act, sanctions a scheme of amalga- 
mation of one company with another company and further, acting under sub- 
8. (2) of that section, orders the transfer of the assets belonging to the former 
to the latter, the transfer takes place by virtue of the order passed by the 
Court, and that such transfer is not by assignment or operation of law with- 
in the meaning of the proviso to O. XXI, r. 16 and the latter company need 
not proceed under O. XXI, r. 16, Civil Procedure Code. It is not necessary 
for me to state whether I agree with this judgment in so far as it decides 
about vesting of assets under s. 153A of the Indian Companies Act, 1913. 
I am not called upon to do this, -because in the present case the vesting took 
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place under s. s. 44A (6) of the Banking Companies Act, 1949. There is a 
material difference between the two provisions. Under s. 153A of the Indian 
‘Companies Act, 1918, where a Court sanctions a scheme of amalgamation, it 
also by a separate order provides for the transfer and vesting of the assets 
of the company which is amalgamated in the company with which it is amal- 
gamated. In that case, the transfer does take place by an order of the Court. 
Whether such a transfer is or is not a transfer by operation of law, it is not 
necessary for me to decide. But under s. 44A(6) of the Banking Companies 
Act, 1949, on the sanctioning of a scheme of amalgamation by the Reserve 
Bank, the property of the amalgamated banking company shall by virtue of 
the order of sanction be transferred to and vest in the banking company 
which under the scheme of amalgamation is to acquire the business of the 
amalgamated banking company. While under s. 1538A(2) of the Indian Com- 
panies Act, 1918 the vesting takes place by a separate order of the Court, 
under sub-s. (6) of s. 44A of the Banking Companies Act, 1949, once the 
Reserve Bank sanctions a scheme of amalgamation, the transfer takes place 
by operation of law and no vesting order is made or is required to be made 
by the Reserve Bank of India. Therefore, in case of a transfer or vesting of 
the kind which I have before me, the provisions of O. XXI, r. 16 are appli- 
eable and the applicants have failed to comply with the said provisions and 
are not entitled to execute the decree in this Court. 

It has been held in the case of Kirtilal Jwabhas v. Chunilal Manilal? that 
a decree-holder entitled to execute a decree as such must appear to be a 
decree-holder on the face of the decree. The executing Court can only exe- 
cute the decree provided his name appears as decree-holder on the face of 
the decree itself. The executing Court cannot look to anything outside or be- 
yond the decree in order to satisfy itself that the person who is applying is 
the decree-holder. The judgment in the said case further provides that 
O. XXT, r. 16 contemplates two cases of a transfer of a decree, one by assign- 
ment in writing and other by operation of law. If the transfer is by assign- 
ment in writing, it is obligatory upon the Court to give a notice of the appli- 
cation to the transferer and the judgment-debtor, and the decree cannot be exe- 
cuted until the Court has heard their objections, if any. The application 
must be made to the Court which passed the decree and it must be an appli- 
cation for execution. No separate application need be made under O. XXI, 
r. 16. All that the rule requires is that the transferee must apply for execu- 
tion to the Court that passed the decree. Although O. XXI, r. 16 does not 
in terms require that on an application for execution under the said rule the 
Court should pass an order that the applicant is the transferee of the decree, 
it is desirable that ordinarily such an order should be made. But even with- 
out the passing of a formal order, there must be a recognition by the Court 
that the person who has applied for the execution of the decree is a trans- 
feree within the meaning of O. XXI, r. 16. But for such recognition the per- 
son who applies for execution would be a stranger to the decree and would 
not be entitled to maintain the application. In my opinion, thig expression 
of opinion applies equally well to a transfer by operation of law as this kind 
of transfer is also provided for by O. XXI, r. 16, Civil Procedure Code. 

However, these questions really do not arise in view of the fact that a notice 
under O. XXI, r. 16 has been dismissed by my learned brother Kantawala J. 
on November 22, 1965, on the ground that the application was not made to 
the Court which passed the decree. The applicants have not gone in appeal 
against the said order. Principles of res judicata apply to execution appli- 
eations also. I, therefore, hold that the applicants are not entitled to apply 
to this Court for execution of the decree. 

[The rest of the judgment is not material to this report]. 


Application dismissed. 
8 (1845) 47 Bom. L.R. 728. 
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APPELLATE CIVIL. 


Before Mr. Justice Chandrachud. 


RAMCHANDRA SHESHGIRI KAMATH 
v 


JANARDAN VISHWANATH HEGDE.” 


Civil Procedure Code (Act V of 1908), Sec. 11; O. XXI, r. 103—Presidency Small Cause Courts 
Act (XV of 1882), Sec. 41—Presidency Small Cause Courts (Maharashtra Amendment) Act 
(Maharashtra 41 of 1963)—Specific Relief Act (I of 1877), See. 6—Plaintiff’s application 
under s. 41 of Act XV of 1882 alleging that defendant licensee dismissed on ground that defen- 
dant sub-tenant—Subsequent suit by plaintiff alleging ‘that defendant licensee— Whether suit 
barred by res judicata or on principles analogous to it. 

The plaintiff filed an ejectment application under s. 41 of the Presidency Small Cause 
Courts Act, 1882, in 1958 for possession of certain premises from the defendant alleging 
that the defendant was in possession of the premises as a licensee and that the licence was 
withdrawn. The defendant contended that he was in possession as the plaintiff’s sub- 
tenant and was therefore entitled to the protection of the Rent Act. The Small Cause 
Court dismissed the application on the ground that the defendant was a sub-tenant of 
the plaintiff. Thereafter in 1960 the plaintiff filed a suit against the defendant in the 
City Civil Court for possession of the premises alleging that the defendant was his licensee 
and that the licence was duly determined. The defendant contended that the plaintifi’s 
suit was barred by res judicata or on principles analogous to res judicata by reason 
of the decision of the Court of Small Causes in the ejectment application :~ 

Held, that since the proceeding taken by the plaintiff under s.41 of the Act was not a 
suit but was an application, s. 11 of the Civil Procedure Code 1908, did not apply, and 
therefore the plaintiff’s suit was not barred by res judicata under that section; and 

that apart from the fact that the proceedings under Chapter VII of the Act are of a 
summary nature, the matter directly and substantially in issue in the two proceedings 
was different inasmuch as in the proceeding under s. 41 the issue was whether the 
plaintiff was entitled to possession on the ground that the licence of the defendant was 
withdrawn whereas in the suit the issue was whether tbe defendant was the plaintiff’s 
licensee, and that therefore the suit was not barred even on principles analogous to res 
judicata. 

Gulabchand v. State of Gujarati, distinguished. 

Hook y. Administrator General of Bengal’, Raj Lakshmi: Dasi v. Banamali Sen’, 
Manicka v. Kuppuswami‘ and Babu Bhagwan Din v. Gir Har Saroop', referred to. 

Sections 46 and 49 of the Presidency Small Cause Courts Act, 1982, as they stood prior 
to their deletion by the Presidency Small Cause Courts (Maharashtra Amendment) Act, 
1963, preserved the right of bringing a subsequent suit, in favour of the unsuccessful 
occupant as also in favour of the unsuccessful applicant. 


Tue facts are stated in the judgment.. 


K. Joseph, for the appellant. 
R. V. Joshi and G. V. Kasbekar, for the respondent. 


CHANDRACHUD J. This is an appeal by the plaintiff from the judgment of the 
City Civil Court, Bombay dismissing his suit on the preliminary issue that it 
is barred by res judicata by reason of a previous decision between him and the 
defendant. 

The plaintiff used to run a tailoring shop at Tribhuvan Road,- Girgaum, 
Bombay. The shop consisted of two rooms and was run by the plaintiff in the 
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name of Kamath Brothers. The plaintiff was a tenant in respect of the two 
rooms but by an agreement dated November 1, 1955, he gave to the defendant 
the right to conduct the shop for one year. The defendant obtained possession 
of one of the two rooms under this agreement and at the end of the year, he 
exercised the option available to him under the agreement for extension of the 
period mentioned therein. Under the terms of the agreement, the plaintiff was 
entitled to recover possession of the shop from the defendant if he failed to 
pay the monthly royalty for a period of three months. The defendant appears 
to have fallen in arrears for over three months and thereupon, the plaintiff 
terminated the agreement and filed an application under s. 41 of the Presi- 
dency Small Cause Courts Act, 1882 (Hjectment Application No. 8/177 E of 
1958) for possession of the shop premises from the defendant. The plaintiff 
alleged in that application that the defendant was put in possession of the 
shop as a licensee and that the licence having been withdrawn he was liable 
to hand over possession. The defendant contended in that proceeding that he 
was in possession not as a licensee of the plaintiff but as his sub-tenant and he 
was, therefore, entitled to the protection of the Rent Act. The Small Cause 
Court, Bombay by its order dated March 14, 1960, dismissed the plaintiff’s 
application for possession on the ground that the defendant was a sub-tenant 
and not a licensee of the plaintiff. 

On April 28, 1960, the plaintiff brought the present suit against the defen- 
dant (Suit No. 2364 of 1960) in the City Civil ‘Court, Bombay for possession 
of the shop premises from the defendant alleging that the defendant was his 
licensee and that the licence was duly determined. The defendant contended 
by his written statement that he was in possession of the premises as a sub- 
tenant of the plaintiff and, therefore, the plaintiff had no right to recover 
possession from him, save under the Bombay Rent Act. On November 28, 1966, 
the defendant amended his written statement with the leave of the Court and 
he raised an additional contention that the suit was barred by res judicata or 
on principles analogous to res judicata, by reason of the decision of the Court 
of Small Causes, Bombay in Ejectment Application No. 8/177 E 1958, 

The learned trial Judge framed an issue, whether the suit was barred 
by res judicata as contended by the defendant and tried that issue as a pre- 
liminary issue. The learned Judge was apparently in two minds and he felt 
that there was considerable substance in the submission made on behalf of the 
plaintiff that the decision in the earlier proceeding could not create the bar 
of res judicata. The attention of the learned trial Judge was, however, drawn 
to a decision of the then Principal Judge of the City Civil Court in which he 
had taken the view that a suit of the present nature would be barred by prin- 
ciples analogous to res judicata. The learned trial Judge felt that in the 
interest of uniformity he should follow the decision of the Principal Judge 
and he has, therefore, dismissed the suit on the ground that it is barred by 
principles analogous to res judicata. The correctness of this view is questioned 
in this appeal. 

In order to determine the question whether the suit is barred by principles 
analogous to res judicata, it would be necessary to draw attention to the pro- 
visions of Chapter VII of the Presidency Small Cause Courts Act, 1882, which 
is entitled ‘‘Recovery of Possession of Immoveable Property”. Section 41 
which is the first of the group of nine sections appearing in that chapter pro- 
vides, to the extent it is material, that when any person has had possession of 
any immoveable property situate within the local limits of the Small Cause 
Court’s jurisdiction and of which the annual value at a rackrent does not 
exceed three thousand rupees, as the tenant, or by permission, of another person 
and such tenancy or permission has determined or been withdrawn, and such 
tenant or oceupier refuses to deliver up such property in compliance with a 
request made to him in this behalf by such other person, an application may 
be made to the Small Cause Court for a summons against the occupant, calling 
upon him to show cause why he should not be compelled to deliver up the 
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property. Section 43 provides that if the occupant does not appear to show 
cause, the applicant shall be entitled to an order addressed to a bailiff of the 
Court directing him to give possession of the property to the applicant. The 
explanation to s. 43 says that if the occupant proves that the tenancy was 
created or permission was granted by virtue of a title which determined pre- 
vious to the date of the application, he shall be deemed to have shown cause 
within the meaning of the section. Section 46 provided that nothing in Chapter 
VII shall be deemed to protect any applicant obtaining possession of any 
property under the chapter from a suit by any person deeming himself aggriev- 
ed thereby, when such applicant was not at the time of applying for such order 
entitled to the possession of the property. The second paragraph of s. 46 
provided that when the applicant was not, at the time of applying for an order 
of possession, entitled to the possession of the property, the application for an 
order of possession, though no possession is taken thereunder, shall be deemed 
to be an act of trespass committed by the applicant against the occupant. 
Section 47 provided that if on an application under s. 41 the occupant bound 
himself with two sureties to institute a suit in the High Court or the City 
Civil Court against the applicant for compensation for trespass, the Small 
Cause Court shall stay the proceeding until the suit is disposed of. It further 
provided that if the occupant obtains a decree in any such suit against the 
applicant, such decree shall supersede the order, if any, made under s. 43. 
Section 48 provided that recovery of the possession of any immoveable pro- 
perty under Chapter VII shall be no bar to the institution of a suit in the High 
Court or the City Civil Court for trying the title thereto. 

Extensive amendments were made to Chapter VII by the Presidency Small 
Cause Courts (Maharashtra Amendment) Act, 1963 (Act No. 41 of 1963) 
which came into force on November 28, 1963. The first of such amendments 
was the introduction of a new provision, namely, s. 42A. Stated briefly, s. 42A 
provides by. sub-s. (J) that if in an application for possession made to the 
Small Cause Court, the occupant claims that he is a tenant of the applicant 
within the meaning of the Bombay Rent Act and such claim is not admitted 
by the applicant, the question shall be decided by the Small Cause Court as 
a preliminary issue. Sub-section (2) of s. 42A provides for an appeal against 
the decision on the preliminary issue to a bench of two Judges of the Small 
Cause Court. By s. 3 of the Amendment Act, ss, 45, 46 and 47 were deleted. 
I have not referred to the provisions contained in s. 45 as it is not relevant for 
the purposes of this appeal. But it may be recalled that ss. 46 and 47 provided 
that the occupant could file a suit inspite of an order for possession made under 
s. 43 and that the occupant could, as a matter of right, obtain stay of the 
proceedings instituted under s. 41 by binding himself to bring an appropriate 
proceeding in the High Court or the City Civil Court as the case may be. By 
s. 4 of the Amending Act s. 49 as it originally stood was substituted by a 
fresh section. The new section provides that an order made by recovery of 
possession of any immoveable property on an application under s. 41 shall bar 
the institution of a suit in any Court, except a suit in which relief is claimed 
on the basis of title (other than title as the applicant’s tenant within the mean- 
ing of the Bombay Rent Act) to such immoveable property. 

The question which arises in the light of these provisions is whether as con- 
tended by the defendant the suit filed by the plaintiff in the City Civil Court 
is barred either by res judicata or by principles analogous to res judicata by 
virtue of the decision of the Court of Small Causes in the ejectment application 
(No. 8/177 E of 1958) filed by the plaintiff under s. 41 of the Presidency 
Small Cause Courts Act. As to the first part of this question, namely, whether 
the suit is barred by res judicata under s. 11 of the Civil Procedure Code, the 
position is quite clear, for the matter does not fall within the terms of s. 11 and 
therefore, the suit cannot be barred by res judicata under that section. Under 
s. 11, an issue can be barred by res judicata if it has been directly and subs- 
tantially in issue in a former ‘suit’ and since the proceeding taken by the 
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plaintif under s. 41 of the Presidency Small Cause Courts Act was not a suit 
but was an application, s. 11 can have no application. 

` It is, however, urged on behalf of the defendant, and that submission has 
been accepted by the learned trial Judge, that s. 11 is not exhaustive of the 
éircumstances in which an issue may be barred by res judicata and even 
though s. 11 may. not in terms apply, a suit or an issue can be barred on 
principles analogous to res judicata. Now it is well-settled that the applica- 
tion of the rule of res judicata ‘‘should be influenced by no technical con- 
siderations of form, but by matter of substance within the limits allowed by 
law’’. It was held by the Privy Council in Hook v. Administrator General 
of Bengal! that the plea of res judicata still remains apart from the limited 
provisions of the Code. The binding force therefore of a judgment depends 
really not upon whether s. 11 in terms applies or not, but upon the general 
principle of law, that there should be finality to litigation. In a series of 
decisions, beginning with Raj Lakshmi Dasi v. Banamali Sen? the Supreme 
Court has reaffirmed this view and has held that the principle underlying 
s. 11 that there should be finality to litigation is of general application and 
the principle would apply even if the case does not fall within the strict terms 
cfs. 11. 

The question for consideration, therefore, is whether the suit filed by the 
plaintiff in the City Civil Court is barred by principles analogous to res 
judicata by reason of the decision in the application which was filed by him 
under s. 41 of the Presidency Small Cause Courts Act. The decision of this 
question depends on the provisions of Chapter VII of that Act which I have 
already set out above. Chapter VII provides, as held in Mantcka v. Kuppu- 
swami ‘a summary remedy for recovering possession of property and the de- 
cision in a summary proceeding cannot create the bar of res judicata. My 
attention has been drawn by Mr. Joseph who appears on behalf of the plaintiff 
to a decision of the Privy Council in Babu Bhagwan Din v. Gir Har Saroop4 
in which a question arose whether the order of the District Judge under the 
Charitable and Religious Trusts Act, 1920 precluded a person who was party 
to that proceeding from disputing that the particular temple was the subject 
of a publie religious trust. It was held by their Lordships that the deéision 
of the District Judge under the Charitable and Religious Trusts Act—a deci. 
sion from which by s. 12 there is no appeal—was a decision in a summary 
proceeding, that it was not made final by any provision in the Act and the 
doctrine of res judicata would not apply so as to bar a regular suit even in 
the case of a person who was a party to the proceeding under the Act of 1920. 
Now, the order of possession passed under s. 43: of the Presidency Small 
Cause Courts Act on an application under s. 41 was not appealable: prior to 
the ‘amendment introduced by Amending Act No. 41 of 1963 and that ‘is rele- 
vant, though not conclusive, on the question whether the order can preclude 
a substantive suit by the party aggrieved by the order. 

The several’ provisions contained in Chapter VII would themselves show that 
the order passed under s. 43 was not intended to have finality and indeed, 
the order is expressly made subject to the decision in a regular suit. Sec- 
tion 46 which has now been deleted by the Amending Act provided that no- 
thing in Chapter VII shall be deemed to protect any applicant obtaining pos- 
session of the property under the chapter from a suit by any person deem- 
ing himself aggrieved thereby, if the applicant was not at the time of apply- 
ing for such order entitled to the possession of the property. The second 
paragraph of s. 46 created a fiction by providing that if the applicant was 
not, at the time of applying for an order under s. 43, entitled to the posses- 
sion of the property, the application for obtaining such order would be deemed 
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to be an act of trespass committed by the applicant against the occupant, even 
if possession is not taken under the order. Section 47 which has now been de- 
leted, provided that if an application was made for possession under s. 41, the 
oceupant could bind himself to institute a suit in the High Court or the City 
Civil Court, as the case may be, against the applicant, for compensation for 
trespass and thereupon the Small Cause Court was required to stay the pro- 
ceedings before it. The second paragraph of s. 47 provided that if the occu- 
pant obtained a decree in any such suit against the applicant, the decree 
would supersede the order, if any, made under s. 43. Finally, s. 49 which 
has now been substituted by a fresh section provided that recovery of the 
possession of any immoveable property under Chapter VII would be no bar to 
the institution of a suit in the High Court or the City Civil Court, as the 
ease may be, for trying the title thereto. 

The provisions contained in ss. 46, 47 and 49 which were on the Statute 
Book at the material time show that a proceeding under Chapter VII is in 
the nature of a summary inquiry and the Legislature itself contemplated that 
an order under s. 48 would be subject to a decree passed in a regular suit. 
The second paragrah of s. 47 expressly provided that the decree in the suit 
would supersede the order, if any, made under s. 43. Section 49 also in terms 
saved the right of a party to institute a suit in the High Court or the City 
‘Civil Court for trying the title to the property. 

The provision contained in s. 47 as it stood prior to the amendment also 
shows that in an application under s. 41, the Small Cause Court was not con- 
cerned with the title of either party to the proceeding, to the immoveable 
property. In other words, in a proceeding under s. 41 the Small Cause Court 
was not concerned with the several legal rights of the parties before it and 
the simple issue before it would be whether the tenancy or the licence has 
been determined or has been withdrawn. If the applicant established that the 
tenancy or the licence was determined or withdrawn, the applicant was en- 
titled under s. 48 to an order addressed to a bailiff of the Court directing him 
to give possession of the property to the applicant on the appointed day. 
The explanation to s. 43 which is important on this aspect of the case shows 
that if the occupant proved that the tenancy was created or permission grant- 
ed by virtue of a title which determined previous to the date of the applica- 
tion, the application had to be dismissed and the occupant was to be deemed 
to have shown good cause within the meaning of s. 43. The explanation 
shows that the proceedings contemplated by Chapter VII were essentially of 
a summary nature, the only issue before the Court being whether the appli- 
cant was entitled to recover possession of immoveable property on the ground 
that the tenancy was determined or the licence was withdrawn. 

The issue which arises in the suit is entirely different and that issue is 
whether as contended by the plaintiff the defendant is his licensee. If the 
City Civil Court finds that the defendant is not a licensee and if it inciden- 
tally records a finding that the defendant is a sub-tenant of the plaintiff, the 
suit is liable to be dismissed. In the prior proceeding under s. 41 the narrow 
issue before the Small Cause Court was whether the plaintiff, who was the 
applicant in those proceedings, was entitled to the possession on the ground 
that the licence of the occupant was withdrawn. Therefore, apart from the 
fact that the proceeding under Chapter VII was of a summary nature and no 
appeal was provided for against an order passed under s. 48, the matter 
directly and substantially in issue in the two proceedings is different. The 
suit, therefore, cannot be held to be barred even on principles analogous to 
res judicata. Doane dsp 

Mr. Joshi, who appears on behalf of the defendant, relies, however, very 
strongly on a decision of the Supreme Court in Gadabchand v. State of 
Gujarat5 In that case, the Supreme Court was considering the question whe- 
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ther s. 11 of the Civil Procedure Code is exhaustive in regard to the applica- 
tion of the principles of res judicata in a suit and whether in a subsequent 
suit general principles of res judicata can bar the consideration of matters 
directly in issue and identical with those which had been earlier and after 
full contest, decided on merits by a competent Court in any other proceed- 
ing, including proceedings on a writ petition. The appellant therein had filed 
a writ petition under art. 226 of the Constitution in the High Court and that 
petition having been dismissed, he filed a suit for the same reliefs and involv- 
ing the consideration of a matter which was directly and substantially in issue 
in the writ petition. After referring to the history of the law of res judicata, 
the several amendments made to s. 11 of the Civil Procedure Code and the 
various decisions of the Privy Council and the other Courts, the majority 
held that the principle of res judicata is not based on a rule of technicality 
but is founded on high publie policy to bring about an end to litigation by 
giving finalty to judgments inter partes and to save a litigant from harass- 
ment for the second time. The discussion in summed up by Raghubar Dayal 
J., who spoke for the majority, at page 688 of the report thus: 

“ As a result of the above discussion, we are of opinion that the provisions of a. 11, Civil 
Procedure Code, are not exhaustive with respect to an earlier decision operating as res judicata 
between the same parties on the same matter in controversy in a subsequent regular suit and 
that on the general principle of res judicata, any previous decision on a matter in controversy, 
decided after full contest or after affording fair opportunity to the parties to prove their casc 
by a Court competent to decide it, will operate as res judicata in a subsequent regular suit. 
It is not necessary that the Court deciding the matter formerly be competent to decide the 
subsequent suit or that the former proceeding and the subsequent suit have the same subject 
matter. The nature of the former proceeding is immaterial.” 

Mr. Joshi relies on this passage and says that the fact that the previous 
proceeding was an application and not a suit or that the previous proceed- 
ing was of a summary nature is wholly immaterial. Now I am prepared to 
assume for the purposes of argument that under the judgment of the Sup- 
reme Court the fact that the previous proceeding in this case was of a sum- 
mary nature would not make difference to the question whether the suit filed 
by the plaintiff would be barred by principles analogous to res judicata. 
But even if the nature of the prior proceedings be immaterial, it is still neces- 
sary that the previous decision should be on a matter which is now in con- 
troversy, for it is then alone, and not otherwise, that principles analogous to 
res judicata would apply. As I have stated above, the simple issue in the 
summary inquiry under Chapter VII as it existed at the material time was 
whether the tenancy was determined or the licence was withdrawn and if the 
applicant established that bare fact, he was entitled to an order under s. 43. 
The matter which is directly and substantially in issue in the suit is whether 
the plaintiff is the licensor or the landlord of the defendant, which is a very 
much different matter from the one which was involved in the earlier pro- 
ceeding. That is why the present suit would not be barred by principles 
analogous to res judicata. 

It is necessary to appreciate that in the case relied upon by Mr. Joshi, 
their Lordships of the Supreme Court were dealing with a matter of an en- 
tirely different nature and the provisions of Chapter VII of the Presidency 
Small Cause Courts Act were not before them. The argument of the appellant 
before the Supreme Court was that a decision on a writ petition under art. 226 
of the Constitution cannot create the bar of res judicata and that an issue de- 
cided in the writ petition can be reagitated in a regular suit. It is while 
rejecting this argument that their Lordships said that the nature of the former 
proceeding is immaterial, that it is not necessary that the Court deciding the 
matter formerly be competent to decide the subsequent suit and that any 
previous decision on a matter in controversy, decided after full contest or 
after affording fair opportunity to the parties to prove their cases, will operate 
as res judicata in a subsequent regular suit. 
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Sections 46 and 49 of the Presidency Small Cause Courts Act in terms con- 
templated a substantive suit and therefore, the very statute under which the 
previous decision was recorded contemplated in a sense the removal of the pos- 
sible bar of res judicata. Such instances are not unknown and one can draw 
attention to the provision contained in O. XXI, r. 103 of the Civil Procedure 
Code and s. 6 of the Specific Relief Act, 1968. Rule 103 saves the right of 
a party against whom an order under rr. 98, 99 and 101 is made to institute 
a suit to establish the right which he claims to the present possession of the 
property. It can be no answer to such a suit that his claim has already been 
investigated and that he is trying to agitate the same issue once Over again. 
Similarly sub-s. (4) of s. 6 of the Specific Relief Act says that nothing in s. 6 
shall bar any person from suing to establish his title to the property and to 
recover possession thereof. This provision is more to the point, because like 
the old s. 49 in Chapter VII of the Presidency Small Cause Courts Act: it 
emphasises that what is in issue in the summary proceeding is not the nature 
of the title of the parties to the property but the mere right of one to re- 
cover possession from the other. Just as it is no answer to the sut filed by 
an unsuccessful party under s. 6(4) of the Specific Relief Act that his right 
to possession has already been investigated, it can be no answer to the present 
suit filed by the plaintiff that his right to obtain possession has already been 
adjudicated upon in the proceedings under s. 41. fg 

There is one more aspect of the matter which also is vital. That aspect 
arises from the argument of Mr. Joshi that ss. 46 and 49 as they stood prior 
to their deletion preserved the right of an unsuccessful occupant to bring a 
suit but not of an unsuccessful applicant to bring such a suit. I am not dis- 
posed to accept this construction ‘of the two sections. If Mr. Joshi 
is right, it would, in my opinion, be strange that an unsuccessful 
occupant could bring a fresh suit to agitate what according to the learned 
counsel is a matter which was directly and substantially in issue in a pre- 
vious proceeding but that an unsuccessful applicant can be denied this right 
ou principles analogous to res judicata. As observed by the Privy Council 
aud the Supreme Court, s. 11 is founded on a principle of public policy and 
that principle is that there should be finality to litigation. If the principle 
has to apply it must apply with equal vigour to all parties to the earlier pro- 
ceeding and it cannot be enforced so as to deprive only one of the two parties 
of an opportunity to re-agitate an issue. Whether it is the terms of s. 11 or 
the principle underlying it, there must be some ‘reciprocity in the bar which 
arises by reason of the principle and it cannot be that the principle that a 
party should not be harassed twice over in respect of the same cause would 
apply to one party to the proceeding but not to the other. This, of course, 
is apart from my view that ss. 46 and 49 preserved the right of bringing a 
subsequent suit, in favour of the unsuccessful occupant as also in favour of 
the unstiecessful applicant. 

For these reasons, the appeal is allowed, the decree passed by the learned 
trial Judge is set aside and the suit is remanded to him for a ‘decision on the 
other issues. 

Costs will be costs in the suit. 

Mr. Joshi says on behalf of the defendant that the defendant agrees to pay 
a sum of Rs. 5,000 to the plaintiff towards compensation for use and oceupa- 
tion.. This amount shall be paid on account and the payment is without pre- 
judice to the rights and contentions of the parties. Plaintiff agrees to accept 
- amount as compensation. The amount shall be paid within four weeks from 
today. 


Appeal allowed. 
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CRIMINAL REVISION. 


Before Mr. Justice Chandrachud and Mr. Justice Deshpande. 
CHUDAMAN NARAYAN PATIL 


v. 
THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Secs. 403, 222, 234, 56014—Person tried for criminal 
breach of trust commitied during certain period—Such person tried again for criminal breach 
of trust committed during same period but in respect of different amount—Second. trial whether 
barred. 

The second trial of an accused person for criminal breach of trust committed by him 
during a certain period is not barred by reason of the principle contained in s. 408 of the 
Criminal Procedure Code, 1898, notwithstanding that he has been tried previously for 
having committed criminal breach of trust during the same period but in respect of a 
different amount. 

There is no conflict between the views expressed in Emperor v. Kashinath? and Emperor 
v. Anant Narayan:? 

In ro Appadurai’, dissented from. 

Emperor v. Kashinath*, Nagendra Nath. Bose v. Emperor‘, Ramkrishna v. State? and 
Brijiwan Das v. Emperor’, agreed with. 

Ranchhod Lal v. State of M. P,* Emperor v. Anant Narayan’, Sidh Nath Awasthi 
v. Emperor! and Emperor v. Chinna Kaliappa Gouden, referred to. 


Tue facts are stated in the judgment. 


H. D. Gole, for the -petitioner-accused. 
Vy. T. Gambhirwalla, Assistant Government Pleader, for the State. 


CHANDRACHUD J. These are two companion revision applications from the 
judgment of the learned Additional Sessions Judge, Jalgaon, dismissing the 
revision applications filed by the petitioner against two orders passed by the 
learned Judicial Magistrate, First Class, Jalgaon. The facts leading to the 
revision applications before us are as follows: 

Chudaman Narayan Patil, who is the petitioner in these revision applica- 
tions, was employed in the Revenue Department of the Government of Maha- 
rashtra and at the material time he was working as a Special Recovery Officer 
in the Jalgaon People’s Co-operative Bank Limited. He worked in this capa- 
city from January 20, 1962, to October 3, 1962. It was found that he 
had committed criminal breach of trust in respect of a sum of Rs. 583 which 
was entrusted to him during this period. He was accordingly prosecuted 
under s. 409 of the Indian Penal Code in Sessions Case No. 46 of 1963 and 
was found guilty of that offence. He was sentenced to suffer rigorous imprison- 
ment for a period of one year and to pay a fine of Rs. 500, in default to 
suffer rigorous imprisonment for a period of three months. The appeal filed 
by the petitioner against the order of conviction and sentence was dismissed 
by this Court. His application for leave to appeal to the Supreme Court and 
the application filed by him before the Supreme Court for special leave to 
file an appeal were also dismissed. 

After the conclusion of the Sessions Case, two more charge sheets were filed 
against the petitioner under s. 409 of the Indian Penal Code in the Court of 
the learned Judicial Magistrate, First Class, Jalgaon. In the first of these 
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charge sheets, the allegation against the petitioner is that he had committed 
criminal breach of trust in respect of a sum of Rs. 53 which was received by 
him on July 23, 1962 and that he had also committed a similar offence in 
respect of a sum of Rs. 106 which was received by him on August 21, 1962. 
In this case (Case No. 42 of 1962) an application exh. 4 was filed by the peti- 
tioner contending that the order of conviction in Sessions Case No. 46 of 1963 
constituted a bar to the trial in view of the provisions contained in s. 403 
of the Criminal Procedure Code and that, therefore, the proceedings could 
not be continued. This application was rejected by the learned Magistrate 
and the revision application filed against that order has been dismissed by the 
learned Additional Sessions Judge, Jalgaon. Being aggrieved thereby the 
petitioner has filed Revision Application No. 60 of 1967. 

In the companion case (Case No. 43 of 1966) the allegation against the 
petitioner is that he had committed criminal breach of trust in respect of a 
sum of Rs. 106 received by him on July 23, 1962 and in respect of another 
sum of Rs. 106 received by him on August 21, 1962. In this case also a 
similar application was filed by the petitioner contending that the prosecution 
was not maintainable by reason of his previous conviction in Sessions Case 
No. 46 of 1968. This application was dismissed by the learned Magistrate and 
the learned Sessions Judge, Jalgaon, has confirmed that order in Revision. 
Being aggrieved thereby, the petitioner has filed Revision Application No. 61 
of 1967. j 

The two revision applications came up for hearing before the learned Chief 
Justice on July 23, 1967. The attention of the learned Chief Justice was 
drawn to certain decisions and he felt that ‘‘....in view of a possible conflict 
of views it is better that this case should be decided by a Division Bench.’’ 
The conflict of views is stated to be on the question whether in a matter of 
this nature the subsequent trial is barred under s. 403 of the Code of Cri- 
minal Procedure. This is how these revision applications have come up for 
hearing before us. 

It is urged by Mr. Gole, who appears im support of these applications, that 
the petitioner was convicted in Sessions Case No. 46 of 1963 for an offence 
under s. 409 of the Indian Penal Code which was committed by him during 
the period January 20, 1962 to October 3, 1962, and therefore, the two pre- 
sent prosecutions, which have been filed against him for offences alleged to 
have been committed by him during the same period, are not maintainable. 
The argument is founded on the provisions contained in s. 403 of the Crimi- 
nal Procedure Code and what is urged before us is that the petitioner having 
been once convicted of the offence of criminal breach of trust committed by 
him during a certain period, he cannot be prosecuted again for the offence of 
criminal breach of trust committed during the same period, for which he 
could have been charged and tried in the same Sessions trial. Now s. 403 is 
founded on a rule of publie policy that a person shall not be tried for the 
same cause more than once. It provides by sub-s. (7) that a person who has 
once been tried by a Court of competent jurisdiction for an offence and con- 
victed or acquitted of that offence shall, while such conviction or acquittal re- 
mains in force, not be liable to be tried again for the same offence, nor on 
the same facts for any other offence for which a different charge from the one 
made against him might have been made under s. 236, or for which he might 
have been convicted under s. 237. Sub-section (J) can, in our opinion, have 
no application to the facts of the case before us, because the petitioner is not 
being tried for the same offence for which he was tried and convicted in 
Sessions Case No. 46 of 1963. In that case, the charge against him was that 
he had committed criminal breach of trust in respect of a gross sum of Rs. 583 
which was entrusted to him between January 20, 1962 and October 3, 1962. 
The charge against the petitioner in the two cases which are now filed against 
him is in respect of amounts which, undoubtedly, were entrusted to him dur- 
ing the same period but these amounts were admittedly not included in the 
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gross sum of Rs. 583 in respect of which the Sessions trial was held. The 
offences which form the subject-matter of the two prosecutions which are now 
filed against the petitioner are, therefore, independent of the offence for which 
the petitioner was tried and convicted in Sessions Case No. 46 of 1963. It 
cannot, therefore, be said that the petitioner is being tried again for the 
same offence. ae 

It ig however urged by Mr. Gole that sub-s. (J) of s. 403 not only prohibits 
a second trial for the same offence but it also prohibits a second trial on the 
same facts, for any other offence for which a different charge from the one 
made against the accused might have been made under s. 236 or for which he 
might have been convicted under s. 287. Now s. 236 deals with a case where 
a single act or series of acts is of such a nature that it is doubtful which of 
several offences the facts which can be proved will constitute. In such a 
case, the accused may be charged with having committed all or any of such 
offences, and any number of such charges may be tried at once; or he may 
be charged in the alternative with having committed some one of the said 
offences. Section 237 deals with a situation where, in the case mentioned in 
s. 236, the accused is charged with one offence, and it appears in evidence 
that he has committed a different offence for which he might have been charged 
under the provisions of s. 236. In such a case, he may be convicted of the 
offence which he is shown to have committed, although he is not charged with 
it. It is transparent that neither s. 236 nor s. 237 can have any application 
to the facts before us, because this is not a case in which the acts attributed 
to the petitioner are of such a nature that it is doubtful as to which of 
several offences the facts which can be proved will constitute. If s. 286 can 
have no application to the case, s. 287 can obviously have none, because the 
latter section only deals with cases which are covered by the former. 

In our opinion, therefore, sub-s. (J) of s. 403 can have no application to 
this case and, therefore, the learned Additional Sessions Judge was justified 
in taking the view that the charges now ‘levelled against the petitioner are 
valid and the proceedings are maintainable. 

It is then urged on behalf of the petitioner that assuming that sub-s. (/) 
of s. 403 has no application to the case, the principle underlying that sub- 
section should be extended to the case and the charges should be quashed. It 
is in the context of this argument that the attention of the learned Chief 
Justice was. invited to certain decisions. Having considered this argument 
earefully, and the several decisions to which our attention has been drawn, we 
are of the opinion that there is no conflict of decisions on the question and 
there is certainly no conflict between the views expressed by the two Division 
Benches of this Court in Emperor v, Kashinath! and Emperor v. Anant 
Narayan? 

The question for our decision is whether in circumstances as those before 
us, the second trial is barred by reason of the principle contained in s. 403 
if not because of the direct application of that section. In Emperor v. 
Kashinath the accused was tried for the offence of criminal breach of 
trust as a public servant in respect of a sum of Rs. 12 and odd and was 
acquitted of the offence. He was again tried for the offence of criminal 
breach of trust in respect of a sum of Rs. 19 and odd misappropriated dur- 
ing the same period and was convicted. On an appeal, the Sessions Judge 
acquitted the accused on the ground that his previous acquittal was a bar to 
the second trial The Sessions Judge took the view that the first trial must be 
treated as being for the same offence as that in respect of the second amount, 
because both the amounts were misappropriated during the same period. Ac- 
cording to him, the prosecution having made its election under s. 222(2) of 
the Criminal Procedure Code to prosecute the accused in respect of one out 
of the two amounts misappropriated by him during the same period, it was 
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estopped by the provisions of s. 403 from instituting the second prosecution 
in respect of a fresh item falling within the same period. This view was re- 
versed in appeal by the High Court (Chandavarkar and Knight JJ.) on the 
ground that the normal rule was the one contained in s. 233 of the Code that 
for every distinct offence there shall be a separate charge and every such 
charge shall be tried separately. One of the exceptions to this rule was con- 
tained in s. 2384 which provides that more than one charge but not exceed- 
ing three charges can be included in one trial, provided the offences charged 
ave of the same kind and the offences in respect of those charges have been 
committed within a space of twelve months from the first to the last of such 
offences. According to the learned Judges, though sub-s. (2) of s. 222 en- 
grafts an exception on the rule in s. 233 it was not an exception of the same 
kind as was contained in s. 234 and it did not restrict in any way the scopo 
and object of s. 284. Section 222(2) was construed as containing an ex- 
ception rather to the general rule that certain particulars must be given in 
the charge. It was on these grounds that the decision of the learned Sessions 
Judge was over-ruled and it was held that the second trial of the accused 
was not barred merely because the period covered by the two trials was 
identical. No other question was canvassed before the learned Judges and it 
is obvious from the judgment that apart from the legality of the second 
trial, no other question was considered by them. 

It is argued on behalf of the petitioner that this decision is in conflict 
with that in Emperor v. Anant Narayan. In the latter case the 
accused was found to have misappropriated certain sums belonging to Gov- 
ernment which he repaid subsequently. He was charged for offences under 
ss, 409 and 466 of the Indian Penal Code in respect of two items only as 
having been misappropriated during a certain period of time. The trial was 
held before a Sessions Judge, who, agreeing with the unanimous verdict of 
the jury as regards the charge under s. 409 and the opinion of assessors as 
regards the charge under s. 468, acquitted the accused. The accused was theu 
tried by another Sessions Judge for an offence under s. 409 of the Penal 
Code in respect of an amount which formed part of the gross amount which 
was mentioned in the earlier trial but which was not included in the two 
charges which alone were picked up in that trial. The accused contended that 
the second trial was barred under s. 403 of the Criminal Procedure Code and 
he was, therefore, entitled to an acquittal. The Sessions Judge felt 
that tbough it was technically correct to try the accused for what 
was a separate offence, it was undesirable that the accused should be so 
tried for an offence which could have been included in the first trial. On a 
reference by the Sessions Judge for quashing the order of committal, it was 
held by a Division Bench of this Court (N. J. Wadia and Sen JJ.) that even 
though the plea of autrefois acquit under s. 403 was not technically available 
to the accused, the principle of it was available to him in the interests of 
justice and that he should not be tried again for the offence under s. 409. 
The attention of the learned Judges who decided this case was specifically 
drawn to the -earlier decision in Emperor v. Kashinath and they 
have characterised the view taken therein as ‘‘somewhat technical’’, This may 
prima facie give the impression that the two decisions take contrary views 
but there is in our opinion no conflict between these decisions. The decision 
in Kashinath’s case was construed by the learned Judges, who decided the 
subsequent case, as one in which the only question which was considered was 
whether the second trial was illegal and it was held that the second trial was 
not illegal. It was not held in Anant’s case that the second trial was illegal 
and thus both the decisions take the same view regarding the legality of the 
second trial. The further question, apart from the legality of the second trial, 
which was considered in Anant’s case was whether it was in the interests of 
justice to allow the subsequent trial to proceed and it was held that on the 
facts and circumstances of the case, it was not desirable to subject the accused 
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to another trial. It was observed (p. 142) that the jury had unanimously 
held in the first trial that the accused was not guilty, that the accused had 
in fact paid the entire amount involved in the two trials, that he had already 
suffered one lengthy trial and that it was undesirable that in the second trial 
there should be any risk of the jury taking a view different from that which 
was taken in the first trial. These circumstances made it necessary that the 
second trial of the accused should be prevented. i 

It is thus clear that whereas the decision in Kashinath’s case deals only 
with the legality of the second trial, the decision in Anant’s case deals prin- 
cipally with the propriety of the second trial. Both the cases take the view 
that the second trial is not illegal. Kashinath’s case stops short by holding that 
the second trial is legal but Anant’s case proceeds to hold that though the 
second trial was not barred, it was desirable not to allow it to proceed. The 
question as to desirability of the second trial could arise only if it was legal. 

Our attention has been drawn by counsel for both the sides to a large 
number of decisions bearing on this question. It would be necessary to exa- 
mine some of these decisions. i 

The case in In re Appadurat is, if we may say so, unique, because it is the 
only decision which takes the view that the second trial in circumstances 
such as those before us, is illegal. The question in that case was whether the 
accused could be tried for misappropriation of a sum of money committed 
during a period which was covered by the earlier trial though the amount 
which formed the subject-matter of the earlier case was different. It was held 
that the accused was already tried and convicted for having misappropriated 
a gross sum of money during the same period and the charge in the previous 
case should be taken to include all the items misappropriated by the accused 
in the course of the same transaction during that period. This, according to 
the learned Judges, was the true interpretation of s. 403, because they thought 
that the provisions contained in s. 222 of the Criminal Procedure Code would 
otherwise become meaningless. With great respect, it is not possible to agree 
with this view. Even though the period covered by two separate cases might 
be identical, the trials are not for the period but the trials are for misappro- 
priation of certain amounts committed during a certain period. We see no 
justification for the view that a prior case must be deemed to include all items 
misappropriated by an accused during a particular period, whether or not 
those items are specifically included in the charge. 

We might in this behalf draw attention to the decision of the Supreme 
Court in Ranchhod Lal v. State of M. P4 which says that sub-s. (2) of s. 222 
is not the normal rule with respect to framing of charges in cases of criminal 
breach of trust and it is only in the nature of an exception to meet a certain 
contingency. The normal rule, according to the Supreme Court, is that there 
should be a charge for each distinct offence as provided in s. 233 of the Code: 


“...It is only when it may not be possible to specify exactly particular items with respect to 
which criminal breach of trust took place or the exact date on which the individual items were 
misappropriated or in some similar contingency, that the Court is authorised to lump up 
the various items with respect to which criminal breach of trust was committed and to 
mention the total amount misappropriated within a year in the charge,... If several distinct 
items with respect to which criminal breach of trust has been committed are not so lumped 
together, no illegality .is committed in the trial of those offences. In fact a separate trial 
with respect to each distinct offence of criminal breach of trust with respect to an individual 
item is the correot mode of proceeding with the trial of an offence of criminal breach of trust. ” 
(p. 1250). 


The Supreme Court further held that s, 234 of the Criminal Procedure 
Code under which three offences of criminal breach of trust can under cer- 
tain circumstances be included in one trial is an enabling provision and is in 
the nature of an exception to s. 233 of the Code. Therefore, ‘‘if each of the 
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several offences is tried separately, there is nothing illegal about it.” It is 
thus clear that as a matter of legality, a person who commits breach of trust 
in respect of several amounts can be prosecuted as many times as the number 
of individual items misappropriated by him. Whether the interests of justice 
require that this should not be permitted to be done is another question. 
That is the question which was dealt with in Emperor v. Anant Narayan and 
that it is the question which was neither canvassed nor dealt with in Emperor 
v. Kashinath. That is why we have taken the view that there is no conflict 
of views between these two decisions. 

As we have stated earlier, the decision in In re Appadurai is perhaps the 
only one which has taken the extreme view that by reason of the provisions 
contained in ss. 222 and 234 the second prosecution of an accused for erimi- 
nal breach of trust is barred if the amount included in the second trial is 
alleged to have been misappropriated during a period which is covered by 
the first prosecution. No other case would seem to have taken this view and 
indeed, a large number of cases have taken the view that the second prose- 
cution ig in fact not barred. We have already dealt with the decision in 
Emperor v. Kashinath which has taken this view and we might now turn to 
the decisions in Nagendra Nath Bose v. Emperor’ and in Ramkrishna v. 
v. State’ which expressly refer to Emperor v. Kashinath and follow that de- 
cision. The view taken in the Calcutta and the Madhya Bharat cases is that 
even if the period covered by the subsequent prosecution overlaps the period 
covered by the earlier prosecution the second trial is not barred by reason of 
the provisions contained in s. 403 of the Criminal Procedure Code. The 
High Court of Allahabad has taken the same view in Brijiwan Das v. Emperor.7 
With these decisions we respectfully agree. 

The other group of decisions which is in point is: Emperor v. Anant 
Narayan, Sidh Nath Awasthi v. Emperor’ and Emperor v. Chinna Kaltappa 
Gounden? The decision in Emperor v. Anant Narayan has already been dis- 
cussed by us and as stated earlier that case takes the view that even if s. 403 
may not be applicable to a given case, it may still be necessary in the in- 
terests of justice to prevent a second trial. In Sidh Nath Awasthi v. Emperor 
the second trial was held legal but on the facts of that case it was held that 
it was not proper to allow the second trial to be held. It is observed in that 
ease that the prosecution knew perfectly well what was the gross amount 
under s. 222(2) of the Criminal Procedure Code. This circumstance was held 
to be a sufficient justification for the view that the second trial ought not to 
have been held. The second trial however was already held and, therefore, 
the learned Judges reduced the sentence to a token period of one day’s im- 
prisonment. Incidentally, the order passed by the learned Judges emphasises 
that the second trial was not illegal. Though, however, the second trial is 
not illegal the interests of justice may require that the accused be not subjected 
to more than one trial. This is one of the cases which is said to have taken a 
different view from the one taken in Emperor v. Kashinath, but it is in our 
opinion clear that the view taken in the Calcutta case is in no way in confiict 
with the view taken in the earlier Bombay decision. The Calcutta decision 
concerns itself more with the propriety of the second trial than with its legality. 

The decision in Emperor v. Chinna Kaltappa Gounden ig also stated to be 
in conflict with the view taken in Emperor v. Kashinath. Now in the first 
place, the case in Emperor v. Chinna Kaliappa Gounden dealt with an entirely 
different situation and the main question which arose for decision therein was 
whether it is competent to a Magistrate to entertain a fresh complaint against 
an accused on facts substantially similar to those on which an earlier com- 
plaint was filed, the accused having been discharged in that complaint. A 
Bench of five Judges of the High Court heard that case, three learned Judges 

5 (1928) I.L.R. 50 Cal. 682. 8 a I.L.R. 57. Cal. 17. 


6 [1956] A.LR. M.B. 194. 9 (1905) LL.R. 29 Mad. 126. 
7 1981] A.I.R. All. 209. 
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taking the view that if the earlier order of discharge was not set aside by 
the Superior Court, it is open to the Magistrate to entertain a fresh com- 
plaint on the same facts and to try the accused for the same offence. This 
view is founded on the basis that s. 403 cannot strictly apply to such a case 
for there was no previous ‘‘acquittal’’, in the true sense of the term. One of 
the two learned Judges who took a contrary view, namely, Subrahmania 
Ayyar J. observes in his dissenting judgment that though s. 408 may not 
apply to a case of a previous discharge as contrasted with the case of a pre 
vious acquittal, authority was not wanting for the view that the principle of 
s. 403 was available to an accused when the interests of justice required its 
extension in his favour. The principle nemo debet bis vexari, namely, that a 
person shall not be vexed again for the same cause was extended by the learn. 
ed Judge to the case in which the accused was previously discharged (and 
not acquitted) and it was held that the Magistrate was in error in entertain- 
ing a fresh complaint on the same facts. Now this decision, in our opinion, 
is no more in conflict with the view expressed in Emperor v. Kshinath than 
the decision in Sidh Nath Awasthi v. Emperor. In both of these cases, namely, 
Emperor v. Chinna Kaliappa Gounden and Sidh Nath Awasthi v. Emperor, 
the principle contained in s. 403 was extended to cases not falling within the 
strict letter of that section. 

This analysis shows that apart from In re Appadurai, no case has taken the 
view that the second trial of an accused for criminal breach of trust commit- 
ted by him during a certain period is illegal if he has been tried previously 
for having committed criminal breach of trust during the same period but in 
respect of a different amount. We respectfully differ from that view, parti- 
eularly because of the decision of the Supreme Court in Ranchhod Lal v. State 
of M. P. 

The decisions in Emperor v. Kashinath, Nagendra Nath Bose v. Emperor, 
Ramkrishna v. State and Brijiwan Das v. Emperor take the view that the 
second prosecution is not barred in such circumstances but the further ques- 
tion as to the propriety or the desirability of the second prosecution was not 
considered in those cases. The decisions in Emperor v. Anant Narayan and 
Sidh Nath Awasthi v. Emperor take the view that the second prosecution is 
legal but they further hold that despite the legality of the second prosecu- 
tion, the interests of justice may require that the accused should not be asked 
to face yet another trial. The dissenting opinion in Emperor v. Chinna 
Kaliappa Gouden, like the decision in Sidh Nath Awasthi v. Emperor, shows 
that though a case may not fall within the letter of s, 403 so as to bar a sub- 
sequent prosecution, the facts and circumstances of a case may be such as to 
justify the extension of the principle underlying s. 403. 

The decision, therefore, that the present prosecutions are not barred under 
s. 403 shall have to be upheld. But that is not always the sole question for 
decision. A prosecution may not be barred under s. 403 and yet as held in 
Emperor v. Anant Narayan, Sidh Nath Awasthi v. Emperor and Emperor v. 
Chinna Kaliappa Gouden it would not be in the interests of justice to allow 
the case to proceed. That the High Court has such a power is clear from 
s. 561-A of the Criminal Procedure ‘Code, which says that nothing in the Code 
shall be deemed to limit or affect the inherent power of the High Court to 
make such orders as may be necessary to give effect to any order under the 
Code, or to prevent abuse of the process of any Court or otherwise to secure 
the ends of justice. It is true that as held by the Supreme Court in The 
State of Uttar Pradesh v. Mohd. Naim," s. 561-A confers no new powers on 
the High Court and it merely. safeguards all existing inherent powers possess- 
ed. by. the High Court which are necessary, among other purposes, to secure 
the ends of justice. The object of the section, as stated by the Supreme 
Court, is to provide that those powers which the Court inherently possesses 


10 [1964] A.L.R. S.C. 708, 
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shall be preserved lest it be considered that the only powers possessed by the 
Court are those expressly conferred by the Code and that no inherent powers 
had survived the passing of the Code. Now there is no express provision in 
the Code under which proceedings can be quashed in circumstances such as 
those before us and the inherent power of this Court to act in the interests 
of justice has been preserved by s. 561-A. As held by the Supreme Court in 

P. Kapur v. State of Punjab! the inherent jurisdiction of the High Court 
can be exercised to quash proceedings in a proper ease either to prevent the 
abuse of the process of any Court or to secure the ends of justice. We 
might indicate that the power to quash proceedings was exercised by the High 
Court of Andhra Pradesh in In re G. Bhashyakaracharwlu,” under s. 561-A. 

The only question which now remains to be considered is whether the ends 
of justice require that the two cases which are pending against the petitioner 
should not be allowed to proceed. What constitutes sufficient reason for not 
permitting subsequent proceedings to continue must evidently depend upon 
the facts and circumstances of each case and we are of the opinion that this 
is one of those cases in which it is in the interests of justice that the pro- 
ceedings must be quashed. In case No. 42 of 1966 the petitioner is alleged 
to have committed criminal breach of trust in respect of two sums, Rs. 53 and 
Rs. 106. In Case No. 43 of 1966 he is alleged to have committed criminal 
breach of trust in respect of two identical sums of Rs. 106. The amount cover- 
ed by the four charges has already been recovered from the petitioner. He 
has undergone one Sessions trial, he has already suffered a sentence of one 
year and he has paid the fine of Rs. 500 which was imposed on him. The 
amounts which now form the subject-matter of the two proceedings are paltry 
and the petitioner who is a Government servant has already been subjected 
not only to the agony and humiliation of a criminal trial but he shall have to 
‘face the necessary consequence, namely, that he will lose his job and will find 
it hard to get any other. 

In view of these circumstances, we are of the opinion that, though there 
is no legal bar to the prosecutions pending against the petitioner, it is not 
necessary to subject him to fresh trials. We, therefore, set aside the decision 
of the learned Additional Sessions Judge, treat these revision applications ag 
under s. 561-A of the Criminal Procedure Code and quash the proceedings in 
Cases Nos. 42 of 1966 and 43 of 1966 pending on the file of the learned Judi- 


cial Magistrate, First Class, Jalgaon. 
Proceedings quashed. 


APPELLATE CIVIL. 


Before Mr. Justice Nain. 
HUSSEINBHAI EBRAHIM BOHRI 


v. 

‘ THE NAVAYUG CHITRAPAT CO., LTD.* 

Companies Act (1 of 1956), Sec, 446 (1), 537 (1}—Leave of winding up Court obtained to commence 
suti—Whether application for leave to amend plaint requires fresh leave of winding up Court 
—Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947}—Cause 
of action in suit for eviction of tenant, what is. 

Under s. 446 (1) of the Companies Act, 1956, once leave of the winding up Court is 
obtained to commence or proceed with the suit or other legal proceedings, no application 
in the progress of that suit or legal proceeding will require fresh leave of the winding up 
Court. Such an application may be for striking out or adding other parties, or serving 


11 [1860] A.LR. S.C. 866. *Decided, December 16,1967. Civil Revision 
12 [1960] A.LR. A.P. 164, Application No. 1709 of 1964, 
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summons by registered post or obtaining further and better particulars of pleadings or 
amending pleadings or setting aside ex-parte orders or decrees or getting discovery or 
inspection or summoning witnesses or issuing commissions or applying for adjournments 
or extension of time for complying with the orders of the Court. 

G. G. in Council v. S. S. Mills!, referred to. 

In a suit for eviction of a tenant under the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the cause of action is the termination of the tenancy and not the 
ground of ejectment stated in the plaint. 

Vaishnoo Ditti v. Aviar Singh’, agreed with. 

Baroda O. C. Traders v. Parshottam? and Mussummat Chand Kour v. Pratab Singh‘, 

referred to. 


Tue facts appear in the judgment. 


V. N. Thakker and K. H. Bhabha, instructed by Nandlal & Co., for the 
petitioners. 
C. R. Dalvi, for the respondents. 


Naw J. This is a revision application under the provisions of s.. 115 of the 
Code of Civil Procedure against an order dated October 7, 1968, of a Judge 
of the Small Cause Court at Poona, rejecting the. petitioners’ application for 
amendment of the plaint in a suit filed by them against their tenants for 
eviction. 

The facts leading to this matter are that the petitioners have filed a suit for 
_ possession of certain premises consisting of three plots, included in premises 
at 38, Shankar Shet Road, Poona. The petitioners claim to be the owners of 
this property and they let it out to the respondents on August 22, 1946, for 
a period of 20 years under a registered lease deed and that the standard rent 
of the premises is Rs. 500 per mensem. The petitioners allege that the respon- 
dents are in arrears of rent and have not complied with a notice under 
s. 12(2) of the Bombay Rent Act. The claim of the petitioners has been op- 
posed by the respondents on various grounds. 

On July 3, 1968, the petitioners made an application to the trial Court for 
amendment of the plaint by adding two grounds of ejectment, namely, that 
the respondents had not been using the suit property for a period exceeding 
six months for the purpose for which it was let and they also wanted to in- 
elude permitted increases in their money claim. This application was rejec- 
ted on October 7, 1963. Thereafter the petitioners filed a revision applica- 
tion under s. 29(3) of the Bombay Rent Act in the District Court at Poona. 
Curiously, this revision application was returned to them on June 9, 1963, 
for presentation to the proper Court. Under s. 29(3) of the Bombay Rent 
Act, it is the District Court which is the proper Court. Instead of pursuing 
that revision application further, on June 15, 1964, the petitioners filed the 
present revision application in this Court. As in any event this Court had 
the power to call for the record and proceedings of the lower ‘Court and to 
examine whether the lower Court had failed to exercise jurisdiction vested 
in it by law, I condoned the delay in making the application and I have heard 
the application on merits. 

The respondents raised several objections to the amendment application. 
The learned trial Judge considered the said objections such as delay in making 
the application, whether the nature of the suit would be changed by the 
amendment, whether any prejudice would be caused to the respondents by in- 
troduction of a new ground of ejectment which constituted a new cause of 
action, and came to the conclusion that the amendment application should not 
be rejected on these grounds. Having come to that conclusion, he, however. 
refused to allow the application on the ground that leave of the winding up 
1 2046) A. I. R. F. C. 16. 1967 (Unrep.) 
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Court was not taken for filing the amendment application under s. 446(J) of 
the Companies Act, 1956, as such leave had been taken in respect of the suit 
itself, the suit against the respondents having been instituted after they had 
been ordered to be wound up. 

Section 446(7) of the Companies Act, I of 1956, reads as under: 

“446. (1) When a winding up order has been made or the Official Liquidator has been 
appointed as provisional liquidator, no suit or other legal proceeding shall be commenced, 
or if pending at the date of the winding up order, shall be proceeded with, against the company, 
except by leave of the Court and subject to such terms as the Court may impose.” 
Section 537(1) of the said Act reads as under: 

“537. (1) Where any company is being wound up by or subject to the supervision of 
the Court— 

(a) any attachment, distress or execution put in force without leave of the Court, against 
the estate or effects of the Company, after the commencement of the winding up; or 

(b) any sale held, without leave of the Court, of any of the properties or effects of the 
company after such commencement ; 
shall be void.” 


I might here mention that s. 171 of the Indian Companies Act, 1913, corres- 
ponds to the present s. 446, and s. 232 of the old Act corresponds to s. 537 
of the present Act. 

In considering whether proceedings under s. 46 of the Indian Income-tax 
Act, 1922 were ‘‘other legal proceedings’’ within the meaning of ss. 171 and 
232 of the Indian Companies Act, 1913, in the case of G.-G. in Council v. 
S. 8. Mills, Spens C. J. observed as under (p. 21): 


“In our judgment, it need not, and therefore should not, be confined to ‘original pro- 
ceedings in a Court of first instance, analogous to a suit, initiated by means of a petition 
similar to a plaint.’ Section 171 must, in our judgment, be construed with reference to 
other sections of the Act and the general scheme of administration of the assets of a company 
in liquidation laid down by the Act. In particular, we would refer to S. 282. Section 282 
appears to us to be supplementary to S. 171 by providing that any creditor (other than 
Government) who goes ahead, notwithstanding a winding up order or in ignorance of it, 
with any attachment, distress, execution or sale, without the previous leave of the Court, 
will find that such steps are void. The reference to ‘ distress’ indicates that leave of the Court 
is required for more than the initiation of original proceedings in the nature of a suit in an 
ordinary Court of law. Moreover, the scheme of the application of the company’s property 
in the pari passu satisfaction of its liabilities, envisaged in s. 211 and other sections of the 
Act, cannot be made to work in co-ordination, unless all creditors (except such secured 
creditors as are ‘outside the winding up’ in the sense indicated by Lord Wrenbury in his 
speech in Food Controller v. Cork™, are subjected as to their actions against the property 
of the company to the control of the Court. Accordingly, in our judgment, no narrow const- 
ruction should be placed upon the words ‘ or other legal proceeding’ in S. 171. In our judg- 
ment, the words can and should be held to cover distress and execution proceedings in the 
ordinary Courts. In our view, such proceedings are other legal proceedings against the company, 
as contrasted with ordinary suits against the company.” 


It is true that the words ‘‘other legal proceeding’”’ in s. 446 of the Com- 
panies Act, 1956 are not to be confined to original proceedings in the Court 
of first instance analogous to a suit initiated by means of a petition similar 
to a plaint. But once the winding up Court has granted leave to commence 
or proceed with the suit or other legal proceeding against the Company, it 
cannot be that leave of the winding up Court must be obtained to commence 
or proceed with every application in the progress of the suit, such as an appli- 
cation for striking out or adding other parties, serving summons by registered 
post, obtaining further and better particulars of pleadings, amending plead- 
ings, setting aside ex-parte orders or decree, getting discovery or inspection, 
summoning witnesses, issuing commissions, applying for adjournments or ex- 


1 [1946] A. I. R. F. C. 16, la [1928] A. C. 647, at p. 671. - 
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tension of time for complying with the orders of the Court. In my opinion, 
once leave of the winding up ‘Court is obtained to commence or proceed with 
the suit or other legal proceedings, no application in the progress of that suit 
or legal proceeding will require fresh leave of the winding up Court, and 
were it otherwise, it would lead to absurd results. An application for leave 
to amend the plaint is one such application and I hold that it does not require 
fresh leave of the winding up Court. The learned trial Judge has on this 
ground wrongly failed to exercise jurisdiction to allow amendment of the plaint 
which, but for this ground, he was willing to allow. 

It has been contended on behalf of the respondents that a ground stated in 
the plaint for eviction of a tenant is a part of the cause of action of the suit. 
To add to the grounds for eviction is to add another cause of action and this 
changes the nature of the suit or legal proceeding and requires fresh leave of 
the winding up Court and, therefore, without such leave the Court has no 
jurisdiction to allow the amendment. Mr. Dalvi on behalf of the respondents 
has invited my attention to the judgment of Mr. Justice Gajendragadkar in 
the case of Baroda O. C. Traders v. Parshottam? as to what is cause of action 
under s. 20(c) of the Code of Civil Procedure. A passage at page 578 reads: 

“ It is, however, important to bear in mind that the bundle of facts which constitute the 
cause of action in a civil suit does not and is not intended to comprise every fact which may be 
proved in evidence. It is only material facts which must be proved by the plaintiff before 
he can obtain a decree that constitute the cause of action. Facts which the plaintiff may 
allege incidentally and facts which may be brought in evidence as res gestae would not neces- 
sarily constitute a part of the causeofaction. The distinction between facts which are relevant 
and material and those that are incidental and immaterial is sometimes not easy to be drawn; 
but the said distinction is nevertheless important for the purpose of deciding which facts 
constitute the cause of action and which are not included in it. The position under s. 20 
(c) is very clear. Ifit is shown by the plaintiff that the cause of action has arisen wholly or in 
part within the local limits of the jurisdiction of the trial Court, the trial Court would be entitled 
to deal with the suit. ” 

Mr. Dalvi has also relied on Mussummat Chand Kour v. Partab Singh3 A 
passage at pages 157-158 reads: 

““...Now the cause of action has no relation whatever to the defence which may be set up by 
the Defendant, nor does it depend upon the character of the relief prayed for by the Plaintiff. 
It refers entirely to the grounds set forth in the plaint as the cause of action, or, in other words, 
to the media upon which the Plaintiff asks the Court to arrive ata conclusion in his favour. ’ 
Tt is true that ‘‘cause of action’? means every material fact which, if tra- 
versed, it would be necessary for the plaintiff to prove in order to support his 
right to Judgment. In a suit for eviction filed by a landlord against a tenant 
the right to sue and to get judgment arises from the determination of the 
tenancy by efflux of time, expiration of notice to quit or otherwise as provid- 
ed in s. 111 of the Transfer of Property Act. It ig then that the landlord 
becomes .entitled to evict or to recover possession from the tenant. Section 12 
of the Bombay Rent Act provides that no ejectment shall ordinarily be made 
if the tenant pays or is ready and willing to pay standard rent and permitted 
inereases. It provides a protection for the tenant against eviction after determi- 
nation of tenancy. It creates an impediment in the way of the landlord re- 
covering possession. Section 13 of the Bombay Rent Act provides certain 
conditions under which the protection of the tenant is taken away and the im- 
pediment in the way of the landlord recovering possession is removed. These 
conditions are termed ‘‘as grounds of ejectment’’. It is not necessary for a 
landlord to set out these grounds in the notice to quit as they are not a part 
of the cause of action of the landlord. The landlord sets out these grounds 
in the plaint, not because they constitute his cause of action, but in anticipa- 
tion of the tenant claiming the protection provided in s. 12, to show that 
conditions have arisen which have taken away the protection of the tenant 
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and removed the impediment in the way of the landlord recovering posses- 
sion. In my opinion, grounds of ejectment are not a part of the cause of 
action in such suit. 

A judgment of my learned brother Bal J. in Vaishnoo Ditti v. Avtar Singh* 
has just been brought to my notice. I will reproduce two passages in the said 
judgment showing that Bal J. also took the same view that I am taking in 
this matter: 


“Secondly the Appellate Court was in error in holding that the landlady had no cause 
of action for filing the suit unless her reasonable and bona fide requirement actually exieted 
at the date of the notice and at the date of the filing of the suit. The cause of action for a suit 
for eviction of a tenant is the termination of his tenancy... 

It will thus be seen that section 12 (1) of the Act creates an obstacle in the way of the 
landlord in obtaining possession but the obstacle becomes ineffective if the requirements 
of one of the clauses of section 18 (1) are fulfilled. The fulfilment of the requirements of any 
of these clauses does not create a new ‘cause of action’. The cause of action is already there. 
The effect of the fulfilment of the requirements of one or more of the clauses is to remove the 
obstacle and make it possible for the landlord to recover possession. ” 

I must also state that the leave of the winding up Court is granted to the 
commencement or continuation of a suit or a legal proceeding. The suit in 
this case continues to be one for recovery of possession. The nature of the 
suit, is not changed. Fresh grounds for ejectment do not necessitate any fresh 
leave under s. 446(7) of the Companies Act, 1956. For the same reasons, 
there is no impediment to the grant of the application under the provisions 
of O. VI, r. 17 of the Code of Civil Procedure. 

In my opinion, the trial Court has failed to exercise jurisdiction vested in 
it by law. I set aside the order of the trial Court dated October 7, 1963 and 
allow the application dated July 3, 1968, for amendment. Costs to be costs 
in the suit. Rule made absolute. , 

Application allowed. 


Before Mr. Justice Nain. 
LAKHAMSHI HIRALAL & CO. v. DAMJI KHIMJI & CO.* 
Presidency Small Cause Couris Act (X of 1882), Sec. 41— Annual value}at a rack-rent, "meaning 
- of expression, 

The petitioners were tenants of certain premises at a rental of Rs. 188 per mensem. 
By an agreement the petitioners granted leave and licence to the respondents to use and 
occupy 8 portion of the premises at a licence fee of Rs. 260 per mensem. In an application 
filed by the petitioners for eviction of the respondents under s, 41 of the Presidency 
Small Cause Courts Act, 1882, it was contended by the respondents that as tenants they 
were paying Rs. 260 per mensem ie. Rs. 8,120 per annum, the Court under g. 41 of 
the Act had no jurisdiction to entertain, try and determine the petitioner’s application : 

Held, that the annual value of the premises at a rack-rent was Rs. 2,256, namely, the 
gross rent payable in respect of the premises by the petitioners as tenants of their own 
landlord who was the owner of the premises, 

that the amount of Rs. 8,120 per annum paid by the respondents to the petitioners 

- as licence fees was neither rent nor rack-rent and could not be the annual value at rack-rent, 
and 

that, therefore, the Court had jurisdiction to entertain, try and determine the ptos 
application. 

The annual value at rack-rent is to be based on “ rent” even if the rent is controlled 
by Legislature and not on licence fees. The rack-rent has to be “rent” first before it 
becomes rack-rent. It can only mean gross rent and not net rent. 

Rawlance v. Croydon Corporation’, referred to. 


4 -(1967) Seea Civil Application No. 112 *Decided, December 7, 1967. Civil Revision 
of 1987, decided by Bal J., on June 28/29, Application No. 1828 of 1964. 
1967 (Unrep.). . [1952] Q. B. 808. 
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Tus facts appear in the Judgment. 


M. V. Paranjape, with K. R. Bhatt, for the petitioners. 
J. V. Thakar, for the respondents. 


Nan J. This is a revision application under the provisions of s. 115 of 
the Code of Civil Procedure against an order dated April 30, 1964, passed by 
a Judge of the Bombay Small Causes Court, dismissing the petitioners’ eject- 
ment application filed under the provisions of s. 41 of the Presidency Small 
Cause ‘Courts Act on the ground that the annual value of the premise’ at a 
rack rent exceeds Rs. 3,000 and, therefore, the Bombay Small Causes Court 

_had no jurisdiction to entertain, try and determine the said application. 

The petitioners are the tenants of a godown on the ground floor of Bota- 
wala building at Narshi Natha Street, Bombay-9, at a rental of Rs. 188 per 
mensem. By an agreement dated October 27, 1960, the petitioners granted 
leave and licence to the respondents to use and occupy a portion of the said 
godown at a licence fee of Rs. 260 per mensem. The petitioners claim to have 
terminated the said leave and licence and have filed an application under 
s. 41 of the Presidency Small Cause ‘Courts Act in the Bombay Small Causes 
Court to evict the respondents from the said portion of their premises. on 

The respondents contended that the Small Causes Court had no jurisdiction 
to entertain, try and determine the application. It was contended by them 
that they were in law tenants and were paying Rs. 260 per mensem, i.e. 
Rs. 3,120 per annum. Under s. 41 of the Presidency Small Cause Courts Act, 
an application for possession of immoveable property can only be filed in the 
Small Causes Court when annual value at a rack rent does not exceed Rs. 3,000. 

The learned Judge held that the expression ‘‘rack rent’’ meant the rent rais- 
ed to the uttermost or the full annual benefit of the property which, in this 
ease, for the part of the premises in the occupation of the respondents was 
Rs. 3,120. The learned Judge held that the application was, therefore, not 
maintainable under s. 41 of the Presidency Small Cause Courts Act and he 
dismissed the said application. The petitioners have come in revision against 
the said order. 

Now, s. 41 of the Presidency Small Cause ‘Courts Act provides as under: 

“When any person has hadfpossession of any immoveable property situate within the local 
limits of the Small Cause Court’s jurisdiction and of which the annual value at a rackrent 
does not exceed three thousand rupees, as the tenant, or by permission, of another person, or 
of some person through whom such other person claims,... 

such other person (hereinafter called the applicant) may apply to the Small Cause Court 
for a summons against the occupant, calling upon him to show cause, on a day therein ap- 
pointed, why he should not be compelled to deliver up the property. ” 


Whether the Bombay Small Cause Court would have jurisdiction to enter- 
tain this application depends, therefore, upon the interpretation of the expres- 
sion ‘‘annual value at a rack rent’’ occurring in s. 41 of the Presidency 
Small Cause Courts Act. No decision of any Indian High Court has been 
cited before me in whith this expression has been interpreted. If what the 
respondents are paying to the petitioners for the part of the premises in the 
respondents’ occupation is taken into consideration, the amount will be 
Rs. 3,120 and the Small Cause Court will have no jurisdiction, but if what 
is paid by the petitioners to their own landlord, who is the owner of the pre- 
mises, viz. Rs. 188 per mensem in respect of the entire premises in the occu- 
pation of the petitioners is taken into consideration, the annual rent will be 
Rs. 2,256 and if this is the annual value at a rack rent, the Small Cause 
Court will have jurisdiction. In this ease only a part of the premises let to 
the petitioners having been given to the respondents, the annual rent of the 
part will be even less than Rs. 2,256. But I am not considering this aspect 
of the matter, as even the entire rent of Rs. 2,256 is less than Rs. 3,000. 
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Stroud’s Judicial Dictionary defines ‘‘rack rent’’ as ‘‘rent of or approach- 
ing to the full annual value of the property out of which it ensues’. In 
England, the expression ‘‘rack-rent’’ occurs or has occurred in Poor Law 
Amendment Act, 1834 and Towns Improvement (Ireland) Act, 1854 and in 
certain Public Health Acts. In these Acts, the expression has been variously 
defined. This expression as occurring in the Housing Act, 1936 came up for 
interpretation in the case of Rawlance v. Croydon Corporation.' There in 
interpreting the expression “rack-rent’’, it has been stated that in ascertain- 
ing the full net annual value the fact that the rent of the house is controlled 
by the Rent Restrictions Acts is to be taken into consideration, for they 
restrict the value of the house to the landlord, and since the standard rent of. 
such a house, plus statutory increases, is the full amount which the landlord 
can receive from the tenant, that rent is the full net annual value of the 
house within the meaning of sub-s. (4) of s. 9 of the Housing Act, 1986. The 
following passage occurs in the judgment of Lord Justice Denning (pp. 812- 
818) : 

“If the house is one which is within the Rent Restriction Acts, regard must, I think, 
be had to that fact. The ‘ full net annual value of the house’ is not to be calculated as if the 
Rent Acts did not exist. It is the full amount which a landlord can reasonably be expected 
to get from a tenant. He cannot reasonably be expected to get more than the Rent Restric- 
tion Acts permit. Ifhe receives the full permitted amount he is receiving the full annual value. 
He is receiving a rack-rent.. 

There is another passage in the judgment of Lord Justice Romer at p. 816 
which reads as under: 

“ In my opinion the legislature, in section 9, was applying itself to a factual and not to 
a hypothetical position. If the standard rent is the greatest rent that is obtainable in respect 
of any particular premises then it is the full rent of those premises, the rack-rent, notwith- 
standing that (and indeed because) the owner is restricted from receiving the higher rent 
which the premises, if uncontrolled, would command.” 

This will indicate that the annual value at rack-rent is to be based on ‘‘rent’’ 
even if the rent is controlled by Legislature and not on licence fees. The 
rack-rent has to be ‘‘rent’’ first before it becomes rack-rent. It can only 
mean gross rent and not net rent. In this particular case, the gross rent pay- 
able in respect of the premises by the petitioners as tenants to their own 
landlord, who is the owner of the premises, is Rs. 2,256 per annum, and this 
is the annual value of the premises at a rack-rent. The amount of- Rs. 3,120 
per annum paid by the respondents to the petitioners as licence fees is neither 
rent nor rack-rent and cannot be the annual value at a iack-rent. 

In my opinion, the Bombay Small Cause Court had jurisdiction to enter- 
tain, try and determine the petitioners’: application under s. 41 of the Presi- 
dency Small Cause Courts Act in respect of the premises and it has failed to 
exercise jurisdiction vested in it. The order dismissing the application is, 
therefore, set aside. The revision application is allowed. 

There will be no order as to costs. 

The matter is remanded to the Small Cause Court, Bombay, for disposal in 
accordance with the law. 

Rule made absolute. 


Application allowed. 


1 [1952] Q. B. 803. 
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Before Mr. Justice Vimadalal. 
SHARANAPPA ALIAS SHARANABASAPPA TIPAMA 


v. 
VEERAPPA R. MARANBASSARI.* 
Civil Procedure Code (Act V of 1908), O.XVILI, r. 2—Whether plaintiff's counsel in opening 
` ease entitled to read relevant portions of entire correspondence between parties to suit—Practice 
(Civil)—Hearing of case—Whether party entitled to go through substantial portion of evidence 
in opening his case. 

Under O.XVIL, r. 2 of the Civil Procedure Code, 1908, the party having the right to 
open his case is not entitled to do anything more than to state the broad outline of his case, 
to indicate in a general manner the evidence by which he proposes to prove the same 
and: to read relevant portions of some important documents on which particular reliance 
is placed by him for the purpose of proving his case. 

No practice exists on the Original Side of the High Court which entitles the plaintiff's 
counsel to read through relevant portions of the entire correspondence between the parties 
to a suit. The mere fact that, in some cases which are of unusual complexity or impor- 
tance, such a course might be permitted by the Court as a matter of convenience cannot 
establish any such practice. 


THe facts appear in the judgment. 


M. H. Shah, with Mrs, 8S. D. Nanavati, for the plaintiff. 

B.J. Kapadia, with P. P. Khambatta, A. N. Mody and K. T. Verghese, for 
defendant No. 1. 

8. V. Shere, for defendant No. 2. 


VIMADALAL J. This is a suit in which the plaintiff bases his claim on a 
partnership which is denied by defendant No. 1, or, in the alternative, on co- 
ownership of certain property, which is also denied by defendant No. 1 who 
claims the same as his own. 

The suit reached hearing before me at about 1 p.m. yesterday, and after 
pleadings were read, issues were settled some time after the luncheon recess. 
Thereafter, Mr. M. H. Shah, who appears for the plaintiff, stated that he de- 
sired to open the plaintiff’s case, which he is entitled to do under O. XVIII, 
r. 2 of the Code of Civil Procedure. He handed in four compilations contain- 
ing in the aggregate about 544 pages of correspondence and other documents 
and, after stating a few dates, he started taking me through relevant portions 
of various letters, copies of which were to be found in those compilations. 
Mr. Shah has contended that he is entitled to take me through the docu- 
mentary evidence on which he relies for proving the plaintiff’s case in the 
course of his opening. 

T Mr. Shah continued to do so this morning, I asked him whether he 

oing to refer to the correspondence, to which he was now drawing my 
res ion, again in the course of his concluding address, to which he answer- 
ed in the affirmative. I also asked Mr. Shah to satisfy me that, in the course 
of the opening of the plaintiff’s case, he was entitled not merely to give me 
a broad outline of his client’s case and indicate the evidence by which he pro- 
posed to prove the same, but also to take me through substantial portions of 
the evidence which would be a matter of proof. Mr. Shah’s contention is that 
he is entitled to do so, first, under the provisions of O. XVIII, r. 2 of the Code 
of Civil Procedure, secondly, on the ground that it is the general practice 
that has been followed in this Court and, thirdly, on the ground that it is in 
accordance with the prevailing practice in England which is set out by Hals- 
bury (8rd edn., Vol. 3, para. 103, pp. 68-69). 


*Decided, July 18, 1967. O.C. J. Suit No. 96 of 1961. 
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I will proceed to deal with each of these grounds urged by Mr. Shah in 
support of his contention on the point, as I feel that it is necessary to lay 
down some limit to the right of the plaintiff’s counsel to open his case. It 
may be mentioned that there is nothing unusual in the present case which 
would necessitate a very long opening of the case. It may be that the mass 
of evidence that is sought to be led by one or the other of the parties is con- 
siderable, but the case as such presents no unusual or important features. 

The application of O. XVIII, r. 2, to Chartered High Courts is not exclud- 
ed by O. XLIX, r. 3, of the Code of Civil Procedure, and the scope of the 
right to open the plaintiff’s case must be found from the terms of O. XVIII, 
r. 2, itself. Order XVIII, r. 2, Code of Civil Procedure, lays down that, on 
the day fixed for the hearing of the suit, or any other day to which the hear- 
ing is adjourned, the party having the right to begin ‘‘shall state his case 
and produce his evidence’’ in support of the issues which he is bound to 
prove. The expression ‘‘state his case’’ cannot, in my opinion, mean, as a 
matter of plain language, anything more than giving a general outline of the 
plaintiff’s case and perhaps indicating in a general manner the evidence by 
which that case is sought to be proved. The passage from Halsbury (8rd edn., 
Vol. 3, para. 108, pp. 68-69), on which Mr. Shah has relied, far from supporting 
the contention of Mr. Shah, supports me in the conclusion at which I have 
arrived on a plain reading of O. XVIII, r. 2, of the Code of Civil Procedure. 
It is stated in the said passage in Halsbury that the object of an opening 
is to give to the Court a general notion of what will be given in evidence, 
and that counsel in opening states the facts of the case, the substance of the 
evidence he is to adduce and its effect on proving his case, and remarks up- 
on any- point of law involved in the case. Nothing that is stated by Hals- 
bury in the said passage would justify counsel in taking the Court through 
relevant portions of hundreds of pages of correspondence in the coutse of 
opening his client’s case, as Mr. Shah has claimed he is entitled to do. 
Mr. Shah has also relied upon what he states is the prevailing practice on the 
Original Side of this Court, but, I am afvaid, if there was any practice of the 
plaintiff’ s counsel reading through relevant portions of the entire correspond- 
ence between the parties, “it would be contrary to the plain terms of O. XVIII, 
r. 2 of the Code of Civil Procedure. To my knowledge, no such practice exists, 
The mere fact that, in some cases which are of unusual complexity or import- 
ance, such a course might be permitted by the Court as a matter of convenience, 
cannot establish any such practice. There is good reason why O. XVIII, r. 2, 
of the Code of Civil Procedure does not permit the plaintiff’s counsel to read 
through the correspondence. To permit him to do so would mean that the 
correspondence would have to be read twice over, once in the opening of the 
plaintiff’s counsel and again in his concluding address, or perhaps four times, 
inasmuch as the defendant’s counsel, in that event, would also be entitled to 
read over the correspondence in his opening as well as in his address. Such 
a course would involve an enormous waste of the Court’s time. It has, no 
doubt, been the practice of counsel to refer in opening the case to some im- 
portant documents on which particular reliance may be placed, and even to 
read them, but that might be permissible as a convenient and even an ex- 
peditious mode of stating the substance of the evidence which counsel pro- 
poses to lead on behalf of his client, which he is entitled to do, as stated in 
the passage from Halsbury set out above. In my opinion, what Mr. Shah has 
proposed to do, however, goes far beyond that. . 

I, therefore, hold that, in opening the case of his client, Mr. Shah is not 
entitled to do anything more than to state the broad outline of his elient’s 
case, ‘to indicate in a general manner the evidence by which he proposes to 
prove the same, and to read relevant. portions of some important documents 
on which particular reliance is placed by him for the purpose of proving his 
client’s case. 


1968.] BAMOHANDRA GOVIND V. STATE (A.0R.J.) 899 
CRIMINAL REVISION. 


Before Mr. Justice Vimadalal. y 

RAMCHANDRA GOVIND TAKE v. THE STATE OF MAHARASHTRA.* 

Pleas—Criminal trial—Aliernative and inconsistent pleas raised by accused in defence—Whether 

such pleas can be permitied to be raised—Acts in assertion of bona fide but ill-founded right 

—Whether acis amount to misohief or criminal trespass—Indian Penal Code (Act XLV of 
1860), Secs. 97, 425. 441. 


The acoused who claimed to be in possession of a plot of land as a tenant, while resisting 
the attempt made by the owner of the land to assert his right to the land by carrying on 
sowing operations thereon, caused injuries to him. At his trial for this offence he denied 
that any such incident had taken place and the same plea was repeated by him in an appeal 
against his conviction. In his revision application to the High Court in addition to this 
plea, he raised the alternative plea that if it was held that such an incident did take place, 
the evidence led by the prosecution itself showed that he had acted well within the right 
of private defence and therefore by reason of s8. 96 of the Indian Penal Code he had committed 
no offence. On the question whether the accused who had taken up a plea of total denial 
could be permitted to raise the alternative plea of the right of private defence :— 

Held, that though the accused had taken up a plea of total denial of the offence, it was 
open to him to raise an alternative plea of private defence. 

Emperor v. Hasan Abdul Karim (No. 2)!, followed. 
Janki Mahto v. Emperor?, agreed with. 
Yusuf Sk. v. The State, referred to. 

Acts done or attempted to be done in bona fide assertion of a right, however 
ill-founded in law that right may be, cannot amount to the offence of mischief within s. 425, 
Indian Penal Code, or the offence of criminal trespass within s. 441, Indian Penal Code. 


Tma facts appear in the judgment. 


A. G. Sabnis, for R. W. Adik, for accused Nos. 1, 3 and 4. 
ER. S. Bhonsle, Hon. Assistant to Government Pleader, for the State. 


VIMADALAL J. This is a revision application filed by original accused Nos. 
1, 3 and 4, from the order of the Sessions Judge at Ahmednagar in appeal 
upholding the conviction of the said accused by the Judicial Magistrate, First 
Class, Shrirampur, on July 13, 1967. The original accused No. 2 was acquitted 
by the said Judicial Magistrate. On appeal to the Court of Session, the 
Sessions Judge whilst upholding the conviction of accused Nos. 1, 3 and 4, 
reduced the sentences of imprisonment passed against them to the period al- 
ready undergone by them, maintaining the fine which was imposed by the trial 
Magistrate. It may, however, be mentioned that, on appeal, the Sessions Judge 
altered the conviction of accused No. 1 to s. 324 read with s. 109, Indian Penal 
Code from s. 324 read with s. 34, under which the trial Magistrate had found 
him guilty. As far as accused Nos. 3 and 4 are concerned, he, however, upheld 
their conviction under s. 324, Indian Penal Code. 

The facts of the case are that one Nabisaheb Nizamsaheb was one of the co- 
owners of a plot of land bearing Survey No. 96/2 situated in the village of Ekala- 
hari, and accused No. 1 claimed to be in possession of the said Survey Number 
as a tenant under a registered lease deed dated February 1, 1958. Nabisaheb and 
his co-owners had filed a civil suit in the Court of the Civil Judge at Shriram- 
pur for a declaration that the said lease deed was not binding upon them, and 
for an injunction restraining accused No. 1 from entering upon the said land 
on September 3, 1966. An applieation for an interlocutory injunction made on 
behalf of the plaintiffs in that suit was dismissed some time before the incident 
with which we are concerned in the present case. The suit, however, is still 

*Decided, March 6, 1968. Criminal Revision 2 [1988] A. I. R. Pat. 568. 
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pending. The evidence shows that, even though the said suit is still pending, 
Nabisaheb has made attempts on three or four occasions to assert the right 
which he claims to the land comprised in the said Survey No. 96/2, on each 
of which he was obstructed by accused No. 1 who claimed to be a tenant thereof, 
as already stated above. The actual incident which has given rise to the pre- 
sent proccedings occurred early in the morning of October 1, 1966, when Nabi- 
saheb made one more attempt to assert his right to the said land and to carry 
out sowing operations thereon. For that purpose, he went to the said land 
accompanied by witnesses Sitaram and Harishchandra, but on this occasion, 
unlike on the previous occasions when he had made similar attempts, the inci- 
dent did not pass off as peacefully as before. The evidence of the main prose- 
cution witnesses, namely, Nabisaheb, Sitaram and Harishchandra, shows that 
accused No. 1, accompanied by three other persons, resisted the attempt of 
Nabisaheb and his associates, that accused No. 1 had a stick in his hand, aceused 
No. 2 who was acquitted by the trial Magistrate had nothing in his hand, and 
that accused No. 3 had an axe while accused No. 4 had a pen-knife in his hand. 
In the scuffle that ensued, Nabisaheb fell down and received several injuries 
on his person, including injuries with the axe and the pen-knife. The four 
accused were thereupon charged for offences under ss. 323 and 324 read with 
s. 34, Indian Penal Code, and were convicted and sentenced by the trial Magis- 
trate as already stated earlier in this judgment. The convictions and sentences 
were confirmed by the Sessions Judge in the appeal, subject to certain modifi- 
cations which have also been set out above. 

Two questions are raised by Mr. Sabnis on behalf of accused Nos. 1, 3 and 4, 
and they are: (1) that the incident itself is not proved to have occurred, and 
alternatively (2) that, if it is held that such an incident did occur, the evidence 
led by the prosecution itself shows that accused Nos. 1, 3 and 4 acted well 
within the right of private defence, and they, therefore committed no offence, 
by reason of the provisions of s. 96, Indian Penal Code. 

There is no substance in the first point raised by Mr. Sabnis which was 
founded on the single fact that Nabisaheb has somehow stated in his evidence 
that the incident in question occurred on Survey No. 195/1 which, Mr. Sabnis 
states, is another Survey Number belonging to him situate quite far away 
from Survey No. 96/2 on which the incident is alleged to have occurred. This 
point has been considered by both the lower Courts which have arrived at 
concurrent findings to the effect that Nabisaheb has merely made a mistake in 
regard to the number whilst giving his evidence on the point. There is no 
reason for me, sitting in revision, to disturb that concurrent finding of fact 
arrived at by the lower Courts, and this contention of Mr. Sabnis must, there- 
fore, be rejected. 

The second contention of Mr. Sabnis, however, requires careful considera- 
tion. That contention is that the evidence on record shows that accused No. 1 
was the tenant of Survey No. 96/2, and was in possession of the said Survey 
Number on the material date viz., October 1, 1966, that Nabisaheb and his 
associates wrongfully attempted to interfere with that possession of accused 
No. 1, and thereby committed the offences of mischief and criminal trespass 
which accused No. 1 was entitled to resist in exercise of his right of private 
defence under s. 97(2) of the Indian Penal Code, and, if in resisting the same, 
Nabisaheb has received injuries, the accused persons have not committed any 
offence, in view of the provisions of s. 96 of the Indian Penal Code. 

It is contended by Mr. Bhosle on behalf of the State that it is not open to 
accused Nos. 1, 3 and 4 to take up the plea of the right of private defence which 
is a plea wholly inconsistent with the plea taken up by them in their respective 
statements that no such incident as is alleged to have occurred on October 1, 
1966, had occurred at all. The plea that is to be found in the statements is 
one of total denial, and the interesting question that arises is whether, when 
accused persons take up such a plea of total denial, they could be permitted 
to raise an alternative plea of the right of private defence, as Mr. Sabnis has 
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urged before me in the present case. This question has been the subject of 
three judicial decisions. Mr. Sabnis has relied upon the decision of the Patna 
High Court in the case of Janki Mahto v. Emperor! in support of his conten- 
tion that an alternative and inconsistent plea of that nature can be raised by 
an accused person. The accused in that case was convicted under s. 326 of the 
Indian Penal Code, and sentenced to two years’ rigorous imprisonment, He 
appealed from that conviction and sentence, and the facts of the case as set 
out in the judgment of the High ‘Court were somewhat similar in regard to 
the point which I am now considering. There was some dispute about the 
rights in respect of a certain land between the two factions, and a serious fight 
took place in which one of them was killed, and another one received grievous 
injuries and five other were also injured. The trial Judge virtually accepted 
the defence case, and although he held that both parties were armed and ready 
to fight, he also found that the accused were entitled in exercise of the right 
of private defence of person and property, even to cause grievous injuries to 
the other party who were the aggressors. The trial Judge, however, denied 
the right of private defence to the appellant on the ground that it was not 
specifically pleaded by him, his main defence being that he had not taken 
any part in the occurrence, and had been falsely implicated because of the 
previous litigation between the parties. A Division Bench of the High Court 
held that the trial Judge had taken a mistaken view of the law, that the right 
of private defence can be pleaded even alternatively with the plea of alibi, and 
that right should not be denied to an accused person merely because he does 
not specifically plead it, provided that the cireumstances found by the Court 
are such as clearly entitle him to the exercise of that right. They, therefore, 
allowed the appeal and set aside the conviction of the appellant as well as the 
sentence passed upon him, and directed that he be acquitted. In the case of 
Emperor v. Hasan Abdul Karim (No. 2)? a Full Bench of this Court has taken 
a similar view in a matter which went up before them on a certificate of the 
Advocate-General under cl. 26 of the Letters Patent. One of the points urged 
before the Full Bench was that the trial Judge had, in his summing-up to the 
jury, failed to refer to exception 4 to s. 300 of the Indian Penal Code which 
refers to death caused in the heat of a sudden fight without premeditation. The 
accused in that case did not plead that exception, or any other exception, and 
N. J. Wadia J. observed in his judgment as follows (pp. 571-572): 


“Under s. 105 of the Indian Evidence Act, when a person is accused of any offence, 
the burden of proving the existence of circumstances bringing the case within any exception 
is upon him and the Court shall presume the absence of such circumstances. This section 
does not relieve a Judge, even in cases where the accused has not pleaded that his case comes 
within any particular exception, from pointing out to the jury such facts in the evidence as 
might justify the jury in taking the view that the accused’s case was covered by one or other 
exception. It is admitted that this exception was not pleaded by the accused in the statements 
made by them. It was not even referred to by the two counsel who appeared for the accused 
at the trial in their arguments, and although these facts would not absolve a Judge from the 
duty of drawing the attention of the jury to circumstances in the evidence which might make 
the exception applicable to the facts of the particular case, they may Jegitimately be taken 
into consideration in dealing with the point now raised before us, that the learned Judge was 
wrong in not drawing the attention of the jury to exception 4.” 


N. J. Wadia J. then proceeded to consider the question further, and came to 
the conclusion that a Judge was, however, not bound in his charge to the jury 
to explain exceptions which in his opinion were not applicable and for which 
there was no foundation whatever laid in the cross-examination, and on the 
facts of that case came to the conclusion that, under the circumstances of that 
case, there was no misdirection on that point in the learned trial Judge’s sum- 
ming-up to the jury. The position in the case of Emperor v. Hasan 
Abdul Karim was, therefore, worse from the point of view of the accused than 


1 [1988] A. I. R. Pat, 568, at p. 570. 2 (1944) 46 Bom. L. R. 566, 3.B. 
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the position in the present case, in so far as, not only was the exception not 
pleaded in the statements of the aceused persons, but even their counsel also 
had not referred to it in the course of their arguments. In the present case, 
on the other hand, though the accused have pleaded a defence of total denial 
in their respective statements, this point has been raised by the advocates for 
the accused at all stages of the trial. The decision of the Calcutta High Court 
in the case of Yusuf Sk. v. The State} was also referred to in the course of the 
arguments, but I do not think it necessary to deal with the same. I agree with 
the view expressed by the Patna High Court in Janki Mahto’s case, and by the 
Full Bench of our High Court in the case of Emperor v. Hasan Abdul Karim 
(No, 2), and in fact, I am bound by the latter of those decisions. I, therefore, 
hold that, though the accused in the present case have in their respective 
statements, taken up a plea of total denial of the offence, it is open to the 
learned advocate for the accused to raise an alternative plea of the right of 
private defence, if he is able to prove the same on the strength of the prosecu- 
tion evidence itself. 

The trial Magistrate has, no doubt, come to the conclusion that the evid- 
ence before him shows that accused No. 1 was cultivating the whole of the 
said survey number asa tenant, and was in possession of the same at the mate- 
rial time. The learned Sessions Judge in appeal has, however, come to a 
slightly different conclusion. Whilst he has not come to a contrary conclusion, 
he has observed, ‘‘It is not very clear from the evidence as to who was in 
actual possession of the land at the time of the occurrence.” He has not pro- 
ceeded to examine that question any further because, in his opinion, the Court 
was not concerned with that fact. In the view that I take of this matter also, 
it is not necessary for me to decide whether the tenancy claimed by accused 
No. 1 has been established by the material on record, or whether it has been 
proved that he was in actual possession of the land at the time of the occur- 
rence in this case. i 

Section 96 of the Indian Penal Code lays down that nothing is an offence 
which is done in the exercise of the right of private defence, and s, 97 pro- 
ceeds to divide the right of private defence into two parts, the first part 
dealing with the right of private defence of person, and the second part deal- 
ing with the right of private defence of property. We are concerned with 
the second part of the provisions of s. 97. The material portion of s. 97 en- 
acts that every person has a right, subject to certain restrictions contained 
in s. 99 of that Code, to defend the property, moveable or immoveable, of 
himself or of any other person against any act which is an offence falling 
under the definition of theft, robbery, mischief or criminal trespass, or which 
ig an attempt to commit theft, robbery, mischief or criminal trespass. In 
order to entitle the accused persons before me to the exercise of the right of 
private defence of property, it is, therefore, necessary for them to establish 
that Nabisaheb entered the land in question on the morning of October 1, 
1966, with the intention of committing the offence of mischief or criminal tres- 
pass or with the intention of attempting to commit those offences. If Nabi- 
saheb came upon the said land in bona fide assertion of the right which he 
claimed to the same, however ill-founded in law that right may be, it cannot be 
said that his dominant intention in making the entry was to commit, or attempt 
to commit, the offence of mischief or of criminal trespass. The offence of mis- 
chief is defined in s. 425 of the Indian Penal Code. That section defines the 
offence of mischief as the causing of destruction of property, or any change 
in or in the situation of property which destroys or diminishes its value, or 
affects it injuriously, and which is caused with intent to cause or knowing it to 
be likely to cause wrongful loss or wrongful damage to the public or to any 
person. The mere fact that loss or damage may be caused to property, would 
not constitute mischief, unless the intention of the alleged offender was to 
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cause wrongful loss or wrongful damage to the person concerned or he knew 
that to be the likely result of his act. It is the duty of the criminal Court in 
such a case to determine what was the intention or state of knowledge of the 
alleged offender, and if it comes to the conclusion that the accused was attempt- 
ing to assert a bona fide claim of his right, then he cannot be found guilty of the 
criminal offence of mischief as defined in s. 425 of the Indian Penal Code. The 
offence of criminal trespass is defined in s. 441 of the same Code. That section 
enacts that whoever enters into or upon property in the possession of another 
with intent to commit an offence or to intimidate, insult or annoy any person in 
possession of such property, or having lawfully entered into or upon such pro- 
perty, unlawfully remains there with that intent, is said to commit ‘‘criminal 
trespass.’’ Here also, the position is therefore the same. If an alleged 
offender is attempting to assert a bona fide claim of his right, however ill- 
founded in law that claim may be, he does not commit the offence of criminal 
trespass by entering upon the property or land in question. To establish 
criminal trespass, the prosecution must prove that the real or dominant inten- 
tion was to commit an offence, or to intimidate, insult or annoy the occupant 
of the property. Turning to the facts of the present case in the light of this 
position, in my opinion, it is quite clear that Nabisaheb had effected entry 
into Survey No. 96/2 on the day in question in the bona fide assertion of his 
claim as a co-owner of that property. It is not as if his real or dominant in- 
tent in making that entry was to commit an offence or to intimidate, insult 
or annoy accused No. 1 and his claim of right was a mere cloak to cover the 
real intent, or constituted no more than a subsidiary intent. His primary in- 
tention in the present case was to assert the right which he has all along 
been claiming to the said land, and that conclusion of mine receives support 
from the fact that he had actually filed a civil suit to establish that right 
which was then pending in a Court of law. The assertion of the right was 
not, therefore, in the nature of an afterthought or a cloak, but was something 
which he had always been canvassing, and in those circumstances, his act of 
entry upon Survey No. 96/2 cannot constitute either the offence of mischief 
or the offence of criminel trespass. If that be the position, by reason of Nabi- 
saheb effecting that entry, accused No, 1 does not get the right of private de- 
fence under the second part of s. 97 of the Indian Penal Code. Under that 
section, the right of private defence of property arises only against an act 
which falls under the definition of one of the four offences specified therein, 
namely, theft, robbery, mischief or criminal trespass, or an attempt to commit 
any of those offences. We are not concerned with the first two of those four 
offences. For reasons already stated by me, the act of Nabisaheb in effecting 
entry upon the land in question does not amount to the offence of mischief or 
criminal trespass. In ihat view of the matter, accused Nos. 1, 3 and 4 had 
no right of private defence as against Nabisaheb and his associates. The plea 
of private defence of property must, therefore, fail on the facts of the present 
case, 

In that view of the matter, this revision application must be dismissed, and 
the order of the Sessions Judge confirmed. 


Mr. Sabnis has pleaded for setting aside of the sentence of fine which is 
the only sentence that now survives, in view of the fact that the learned Ses- 
sions Judge has reduced the sentence of imprisonment on each of the accused 
persons to that already undergone by them at the date of hig order. I see no 
reason to interfere in the matter of reduction in their substantive terms of 
imprisonment by the order of the Sessions Judge. 


Though I have rejected the plea of private defence made by Mr. Sabnis on 
behalf of accused Nos. 1, 3 and 4, I must express my strong disapproval of 
the repeated attempts on the part of Nabisaheb to effect entry upon the land 
in question which is already the subject matter of a civil litigation between 
the parties and which has given rise to the ugly incident in this case. I do 
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not think that the future repetition of such acts by Nabisaheb could any 
longer be said to be an attempt at bona fide assertion of his rights, and I do 
hope that both sides will refrain from taking the law into their own hands. 


Application dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Nain. 
N. NAGESHWAR RAO v. RUTH MOSES.* 

Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 91, 93—Maharashtra Co- 
operative Societies Rules, 1961. Rules 67, 77—-Whether nominee to decide dispute within parti- 
cular time—Nominee’s power under r.77 whether ends if he does not decide dispute within two 
months. 

The Maharashtra Co-operative Societies Act, 1960, does not contemplate the appoint- 
ment of a nominee for a particular period. The Act contemplates the appointment of a 
nominee for a particular dispute. There is no limit on the power of the nominee to decide 
the dispute within a particular time. The Act does not say that after the year of office is 
over, the nominee would cease to be a nominee of the Registrar. Rule 76 of the Maha- 
rashtra Co-operative Societies Rules, 1961, which permits the Registrar to make the 
appointment, does not say that immediately after the so-called term of the nominee ends, 
he shall cease to function as a nominee. 

Rule 77 of the Rules is not a peremptory Rule. It is a permissive Rule and it merely 
enables the Registrar in a case where the nominee does not decide the dispute within two 
months to withdraw the case and proceed with it as mentioned in the Rule. It does not 
say that the nominee’s power comes to an end if the nominee does not decide the dispute 
within two months. 


Tue facts appear in the judgment. 


Miss Minocher Homji, for the petitioner. 
J. 8S. Raymond, for respondent No. 1. 
R. T. Sippy, for respondent No. 2. 


Pare, J. This is a petition under art. 227 of the Constitution of India 
challenging the decision of the Maharashtra Co-operative Tribunal whereby it 
set aside the award made by the Registrar’s Nominee and remitted the matter 
for retrial. The short facts necessary for the purpose of the case may be 
stated as follows: The petitioner, who was the original opponent No. 1 in the 
reference, is the owner of the flat consisting of three rooms and a kitchen on 
the ground floor of a building known as ‘Mirabelle’ belonging to Mirabelle Co- 
operative Housing Society Ltd., which is the original disputant in the refer- 
ence. The petitioner purchased this flat essentially for his personal residence. 
However, because of certain difficulties in his way he could not occupy the said 
premises and he, therefore, gave the same to respondent No. 1 as a licensee on 
June 9, 1962, for a period of eleven months. In November’ 1962 the Co- 
operative Society gave notice to the petitioner saying that respondent -No. 1 
‘and the members of her family were a nuisance to the occupants of the build- 
ing. The petitioner, therefore, called upon respondent No. 1 to vacate the pre- 
mises and deliver possession to him. It seems that since February 1963 not a 
pie has been paid to the petitioner towards compensation for the: occupation 
of the premises. In the meantime, there have been litigations between these 
parties to which it is needless to refer. The. compensation-that has accumu- 
lated to this day comes to near about Rs. 11,520. In pursuance to the Society’s 
notice, the Society made a complaint before the Registrar regarding the con- 
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duct of respondent No. 1 and the members of her family as she was a source 
of nuisance and sought eviction. The Registrar after hearing respondent 
No. 1 referred the matter under s. 91 of the Co-operative Societies Act to his 
Nominee by an order dated December 17, 1965, in the following terms: 

“J, Shri D. D. Naik, Assistant Registrar, Co-operative Societies, (II), Bombay do hereby 

hold that the dispute within the meaning of section 91(1) of the Maharashtra Co-operative 
Societies Act, 1960, exists in this case and the same is therefore referred to Shri S, M. Dixit, 
Registrar’s Nominee for"decision”’. 
Respondent No. 1 took the matter to the Co-operative Tribunal challenging the 
reference by the Registrar. However, this appeal was rejected by the Tri- 
bunal and the Nominee was directed to decide the matter. The Nominee made 
his award on November 1, 1966. Respondent No, 1 took an appeal to the Co- 
operative Tribunal. The contention before the Tribunal was that the Nominee 
had ceased to have jurisdiction because by a general order the Registrar had 
appointed a body of Nominees for a period of one year and that the term 
expired on June 30, 1966. It was argued that as the award was made after 
this date, the award was a nullity. This contention found favour with the 
Tribunal with the result that it set aside the award and referred the matter 
back to the Registrar for reference to any other Nominee for disposal or trial 
by himself. The petitioner, who is the owner of the flat, seeks to challenge 
this decision. 

Section 91 of the Maharashtra Co-operative Societies Act, 1960, requires that 
all disputes touching the business of a Society shall be referred to the Regis- 
trar. Under s. 93 after being satisfied that the matter referred to him is a 
dispute within the meaning of s. 91, the Registrar may (a) decide the 
dispute himself, or (b) refer it for disposal to a nominee, or (c) a board of 
nominees, appointed by the Registrar. Sub-sections (2) and (3) of s. 93 are 
procedural sections. Sub-section (2) gives the Registrar the power to with- 
draw for reasons to be recorded in writing a dispute referred by him to the 
nominee or board of nominees, and, to decide it himself or to refer it for de- 
cision to any other nominee or board of nominees. Sub-section (3) gives him 
power to suspend the proceedings under certain circumstances with which we 
are not concerned. Sections 94 and 95 are procedural sections and do not 
concern us. Section 96 requires the Registrar or his nominee or board of 
nominees to make an award on the dispute, on the expenses incurred by the 
parties to the dispute in connection with the proceedings and the fees and 
expenses payable to the Registrar or his nominee or board of nominees. The 
section further protects the award and says that it would not be invalid merely 
because it has been made after the expiry of the period fixed for deciding the 
dispute by the Registrar and shall subject to an appeal or review or revision 
be binding on the parties to the dispute. 

The present argument has arisen because of the Rules made by the State 
Government by virtue of its rule-making powers under s. 165 of the Act of 
1960. Rule 76 of the Co-operative Societies Rules, 1961 empowers the Regis- 
trar, by a general or special order notified in the official gazette, to appoint 
any person to be his nominee for deciding disputes arising in any one or more 
societies situated in a particular area and for such period as may be specified. 
Similarly, he is also entitled to appoint a board of nominees for the same pur- 
pose. In the present case, these nominees were appointed by the Registrar 
under Rule 76 in the following terms: 

“Under Rule 76 of the Maharashtra Co-operative Societies Rules 1961 the Divisional Joint 
Registrar, Co-operative Societies is pleased to appoint the persons shown in the list enclosed to 
perform the duties as the Registrar’s nominees for deciding disputes arising in any of the Co- 
operative Societies within the year specified against the respective names for the period from 
July 1, 1965 to June 30, 1966.” 

For Bombay and Bombay Suburban District as many as fifty-six gentlemen 
have been named as nominees, 
B. L. Be—29 
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The Tribunal holds.that as,soopn as the year ended on Jpne,30, 1966,, the 
jurjsdigtion ‘of the nominee ended, and, ae ares . became, a BR ip, pa 
view, there are two answers to this poate 


The ‘CSpoinemat | Snes for rae Lee arising ee a me ‘the! 5 year 
aaa Pee diiy ‘the | appointment i ig for ‘disputes that ` arise “during 
e'year. The ‘digpute in thé Prëserit case arose | at, ‘the latest on ‘Deéember’ 17, 


fore” jurisdiction to décide’ thé ‘dispute’ which had’ arisen’ ‘withim'the’ Yent” "Un! 
fortunately, this wording of' the! notification has not been noticed ‘by thë ' Tri 
bunal ‘and hence the érror) < vS yb a 

Secondly, it is obvious from’ a “reading '6f' the notification that these: nominees 
arë, not the servants of the Registrai’s ‘Office ‘or’'of the Government’ nor aré 
they ‘supposed to do the duties df a Cotirt’ as‘a ‘Court. is supposed ito: do, to 
decide every matter that is brought’ béfore''the person’ concerned, * A dispiite 
cannot ‘be referred’ to fifty-six’ “persons. simultaneously. ` They’ ‘are, not. cönstj- 
tuted’ a ‘body corporate in the sense “of! a specific office where’ all the ‘disputes 
are' to be lodged.’ ‘The only ‘function ‘of! thé notification or’ appointment ‘is 
that! it serves as a tentative list’ Of nominees’ prepared by the Registrar , and 
whenéver a dispute arises ‘atid is ‘required’ to be referred to ‘a nominee under 
s. 91, the Registrar or the officer concerned chooses a particular nohis from 
dmiongst , the list and refers the matter to the’nominee.' ' The result is‘ that the 
reference ‘is not to someone who’ holds an'office. It’ is 'to the, nominee ‘as 'such 
riamed' in the order ‘of reference regarding a particular’ dispute., ' The “Cot 
operative Societies Act does not contemplate the appointment of a nominee for 
a'particular period. The Act contemplates the appointment ‘of a ‘Hominee' for 
a particular dispute and under s; 91 ‘of the‘Act this'is what’ the’ Registrar ir pur! 
portéd''to do in his order dated December-17,'1965. There is"zio limit’ on Phó 
power of the ‘nominee to deçide-the dispute within a particular time. “Nor 
does: it say that after the year of the ‘office’ is: over; he would: cease to'be a 
nominee of the Registrar. Rule 76, which permits the Registrar’ to ‘make 'thiese 
appdintments,” -does not say that immediately after the so-called term of ‘the 
nominee ends; he' shall céase to!funetion a8 a nominee. ‘Even’ if the Rule had 
so provided, we doubt very ‘much: whether ‘the Rule’ could bè a valid one," ! 

‘Reliance was placed on Rulé 77 which apparently ‘éxpects:' the,‘ nomined’ to 
dispose of the matter’ within ‘two’ months. "Even this Rule is “not a peremptory 
Rule. - It merely provides’ that when a dispute’ is-not devided by the nominee 
within’, two months, the Registrar, i may. withdraw the dispute ‘from ‘the notainee 
or "from: the board of nominees’ 'as' the case may be and decide the dispute’ ‘him- 
self or ‘refer it again to any other nominee or,’ a’ board’ of: nominees’ for deci 
sion. This Rule is a permissive Rule ‘aid’ it ‘merely’ enables’ the’ ‘Registrar in 

a‘case where the nominee doesnot’ decide’ the' dispute’ within: two” months" to 
qitharaw the case and proceed with if äs mentioned in the’ said’Rule.” ‘It does 
not say that the nominee’s power comes*to/ jan’ endif the nominee’ does’ ‘not 
decide the dispute’ within two 'months, - “That! this “could never be: intended 
either by the Legislature or the. rule-making authority ‘is’ obvious. ' Though this 
Act is supposed to: be: in' the ‘interest of! the Covoperative'' Societies: and’‘‘its 
members and'is made' ‘with the: ‘intention' that: all’ these ' disputes should’ ‘be 
speedily decided, unfortunately, as it may'seem,' it has’ provided a large num- 
ber of loopholes which enable the partiés'tō' prolong" the proééedingsas ‘tuch 
as they. desire... Curiously enough,- even jthough:‘under’s. 9}othe Registrár’has 
to ‘decide whether: a.dispute-hgs:been-made iout prima facie or -not, it is made 
an appealable order. . From the: decision in appeal. theretis-a further revi- 
sional application as decided, by this:.iCourtilin: another »matter: - Thereafter, 
there is still the remedy of the writ open to the ‘party andvall ‘thisonly Bet 
cause a. decision, has been: given whether .a. (dispute „exists i and: whether thé 
matter should be referred to arbitration. After -alljiwhether-:there.is -any 
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“merit ‘in’ it’has\to. be- decided by. ‘the nominee : whem. the, matter’, is! actually 
heard by him .‘Ef:thé contentions raised by.the petitioner. or the: applicantiare 
frivolous, -the' other:side ean! be adequately, protected\'by’ an ‘order; of costs, in 
ordinary litigation. Be that as it may, having regard to the course these ` 
things’ take at thë:moment,:no matter! which is'referred'to the nominee: may 
‘possibly be’ finished ‘within ‘a period of.two months. referred:to' in Rule.77 and 
itis for. this rean ‘that the! Rules in. the said.Act.do not make a! provision 
that if the nominee: does not: render ‘his awarå within’ two months, the. nomi- 
nation énds. . For ‘the reasons: stated: ‘above, the: decision: of the. Tribunal. cen- 
not’be upheld.: -In our view, it is clearly erroneous. o i ooon fee o] 
We, therefore, set aside the decision of the Tribunal.and‘direct.:that the 
ihatter shall.be heard‘on: merits. „Thė» petitioner, will. iget, his cost from respon- 
‘dent No.1: The Tribunal to. decide. the mayer within a month. from.the.date 


Of! the: record ania a order ae ita, wp i? “Order set aside. 
/ . RS hear raer, 
beth, ua ` ath ye ror) e j AL tE fa 
TANET EET O pee Justice Patel and Mr,, 'Justipe, Chitale. EE S E OENE, 
THE- OHATUSSHAKHIY A» ‘BRAHMAVRINDA bene core eee 
l v.. 
Soup iaie | THR UNION OF INDIA? Haea © OE see Se 


‘Bombay Court-feés Act (Boit. XXXVI of 1980), Secs. 7 (1), 5 ; Beh. X Ae. 3) 15 Soh: ‘in Att, 13 

7 _pRequisitioning and Acquisition, of. Inynooable Property ‘Act (XXX of 1958), ‘Beds, & 9 
ey Cotsrt. fees ‘Act (Bom. VIE of 1870), Sec. 8; “Sch. ‘Hi Cl. II—Court-fee’ on, memorandum of 
SS appeal againet award “under 8. 8 of Act XXX of 1952, what is. 


: ; The, Courtrfee „payable on memorandum, of an appeal ‘preferred against ; an ‘award made 
; under Be 8 of ithe Requisitioning, and Acquisition, of Immoyable Property, ‘Act, 1952,, is 
ee: as, préscribed by , article 8 of. Schedule; I read, ‘with 8. 7 (1) of the Bombay, ‘Court-fees 
' Act, 1959. co 
s Hirfi, Firji v, deverian of ‘Bombay? and The ‘Government a Maharashira v. Laxman 
Luma i Bhnaorg disapproved. , i. ae ae ga 
ee ee ji Kanwar Jagat v.. The Punjab: ‘State, aissonted from. tify A h 
tus ty, Anandlal Chakarbarti v. Karnani Industrial Bank’, Lid., followeda >, *" 
o, Satya Charan v. State of West Bengali, Debi Ohand, v. Secretary, òf, State’, Crown v. 
al. | Chandrabhaniat’, ‘In re Assistant ‘Commissioner of Labour’, and, Mangaldas v. Assistant 
"Collector, ‘Ahmedabad’, referred to. i ci 
3 ad Articlé, 8 of Schedule I of: the Bombay Court;fees Act, 1886, covers all awards ‘oxcopt 
taki those, under the Arbitration Act, 1940., The words ‘‘ ineluding memorandum, of, appeal " 
Puce in this ‘article cannot be confined only ‘to /Juemorandum ¢ of. appeals arising ‘iit, of a plaint 
M y or an application or a petition to set aside, or modify an award. er, ree 


Li Tara! facts are stated in the judgment. moa NUNES aona af Cgo 
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HOIA, 15/66: V. H: E ‘for the àppellant: ' V? H. Gumaste, Qovernment 
‘Pleader, ‘for ‘the State. F. A: '114/65::V. H: Gumaste; Goveriiment Pleader, 
“for the State: iR: 'R. Jakagi'dar, for’ the: respondent: F.: A. 115/65: V: R. 
‘Gumaste, Govérnment Pleader, ‘Tor. tiea ppellant FA. 116/65; Va. ‘Guniaste, 
Government Pleader, for the ‘State. M. A. Rane, for the‘réspondent: FA. 
JAI 6d; V H. Gumaste, Government Pleader, for the State... R.. B..Jahagirdar, 
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State. V. M. Limaye, for the respondent. F, A. 119/65: V. H. Gumaste, Qov- 
ernment Pleader, for the appellant. F. A. 301 to 307/65: R. R. Jahagirdar, 
for the appellant. V. H. Gumaste, Government Pleader, for the respondent. 


Curate J. This is a group of appeals preferred against the award passed by 
the learned Arbitrator, who was the Civil Judge, Senior Division, Nasik, under 
s. 8 of the Requisitioning and Acquisition of Immovable Property Act, 1952 
(Central Act No. XXX of 1952), hereinafter referred to as the Act of 1952. 
Some appeals are preferred by the claimants and some are by the Union of 
India disputing the correctness of the amount of compensation awarded by 
the learned Arbitrator. 

These appeals are preferred on a fixed Court-fee of Rs. 5 each, although the 
claim in these appeals runs into thousands of rupees. We felt doubtful about 
the correctness of the amount of Court-fee paid and on inquiry we were told 
that fixed Court-fee of Rs. 5 was accepted by the office of this Court in view 
of the decision of this Court in Hirfi Virjs v. Government of Bombay,! which 
was followed in a subsequent unreported decision of this Court in The Govern- 
ment of Maharashtra v. Larman Luma Bhingardive2 Since the question re- 
garding the Court-fee payable on such appeals is a question of general im- 
portance, we have heard the parties at considerable length on this question. 

In the case of Hirjs Virj v. Government of Bombay, the question arose in 
an appeal preferred against the award made by the <Arbitrator under 

-8. 19(7) (b) of the Defence of India Act, 1939. In that case, the Arbitrator 

determined the amount of compensation at Rs. 45,855-0-0, The claimant was 
dissatisfied with the amount of compensation awarded by the Arbitrator and 
in an appeal preferred to this Court he claimed Rs. 47,896-8-0 in addition to 
the compensation awarded to him by the Arbitrator. In that case, the pro- 
visions of the Court-fees Act, 1870 (VII of 1870), which was then in force, 
were considered. Section 8 of that Act corresponds to s. 7(/) of the Bombay 
Court-fees Act, 1959 (hereinafter referred to as the Act of 1959). It was 
urged on behalf of the claimant in that case that the Court-fee chargeable 
on the memo. of‘appeal was according to cl. 11 of Schedule II of the Court- 
fees Act of 1870. As against that, the learned Assistant Government Pleader 
contended that ad valorem Court-fee would be payable in view of s. 8 of the 
said Act. The learned Judge held that the order of the Arbitrator could 
not be deemed to be a decree of a Court, nor was it an order having the force 
.of a decree, there being no provision to that effect in the Defence of India 
„Act, 1939, nor in the Rules made thereunder, corresponding to s. 26 of the 
Land Acquisition Act. The learned Judge further points out that the award 
cannot be executed as a decree or order of a Civil Court and the only way 
in which it can be enforced is by way of a suit. The learned Judge held 
that the award in that case could not be regarded as an ‘‘order’’ within the 
meaning of s. 8 of the Court-fees Act of 1870, pointing out that the Court- 
fees Act itself did not define the word ‘‘order’’ and in the absence of such 
a definition, the word ‘‘order’’ must’ be taken to mean an order as defined by 
s. 2(14) of the Code of Civil Procedure. The following observations are 
material (p. 330) : . 

“Section 8 of the Court-fees Act is not itself a charging section. It merely provides a 
rule for computing ad valorem fee payable under the Act in certain classes of cases on the assump- 
tion that under some other provision of the Act an ad valorem fee and not a fixed fee is chargeable. 
Whether the memorandum cf appeal in the case before me is liable to ad valorem fee or fixed 
court-fee has to be determined with reference to the provisions of Schedules I and II of the 
Act, The appeal in this case not being from a decree or an order having the force of a decree 
is liable only to fixed court-fee under cl. 11 of Sch. II of the Court-fees Act. ” 

The question for our consideration is whether the reasoning adopted in the 


1 een 47 Bom. L.R. 827, 809 of 1968, decided by Naik J., on June 
2 (1964) Civil Revision Application No. 15, 1964 (Unrep.). ` . 
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above decision, viz. Hirjs Virji’s case, can be said to be correct. Mr. Rane, 
who appears for the State, contends that the reasoning adopted in the said 
case is not correct inasmuch as, in effect, it adds to the relevant section the 
words ‘‘having the force of a decree’’ after the word ‘‘order’’, He contends 
that s. 7(7) of the Bombay Court-fees Act, 1959, which corresponds to s. 8 
of the Court-fees Act, 1870, lays down the mode by which the claim in an 
appeal against an order relating to compensation under any Act is to be com- 
puted. Mr. Rane lays emphasis on the words ‘‘an order relating to compen- 
sation under any Act” in sub-s. (Z) of s. 7 of the Bombay Court-fees Act 
of 1959. Mr. Rane refers to ss. 8(7) (c) and 9 of the Requisitioning and Aequi- 
sition of Immoveable Property Act, 1952 (hereinafter called the ‘Act of 1952’) 
and points out that the award made by the learned Arbitrator against which 
these appeals are preferred is not merely an expression of opinion, but it is 
an order which the competent authority is bound to obey under s. 9 of the 
said Act of 1952. Mr. Rane contends that there is no justification for hold- 
ing that the expression ‘‘order’’ in s. 8 of the Court-fees Act of 1870 and in 
a. 7(1) of the Court-fees Act of 1959 must be an order having the force of 
a decree, as defined by s. 2(14) of the Code of Civil Procedure. In our 
opinion, there is considerable force in this contention of Mr. Rane. It is true 
that s. 7(/) of the Bombay Court-fees Act of 1959 is not itself a charging 
section, it merely indicates the mode of valuation of the subject-matter of an 
appeal mentioned in that section and on the amount of such valuation Court-fee 
shall be payable. What Court-fee is to be paid must be determined with re- 
ference to the appropriate provision in one of the two Schedules to the Court- 
fees Act .of 1959. Section 5 of the Bombay Court-fees Act of 1959 lays down 
that no document on which Court-fee less than that indicated by either of 
the two Schedules to that Act is paid shall be filed in any Court of Justice. 
It is, therefore, clear that s. 7(/) of the Act of 1959 must be read with an 
appropriate provision in one of the two Schedules to that Act. Schedule I 
prescribes ad valorem fee, while Schedule II prescribes fixed fee. The Court- 
fee payable on such appeals as are before us has to.be determined after con- 
sidering the question whether the Court-fee payable would be ad valorem fee 
or fixed fee according to the nature of the claim in such an appeal as indi- 
cated by s. 7(J) of the Act of 1959. 

On behalf of the claimants, reference was made to ss. 12 and 19 of the Act 
of 1952 and it is urged that in view of these provisions, the Arbitrator de- 
termining the amount of compensation under s. 8 of that Act is not a Civil 
Court, nor does he enjoy all the powers of a Civil Court, hence the award 
made by the Arbitrator would not be an order as contemplated by s. 7(J/) 
of the Bombay Court-fees Act, 1959, in any case, it would not have the force 
of a decree, it would not be an executable order and in order to enforce such 
an award a suit will have to be filed. It may be that the Arbitrator acting 
under s. 8 of the Act of 1952, when he determines the amount of compensa- 
tion, does not enjoy all the powers of a Civil Court. It may be that the 
award is not executable like a decree or order of a Civil Court and a writ 
petition or a suit may become necessary if the competent authority fails or 
neglects to pay the amount of compensation mentioned in the award. All the 
same, while considering the nature of the award what we are required to find 
out is whether the award is a mere expression of opinion or it is an order as 
contemplated by s. 7(1) of the Act of 1959. As pointed out above, in view 
of the provisions of ss. 8(/)(c) and 9 of the Act of 1952, it is clear that an 
award made under s. 8 of that Act is not merely an expression of opinion, 
but it is an order directing payment of a particular amount ag compensation. 
Section 8(1)(c) of the Act of 1952 provides not. merely for determination of 
the amount of compensation, but further requires the Arbitrator to specify the 
person or persons to whom such compensation shall be payable and to formu- 
late his decision in the form of an award. Section 9 of the said Act casts a 
statutory obligation on the competent authority to pay the amount of com- 
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pensation ‘payable under an-iaward ito. the .person or. persons entitled thereto 
in such ‘manner and within such:time as. specified in, the, award., , Thug, ib is 
elear'that an award under s. '8(Z) (c) of. the Act of..1952 is, mot merely. an 
expression of opinion, but it isian order which the. competent. authority, ..is 
hound: to carry out under s.'9° df that Act... Thus an award under s. 8(/) (c), 
of the Act of 1952 gives rise to a! ‘statutory obligation by -determining:: the, 
right to compensation as between.a claimant and the State and is expressed in, 
a formal manner in the form of.an award. „Such an award! is,.in. our’ opinion, 
an‘‘‘order’’ as contemplated by sı 7(1) of\the Bombay Court-fees Act,of 1959. 
‘Reliance is placed, ‘on:behal? of the, claimants, on the above-mentioned: unr. 

reported decision of this Court-in: ‘The'.Governinent of Maharashira vi Laxman 
Luma Bhingardive. This was -a'‘ revision application against the decision: of 
ue ‘Taxing Officer. ‘The Taxing Officer followed the decision in., Satya, Charan 

‘State of West Béngal.* ‘ Nalk-J.,. who’ decided the said. revision -applica- 
Yoi, ‘pointed out that Calcutta High Gourt expressly! dissented from the 
view taken by this Court in Hirji\ Virji’s-case: and. ‘followed: the latter‘ deci- 
sion. ' For reasons mentioned: above,’ we'are unable to agree. with the reason- 
ing in 'Hirji Virji’s case! o Dwd tt on 

On behalf of the claimants}: reliance'is ale plècedo on the decision i in aaa 

Jagat v. The Punjab States ` ‘Inthat. case, the question that’ arose was similar 
to the‘one before us.‘ After:referring ‘to the relevant provisions: of: the, Court- 
fees: Act ‘of 1870 and some decisions;’ the learned Judge: observed ‘(p. 84) : an 

ss ‘The only way that thé various sections And schedules of the Court- fees Acti han be reconciled 
is that's. 8 should be confined to orders ‘as ‘understood 'in ‘the ‘Civil Procedure Code and 'that 
where’ any matter does not fall within b ‘decree ot an’ order’ having the force'of a decree, the 
matter should be held to be covered by ‘Article 11, “Schedule 1; and'once we hold thet, Attice A 
of Schedule ‘I is excluded. vs 7 Bons obiad ssia! ed 
We have! already pointed out ‘that it a, a construction of the relevant section 
of the Court-fees Act! is ‘adopted! in ‘effect it involves ‘addition’ of some words 
to the seétion for which there ar to. be’ nó justification whatever. ‘The rele- 
vant portion of s, 7(1 ig of the! Act 6f°1959' ‘‘an order relating: ‘to ‘compensa- 
tion under any Act’? is clear’ and: explicit. There! is no! ambiguity about ‘it: 
Particularly the words -‘‘under any Act’*'indicate’ the wide scope’ óf. that 
section. In the abovementioned Punjab-‘casé, on ‘behalf of thé State reliance 
was ‘placed ‘on two decisions ‘vizi, -Anandalal’ Chakarbartd vill Karnani" Indus- 
trial Bank, Ltd5 and Debi’ Chand! v. ‘Secretary of Stdte for Indid® ‘After re 
ferring to ‘some observations in ‘those’ decisions, the learned ° ‘Judge ` observed 
(p. 34): ¥ 1S ot EE TORIES ' ta L, 

“In my opinion, this’ section makés 'it clear: that a document’ isto be! ‘charged “with! fees 
in decordance with Schedules’ I and IT of the' Act." “Th other words, the charging Provisions 
are Schedulé[s] I and II.')' ' Re ists 
` | No doubt S. 11 and Se. 'y and 8-are ‘similarly ‘worded, but '$.'!7 is only aaran 
section’ and what has'to'be paid in cases which fall under S. 7 his to'be looked’ for'in“Schedules I 
and II. ‘If there were no Schedule[s}, ‘Ss. 7 and-8 by themselves would be'of'no assistance 
to the State. It is under tHe provisions or the various ae pi Schédule[s] that the amount 
fg to be determined. ” : eagles a 
‘After’ referring to the decision ‘of thi Court in Hirjè varjes 8° case, me w 
Judge further observed (p. 84): “ j 


. In my opinion, therefore, for'a matter. to be brought within section 8 “there” mist be 
an ofdér as defined in s. 2 (14) of the Act,’ and as the present case ig not suck! an order as I, have 
held above, S. 8 is inapplicable. ” ein 
‘With respect, we prefer to follow the reasoning of ‘Renkin ŒJ. in ‘Anandala} 
Canara s case. The following’: observations. are ‘ihaterial (pp. 532 °& (584) : 

x 3. Section 8, 'while not itself ' imposing any | feg. “upon any ‘one, ‘provides a rule. ‘for compu- 
tation ‘of the fee payable under the Act in a certain glass of cases.; What it says is ‘that, in the 


: 8 (1959VA.LR. Cal’ 609.0 v 6 4t Jo. v 5or({981 LER. $0 Cai, a ae 
. 4 [1957] ALR. Punjab 32. © s ol 6 [1989] A142. 0 Po tee u 
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class bf cases which it deals with, thé amunt of fes payable ‘under the Act on ‘a’ memorandum 
of appeal, it is to be computed according to the difference between the two sums. ‘Now, 
that seotion’standing ‘in the'text‘of the Act proceeda:élearly upon the assumption . that otherwise 
in the’Act thére'is‘a chargé which is!an/ad valoreni.charge'and jis not. a fixed! charge... n.. 
Lenn, The protisioùs of section- 8, involving as they.do that the fee in the clasa.of cases degit 
with is an ad valorem fee, are themsélvés’ sufficient to exclude any question of: Article 11 of 
Schedule, IJ, being made applicable, to, sych cases, It is not necessary to consider whether 
the,,Tribunal’s award, which iq an order, 8 and, not a decree, is an order haying the force of a 
decree., Whateyer t the èffect of ‘that phrase, may, be,,, section 8 shows _one perfectly clearly 
that an appeal, regarding compensation in, a “Vand. ‘Acquisition, cage is ‘not under Article ae of 
Schedule II, becquse it is not a fixed fee at ‘ali.., : 

. On behalf of the claimants before ‘us, raference’ was also mado’ to, Crow ¥. 
“‘Chandrabhanlal. 7, In this case, the decision in. Hiri, Virj $` ‘case, was follow- 
ed and the. reasoning adopted is the. game. l 

Reference. was, also made to In re Assistant Commissioner of Labour’ 8 'In this 
„case, the, decision proceeded, on a. concession, made by., the learned’ Advocate 
General. TT k boate ieie 

We may mention ere that even under- the Lana Acquisition, Act there was 
formerly..a controversy as to, whether, an, „award made on ja. reference under 
‘s18-of the. Land ‘Acquisition; Act was a decree or, not. By Act; XIX of, 1921, 
s. 26.0f the Land ‘Acquisition „Act, was amended -and sub-s. (2); was inserted 
-whichigave an. award under. the said, Act the force of a decree, ;Although 
there, qwas conflict of opinion prior to the said amendment, this Court. did, hold 
iw Mangaldas) v. Assistant . Collector,.i Ahmedabad, that a. memorandum, of 
appeal preferred against an award made on reference under the Land Acqui- 
sition: Act, should bear ad valorem .Court-fee payable on the additional amount 
claimed,;in the;appeal.. ‘Section 8 ofthe Court-fees , Act of: 1870, was consider- 
. ed. and. it was held, that, the substantial question in, such, appeals. is whether 
.the claimant ig, entitled to, such compensation as is awarded: by ‘the, lower 
Court or-to:the high. compensation. which „he, claims in. appeal, in respect of 

-the property.: acquired by the State., The same reasoning—though,. conversely— 

would apply to the appeals preferred by the State. We see, no;reason: what- 
-ever why different considerations should apply to appeals preferred, under, the 
Act of, 1952,, ‘when the nature of the award and that .of the claim, in, appeal is 
the same, merely because.,an award. under s..8 of the Act of , 1952: 1s, not 
„deemed, to be a. deeree.. | orna we 

The‘next question for consideration is which article Bo the two Aada 

“to the Bombay Court-fees Act of:1959- would be applicable in, the case of the 
„appeals, before, us. ‘AS we havejalready:-pointed, out, s...7(Z),,of..the Act of 
1959 merely provides ‘for. the mode -of. valuation of the subject-matter in such 
appeals. It lays down that the valuation of the shbject-matter of the appeal 
mentioned therein shall be computed according to the difference between the 
amount awarded and the amount claimed, by the appellant. On behalf of the 
claimants, it is urged that art. 18 of Schedule II‘ would ‘be applicable to the 
present lappeals, ‘The relevant portion of art! 18 reads thus! ". io’ |. 


: r rarena Or Appeal Whee the: Earn n Seog ew” eng Yuwie “hM 
not from a décree or'an order having the’ force of . ‘(c)ssto the . ` Five Rupees.” 
‘of a deeree, and is presented. ipnr, 01 eeno a, High Court. 4, sayy. 


As already indicated, on a proper sonstencton vE sy 141 )vof ‘the : Bombay 
Court-fees Act of 1959, there: Seems to‘ bé no' justification for interpreting the 
_ expression ‘‘order”’ as meaning “ ‘an order having/the force of a decree”. In 
‘view of this ċònclusion, we’ aré‘unablé to” hold’that’ art. 13 ‘of: Schedule II 
would’ be' ‘Applicable’ in the'tcase - of’ the’ present appeals, Article “1 of ‘Sche- 
dule I would also not apply, because it is a residuary article ‘and ‘it would 
apply if no: Other article is: applicable... In, our ,opinion, the proper ames 
7 heey ALR. Nags... ` a IAT, 9 (1920) 28 Bein LR. 1481, 
8 [1924] A.CR.-Mád. 489., 


+ 
AET E 1 


412 THE BOMBAY LAW REPORTER. [VoL LXX. 


applicable in the case of these appeals before us is art. 3 of Schedule I. It 
reads thus: 


“ Plaint, application or petition (including A fee on the amount or value of the 
memorandum of appeal), to set aside or modify ‘award sought to be set aside or modified, 
any award otherwise than under the Arbitra- according to the scale prescribed under 
tion Act, 1940. Article 1.” 


Mr. Gumaste, the learned Government Pleader on behalf of the Union of India, 
contends that the words ‘‘including memorandum of appeal” in ‘art. 3 must 
be construed to mean an appeal only against the decision in a suit or an ap- 
plication to set aside or modify an award, and not an appeal mentioned in 
s. T(1) of the Bombay Court-fees Act of 1959. We are unable to accept this 
contention. It is important to note that this article uses the words ‘‘any 
award otherwise than under the Arbitration Act, 1940”. From these words 
it is clear that this article covers all awards except those under the Arbitra- 
tion Act, 1940. In our opinion, the words ‘‘including memorandum of ap- 
peal’’ cannot be confined only to memorandum of appeals arising out of a 
plaint or an application or a petition to set aside or modify an award. By 
the present appeals, it is obvious, the claimants as well as the Union of 
India seek to modify the award made by the Arbitrator under s. 8 of the Act 
of 1952. It is clear from the wording of art. 3 of Schedule I to the Bombay 
Court-fees Act of 1959 that the only awards that are excluded from the ope- 
ration of this article are the awards under the Arbitration Act, 1940. The 
awards against which the present appeals are preferred do, in our opinion, 
come within the scope of art. 3 of Schedule I to the Bombay Court-fees Act, 
1959. 

For the reasons indicated above, we are of the opinion that the reasoning 
adopted in Hirjs Virji’s case, which is followed in the subsequent unreported 
decision in The Government of Maharashtra v. Laxman Luma Bhingardive is 
not correct. In our view the Court-fee payable on memorandum of an ap- 
peal preferred against an award made under s. 8 of the Act of 1952 would be 
as prescribed by art. 3 of Schedule I read with s. 7(/) of the Bombay Court- 
fees Act of 1950. 

In view of this decision, the claimants, as well as the Union of India re- 
quest for an opportunity to amend the claim in their respective appeals, if 
they think it necessary to do so. So also they request for some time to pay 
the necessary additional Court-fee. Accordingly we grant time for two weeks 
within which the claim in the appeals should, if necessary, be amended and 
the necessary additional Court-fee should be paid. 

Mr. Rane, who appears for the State, will be entitled to taxable costs for 
the hearing on the question of Court-fees in each of these appeals. 


Before Mr. Justice Patel and Mr. Justice Chitale. 
JAGU ANNAYABA JADHAV v. BAJARAN AUBA JADHAV.® 


Civil Procedure Code (Act V of 1908), O.XXI r. 89—Indian Limitation Act (IX of 1908), Sec. 4; 
Art. 166—-Whether s. 4 of Limitation Act applies to applications under O.XXI r. 89. 


Section 4 of the Indian Limitation Act, 1908, applies to applications under O.XXI> 
r. 89, of the Civil Procedure Code, 1908. 
Veerappa v. Iratappa', followed. 
Amritlal Narsilal v. Sadashiv Anna’, explained. 
Dharamsi Chemical Co. v. Ochhavlal®, Tata Industrial Bank v. Abdul Husein‘, British 
India Steam Navigation Co. v. H. S. Mahomed Bhoy’ and In re Thokkudubicyan 
Immaniyelu®, referred to. 


*Decided, September 29, 1967. Ctvil Revision 


3 Het 29 Bom. L.R. 981. 
Application No. 879 of 1967. i 
8 


1922) 25 Bom. L.R. 1296. 
jas] A.LR. Mad. 485 


1 (1987) 40 Bom. L.R. 152. ; 
[1948] ALR. Mad. 521. 


2 (1948) 46 Bom. L.R. 482. 
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Tus facts appear in the judgment. 


K. R. Benger, Mrs. C. K. Bengeri and Miss U. K. Bengeri, for the petitioner. 
V. N. Gadgil, for opponents Nos. 1 to 6, 8 and 9. 


Crirarz J. This revision application arises out of an application by the 
judgment-debtor under O. XXI r. 89 Civil Procedure Code. 

The relevant facts are as follows: In execution of a money decree certain 
property belonging to the judgment-debtor was put up for sale. The amount 
for which the property was sold was Rs. 412-91. The sale was held on April 
19, 1961. On May 16, 1961 the judgment-debtor deposited in the executing 
Court Rs. 412-91. The summer vacation for the executing Court commenced 
within thirty days of the date of the sale and the Court opened after summer 
vacation on June 5, 1961. On June 5, 1961, the judgment-debtor deposited in 
the executing Court Rs. 25 more and applied for setting aside the sale under 
O. XXI, r. 89, Civil Procedure Code. 
` This application was opposed by the auction-purchaser and the decree- 
holders on the ground that the conditions laid down by O. XXI r. 89 Civil 
Procedure Code, were not complied with, hence the sale could not be set aside. 

The executing Court took the view that the time prescribed by art. 166 of 
the Limitation Act, 1908 (old Act)could be extended under s. 148 Civil Pro- 
cedure Code. Accordingly it extended the time and on principles of equity 
it condoned the delay and passed the order setting aside the sale. Against 
this order, the decree-holders and the auction-purchaser preferred an appeal 
to the District Court, Satara. The learned Assistant Judge, who heard the 
appeal, held that in view of the decision in Amritlal Narsilal v. Sadashiv 
Anna! and the decision of Madras High Court in Kalidasa Chetty v. Dodda 
Siddha Chetty? time could not be extended under s. 148 Civil Procedure 
Code and the executing Court was wrong in extending the time. On facts also 
he held that the conditions laid down by O. XXI r. 89 Civil Procedure Code 
were not complied with. Having taken this view, he allowed the appeal and 
set aside the order passed by the executing Court. Thus, in effect, he dis- 
missed the judgment-debtor’s application for setting aside the sale. The pre- 
sent revision application is preferred against -this order. 

This revision application is referred to a Division Bench in view of the de- 
cision in Amrétlal’s case. Mr. Bengeri, who appears for the petitioner-judg- 
ment-debtor, submits that the view taken by the lower appellate Court is 
wrong. He relies on the wording of O. XXI r. 89 Civil Procedure Code 
and points out, that the only condition laid down by that rule is that an 
application to set aside a sale under O. XXI r. 89 Civil Procedure - Code 
can be made only on depositing the amount mentioned in that rule. That 
rule does not prescribe the limitation for filing such an application. The 
limitation for filmg such an application is prescribed by art. 166 of the Limi- 
tation Act, 1908. Mr. Bengeri submits that art. 166 must be read with s. 4 
of the Limitation Act. If so, the judgment-debtor was entitled to file the 
present application to set aside the sale when the Court opened on June 5, 
1961, after the summer vacation, as the period prescribed by art. 166 ex- 
pired during the summer vacation. Mr. Bengeri does seek to support be- 
fore us the view of the executing Court that time could be extended under 
s. 148 Civil Procedure Code. We find that the first contention of Mr. Bengeri 
is correct. In view of that, we need not enter into the question whether the 
Court could extend the time under s. 148 Civil Procedure Code. 

Order XXI r. 89 Civil Procedure Code runs thus: 


“ (1) Where immoveable property has been sold in execution of a decree, any person, 
either owning such property or holding an interest therein by virtue of a title acquired before 
such sale, may apply to have the sale set aside on his despositing in Court, 


1 (1948) 46 Bom. L.R. 482. 2 [1947] A.LR. Mad. 56. 
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(a) for payment to the purchaser, a sum equal'to'five per‘cént of the purchase money, and. 
«oto: b) ,, for. payment to, the decree- holder, the. ¢ amount specified in the „proclamation of 
sale as that for the recovery of which the sale’ was ordered, ‘less any ‘ashount’; whioh may, Ance 
the date of such proclamation ‘of salo, have’ been receive By! the dédtee-huldey) - 
(2), Where a person applies under rule 90 to set aside the sale of his immoveable F 
‘Tie shall not, ‘unless he é Withäraws his application, be be'entitled to'ináke' or ‘prosecute ari: ‘applitation 
under this rule. my ae ELA Oot fet toteobe tr irebssy, 
a (3) Nothing ‘in ‘this Fule’'shall réliewe the judgiient-debtor from any: liability he mii be 
sind in respect of coats! aiid’ interest! nét: ‘covered by thie! proclamiation: ofi gale A} y Miyigo uc 
‘Thé’ material expression’ to be ‘taken - ihto 'önkiderştiőn" for'thel purpdset this 
revision application is ‘‘may apply’ ‘to have the sale! set! aside on 1 ‘his! déposit- 
ing in Court”, On the ‘facts: ‘stated ‘above,’ it is quite élear that: ‘the judgiment- 
debtor was entitled, to’ file the e present applibation!' 'to'' get; ‘aside the salettunder 
„O XXT t 89 ' Civil Procedure Odde ‘or June’ 5;' 1961)" the daté ‘ot “which the 
‘Court dpened after the stimhibr! Vacation’ ‘thé’ ‘period ` of Timitatigni fot filing 
such an application having expired durin? the! ‘suinter ° ‘vaeation,- ' Thé” -onlly 
condition’ incumbent ‘on the’ tidehientideh ide Was t6!deposit along with the’ said 
application, thie’ aoe metitiot! éd iit’ 7.1892", On thé facts stated: dbovés lit is 
„quite, ‘cleat that’ the necessary al 1ount was! deposited’ by the julgrhenit! aebtor 
‘on, June’ 5, ‘1961, when’ he} We “entitled to’ submit ithe applibation’' to Bet aside 
the sale ‘and when ir Pact! he ‘did apply, Be ne istha “quite ldai that on! June 
“5: T961, whet ‘the judgmitnit-debtor’ ‘apple for setti g sid the sale) the'éon- 
‘ditioifs prescribed by''r. 89! of O: XXT, koe “Progédure'! Code! were: ‘Wompli¢a 
vith py ‘him:' The. fact that'a part’ of the dunt? wag deposited: ‘ earlier would 
“erthinly not prejudice, the tights, bf thie! jn ent!debtor, ‘if he’ othetwisd! had 
“them “aécording. to’ law: We do'h Hot! Beda y” reason Wliy''s. iat osbtthie -Diniita- 
“tion Act should iiot ‘apply’‘to! a pp idati der O. KXT, “89 Civil Pro- 
Baars ode?" ‘On: the: wording Pig Ae it elar hat it 'dpplies ‘not “Merely 
a and appeals, "put ifiplicat ong äs” well,” Decision” of ns ‘Coury? th 
appa ` v. Tratappa} Y is difectly. int “point Mr! Gadgil” for “th le opponbtite’ is 
“abl ‘to nat out id y Fenton hang D thellylew eae in! this’ o should not 


Mn aes ds pe Soa att: oe de, 


‘that ‘the’ Court ag Eurig Bolh th the} ais Pak re eee not tlbsed 
“during ‘simmer vacation, “ag: "ntapata bE s A oE the Limitation! "AEE "for 
“the, purpose of filing suits | With, whi ich these cisions’ were "eolitern ned.” MEA the 
, Case before’ us, there. is no att that the “Court! coneerned was’! Lloséd for 
“sumer vacation. „upto June ‘5,1 LBi dù dhd th he ‘imitation rider’ art? 166 oË t} ‘the 
Limitation Act éxpit d ‘during th re ‘summer en "H is therefore). clear 
“that the judgment-debtor’s “applicatio on! uh, uder Ó XXI jt 8 89 "Ovit ‘Brodetinte 

“Code submitted on June 5, 1961, youll" be Well pami limifation in View ‘of 
s.4 of the Limitation’ Act.’ “On ‘te, facts’ Mike abave ‘it is ‘equally ‘ ledr, it 
n ‘1iečessary, ainount, as. ‘required’ by, J: Vivi rocedure! Gode, 
as deposited in the Exectiti g Court by June 5 gei” There, 38, ‘therefore, 

_no ‘reason, why the judgment- ebtor , cannot avail of his. right, pre 0 0.” 

89 Civil Procedure Code; , Jp. our, opinigh, ; ‘the mere, feck that, a: r ant ight ‘the 
“above mentianed. amount was. deposited, earlier, than Juna 5 P Togt chino t ad- 
-versely Affect the judgment- ~debtor? 73: Tight under, Qa XL, 2,89. ;Gival (Pro- 
„ cedure. ‘Code. . Mr., Gadgil, referred ito, British, , India Steam ; Navigatio on, v. 
H. S. Mahomed Bhoys , and: In, rẹ _Thokieudubinyant Immaniyel a-t., These, de- 
cisions also proceed on the: same, basis, as, the. above -mentioned [Bombay. deci- 
sions relied upon by Mr. Gadgil. There is nothing to dinate that in the 
prtsent case the: Court was operi for' ‘instituting suits “and applidations” during 


puns (1887) 40 Be i a, LR, T vad petora horojn 6» mbl al to ee aa Has yino ghi 
9 0 Vin - : 

4 (1927 29 Bom’ CR agi ageh oenl io ohien A 7l- R Mad. gap: voit tea dou 
5 (1922) 25 Bom. L.R. 4296: iior) «u SESE bathe year | 
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the “etmmer-vatation. “We, therefore; hold, that in; the; present, casg the ha 
mett debtor didcomply With: ther! conditions rpresozibedi by: Q XKL., T.: 
Civil Prosedure Cođeslyori vab uni roitqys oti drow er Mor A es a an 
- The ljwet appellate’ >Court felt that thei decision of: a Court, in. Amritlal’s 
Gabe Taid own Ghathintho case . in‘application- under! ©. “KKM. 11,89 .-Civil Pro- 
cediiréiCodé vould be ‘filed beyond 'thirty:: days. : In effect, it, felt;that,, „the 
diid Gebision 'laid)-dowil! thatis!! 49f theo Limitation *.Act-does.not ‘apply: to 
Applications cuitder 0.” RRP £89 Civil-Proeedure: Code. : Wehaye carefully 
considered* the said decision.’ The -only point decided in‘ that case. is that up- 
Jess ihe conditions: prescribed by’. XXI ix. 89; Civil Procedure; Code are com- 
ph pd ‘with; executing: ‘Court’ has under. that rule no: jurisdiction. to. set. aside 
sole" held in'execution~ ofa’ decree. /Thé: point that- arises before us did not 
ae! Th that’ tasel-“! The! lower appellate Court: was, therefore,. wrong. in coming 
tothe féondliision that" the : ‘point: arising’ inthe. present case: was.covered | by; 
ee ee ‘reason is'pointed\out ‘to ‘us why ‘in -the -present:,case 
thé*judem entidebtor could mot ‘avail of's:-4. of the Tuimitation':Act.‘] Limita- 
torts! pieseribed by art 166'‘and: that) hasgot:to: be: read along ‘with ‘s..4 of 
the Limitation Act. tye 
“(gst ‘thd Seasons indidated: above; we make: the.rule.'absolute, set! aside a 
order p Séd by the: Tóweér appellate" Court and restore ‘the: orderi passed: by 
tHe exedi ‘iting Gourt. "In View of ‘the fact’ that 'the: ground ori which! this revi- 
BRIÓN A pplidation Biiceeeds iwas not’ taken inthe Courts’ below, there Will be: no 


obdér- asp Costs throughout. ane ees Os Saga ee i 
Hage att io prolema oth pet ete oe a te oe k Order’ set aside: 
-ieoq AFE tefl W ncia sult ie DG a HE ot to oe OH a 
OFF QO bagia JBA erige teradsderat een oa cee te la ey 
om er Todt jurs: rats Mh : ta ENAGPUR, nal be ES ie ate ee 
ro) ad dasaran soi g eiD ge wert le E os tilly Pek Rage: hea aha ange 


ae ih "Before re iu hi Sn! nl Mt. istice Charidutkar: 07 08 1 
e B tia + 1 Jis `t Bi; por 
ea a NARAYAN HART KUMBHARE v, P, Ki PORWAL a 
Minimum Wages det (XI; of 1948)---Authority. under Act ‘whether\can, decile question - y nalure 
- rg :of reldtionship, between claimant ani person, against whom claim, made. Vea aye aa 
eO TE Aari, ‘under the ‘Miniinum ‘Wages ' Act, 1948, has jiisdistion to décide the 

l Question" 6f ékistentce! or dthétwike Of 4: ‘telationshipsof employer. and employée ‘between the 
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tion. In their application the claimants averred that they have been employees 
in the establishment of respondent No. 1, that is, P. K. Porwal, Bidi manu- 
facturer, as bids rollers. To their application they impleaded one Zibal Tuka- 
ram Meshran as opponent No. 2. This Zibal is respondent No. 2 in this peti- 
tion. They stated that Zıbal, respondent No. 2, is a person who supervises the 
work of the establishment of bidi manufacturer. They claimed that the opposite 
party had rejected out of the bidis rolled by them to the extent of 250 to 300 
bidis per thousand, for which no wages were paid, during the period for which 
the claim was made, that is, from November 5, 1965 to May 4, 1966, [and] it was 
alleged that each of the applicants on an average has not been paid for 45,000 
rejected bidis during the above period. The bidis were rejected on the 
ground that they were sub-standard. The petitioners also claimed that they 
have not been paid wages because of the cut effected called ‘‘Patta Katni’’ 
and ‘‘tobacco katni’’ on account of the defect in tendu leaves and deficiency 
in the tobacco contents of the bidis. On this account also they put up a 
claim. Rs. 990 were claimed on account of Chat or rejection and Rs. 396 were 
claimed as illegally deducted amount on account of Patta Katni and tobacco 
Katni. 

Respondent No. 1, that is, the bidt manufacturer, filed a detailed written- 
statement in answer to the claim. In para. 1 of the written-statement, respon- 
dent No. 1 denied that the applicants weré ever employed in the establishment 
of the bidi manufacturer. He also denied that Zibal was employed to super- 
vise the work in the establishment. His specific case was that opponent No. 1, 
that is, P. K.- Porwal, Bidi manufacturer, was not the employer of the appli- 
cants within the meaning of s. 2(#) of the Minimum Wages Act. This posi- 
tion was reiterated in para. 4 of the written-statement saying that since oppo- 
nent No. 1 had no concern or dealing with any of the applicants, there is no 
question of rejection of bidis, nor making any direction for payment to them. 
Opponent No. 1 stated that the applicants did not supply any bidi to the non- 
applicant No. 1. In para. 11, which is styled as a specific plea, non-appli- 
cant No. 1 raised another contention, namely, that inasmuch as the appli- 
cants were working on Gharkhata basis, the application was untenable because 
bidi making on Gharkhata basis is not a scheduled industry within the mean- 
ing of the Minimum Wages Act. It para. 13 of the written-statement, opponent 
No. 1 pleaded that Zibal was an independent contractor of opponent, No. 1, 
that he had executed an agreement in favour of opponent No. 1, and that it 
was he who was supplying rolled bidis to opponent No. 1, according to the 
terms and conditions laid down in the contract. He also alleged that Zibal 
is not the employee of opponent No. 1, and if persons like the applicants, who 
are bidi rollers of the contractor, cannot become employees of opponent 
No. 1, in fact, or in law. It is categorically stated in para. 13 that the re- 
lationship of ‘‘employer’’ and ‘‘employee’’ never existed between the con- 
tractor, that is Zibal, and the applicants and much less there could be any 
question of the applicants being employees of opponent No. 1. In para. 16 
of his written-statement, opponent No. 1 has stated as follows: 

“...It is respectfully submitted that the claim for chhat involves complicated questions of 

facts and law and as such, it cannot be summarily adjudicated upon under section 20 of the 
Minimum Wages Act for which there is no provision for appeal or revision and that the decision 
is to be final. It is respectfully submitted that this Hon'ble Court has no jurisdiction to enter- 
tain such a claim of a complicated nature.” 
It will thus be seen that the specific objection that was raised to the jurisdic- 
tion of the authority under the Minimum Wages Act was in respect of ad- 
judication of complicated questions of facts and law, which would be required 
to be decided in view of the contentions of the claimants about chhat, that is, 
rejected bidis, and other deductions made on account of Patta Katni and 
tobacco Katni. 

Opponent No. 2, Zibal, also filed a written-statement. He admitted that he 
was working'for opponent No. 1 and his work consisted of distribution of raw 
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material to the applicants, supervise the work of bidi making, keep the 
accounts of bidis and disburse the wages after the same were received from 
opponent No. 1. He has also stated that he has to work under the direction 
of opponent No. 1 and his status is that of an employee of opponent No. 1. He 
also categorically averred that he had no business of bidi making and is not 
an employer within the definition of Minimum Wages Act. The Presiding 
Officer and the Authority, which is Civil Judge (Junior Division), treated the 
question of jurisdiction of the Authority as a preliminary issue. It is un- 
fortunate that the issues were not drawn up on the basis of the pleadings of 
the parties in this case. On a perusal of pleadings, it will be 
seen that opponent No. 1 had not specifically raised an issue about the 
jurisdiction of the authority to determine the nature of relationship between 
the claimants and opponent No. 1. An objection to jurisdiction seems to have 
been taken as specifically pleaded in para. 16 only to adjudication of compli- 
cated questions of facts and law. But during the arguments, in disposing of 
the preliminary issue, the learned Judge considered that objection to jurisdic- 
tion was in the matter of adjudication in the nature of relationship between 
the claimants and the persons who were alleged to be employers of the clai- 
mants, and on that basis has disposed of the objection. The learned Judge 
purports to follow the principle of the recent decision in this Court in Ram- 
krishna Ramnath v. Payment of Wages Authority,! to hold that, what has 
to be decided on the pleadings of the parties before him is the issue as to 
which of the rival contracts set up by the parties holds the field, and con- 
sidering that that was the nature of the dispute between the parties, the 
Authority has come to the conclusion that it had no jurisdiction to decide any 
such issue. Observing that provisions of the Payment of Wages Act, under 
which the case referred to arose, and the provisions of the Minimum Wages 
Act, under which the claim before him was made, the learned Judge consider- 
ed that the same principles would be attracted in determining the ambit of 
jurisdiction of the Authority under the Minimum Wages Act. It is this deci- 
sion declining to exercise jurisdiction by the Authority under the Minimum 
Wages Act, under these circumstances, which is challenged before us, We may 
-Inention at the outset that the question whether the provisions of the Pay- 
ment of Wages Act, 1936, and the Minimum Wages Act, 1948, are or are not 
in pari materia has not been canvassed before us and we do not propose to de- 
cide this petition on that basis. 

In support of the order impugned in this petition, it is urged on behalf 
of the contesting respondent No. 1, that the view taken regarding the issue 
arising out of the pleadings is supportable because of the claim of the appli- 
cant, that is, the petitioner, that he was an employee of opponent No. 1 
having been employed through the agency of opponent No. 2 Zibal. In con- 
sidering this question, therefore, the argument proceeds, it would have been 
necessary to determine the nature of relationship between opponent No. 1 and 
opponent No. 2 inter se, and if that issue is required to be decided, the Autho- 
rity will necessarily be required to adjudicate in respect of the two contracts, 
one being the contract or its ahsence as to the relationship between the clai- 
mants on the one hand and opponent No. 1 on the other, and the other eon- 
tract as to the relationship or the nature of contract between opponent No. 1 
and opponent No. 2. 

Inasmuch as the decision of this Court in Remkrishna Ramnath’s case has 
been heavily relied upon both before the Authority and also in this Court, 
it is necessary to find out what the exact decision in that case is. The peti- 
tioner before the High Court in that writ petition was the bidi manufacturer, 
called Ramkrishna Ramnath (Private) Limited. Respondent No. 1 was the 
Authority under the Payment of Wages Act and respondent No. 2, opponent 
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No. 2, was the worker, or the person, who claimed to be:a..worker,in:the bidi 
factory of the petitioner. No other party. was impleaded ,to...that , petition. 
While respondent No. 2 in that petition ‘claimed that he was, iam employee of 
the petitioner Ramkrishna Ramnath,.the' petitioner resisted: the’ claim on. the 
ground that the application was not maintainable under the, Payment- of Wages 
Act and one of the grounds of the: petition was that respondent. No; 2, that 
is, the claimant, was an independent contractor and not an employee, ‘in. that 
he was paid by the out-turn of the work as so much per thousand, and;there- 
fore, he was not a worker or an employee of the petitioner. Ramkrishna Ram- 
nath. The decision makes a reference to ‘several judicial pronouncements 
bearing on the question of jurisdiction of the Authority under the; Payment 
of Wages Act and the three decisions of this Court, namely, (1) Sarin: x, Patil; 
(2) Anthony Almeda v.. Taylor? and (3) Full Bench decision: inn Vishwanath 
Tukaram v. General Manager, C. Ry 4 as well as the decision. of the Supreme 
Court in Shri Ambica Mills Co. v. S. B. Bhatt have been referréd to. ‘With 
advertance to the decision in Almeda’s case, the Division Bench in» Ramkrishna 
Ramnath v. Payment of Wages ‘Authority: observed as follows:. six 1 
“In Anthony S. Almeda v. R. N. Taylor the question ‘wes which contract of' aroei 
—the one alleged by the employee, or the one alleged by the employer—governed the teldtion- 
ship of the parties. The Authority had to decide whether there had: been: deduction. or: ‘ tion- 
payment of wages and for that purpose to decide ‘what’ were the wages to ‘which'the ‘employee 
was entitled and what the contiact between the employer and the employed was, what tle 
“employee was entitled to under the terms of the’ contract and not what the terms or condition 
of service of the employee were. The Court held that when the very’ basis of the relationship 
is in dispute and in controversy, the Legislature did: not intend that a Court of summary 
jurisdiction should decide that important question.” : . “i ret les 
We have deliberately reproduced’ this passage from the’ judgment ‘of ‘the! Divi- 
sion Bench because of the interpretation sought to be placed’ on the’ ‘obgerva- 
tion ‘‘the Court held that when the very basis of the’ relationship’ ig ‘in’ dig- 
pute and in controversy, the Legislature did not intend that'‘a' Court of ‘sum- 
mary jurisdiction, should decide that important question,’’ to' méan'that’ when- 
ever there is any dispute of any kind’ as to the relationship" between ‘the 
parties alleged by one party.and denied by the other, such a question is out- 
side the pale of jurisdiction. In subsequent paragraph; the Division Bench 
observed that though an employer cannot deprive the „Authority. of itg ‘juris- 
diction by a mere denial of the relationship, if there ‘aré two’ différent kinds 
of relationships alleged by either ‘of the parties, then ‘the ‘question ‘cannot be 
regarded as merely incidental to' the only dispute betwéen the, parties which 
is whether wages are delayed and there’ is deduction in thè wages, wheré there 
are two contracts in the field. Thein the Division Bench observed as follows: 
“In the present case the contention of the petitioner is that having regard to ‘the ‘nature 
‘of the work done, the method of payment: and, other matters connected with ` the work, "the res- 
pondent is an independent contractor, while ‘the respondent says that he is,an employeé. at 
In our opinion the facts of the.case before the Division Bench and the obser- 
vations which we have quoted in some detail leave no manner of doubt that 
-that case was decided on the footing that two, different kinds of contracts, were 
pleaded in competition with each.other ag to the relationship between the, em- 
ployer and the employee, whereas the claimant urged that: hẹ, wag, an, employee 
„of the bidi manufacturer, the bidi manufacturer, in his, turn,” contended , that 
the claimant was employed as an independent contractor. e, do inot, sce, ow 
-this principle can be reasonably called. in aid in determining t the ambit of j juris- 
diction of the Authority in, the present case., Here’ the question is, a, straight 
and simple one. The claimant on.the one hand, (like the, petitioner, Says that 
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he is ‘employéd:as' a bidi roller by.opponent No. J. Though undoubtedly he 
says that the employment:.was through the agency of opponent, No. 2, that fur- 
ther averment will not be detrimental to.the adjudication of the, question as 
to what jis the true relationship between, the claimant and opponent No., 1. 
Opponent No. 1 on his part does, not say: that there.is any kind -of jural, Te- 
lationship between opponent No. 1 and the claimant. So this is a gase where 
there is assertion; of the relationship ,of an employer and an employee. ‘bétween 
the claimant. and the person against whom, the claim, js, made, and thé denial 
oni the part of,such a person against whom the claim is made that the clai- 
mant was an employee.: Im our.opinion, the case, squarely, falls within the ratio 
of: the Full Bench. decision of this Court in, Vishwanath, Tukaram y. , General, 
Manager, C. Ry.-: The, summary. of:the- decision. of the,, Full Bench, on. the, 
basis: of. the observations at. pages.896 and,.897 of the judgment wauld be as, 
follows: ee Old. des oe vide Nine, ee 
E “The natùre ` ‘and ambit of-the A ‘of the Authority aoting ander the a ‘of 
Wages "Act ate : Ka the ‘Authority has no jurisdiction: 'to decide whether the services of an 
sinployee have been rightly or wrongly terminated or whether the ‘dismissal is lawful or unlaw- 
ful; (2) the primary’ furiction ‘of the ‘Authority is to-determine what the wages of the employee 
are and whether there has been delay i in the payment Of thoseiwages or a deduction from those 
wages; (8) in order to determine the wages it may be necessary. to determine what, the terms of 
the éontrdet were under which the employee was émployed and under which he was claiming 
his' wages; (4) in ordér to determine what the contract -was, what the terms of the contract. were, 
what ‘werd the wages! due under'the contract,-it might become. necessary for the Authority to 
determine whether in ‘the first place there was an ‘employment or not; and (5) when there isa 
dispute as to which'is the contract that governs the relationship of the parties and if two rival 
contracts ‘are in ithe field, then the’ Authority under the Payment.of Wages Act. has no juris- 
diction to decide-which of the contracts.should regulate the rights of the partites.”. i 
“Tt -will -thus ‘be seen ‘that the.fourth item, namely, the necessity. to deter: 
minè! what the contract was,' necessarily postulates necessity to.find out the 
terms: of ‘the contract, because the ‘Authority has to find what were the wages, 
due under the ‘contract, and to find'all this.it might be necessary to deter- 
mine in‘the first’ place- whether there:was' an'employment or not. We, there- 
fore, fail: to seé ‘how it could be said that the Authority even under the Pay- 
ment of Wages ‘Act lacks: jurisdiction to determine’ when an issue-is joined as 
to' ‘whether there ‘was ‘or was'not an employment, or a relationship of employer 
and employee ‘between the claimant and ‘the person against whom payment is 
. Claimed. We are unable to interpret'the Division Bench: decision of this Court 
in Ramkrishna Ramnath v. Payment of. Wages Authority tantamounts [sic] to 
a' view that the Authority under the Payment of ‘Wages Act lacks ‘jurisdiction 
to' decide the question of existence or‘otherwise of a! ‘relationship of employer 
and ‘employee: ‘between the omiman ond the aes against whom the claim is 
wadė: Tail i We a, 
"Here wemay ‘consider another ae aiel on’ behalf of the contesting 
respondents, namely, that the pleadings of the parties in the ‘case before us 
had, ‘raised : a! question of more than the'edntract. ‘The contention is that the 
claimant claims to have been’ employed through -Zibal, who is alleged to be an 
agent. of ‘employee of opponent No. ‘ 15: “wheréas’ ‘opponent - No, 1 says that 
oppénent No, 2 Zibal'is an ‘independent contractor, and théréfore, in that sense, 
thie Authority’ will! bave to deterihine' the ! nature of relationship betwéen the 
daiment? anid’ opponent No, T aiid’ ‘also between ’ oppénerit No. 1 aid opponent 
No. 2 inter se. | That may be so,‘ but Wwe ‘Fail’ to see how jmérély because, the 
Anttiopit ‘is bie ates ed to. determine’ who had “employed the “claimiant and! on 
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ed as a part of the inquiry into ancillary matter required to be decided to 
determine the basic question of relationship between the claimant and the 
person from whom the payment is claimed. 

The Full Bench decision of this Court was before the Supreme Court in Shri 
Ambica Mills Co. v. S. B. Bhatt. At page 975, the Supreme Court observed 
as follows: 

“...Now, if a claim is made by an employee on the ground of alleged legal deduction or 
alleged delay in payment of Wage. several relevant facts would fall to be considered. Is the 
applicant an employee of the opponent ?; and that refers to the subsistence of the relation 
between the employer and the employee. If the said fact is admitted, then the next question 
would be what are the terms of employment ? Is there any contract of employment in writing 
or is the contract oral? If that is not a point of dispute between the parties then it would be 
necessary to enquire what are the terms of the admitted contract. In some cases a question 
may arise whether the contract which was subsisting at one time had ceased to subsist and the 
relationship of employer and employee had come to an end at the relevant period. In regard 
to an illegal deduction a question may arise whether the lockout declared by the employer is 
legal or illegal. In regard to contracts of service sometimes parties may be at variance and 
may set up rival contracts, and in such a case it may be necessary to enquire which contract 
was in existence at the relevant time.” 

There is, therefore, no doubt that one of the crucial questions that must 
arise for decision if a claim is made, whether under the Payment of Wages 
Act or under the Minimum Wages Act, is to determine the nature of relation- 
ship between the claimant and the person from whom the payment is claim- 
ed. In this connection it is worthwhile to note that the provisions of the 
Minimum Wages Act provide for a definition of both ‘‘employee’’ and ‘‘em~- 
ployer’. The object of the Legislature in providing these definitions must 
necessarily be to indicate the rights of persons who are employees and which 
claims can be made against the employers or ex-employers, The Legislature 
having provided its own dictionary for the words used by it, it is difficult to 
accept the contention that the Authority created under the statute for admi- 
nistering the statute and for adjudicating the claims under the statute is de- 
barred from considering the adjudication whether a person who claims to be 
an employee of a person against whom a claim is made is or is not an em- 
ployer. The learned counsel for the petitioner contended that the existence 
of this kind of jural relationship of employee and employer is a jurisdictional 
fact, which alone gives jurisdiction to the Authority created under the Act. 
In our opinion, this submission is well founded and must be accepted. It will 
be seen that s. 24 of the Minimum Wages Act bars suits in respect of claims 
which could have been recovered by claimants under s. 20 of the Minimum 
Wages Act. We are unable to find, therefore, any provision either in this Act 
or in other law which could be said reasonably to provide a forum for adjudi- 
eation of the dispute when the dispute is about the nature of relationship of 
employer and employee between the claimant and the person against whom 
the claim is made. 

It is true that the Authority created under the Act for adjudication of the 
claims and giving directiuns has to exercise its jurisdiction in the limited field. 
At the same time, this Authority is given exclusive jurisdiction to determine 
the questions, which it is called upon to adjudicate’ and decide. It has to 
operate within these two limits, and therefore, the power to adjudicate all the 
necessary questions for effective administration of law and effective adjudica- 
tion of claims must be found within the four corners of the Act. 

The learned counsel for the contesting respondent also made a reference to 
a decision of the Punjab High Court reported in Sher Singh Varma v. Rup 
Chandra. That was a case in respect of a claim under s. 33(C)(2) of the 
Industrial Disputes Act. We do not think that the provisions of the Industrial 
Disputes Act and the provisions of the Minimum Wages Act are in pari materia. 

6 (1965) F.J.R. 206. 
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It is not, therefore, necessary to consider the principle on which that case was 
decided. - \ R 
Considering, therefore, the matter from all aspects, we have come to the 
conclusion that the view taken by-the Authority under the Minimum Wages 
Act in this case that it lacks jurisdiction to determine the question whether 
the claimant was or was not the employee of opponent No. 1 cannot be sus- 
tained. We hold that the Authority has jurisdiction to decide the question of 
the nature of relationship between the claimant and the person against whom 
the claim is made and to that extent the failure to exercise jurisdiction cannot 
be sustained. 
_ It may be noted here that any other objection to the jurisdiction of the 
Authority under the Minimum Wages Act is not considered by us in disposing 
of this petition. If any such objection is raised, that would be considered on 
its merits in disposing of the application. 

The result is the order dated November 3, 1966, passed by the Authority 
under the Minimum Wages Act is set aside and cases are remanded for fresh 
disposal, according to law. This order will also govern other applications which 
were disposed of on the same basis. The petitioner is entitled to the costs 
from respondent No. 1. Order set aside. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Chandurkar. 
AMINUDDIN SHEIKH HAFIZUDDIN v. BHAOJI HIRAMANSA.® 


Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), Secs. 27, 45(2) 
—Maharashtra Agricultural Lands (Ceiling on Holdings) Rules, 1962. Rule 10(3)—Procedure 
to be followed by authorities to determine person entitled to surplus land under Act. 

The purpose of the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, 
being to achieve socio-economic goal of providing land to needy persons in certain order of 
priorities, the authorities concerned are required to follow scrupulously and deliberately 
every rule and every step prescribed so as to ensure fulfilment of the object of the Act. That 
object will be defeated if the procedure for grant of lands is unduly hampered or hustled 
through. 

In order to determine the proper person entitled to surplus land under the Act, sufficient 
notice must be given under the Maharashtra Agricultura] Lands (Ceiling on Holdings) 
Rules, 1962, and wide publicity ensured to make as many people know as possible, not 
only in the village in which the land is situate, but in villages within a radius of five miles, 
about allotment of land. Sufficient time must be given after a person comes to know 
that certain land is available for allotment and farther procedure cannot be hastened through. 
In preparing the provisional statement in Form XII as required by rule 10(3) of the Rules, 
the authorised person must arrange the names of the applicants according to the order of 
priority provided by s.27 of the Act. Therefore at this stage some inquiry is contem- 

. plated regarding claims of various persons who belong to particular category to determine 
the order of priorities. A further opportunity is given by the Rules to make objections in 
writing. Even if no objections in writing have been made, objections can be taken orally 
if a date is fixed for hearing objections. It is only after a fair opportunity is given to all 
claimants and to all objectors that a final decision as to the choice of person entitled to the 
grant of land can be made. 


Tre facts appear in the judgment. 


M. W. Samudra, for the petitioner. 

8. N. Kherdekar, for respondent No. 1. 

P. G. Palsikar, Hon. Assistant Government Pleader, for respondents Nos. 
2 to 4. 


* Decided, December 21, 1967. Special Civil Application No. 1117 of 1966. 
B.LR—s0 


422 . THE BOMBAY LAW REPORTER. [VoL. LXX, 


ABHYANKA4R J. This petition under art. 227 of the Constitution challenges 
an order of the Sub-Divisional Officer, Akot, dismissing a revision application 
filed by the petitioner before that officer against an order of allotment of land 
in favour of respondent No. 1 by the Naib Tahsildar, on July 12, 1966. 


The petitioner claims to be a landless person. 3 acres and 17 gunthas of 
land out of field survey number 94 with a total area of 17 acres and 26 gunthas 
at village Talegaon Bk., in Akot Taluq of Akola district, were declared surplus 
and vesting in the State. After possession was taken under a Panchanama, 
proceedings were initiated before respondent No. 2, that is, the Naib Tahsildar, 
Akot, for grant of that land to persons eligible under s. 27 of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) Act, 1961. The original records 
of the proceedings before the Naib Tahsildar as well as the Sub-Divisional 
Officer have been made available at the hearing. Even though information 
given in the petition and the documents filed by the petitioner is insufficient 
to gather all the necessary facts, we have had the benefit of the records of the 
revenue proceedings before us and they are referred to in this order, 


After the intimation of possession having been taken was received, the Naib 
Tahsildar ordered a notice in form X of the Rules, called the Maharashtra 
Agricultural Lands (Ceiling on Holdings) Rules, 1962, to be issued calling 
claims of persons who are entitled to grant of land under the Ceiling Act. That 
notice is to be found at page 15 of the Naib Tahsildar’s record. By this notice 
applications were invited in form No. XI claiming grant of land from persons 
having various degrees of priority, as provided in s. 27 of the Ceiling Act. 
This notice was apparently issued on May 17, 1966, and though the notice states 
that applications for grant of land may be made within a mouth of the publi- 
cation of this notice, respondent No. 2 fixed the case for May 25, 1966. By 
that date applications frum several persons appeared to have been received and 
they are to be found at pages 30 to 108 of the Naib Tahsildar’s record. On the 
next date fixed, that is, June 21, 1966, a provisional statement of claims in Form 
No. XII was prepared and was sent for publication as required by Rule 10(3). 
Along with this, a notice in Form No. XIII calling upon persons concerned to 
submit objections in relation to any matter provided in the provisional state- 
ment, and also inviting applications in Form XI for grant of surplus land in 
respect of which there are no applicants, seems to have been issued. This 
notice in Form XIII is at page 19 of the Naib Tahsildar’s record and the pro- 
visional statements in Form XII are at pages 19 to 29 of the record. There- 
after, on receipt of publication report, respondent No. 2 fixed the case for 
receipt of objections on the provisional statements till June 21, 1966. On that 
date, the order-sheet shows, that no claims or objections having been received, 
order for preparing final statement was issued, and final statement in Form 
No. XII was ordered to be published on June 24, 1966 with a notice in Form 
No. XIV. The next date was July 12, 1966 when the following order seems to 
have been noted: 


“All the applicants in the final statement belong to one and the same category. Hence as 
prescribed in rules the lots are drawn and the name of Bhauji Hiraman of Talegaon Kd. on the 
slip picked up. Hence the land is granted to him. He is prepared to pay the occupancy price 
thereof. Almost all applicants are present.” 

It is against this order that the petitioner preferred a revision application be- 
fore the Sub-Divisional Officer on August 17, 1966. The revision application 
seems to have been presented through a counsel. . It appears that before the 
revision application was filed on August 17, 1966, the petitioner had filed an 
application before the Sub-Divisional Officer on July 18, 1966, styled as an 
application for allotment of land. In this application, a complaint is made 
about the allotment of land to respondent No. 1 Bhauji on the ground that 
he already cultivated about 28 acres of land, and therefore, was not entitled 
to get it. It is stated that Bhauji forms a joint Hindu family with his father 
and brothers and is joint owner of this land. On receipt of this application, 
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the Sub-Divisional Officer forwarded it to Shri Alshi, that is, the Naib Tah- 
sildar, who had passed tke order of allotment with the following endorsement: 

“Forwarded to Shri Alshi. He will hear the parties and pass suitable orders.” 

This application contains a further endorsement under the signature of the 
Naib Tahsildar to the following effect: 

“The applicant is heard. He simply says that non-applicant possesses half share in the 
property owned by his father and brothers. The non-applicant has made an affidavit to the 
effect that he is separate from his father and brothers and he has no interest in the property 
owned by his father or brothers. The application is filed and the affidavit is accepted as true.’ 
It is not clear how such an interim application came to be filed before the 
Sub-Divisional Officer and disposed of in the manner stated above. 

To resume the progress of the revision application before the Sub-Divisional 
Officer, it is to be noted that the Sub-Divisional Officer dismissed the revision 
upplication without notice to the opposite side on August 26, 1966, observing: 

“There is no provision of appeal or revision nnder section 38(1) of the Ceiling Act in respect 

of distribution of surplus land under section 27 (1) of the Ceiling Act. The application, therefore, 
cannot be entertained. Inform the applicants accordingly and file.” 
It is this order of the Sub-Divisional Officer which is challenged before us by 
the petitioner. There is no doubt that the order of the Sub-Divisional Officer 
cannot be attacked successfully on the ground either of want of jurisdiction or 
any error of exercise of jurisdiction. No such application for revision could 
lie before the Sub-Divisional Officer against the order of the authorised per- 
son granting land under the Ceiling Act. But we have heard the petitioner 
at length and we have come to the conclusion that even though the remedy 
pursued by the petitioner was not available to him, the proper order that 
should have been passed by the Sub-Divisional Officer, having reference to the 
provisions of the Act, was to direct presentation of the revision application to 
the proper authority. 

Under s. 45(2) of the Ceiling Act, an express provision is made empower- 
ing the State Government suo motu or on an application made to it by the 
aggrieved person to revise the order passed under s. 27 of the Ceiling Act, 
and this power of the State Government can be delegated to the Commissioner 
under gub-s. (3) of s. 45. We are informed that the Divisional Commissioner 
has, in fact, been delegated with these powers. We are inclined to take a 
lenient view of the step taken by the petitioner in approaching a wrong forum 
seeking redressal of his grievance because of the fact that a publie duty 18 
required to be performed by the Collector, or a person authorised by him, in 
distribution of surplus land that comes to vest in the State. The Legislature 
has taken pains to indicate the order of priority in which such surplus land 
should be granted in s. 27. It is, therefore, manifest that the grant of land 
is not by way of patronage, but by recognition of legal rights of a person 
entitled to such land in crder of preference indicated in the statute. In order 
to determine the proper person so entitled elaborate provision is made in the 
Rules of giving public notice at several stages of the proceeding in connec- 
tion with allotment and when it is found that some of these provisions have 
been lost sight of in the instant case, we consider that the matter should be 
relegated to the authority which has power to revise these orders. The various 
steps taken in this case in the Court of the Naib Tahsildar indicate that 
enough attention was not paid not only to the observance of the requirements 
but also the purpose of the rules. Sufficient notice must be given and wide 
publicity ensured to make as many people know as possible, not only in the 
village in which the land is situate, but in villages within a radius of 5 miles, 
about allotment of land. It may be that the rule requiring publication of first 
notice in all villages within a radius of 5 miles perhaps results in undue bur- 
- den on the machinery in the Tahsil Office and the rule making authority may 
like to revise this provision. But so long as the provision stands that provi- 
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sion has to be complied with. What is more important is that sufficient time 
must be given after a person comes to know that certain land is available for 
allotment and further procedure cannot be hastened through. In particular, 
attention must be drawn to the provision of sub-rule (3) of rule 10 which en- 
joins on the authorised person to prepare provisional statement in Form XII 
and in preparing such provisional statement the names of applicants have to 
be arranged according to the order of priority provided by.s. 27. If this rule 
is to be satisfied, it is evident that at that stage some inquiry is contemplated 
regarding claims of various persons who belong to particular category to .de- 
termine the order of priorities. Preparation of the provisional statement thus 
is not a mechanical process and is not a mere compilation. A further oppor- 
tunity is given by the rules to make objections in writing. If these objections 
are made, or capable of being made, further date is necessary to be fixed to 
hear these objections. At this stage, even if no objections in writing have 
been made, objections could be taken orally if a date is fixed for hearing ob- 
jections. This also does not appear to have been done in the instant case. It- 
is only after a fair opportunity is given to all the claimants and to all ob- 
jectors that a final decision as to the choice of person entitled tothe grant of 
land can be made. It is obvious to us that this entails an elaborate inquiry 
and time necessarily prescribed for various steps has a purpose and that pur- 
pose will be defeated if the procedure is unduly shortened. 


In the instant case it is the contention of the petitioner that respondent 
No. 1 is not a landless person. Whether there is any merit in this contention 
will be a matter to be decided by an appropriate authority after inquiry. 
But what we find is that a proper opportunity to raise such contention does 
not seem to be available in the manner in which the proceedings have been 
continued and have been disposed of by respondent No. 2. 


‘We also feel that the purpose of the Ceiling Act being to achieve socio- 
economic goal of providing land to needy persons in certain order of priori- 
ties, the authorities concerned are required to follow scrupulously and deli. 
herately every rule and every step prescribed so as to ensure fulfilment of 
the object of the legislation. That object will be defeated if the procedure 
for grant of lands is unduly hampered or hustled through. 


In view of the nature of the legislation and the difficulty of the claimants 
in knowing of the provisions of the law, the Sub-Divisional Officer would have 
been well advised to point out that a revision application is provided for be- 
fore the State Government or the Commissioner as a delegate and not before 
the Sub-Divisional Officer and the application for revision should have been 
allowed to be presented to the proper Court. 

We, therefore, set aside the order of the Sub-Divisional Officer rejecting the 
revision application and direct that the application may be returned to the 
petitioner for presentation to the proper authority, namely, the Commissioner. 

The petition thus sueceeds. But in the circumstance there will be no order 
as to costs. : 

Petition allowed. 
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CRIMINAL REVISION. 
[NAGPUR BENCH 


Bofore Mr, Justice Abhyankar and Mr. Justice Chandurkar, 
NARAYANRAO MADHAORAO DATARAO 


v. 
THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Seo. 465—Accused jointly tried with other accused found 
to be of unsound mind— Whether trial of other accused should be postponed, 


Under 8.465 of the Criminal Procedure Code, 1898, the provision for postponement of 
further proceedings applies in the ‘case’ of an accused suspected to be of unsound mind only 
and does not imply postponement of the whole trial in respect of his other co-accused. 

Nar Singh v. State of Uttar Pradesh}, applied, 


Tr facts appear in the judgment. 


R. D. Saranjame, for the applicant. 
8. M. Hajarnavis, Additional Government Pleader, with R. B. Chaubal, P.P. 
of Amravati, for the State. 


ABHYANKAR J. The applicants are nine out of ten accused who are stand- 
ing their trial before the Sessions Judge, Amravati, in Sessions Trial No. 6 
of 1967. By this revision application, the applicants challenge the correct- 
ness of the order of the Sessions Judge, Amravati, passed on October 17, 1967, 
directing postponement of the whole trial of all the accused awaiting report 
of the Government under s. 466 of the Criminal Procedure Code because one 
of the accused, namely accused No. 2 Purushottam, was reported to be of un- 
sound mind. 

The applicants along with original accused No. 2 Purushottam, were com- 
mitted to stand trial on the charge of having caused the death of one Moti- 
ramji Kadam and his son Dadarao on October 18, 1966, in Rajapeth locality 
of Amravati town. 

The trial commenced before the Sessions Judge, Amravati, on September 
18, 1967, and was continued from day to day till September 22, 1967. On 
that date, the trial was adjourned to October 4, 1967. It is alleged that dur- 
ing this interval accused No. 2 Purushottam was showing signs of aberration 
and was segregated on or about September 26, 1967, for observation of the 
Jail Authorities. 

When the trial was resumed on October 4, 1967, Mr. Sapre and Dr. Desh- 
pande were examined in Court to find out the mental condition of accused 
No. 2 Purushottam. The learned Judge made a note on that date to be found 
on record page 74 of the Sessions record, stating that certain questions were 
put to the accused Purushottam. Though the accused Purushottam was able 
to answer some questions correctly and recognise people, he suddenly became 
irrelevant. The learned Judge, therefore, directed that accused Purushottam 
be kept under observation for a further period of 10 days in the Mental 
Hospital at Nagpur and the trial be adjourned to the next date fixed for 
hearing which would be communicated later awaiting the report of the Super- 
intendent, Mental Hospital, Nagpur. 

The trial was resumed on October 16, 1967, when the Superintendent of 
the Mental Hospital, Nagpur, Dr. Mujawar was examined before the Court. 
Dr. Mujawar stated, after referring to the signs of the patient and the obser- 
vation made by the Medical Officer, that in his opinion Purushottam was not 
in a position to make his defence for another two weeks and though he was 
not completely insane he was given to intervals of Incidity and mental imbal- 
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ance. Dr. Mujawar also opined that Purushottam will take at least two . 
months before he is completely cured and brought to normalcy. In view of this 
statement of the Medical Officer in-charge of the Mental Asylum, it appears, 
a request was made on behalf of the applicants i.e. original accused Nos. 1 
and 3 to 10, that the trial of these applicants may be separated from that of 
accused No. 2 Purushottam, so that the trial of the applicants may not be un- 
necessarily delayed. After hearing arguments, the learned Judge declined to 
separate the trials and ordered that further proceedings in Sessions Trial No. 
6 of 1967 were postponed and a report be made to the State Government 
under s. 466 of the Criminal Procedure Code. This order is the subject- 
matter of the present revision application. 


It is urged on’ behalf of the applicants that the procedure required to be 
followed when any of the accused pérsons standing trial or committed for 
trial is found to be of unsound mind is provided for in s. 465 of the Crimi- 
nal Procedure Code and on true construction of the provision of the Code 
postponement of the whole trial in respect of all the accused is not warranted. 
Section 465 is as follows: 

“(1) If any person committed for trial before a Court of Session or a High Court appears 
to the Court at his trial to be of unsound mind and consequently incapable of making his defence, 
the jury, or the Court, shall, in the first instance, try the fact of such unsoundness and incapacity 
and if the jury or Court, as the case may be, is satisfied of the fact, the Judge shall record a 
finding to that effect and shall postpone further proceedings in the case and the jury, if any, 
shall be discharged. 

(2) The trial of the fact of the unsoundness of mind and incapacity of the accused shall be 
deemed to be part of his trial before the Court,” 

It is urged that what is required to be postponed in respect of further pro- 
ceedings is the proceedings in the ‘case’ and not the postponement of the 
trial. The opening words of s. 465(/) show that when more than one per- 
son are committed for trial on one or more charges permissible under the 
Code, the trial before the Court of Session is one trial in respect of all the 
accused. They are liable to be tried jointly if the conditions of the sections 
permitting joint trial as provided in ss. 234 to 239 of the Code are satisfied. 
It does not appear that it has been disputed in this case at any time that the 
joint trial of the accused with original accused No. 2 Purushottam suffered 
from any infirmity. Even when more than one person are tried jointly, how- 
ever, so far as each individual accused is concerned, it is his ‘case’ which is 
tried separately in the same trial and the use of the word ‘case’ in s. 465(/) 
which makes a special provision in the contingency of one of the accused be- 
ing of unsound mind clearly indicate that what is to be postponed is only 
the trial in respect of the ‘case’ of that particular accused and not the trial 
of other accused. In other words, the contention of the applicants is that each 
accused has to face his own case though the trial is joint. That joinder of 
trial does not obliterate the fact that the prosecution has to prove its case 
against each of the accused separately and when the section has advisedly used 
the word ‘case’ it must mean that what is required to be postponed is only 
the trial of a particular accused who is alleged or found to be of unsound 
mind and not the cases or the trial of other accused. 


The learned Additional Government Pleader appearing for the State, whose 
assistance we appreciate, has placed before us certain other relevant provisions 
of law ‘and, in particular, the analogy of art. 134 of the Constitution which 
has received authoritative interpretation. Under art. 184(7) of the Consti- 
tution an appeal lies to the Supreme Court from any judgment, final order 
or sentence in & criminal proceeding of a High Court, if the High Court certi- 
fies that the ‘case’ is a fit one for appeal to the Supreme Court under cl. (c) 
cf art, 134(7). It is common knowledge that several accused join in chal- 
lenging their convictions in a single appeal before the High Court, and the 
question that arose was whether the grant of certificate to one such accused 
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on the ground that it was a fit case for appeal to the Supreme Court auto- 
matically enabled other accused in whose cases such certificate was not call- 
ed for or appropriate have the right of appeal to the Supreme Court. 

The matter was considered in Nar Singh v. State of Uttar Pradesh.! The facts 
leading to that decision are instructive. In an appeal against convictions under 
ss. 148, 307/149 and 302/149, Indian Penal Code, by several accused before 
the High Court, the High Court judgment by mistake convicted one Nanhu 
Singh who was entitled to be acquitted and was, in fact, intended to be ac- 
quitted on the basis of the findings reached in the High Court. By mistake 
the actual order that came to be passed in the High Court was convicting 
this Nanhu Singh and acquitting Bachan Singh. But along with Nanhu 
Singh the conviction of other persons, one of them being Roshan Singh, was 
also affirmed. When the error was detected, it was brought to the notice of 
the State Government who promptly remitted the sentence, and ordered the 
release of Nanhu Singh. But the High Court pointed out that in spite of re- 
mission and release the charge of murder still stood and would have all the 
adverse effects in future. An application for leave to appeal therefore was 
made on behalf of Nanhu Singh under art. 134(/)(c) of the Constitution as 
a fit case for appeal to the Supreme Court and a certificate was granted under 
that clause by the High Court not only permitting Nanhu Singh to file an 
appeal but also other two accused whose convictions were properly confirmed 
and who had otherwise no right of appeal. The question, therefore, that arose 
for decision was the meaning to be given to the use of the word ‘case’ in 
el. (c) of art. 184(/) of the Constitution. In interpreting this word, their 
Lordships observed as follows in para. 3 at page 458 of the Report: 


“...As regards the other two, there was nothing in their cases to warrant the issue of a 
certificate but the learned High Court Judges thought (wrongly in our opinion) that they were 
bound to do so because Article 184(1)(c) speaks of a ‘case’ and they considered that the only 
‘case’ before them was the appeal as a whole, 

That, in our opinion, is wrong. ‘Case’ as used there means the case of each individual person. 
That would be so even if the trial had been by the High Court itself but it is even more so on 
appeal because, though several persons may join in presenting a common memorandum of 
appeal (if the Rules of the Court in question so permit), the appeal of each forms a separate 
‘case’ for those purposes, That is obvious from the fact that every person who is convicted 
need not appeal nor need several convicts appeal at the same time under a joint memorandum; 
and if it were necessary to send up the ‘case’ as a whole in the sense which the learned High 
Court Judges contemplate, it would be necessary to join even those who were acquitted so that 
the ‘case’ (in that sense) could be reviewed in its entirety. We are clear that that is not the 
meaning of the word in the context of Article 134(1) and that the High Court was wrong in thinking 
that it was.” 

In our opinion, the same principle of construction ought to govern interpre- 
tation of s. 465(/) of the Criminal Procedure Code. It does not appear to 
be intended that merely because one of the accused jointly tried with others 
in a trial before the Court of Session is found to be of unsound mind, the 
whole trial i.e. the trial of accused other than such person should be post- 
poned to an indefinite period till the other provisions of this Chapter can be 
brought into force. We are satisfied that postponement of further proceed- 
ings must be limited to the trial of the accused alleged to be of unsound mind 
only and reference to postponement of proceedings in the ‘case’ must mean 
the case of the particular accused and not others. 

Whereas a provision is made in the Code when necessity is found of sepa- 
rating trials of persons jointly tried or liable to be tried jointly in gs. ‘3387, 
338 and 339 of the Code or s. 312 of the Code in case of absconding accused, 
there is no separate provision for a contingency occurring during the course 
of trial of several accused when one of them is suspected to be of unsound 
mind. After providing for postponement of further proceedings in a case in 
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sub-s. (Z) of s. 465, we do not find any other provision in this Chapter. If 
the construction put by the learned Sessions Judge is to be accepted as correct 
at what further stage or in what contingency the trial can be resumed in res- 
pect of other accused? Absence of any such provision would also warrant 
the conclusion that the provision for postponement of further proceedings is 
made applicable in the ‘case’ of an accused suspected to be of unsound mind 
only and does not imply postponement of the whole trial in respect of other 
accused. In this view of the matter, we must hold that the order dated 
October 17, 1967, postponing the whole trial cannot be sustained and is here- 
by set aside. We direct that the trial of the applicants shall proceed from 
the stage at which order dated October 17, 1967, was passed and shall be con- 
eluded according to law. 

As regards accused Purushottam, who is suspected to be of unsound mind, 
orders in his case will have to be passed according to other provisions of 
Chapter XXXIV in due coure. 

In the result, the revision application is allowed. 

A copy of this judgment may be handed over to the Public Prosecutor and 
the records may be sent immediately. 

Application allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Bal. 
BIJIBAI SALDHANA v. RAMA MANOHAR THANNU MISHRA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 5, 14, 
15, 13, 22—Whether expression “ who has derived title before the commencement of... 
Ordinance 1959” in 8. 5 (11) (b) qualifies expression ‘‘ his predecessor. ” 

The expression “ who has derived title before the commencement of.the Bombay Rents, 
Hotel and Lodging House Rates Control (Amendment) Ordinance 1959,” occurring in 
s. 5 (11) (b) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
qualifies the expression “‘ any person” and not ‘ his predecessor.” 


THe facts are stated in the judgment. 


Y. T. Walavalkar, with D. D. Samant, for the petitioner. (In both matters). 
R. B. Andhyarujina, with Vilas V. Kamat, for opponent No. 1. (In both 
matters). 


Bau J. These two companion matters raise a common question of law for 
decision and can be conveniently dealt with together. The facts giving rise 
to them are briefly these: 

The property bearing Tika No. 16, C.S. Nos. 5 and 6 of Thana, formerly 
belonged to one Vasanji Padamsi. On a part of this property there was a 
shed known as the ‘‘Big godown’’. By a lease-deed dated April 13, 1959, 
Vasanji leased out the shed and the site under it to one D. B. Naik ata 
monthly rent of Rs. 225. Under the terms of the lease the lessee was entitled 
to make improvements, alterations or modifications at his own cost and was 
also entitled to sublet the premises subject to the condition that when the 
lease was terminated the sub-lease would also be deemed to be terminated. 
Naik converted a part of the shed into four shops. Two of these were let out 
by him to Mahamood Abdul Rehman alias 8. A. P. Mahamood, the petitioner 
in Spl. C. A. No. 244 of 1967, at a monthly rent of Rs. 150 and one more 
was let out to Bijibai Saldhana, petitioner in Spl. ©. A. No. 248 of 1967, at 
a monthly rent of Rs. 60. There was a dispute as to when these shops were 
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jet out to the two petitioners; the petitioners claiming that they had entered 
into possession on April 25, 1959 and respondent No. 1 (hereinafter referred 
to as ‘the respondent’) contending that they had come on the property in 
September 1959. Both the Courts below have, however, concurrently found 
that the premises were let to the petitioners in September 1959 and that find- 
ing is not challenged before me by Mr. Walavalkar, learned counsel for the 
petitioners. : 

On September 28, 1959, Naik assigned his rights to one P. Hamid Koya by 
an assignment-deed of that date and the petitioners attorned to the assignee. 
Thereafter, in 1961 Vasanji filed a suit for eviction and arrears of rent against 
Naik and Koya in the Civil Court at Thana. The claim for eviction was, 
however, subsequently given up and a decree for arrears of rent alone was 
passed in that suit. Pending the said suit the property was purchased from 
Vasanji by Ram Manohar Thannu Mishra, the respondent in both these peti- 
tions. It is not known whether the respondent had been brought on the re- 
cord of that suit before the decree was passed but proceedings for the execu- 
tion of that decree were started jointly by Vasanji and the respondent. A 
Receiver came to be appointed in those proceedings and although his appoint- 
ment was for the purpose of collecting rent from the sub-tenants who were 
occupying the premises, he somehow obtained possession of the premises in the 
occupation of Mohamood on March 22, 1962, by breaking open his locks dur- 
ing his absence. This led to an application by Mohamood (Misc. Application 
No. 53/62) to the executing Court for restoration of possession. The matter 
was compromised and a compromise purshis signed by the respondent and by 
the constituted attorney of Mohamood as well as by the Receiver, was filed 
in Court on July 2, 1962. Under the terms of the compromise Mohamood 
was to be restored to possession on July 6, 1962, on his paying Rs. 530. 
Mohamood was further to pay Rs. 175 per month as rent of the premises from 
July 1, 1962, onwards. Mohamood paid Rs. 530 as agreed and was put in 
possession of the premises on July 6, 1962. 

After Mohamood was thus restored to possession, the respondent filed Civil 
Suit No. 271/62 against Naik and Koya for eviction. To that suit he joined 
the Receiver also as a party defendant. None of the two petitioners was. 
however, made a party to that suit. The suit was dismissed by the trial Court 
but in an appeal filed by the respondent in the District Court at Thana, that 
dismissal was set aside and the suit was decreed. The respondent then started 
execution proceedings and in execution of a warrant issued in those proceed- 
ings dispossessed both the petitioners on August 1, 1964. 

The petitioners approached the executing Court by filing applications for 
restoration of possession under r. 100 of O. XXI of the Code of Civil Pro- 
cedure but their applications were dismissed. Both of them then filed origi- 
nal suits in the Civil Court at Thana for establishing their right to present 
possession and for restoration of possession. Their suits, however, came to be 
dismissed and the appeals filed by them in the District Court at Thana also 
met with the same fate. They have, therefore, come to this High Court under 
art. 227 of the Constitution for challenging the decisions of the Courts below. 

On these facts which are no longer is dispute, Mr. Walavalkar, learned coun- 
sel for the petitioners, argued two points before me, viz: 

(i) that the premises were let to the petitioners lawfully by Naik and 
hence they were ‘tenants’ as defined in s. 5(/1)(b) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947 (hereinafter referred to as the 
‘Rent Act’); and 

(ii) that by virtue of the compromise between the respondent and Moha- 
mood (recorded in Mise. Application No. 53/62) the latter also became a con- 
tractual tenant of the respondent from July 1962. 

According to Mr. Walavalkar, the petitioners being thus ‘tenants’ under the 
Rent Act, were entitled to the protection of that Act and were not liable to 
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eviction in execution of the decree obtained by the respondent in Civil Suit 
No. 271/62 against Naik and Koya. 

Before dealing with the first of the above points it will be convenient to set 
out the relevant provisions of the Rent Act which admittedly applies to the 
premises with which we are concerned in these petitions. 

Section 15(/) of the Rent Act reads as follows: 

“ 15. (1) Notwithstanding anything contained in any law, but subject to any contract 
to the contrary, it shall not be lawful after the coming into operation of this Act for any tenant 
to sub-let the whole or any part of the premises let to him or to assign or transfer in any other 
manner his interest therein. ” 

There is a proviso to this section but it is not material for the purposes of 
this case. 

The expression ‘‘but subject to any contract to the contrary’’ was introduced 
retrospectively by Bombay Ordinance III of 1959 (hereinafter referred to as 
‘the Ordinance’) which was later repealed and replaced by Bombay Act XLIX 
of 1959. Prior to this amendment subletting, transfers and assignments were 
totally prohibited irrespective of whether the contract of lease permitted the 
same or not. A large number of tenants had, however, sublet the premises 
let to them or transferred or assigned their interest therein in spite of the 
prohibition, with the result that the sub-tenants, transferees or assignees as 
well as the tenants themselves stood in danger of being evicted. To remedy 
the situation thus created and to provide a deadline after which subletting 
would not be lawful, the Governor of Bombay promulgated the Ordinance on 
May 21, 1959. Section 15 as it then stood was renumbered as s. 15(J) and a 
new sub-section was added as sub-s. (2). It was again substituted by a fresh 
sub-s. (2) by Maharashtra Act No. XXXVI of 1962. 

Section 15(2) as it now stands consists of two paragraphs. The first legalises 
subletting, transfers and assignments which had taken place prior to May 21, 
1959, provided the sub-tenants, transferees or assignees had continued in pos- 
session till that date while the second provides: ‘‘The provisions aforesaid of 
tbis sub-section shall not affect in any manner the operation of sub-section (J) 
after the commencement of the Ordinance aforementioned.’’ Thus after May 
21, 1959, a tenant could lawfully sublet if, and only if, the contract of lease 
expressly permitted him to do so. In the present case the lease-deed dated 
April 18, 1959, by clause (4) of it, expressly permitted the lessee Naik to sublet 
the premises leased to him and it is, therefore, beyond dispute that the peti- 
tioners were lawful sub-tenants. The question, however, is whether for that 
reason they became the tenants of the landlord Vasanji and after him of his 
transferee i.e. the respondent, and were entitled to protection against eviction 
by him in execution of his decree against Naik. 

Section 14 of the Rent Act which was amended simultaneously with s. 15(/) 
in 1959 reads: 

“14. Where the interest of a tenant of any premises is determined for any reason, any 
sub-tenant to whom the premises or any part thereof have been lawfully sublet before the 
commencement of the Bombay Rents, Hotel and Lodging House Rates Control (Amendment) 
Ordinance (1959) shall, subject to the provisions of this Act, be deemed to become the tenant 
of the landlord on the same terms and conditions as he would have held from the tenant if the 
tenancy had continued.” 

This shows that in order to be elevated to the status of a direct tenant of the 
landlord on the determination of the interest of the head-tenant, the sub- 
tenant must not only be a lawful sub-tenant but the premises must further 
have been let to him prior to May 21, 1959. In the Courts below the peti- 
tioners were contending that the premises had been let to them by Naik prior 
to May 21, 1959 and hence they became direct tenants of the respondent on 
the determination of the interest of Naik by the decree obtained against him 
by the respondent. That contention is not now open to them in view of the 
concurrent finding of the Courts below that the premises were let to the peti- 
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tioners on or about September 1, 1959 and Mr. Walavalkar has rightly not 
urged that contention before me but has on the contrary fairly conceded that 
the petitioners are not entitled to the benefit of the provisions of s. 14. 

Reliance is placed by Mr. Walavalkar solely on the provisions of s. 5(1/) (b) 
of the Rent Act. He argues (without prejudice to his second contention on 
behalf of Mohamood) that both the petitioners are statutory tenants according 
to the definition given in this section and are hence entitled to the protection 
embodied in s. 12(/) of the Rent Act, which reads: 

“12. (1) A landlord shall not be entitled to the recovery of possession of any premises 
so long as the tenant pays, or is ready and willing to pay, the amount of the standard rent 
and permitted increases, if any, and observes and performs the other conditions of the tenancy, 
in so far as they are consistent with the provisions of this Act.” 

In order to give protection to the tenant, this section imposes a prohibition 
against the landlord in the matter of recovering possession. The expression 
‘tenant’ appearing in this section must of necessity mean a statutory tenant, 
-for no question of recovering possession can arise unless the contractual ten- 
‘ancy is first terminated. It is also clear that the protection is available to the 
tenant against the person who can be said to be his landlord under the Rent 
Act at the relevant time. It must, therefore, be seen whether the petitioners 
were statutory tenants of the respondent as contended by Mr. Walavalkar, at 
the time when the respondent evicted them. 

Although Mr. Walavalkar is relying only on el. (b) of sub-s. (//) of s. 5 
of the Rent Act, in order to understand his argument it will be necessary to 
refer to some of the other clauses also. Section 5(77) of the Rent Act which 
defines the term ‘tenant’ for the purposes of that Act reads: 

“5, (11) ‘tenant’ means any person by whom or on whose account rent is payable 
for any premises and includes 

(a) such sub-tenants and other persons as have derived title under a tenant before the 
commencement of the Bombay Rents, Hotel and Lodging House Rates Control (Amendment) 
Ordinance, 1959 ; ' 

(aa) any person to whom interest in premises had been transferred under the proviso 
to sub-section (1) of section 15; 

(b) any person remaining, after the determination of the lease, in possession, with or 
without the assent of the landlord, of the premises leased to such person or his predecessor 
who has derived title before the commencement of the Bombay Rents, Hote] and Lodging 
House Rates Control (Amendment) Ordinance, 1959 ; 

(c) any member of the tenant’s family residing with him at the time of his death as may 
be decided in default of agreement by the Court; ” 

The main definition contemplates only a contractual tenant because rent is 
payable by him alone. ‘Clauses (a) to (c) contemplate persons who are tenants 
by virtue only of the statutory provisions and are hence commonly known as 
‘statutory tenants’, Mr. Walavalkar argues that cl. (b) on which he relies, 
contemplates two categories of persons not covered by the other clauses. There 
he is right. He is also right in saying that one of these categories contemplates 
a person to whom the premises are leased and who remains in possession after 
the determination of his lease. Mr. Walavalkar however goes further and says 
that the second category contemplates a person to whose predecessor the pre- 
mises are leased prior to the commencement of the Ordinance and who remains 
in possession after the determination of the lease, irrespective of whether the 
person in question came on the premises before or after the commencement of 
the Ordinance. According to him the expression ‘‘who has derived title before 
the commencement of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol (Amendment) Ordinance, 1959’’ occurring in cl. (b) qualifies the expres- 
sion ‘‘his predecessor” and not ‘‘any person’’ as would prima facie appear. In 
other words according to Mr. Walavalkar, all that is necessary to make any 
person (of this category) a statutory tenant under s. 5(11)(b) of the Rent 
Act is that the premises must have been leased to his predecessor before the 
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commencement of the Ordinance. It is then immaterial whether the person claim- 
ing to be a tenant was inducted in the premises by his predecessor before or after 
the commencement of the Ordinance. 

The argument is untenable and cannot be accepted for several reasons. 

A plain reading of cl. (b) indicates that the expression ‘‘who had derived 
title before the commencement of the Bombay Rents, Hotel and Lodging House 
Rates Control (Amendment) Ordinance 1959’’ was intended to qualify ‘‘any 
person” and not ‘‘his predecessor”. The reference to derivative title is in- 
appropriate in the case of a person to whom the premises are leased. The 
clause itself speaks of the premises having been leased to the predecessor and 
there could, therefore, be no question of his deriving any further title. On the 
other hand that expression would be quite appropriate to the case of a person 
vbtaining some kind of title from the original lessee before the determination 
of his lease. That the Legislature has used an almost identical expression 
in connection with sub-tenants and other persons obtaining title through the 
original tenant, can be seen from el. (a) and it is unlikely that the very expres- 
sion would be used in the same section in connection with a different category 
of persons without any apparent reason. It is true, as pointed out by Mr. Wala- 
valkar, that there is no comma after the word ‘‘predecessor’’, but it is well 
known that punctuation cannot be regarded as a controlling factor and cannot 
be allowed to control the plain meaning of a text. Mr. Walavalkar is not right 
in saying that, unless his argument is accepted, the second category of persons 
would be covered by el. (a) and a part of cl. (b) would be redundant. There 
is a clear distinction between the cases contemplated by cl (a) and el. (b) 
Clause (a) contemplates a case where the lease in favour of the head-tenant is 
not terminated but is subsisting, while cl. (b) contemplates a case where that 
lease has been already terminated. 

It would be unreasonable to suppose that the Legislature wanted to treat 
the ‘‘pre-ordinance lessees’’ as a specially privileged class by conferring upon 
them the right to induct on the premises after May 21, 1959, persons who could 
claim the protection of the Rent Act, when lessees to whom the premises are 
let after that date would have no such right; that would, however, be the direct 
result of accepting the argument of Mr. Walavalkar. 

The obvious policy of the Rent Act is to prohibit subletting and transfers or 
assignments of his interest by a tenant. As originally enacted, it totally pro- 
hibited such transactions since the date of its coming into force and penalised 
the tenant as well as his sub-tenants, transferees and assignees by making them 
liable to eviction under s. 13(7) (e) as it then stood. Section 15 was amended 
in 1959 to save the situation created by a large number of illegal transactions 
of subletting, transfers and assignments by tenants, but then it was made clear 
that May 21, 1959 would be a dead-line and no subletting, transfer or assign- 
ment made thereafter would be recognised for giving protection to the sub- 
tenants, transferees or assignees. Under the general law i.e. under the Transfer 
of Property Act a tenant has, in the absence of a contract to the contrary, a 
right to sublet or to transfer or assign his interest in the premises let to him, 
but the Rent Act while giving protection to the tenant against eviction, took 
away this right of his and even after the Ordinance and the Act which replaced 
it, that right has not been restored to him. The partial relaxation made by 
introducing the words ‘‘but subject to a contract to the contrary” in s. 15(J) 
has not that effect. It only saves a sub-letting, transfer or assignment made in 
persuance of an express contract permitting it, from being unlawful but does 
not extend the protection of the Rent Act to the sub-tenant, transferee or 
assignee brought in after the commencement of the Ordinance. This is made 
clear by s. 14, which I have already quoted. 

A question may properly arise as to why the relaxation was then made at 
all and what was it that was intended to be achieved thereby. The answer 
is to be found in s. 13(/)(e) which was simultaneously amended by substi- 
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tuting the words ‘‘unlawfully sublet’? for the word ‘‘sublet’’ which was ori- 
ginally there. Section 13(/)(e) as it now stands reads: 

“18, (1) Notwithstanding anything contained in this Act but subject to the provisions 
of section 15, a landlord shall be entitled to recover possedsion of any premises if the Court 
is satisfied— 

(e) that the tenant has, since the coming into operation of this Act, unlawfullly sub-let 
the whole or part of the premises or assigned or transferred in any other manner his interest 
therein ; ” 

Prior to the amendment a tenant who sublet the whole or part of the pre- 
mises let to him or transferred or assigned his interest therein in any other 
manner after the Act came into force, was liable to eviction but after the 
amendment he will be liable to eviction only if the sub-letting, transfer or 
assignment is unlawful. He will not incur the liability to eviction if the sub- 
letting, transfer or assignment is lawful as being permitted by an express con- 
tract. The purpose of the amendment was thus to save the tenant from eviction 
if the sub-letting, transfer or assignment made by him was permitted by the 
contract of lease; the sub-tenant, transferee or assignee being left to his rights, 
if any, under the general law. 

Clause (j) of sub-s. (7) of s 13 is in the following terms: 


“18. (1) Notwithstanding anything contained in this Act but subject to the provisions 
of section 15, a landlord shall be entitled to recover possession of any premises if the Court is 
satisfied— 

(j) that the rent charged by the tenant for the premises or any part thereof which are 
sub-let before the commencement of the Bombay Rents, Hotel and Lodging House Rates 
Control (Amendment) Ordinance, 1959 is in excess of the standard rent and permitted increases 
in respect of such premises or part or that the tenant has received any fine, premium, other 
like sum or consideration in respect of such premises or part; ” 

Under this clause a tenant who has sublet the premises or a part thereof 
prior to the commencement of the Ordinance (so that the transaction is lega- 
lised by the amended s. 15) is still liable to eviction if the rent charged by him 
to the sub-tenant is in excess of the standard rent and permitted increases or 
if he has received any fine, premium, other like sum or consideration in respect 
of such premises but, if the argument of Mr. Walavalkar is accepted, he would 
not incur the liability even if he did any of these things, if the subletting by 
him is subsequent to the commencement of the Ordinance, because in that cas? 
s. 13(1) (j) would not apply. 

Section 22(/) of the Rent Act provides as follows: 


“22. (1) Every tenant who, before the commencement of the Bombay Rents, Hotel 
and Lodging House Rates Control (Amendment) Ordinance, 1959, has without the consent 
of the landlord given in writing sub-let the whole or any part of the premises Jet to him or 
assigned or transferred in any other manner his interest therein, and every sub-tenant to whom 
the premises are so sub-let or the assignment or transfer is so made, shall furnish to the landlord 
within a month of the receipt cf a notice served upon him by the landlord by post or in any 
other manner, a statement in writing signed by him giving full particulars of such sub-letting, 
assignment or transfer including the rent charged or paid by him.” 

This section casts an obligation on a pre-ordinance sub-tenant, transferee 
or assignee and the tenant subletting, transferring or assigning to him, to fur- 
nish particulars of the transaction between them within one month if the land- 
lord calls upon them to do so by a notice given in the prescribed manner. The 
protection against eviction given to them is thus coupled with an obligation, 
breach of which constitutes a criminal offence under s. 22(2) but if the argu- 
ment of Mr. Walavalkar is accepted, a tenant permitted to sublet by the con- 
tract of lease and subletting after the commencement of the Ordinance, as 
well as his sub-tenant would get the protection of the Rent Act without any 
similar obligation. 

It would be unreasonable to suppose that the Legislature intended the above 
results or wanted to discriminate in that manner between subletting, transfer 
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or assignment made prior to the commencement of the Ordinance (and lega- 
lised by it) and lawful subletting, transfer or assignment made subsequent 
thereto. The only reasonable conclusion would, therefore, be that though the 
Legislature did not prohibit subletting, transfer or assignment after the ordi- 
nance if made in pursuance of an express contract, it did not intend to extend 
the protection of the Rent Act to sub-tenants, transferees or assignees claim- 
ing under such transactions but left them to be governed by the general law. 
The interpretation of cl. (b) of sub-s. (JJ) of s. 5 of the Rent Act must be 
consistent with the above considerations and it must therefore be held, reject- 
ing the argument of Mr. Walavalkar, that the expression “who has derived 
title before the commencement of the Bombay Rents, Hotel and Lodging House 
Rates Control (Amendment) Ordinance 1959’’ occurring in the said clause 
qualifies the expression ‘‘any person’’ and not ‘‘his predecessor’’. It follows 
that neither of the petitioners had acquired the status of a statutory tenant 
under the Rent Act. 

Again, the protection afforded by the Rent Act is available to a tenant 
against his own landlord. In the case of a sub-tenant his lordlord is the head- 
tenant till the interest of the latter in the premises in question is determined. 
The protection available to the sub-tenant till then would, therefore, be against 
eviction by the head-tenant. So long as the interest of the head-tenant sub- 
sists the original lessor is not his landlord and there can be no occasion for the 
latter to seek to evict him. This is clear from the definition of the landlord 
given in s. 5(3) which reads: 

“5, In this Act unless there is anything repugnant to the subject or context— 

(3) ‘landlord’ means any person who is for the time being, receiving, or entitled to 
receive, rent in respect of any premises whether on-his own account or on account, or on 
behalf, or for the benefit of any other person or as a trustee, guardian, or receiver for any - 
other person or who would so receive the rent or be entitled to receive the rent if the premises 
were let to a tenant ; and includes any person not being a tenant who from time to time derives 
title under a landlord ; and further includes in respect of his sub-tenant a tenant who has. 
sub-let any premises. ” 

The original lessor would become the landlord of the sub-tenant and the pro- 
tection would be available to him against the lessor only if the sub-tenant steps 
into the shoes of the head-tenant on the determination of his interest in the 
premises; but for this to happen, s. 14 prescribes a condition viz. that the 
premises must have been sublet before the commencement of the Ordinance. 
This condition is admittedly not satisfied in the case of either of the two peti- 
tioners. None of them was, therefore, entitled to protection under the Rent 
Act against eviction by the respondent when he dispossessed them on Aug 

1, 1964. 

Bijibai Saldhana, the petitioner in Spl. C.A. No. 243/67 has not pleaded 
any other ground in support of her petition and her petition must, therefore, 
fail. 

[The rest of the judgment is not material to this report.] 


i 


Rules discharged. E 
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Before Mr. Justice Deshmukh. 
SK, HUSSAIN GULAB v. THE MAHARASHTRA REVENUE TRIBUNAL.” 
Berar Regulation of Agricultural Leases Act (XXIV of 1961), Secs. 3(2) & (3), 2(h), 2(c), 2(k)— 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (XCIX of 
1958), Sec.2(32)—Madhya Pradesh Land Revenue Code, 1954 (11 of 1956), Secs. 2(2), 166 
—~Central Provinces and Berar General Clauses Act (1 of 1914), Sec. 7—Person to whom land leased 
for merely cutting grass or grazing catile whether a tenant under 8.2(32) of Act XCIX of 1958. 


A person to whom land is leased for merely cutting grass or grazing cattle thereon cannot 
be said to be a lessee who is entitled to hold land within the meaning of s.8(2) of the Berar 
Regulation of Agricultural Leases Act, 1951; he would, therefore, not be a protected lessee 
under £.8(3) of the Act, and hence cannot be a tenant under s. 2(32) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region & Kutch Area) Act, 1958. 


THe facts appear in the judgment. 


VY. R. Talukdar, for the petitioner. 
B. A. Udhoji, for respondent No, 4. 


DESHMUKH J. This is a writ petition by the defendant in a civil suit 
whose plea of tenancy has been negatived by the three Revenue Tribunals. 

The land in dispute is survey No. 8/1, measuring 5 acres 19 gunthas, of 
mouza Kamunja, taluq and district Amravati. Respondent No. 4 is admitted- 
ly the owner of that land. The petitioner claims to be the tenant of that 
land. Respondent No. 4 filed a civil suit for recovery of possession, on the 
ground that the land in question was let out to the petitioner for the mere 
purpose of cutting grass for a limited period of one year. Such contract was 
repeated. However, at the end of the period, whatever rights the petitioner 
had,came to an end and the owner was entitled to recover possession. In 
such a suit, the petitioner filed a written statement in which he pleaded ten- 
ancy rights. An issue about the tenancy of the petitioner was framed by the 
Civil Court and referred to the Revenue Courts. 

All the three Revenue Courts concurrently held that the mere contract for 
cutting grass, though it extends for the whole year, does not make the peti- 
tioner a tenant of the land. Being aggrieved by this finding, this petition has 
been filed. 

This petition raises an interesting point of law and it appears that there 
is no prior judgment of this Court concluding this point. Mr. Talukdar, 
learned counsel for the petitioner, claims that the petitioner becomes a tenant 
under the new Tenancy Act by reason of his status as a protected lessee 
under the Berar Regulation of Agricultural Leases Act. The definition of 
‘‘tenant’’ in the present Act is to be found at cl. (32) of s. 2. ‘‘Tenant’’ has 
been defined to mean a person who holds land on lease and includes a person 
who is deemed to be a tenant under the provisions of ss.6, 7 or 8 and a per- 
- son who is a protected lessee or occupancy tenant. The reference to the ex- 
pression ‘‘protected lessee’’ in the definition of the new Tenancy Act is un- 
doubtedly a reference to the protected lessee conceived of by the Berar Regu- 
lation of Agricultural Leases Act of 1951. All the three Revenue Courts 
have rejected the claim of the petitioner by reference to the explanation to 
s. 6. By looking ‘to the receipt and the admission of the owner, it is found 
by the Revenue Courts that the petitioner happens to be in lawful possession 
of the land. Will the mere lawful cultivation of the land make him a tenant? 
Section 6 of the present Tenancy Act creates a deemed tenancy where a 
person is lawfully cultivating any land belonging to another person. "What is 
meant by ‘‘land’’ is defined in el. (J7) of s. 2 and what is meant by ‘‘to 
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cultivate’ is also defined in cl. (ZZ) of s. 2 of the present Tenancy Act. 
“Land” has been defined to mean ‘‘land which is used or capable of being 
used for agricultural purposes’’ and includes the sites of farm buildings ap- 
purtenant to such land ete. The entire definition need not be noted because 
it is obvious that a land, which grows grass naturally, is capable of being 
brought under cultivation. What is meant by ‘‘to cultivate’’ according to 
cl. (11) is “to carry on any agricultural operation”. What is meant by 
“agricultural operation’’ can be seen from the definition of ‘‘agriculture’’ in 
el. (Z) of s. 2. It is an inclusive definition which includes in it, among 
others, the use by an agriculturist of the land held by him or a part thereof 
for grazing of his own cattle. According to this definition, an agricultural 
operation would mean merely grazing one’s own cattle upon the land held by 
the tenant. If this is so, then the person doing that, would be deemed to be 
cultivating the land. A person merely feeding his cattle being a person in 
lawful cultivation of the land, would be a deemed tenant under s. 6. 


All the three Revenue Courts have proceeded on this footing and then re- 
ferred to the explanation which excludes certain types of persons from the 
definition of ‘‘deemed tenancy’’. The explanation says that a person to whom 
only the right to cut grass or to graze cattle or to grow singhara (Trapa 
bipinosa) or to propagate or collect lac is granted in any land shall not be 
deemed to be a tenant for the purposes of this Act. In view of this expla- 
nation, all the Revenue Courts have held that the petitioner is a person, who 
had merely in his favour a right to cut grass or to graze cattle. He is, 
therefore, excluded from the deemed tenancy right as provided by this Act 
and the right of the petitioner has been negatived. Even Mr. Talukdar does 
not want to quarrel with that reasoning in view of the case which the peti- 
tioner wants to make out. His main argument is that the petitioner does 
not fall within the deemed tenancy of s. 6. He falls within the substantive 
definition of a tenant under cl. (32) of s. 2. For that purpose, the persons, 
who are included in the definition of tenant, are enumerated in cls. (a) and 
(b) thereof. Clause (b) refers to a protected lessee among others, If, there- 
fore, the petitioner is a protected lessee under the Leases Act, he auto- 
matically becomes a tenant under the substantive definition of the new 
Tenaney Act. This argument, he says, has not been considered by the Courts 
below and this is the legal approach which should be examined by this Court. 


Before I discuss the various provisions that are relevant for deciding this 
issue, let me refer to exb. A-1 in its original. It is a receipt in Marathi pass- 
ed by respondent No. 4 to the petitioner. It is a receipt for having received 
Rs. 61 on August 12, 1956, in payment of lease money for the year 1956-57. 
The words used in Marathi are ‘‘Swamitwa Baddal.’’ This would clearly 
mean lease money. However, there is a specific recital in this receipt that the 
land survey No. 3 has been handed over to the petitioner for the year 1956- 
57 for the specific purpose of grazing cattle. The contract by. which a de- 
finite relationship has been created between the petitioner and respondent 
No. 4 in respect of survey No. 3 is incorporated in this important document 
exh. A-1. For the subsequent years, the parties have proceeded on the same 
footing, though the amount may vary. This is, therefore, the basic document 
which must determine the nature of the contract. This would be taken as 
the basis for inferring the rights that the petitioner is likely to get as an 
effect of the various statutes. I am inclined to think that this receipt means 
nothing less and nothing more, than the grant of a mere right to graze cattle 
on the grass or herbs that may naturally grow on the land. There is no evid- 
ence in this case that the petitioner actually undertook any cultivation and re- 
ference to the few gunthas of sowing has been explained by the Revenue 
Courts as being an unauthorised attempt of making use of the land which was 
not given to the petitioner for that purpose. It is not an actual use or mis- 
use that can help the petitioner in creating rights, and it is the contract and 
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Mulla’s PRINCIPLES GF MAHOMEDAN LAW 


(Sixteenth Edition) 








By 
Tue Hon’ste Mr. Justice M. HIDAYATULLAH, Chief Justice of India. aye 
After a lapse of seven years, the Sixteenth Edition of this popular text book appears agin- 
In preparing this edition, every care has been taken to include the cases and materials for India 
and Pakistan to ths end of 1967. The main attraction is the ease with which Islamic Law as applied 
in India and Pakistan can be found. 
16th Edn., 1968 Royal 8vo Pages 455 Rs. 12.50 


GHERAOS & INDUSTRIAL RELATIONS An Opinion Survey 


B 
Dr. ARJUN P. AGGARWAL, Reader in the Labour Law, University of Delhi. 


The author presents, quite timely, a scientific study of the subject highlighting the essential 
features of Gheraos and analyses their impact on industria] relations, produciion, employment and 
the trade union movement. An objective questionnaire incorporated in the book, makes this volume 
more purposive. 

1968 Demy 8yo Pages 200 Rs. 18.00 


IMPACT OF INDUSTRIALISATION ON LAW AND ORDER 


By 
S. K. GHOSH, tp.s., Director & Inspector-General of Police, Vigilance, Orissa. 
This small but useful book discusses the problems such as Crime, Lawlessness, Vice and Anti- 
social activities associated with the present rapid industrialisation and the role of the Police in 
prevention and detection of crime and preservation of law and order in the society. 


1968 Demy 8vo Pages 216 Rs. 16.00 


PERSONNEL MANAGEMENT & INDUSTRIAL RELATIONS IN INDIA 


Edited By 
T. N. KAPOOR, Head of the Department of Commerce & Business Management, Punjab 
University, Chandigarh. 

This volume presents the Proceedings and Papers of the first All-India Seminar on the subject 

held at Chandigarh in 1965. The Seminar was held with the following objectives :— 

(1) To promote systematic thought and action on problems of onnel management in 
private and public sectors; (2) To review the present industrial relations policy of the 
Government and to clearly define the role of the State in respect of regulation of industrial 
relations; and (3) To examine the present state of industrial relations in public enterprises. 

The volume also contains valuable articles contributed by eminent persons. 


1968 Demy 8ro Pages 312 Rs. 25.00 


THE LAW OF OWNERSHIP FLATS 


By 
A. E. KARMALI, Advocate, High Court, Bombay. 

“The legal implications involved in the ownership flat transactions have been lucidly explained 
by the author..... The book will no doubt be found very useful by lawyers, builders, flat-owners, 
co-operative societies and the general public.” —Nagpur Times, Nagpur. 

“Apart from the lawyers, .... this book will come in very handy to promoters and purchasers 
of ownership flats.” —Bombay Law Reporter. 
1967 Demy 8vo Pages 255 Rs. 12.50 
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the purpose for which he took the land that must be taken as decisive for 
our purpose. I, therefore, agree with the three Revenue Tribunals that the 
purpose for which the right in favour of the petitioner was created, was to 
graze cattle on the naturally growing grass on the land. 

It would now be appropriate to go to the Leases Act for the purpose of de- 
termining who is a protected lessee. ‘‘Protected lessee’? has been defined in 
el. (h) of s. 2 of the Leases Act. ‘‘Protected lessee’’ means a protected lessee 
within the meaning of s. 3. Section 3 has several sub-sections, but the rele- 
vant sub-section for the purpose of the petitioner is sub-s. (2). This sub- 
section is as follows: 


“8,(2) Every lease by a Jandholder entitling the lessee to hold land at any time after the 

agricultural year 1951-52 shall, subject to the provisions of section 4, be deemed to be for a period 
of eight years unless such lease is for a period in excess of eight years.” 
Sub-section (3) says that every person who holds land from a landholder on a 
lease for a term of eight years or more, or whose term of lease is deemed to be 
for eight years or more under the provisions of sub-s. (7) or sub-s. (2) shall 
be deemed to be a protected lessee. If it could be said that the petitioner 
had one year’s lease in 1956-57, it would automatically be a lease for eight 
years under the provisions of sub-s. (2) of s. 3, and the petitioner would be- 
come a protected lessee as a result of the provisions of sub-s. (3) of s. 3 of 
the Leases Act. The only question, therefore, is whether the petitioner whose 
only right is to graze cattle in the naturally growing grass of the land could 
be said to be a lessee who is entitled to hold land. 

Mr. Talukdar then took me to the definition of land which is to be found 
at cl. (c) of s, 2 of the Leases Act. ‘‘Land’’ has been defined as follows: 

**20.(c) ‘Land’ means land which is let or occupied for agricultural purposes or purposes 

subservient thereto and includes the site of buildings appurtenant to such Jand but does not 
include any land used for horticulture or orchard-groves.” 
Mr. Talukdar argues that survey No. 3 which is in possession of the peti- 
tioner answers the description of land given above. He says that this land is 
occupied and is let out to the petitioner for a purpose which may not be agri- 
eultural as such, but which is certainly subservient to the agricultural pur- 
pose. The word ‘‘agriculture’’ has not been defined in the Leases Act, as has 
been defined in the new Tenancy Act. However, cl. (k) of s. 2 of the Leases 
Act lays down that words and expressions used in this Act but not defined 
herein, shall have the meanings assigned to them in the Berar Land Revenue 
Code, 1928. The Berar Land Revenue Code has been subsequently repealed 
by the M. P. Land Revenue Code. It may now be necessary to read the ex- 
pression ‘‘M. P. Land Revenue Code’’ in place of the ‘‘Berar Land Revenue 
Code, 1928.’’ This would be the effect of s. 7 of the C. P. and Berar General 
Clauses Act. That section says that where any Madhya Pradesh Act re- 
peals and re-enacts, with or without modification, any provisions of a former 
enactment, then references in any other enactment or in any instrument to 
the provision so repealed shall, unless a different intention appears, be con- 
strued as references to the provision so re-enacted. As a result of this section, 
wherever expressions not defined by the General Clauses Act are found de- 
fined in the M.P. Land Revenue Code, that definition will have to be accepted 
for the purpose of interpreting the provisions of the Leases Act. ‘‘Agricul- 
ture’’ has been defined by the M. P. Land Revenue Code by el. (2) of s 2. 
It is an inclusive definition which includes the raising of annual or perio- 
dical crops and garden produce, horticulture, the planting and upkeep of 
orchards and the reserving of land for fodder, grazing or thatching grass. 
Prima facie, therefore, the word ‘‘agriculture’’? would include reserving land 
for fodder, grazing or thatching grass. 

Under cl. (c) of s. 2 of the Leases Act, as ‘“‘land’’ is defined to mean a 
land which is let or oceupied for agricultural purposes, and agricultural pur- 
poses under the M. P. Land Revenue Code include the reservation of the land 
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for growing grass or for grazing. Merely grazing the cattle may amount to 
agriculture and, therefore, the petitioner is entitled to say that there is land 
in his possession, as defined by the Leases Act. However, the definition under 
sub-s. (2) of s, 3 is not complete by merely having land in possession for 
agricultural use. One has to hold that land. What is meant by ‘‘holding 
the land” has again to be seen from the provisions of s. 166 of the M. P. 
Land Revenue Code. When that is done, the total concept of holding land 
by way of a lease for the agricultural purpose would be complete and clear. 
When I go tos. 166 of the M. P. Land Revenue Code which purports to de- 
fine what is an ‘‘ordinary tenant’’, there is an explanation which says that 
for the purpose of this section, certain types of persons, who may be other- 
wise tenants, are not to be included in the definition of “ordinary tenant’’. 
Clause (ii) of the explanation says that any person to whom only the right 
to cut grass or to graze cattle or to grow singhara (Trapa bipinosa) or to pro- 
pagate or collect lac is granted in any land ‘‘shall not be deemed to hold such . 
land’’ for agricultural purposes. It would now appear that the general pro- 
visions relating to agriculture include possession of land for merely grazing 
cattle. However when the other provisions relating to the definition of ten- 
ancy are taken into account, it is obvious that a person, who has merely the ` 
right to cut grass or to graze cattle, is not deemed to be ‘‘holding land’’ for 
agricultural purposes. As a cumulative effect of these provisions, I am in- 
clined to think that a person, who has merely a right to cut grass or to graze 
cattle, is not a person who would be deemed to hold land for agricultural pur- 
pose. If, therefore, the present petitioner, even under the Leases Act ig not 
“holding the land for agricultural purpose,’’ he does not fit in with the de- 
finition of sub-s. (2) of s. 3 and, as such, he is not a protected lessee. If the 
present petitioner is not a protected lessee at all under the Leases Act, he 
cannot be a tenant under the substantive definition in cl. (32) of s. 2 of the 
present Tenancy Act. 
In this view of the matter, the petition fails and is dismissed with costs. 


Petition dismissed. 


Before Mr. Justice Tarkunde and Mr. Justice Wagle 
YADNESHWAR MADHAV BHAWE v. MANGO RAOJI PATIU.* 
Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 43, 38 (8), 48-—Civil 
Procedure Code (Act V of 1908), Secs. 2 (14), 36, 47, 2 (2), 2 (8), 2 (10); O.XXI—Order 
dismissing application for executing award passed under Act—Whether such order appealable. 
An order dismissing an application for executing an award passed under the Bombay 
Agricultural Debtors Relief Act, 1947, is appealable. 
Jankibai Abaji v. Bhikaji Raghunath}, disapproved. 
Chaturbhai Mathubhai v. Ramanlal’, referred to. 


THe facts appear in the judgment. 


N. D. Dange, for the petitioner. 
M. R. Kotwal for U. R. Lalit, for the opponent. 


TARKUNDE J. This Revision Application arises from a Darkhast filed by 
the petitioner for executing an award passed under the Bombay Agricultural 
Debtors Relief Act. The opponent was the agriculturist debtor in respect of 
whose debts the award was passed. It was provided in the award that the 
opponent should deposit in Court annual instalments of Rs. 375 each. The 
amount paid by instalments was to be first utilised in discharging the dues of 


“Decided, December 5, 1967. Civil Revision 1 (1957) 59 Bom. L. R. 610. 
Application No. 867 of 1966. 2 (1957) 59 Bom. L. R. 689. 
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two mort es. After the mortgagees were paid off, the dues of unsecured 
ereditors a to be satisfied by rateable distribution of subsequent instalments, 
The petitioner was one of the unsecured creditors and was entitled to recover 
an amount of Rs. 1,200 with interest at 4 per cent. per annum. The first instal- 
ment of Rs. 375 was payable by the opponent on December 15, 1953. The 
opponent having failed to pay any of the instalments, the petitioner filed on 
January 8, 1964, a Darkhast for executing the award. The trial Court dis- 
missed the Darkhast on the ground that the dues of the mortgagees had not 
been paid off by the opponent, that the petitioner was not entitled to recover 
his debt till the dues of the mortgagees were satisfied and that the Darkhast 
was, therefore, not maintainable. On an appeal filed by the petitioner, the 
Assistant Judge of Jalgaon expressed the view that the petitioner’s Darkhast 
was maintainable and was wrongly dismissed by the trial Court. The learned 
Assistant Judge, however, dismissed the petitioner’s appeal because he held, 
following the decision by Mr. Justice Gokhale in Jankibas Abaji v. Bhikaji 
Raghunath,! that no appeal was maintainable from the order of the trial Court. 
The petitioner has filed this revision application from the decision of the 
learned Assistant Judge. 

Initially this Revision Application came for hearing before Mr. Justice Patel. 
The learned Judge referred it to a Division Bench because he found it difficult 
to accept the view expressed in Jankibai Abaji v. Bhikaji Raghunath. Thus 
the question which we have to decide is, whether an order dismissing an appli- 
cation for executing an award passed under the Bombay Agricultural Debtors 
Relief Act is appealable and whether the view to the contrary expressed in 
Jankibai Abajt’s case is correct. 

Sub-section (3) of s. 38 of the Bombay Agricultural Debtors Relief Act 
provides for the execution of awards passed under the Act. Clause (4) of 
of that sub-section says that if a debtor makes default in the payment of any 
instalment due under an award ‘to any creditor, such creditor may apply in 
the prescribed form to the Court’ for execution of the award. Clause (+) lays 
down that if the Court is satis’!ed that the debtor has made default in the 
payment of the instalment, the Court shall transfer the award for execution 
to the Collector and thereupon the Collector shall recover the amount of the 
instalment from the debtor as arrears of land revenue. Clause (dii) provides 
that if the ‘Court has passed an order for the delivery of possession of any 
property under clause (v) of sub-s. (2) of s. 32, such order shall be 
executed by the Court ‘‘as if it were a decree passed by it”. 

Section 43 of the Act lays down that ‘‘notwithstanding anything contained 
in any other law’’ an appeal shall lie from certain orders passed under the Act 
and also from awards made under the Act. Section 43 does not provide for 
an appeal from an order of the executing Court passed under sub-s. (3) of s. 38. 

It is, however, established by several decisions of this Court that s. 43 of 
the Bombay Agricultural Debtors Relief Act is not exhaustive of the orders 
under the Act from which appeals can be filed. The object of s. 43 was to 
provide for appeals from orders which were apparently not appealable under 
the Civil Procedure Code and which the Legislature intended to be appealable. 
Section 46 of the Act lays down that, save as otherwise expressly provided by 
the Act, the provisions of the Code of Civil Procedure shall apply to all pro- 
ceedings for the adjustment of debts. It follows that an order which is not 
eovered by s. 43 is appealable if an appeal from that order is provided by the 
Civil Procedure Code. 

In Jankibai Abaji’s case decided by Mr. Justice Gokhale, the facts were that 
a creditor filed an application for executing an award made under the Bombay 
Agricultural Debtors Relief Act and the debtor pleaded before the executing 
Court that the award was satisfied. The executing Court rejected the conten- 
tion and held that the alleged satisfaction was not proved. The debtor appealed 
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from this decision to the District Court, but the District Court dismissed the 
appeal as being incompetent. The decision of the District Court was upheld 
by Mr. Justice Gokhale. 

In the course of his judgment Mr. Justice Gokhale accepted the position 
that an order passed under the Bombay Agricultural Debtors Relief Act, which 
is not covered by s. 48 of the Act, is appealable if an appeal from such order 
is provided by the Code of Civil Procedure. It was argued before the learned 
Judge that the order of the executing Court rejecting the plea of satisfaction 
raised by the debtor was an order under s. 47 of the Civil Procedure Code and 
was, therefore, appealable as a ‘‘decree’’ as defined by s. 2(2) of the Code. 
This contention was rejected by the learned Judge. For appreciating the 
reasons why this contention was rejected, it is necessary to examine the terms 
of sub-s. (J) of s. 47 of the Civil Procedure ‘Code, which runs thus: 

“ All questions arising between the parties to the suit in which the decree was passed or 

their representatives, and relating to the execution, discharge or satisfaction of the decree. 
shall be determined by the Court executing the decree and not by a separate suit.” 
The learned Judge held that s. 47 of the Civil Procedure Code has no appli- 
cation to the determination of any question in the execution of an award under 
the Bombay Agricultural Debtors Relief Act, because a proceeding for the 
adjustment of debts under the Bombay Agricultural Debtors Relief Act is 
not a suit and an award passed in such proceeding is not a decree. The learned 
Judge observed in this connection (p. 618): 

“Nuw, it cannot be held in the first instance that the parties to these darkhasts were 

parties to any suit. Nor can the awards passed against the petitioner be regarded as decrees. 
Prima facie, therefore, s. 47 of the Civil Procedure Code would not apply.” 
The learned Judge further observed that the provisions contained in s. 38 of 
the Bombay Agricultural Debtors Relief Act themselves showed that an award 
passed under the Act was not executable under the provisions of the Code ot 
Civil Procedure. 

It appears to us, with great respect, that the question whether an order 
passed during the execution of an award is or is not appealable, does not 
depend on whether the award amounts to a ‘‘decree’’ as defined in the Civil 
Procedure Code. If the award is not a decree, as held by the learned Judge, 
it is an ‘‘order’’ as defined in s. 2(/4) of the Civil Procedure Code. Under 
s. 2(14) an ‘‘order’’ means ‘‘the formal expression of any decision of a Civil 
Court which is not a decree”. An award passed by the Court under the Bom- 
bay Agricultural Debtors Relief Act amounts to a formal expression of a 
decision of a Civil Court and, if it not a decree, it is an order under the above 
definition. Now, Part II of the Civil Procedure Code deals with Execution, 
and the first section in that Part is s. 36, which lays down: 

“The provisions of this Code relating to the execution of decrees shall, so far as they 
are applicable, be deemed to apply to the execution of orders.” 

Section 47 falls in Part II of the Civil Procedure Code and, since it relates 
to execution of decrees, is deemed to apply to the execution of orders so far as 
its provisions are applicable thereto. Under s. 47 of the Civil Procedure Code, 
all questions arising between the parties to the suit in which the decree was 
passed or their representatives, and relating to the execution, discharge or satis- 
faction of the decree, are to be determined by the Court executing the decree. 
In its application to execution of orders, s. 47 must be deemed to provide that all 
questions arising between the parties to a proceeding in which an order was 
passed or their representatives, and relating to the execution, discharge or 
satisfaction of the order, shall be determined by the Court executing the order. 
An order of the Court executing an award holding that the satisfaction alleged 
by the debtor was not proved (as in Jankibat Abaji’s case) or that the appli- 
eation for execution is not maintainable (as in the present case) is, therefore, 
an order under s. 47 of the Civil Procedure Code. It has been laid down in the 
definition of ‘‘decree’’ in s. 2(2) of the Civil Procedure Code that the word 
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‘“<deeree’’ shall be ‘“‘deemed to include....the determination of any question 
within section 47”. The orders of the Court executing awards referred to 
above are, therefore, decrees and are appealable as such. 

That no distinction has been made in the Civil Procedure Code in the exe- 
eution of decrees and orders is clear from a number of other provisions. In 
s. 2(3) of the Civil Procedure ‘Code a ‘‘decree-holder’’ has been defined as 
“any person in whose favour a decree has been passed or an order capable of 
execution has been made”. Similarly, in s. 2(/0) a ‘‘judgment-debtor’’ has 
heen defined as ‘‘any person against whom a decree has been passed or an 
order capable of execution has been made’’. Then the whole of O. XXI of the 
Civil Procedure Code bears the heading ‘‘Execution of Decrees and Orders’’. 
That is why the rules in O. XXI, although they refer in terms to execution of 
decrees, apply to execution of orders as well. 

We have noticed above that Mr. Justice Gokhale said in his judgment in 
Jankibai Abaji’s case that the provisions contained in s. 38 of the Bombay 
Agricultural Debtors Relief Act show that an award is not executable under 
the provisions of the Code of Civil Procedure. Mr. Kotwal, who appeared be- 
fore us on behalf of the opponent, also urged that s. 38 precludes the applica- 
tion of the provisions of the Civil Procedure Code to the execution of awards. 
Now, s. 46 of the Bombay Agricultural Debtors Relief Act lays down that 
‘save as otherwise expressly provided in this Act’’, the provisions of the Code 
of Civil Procedure shall apply to all proceedings for the adjustment of debts. 
We do not find any express provision in s. 38 which prevents the application of 
the Civil Procedure Code to the execution of awards, except the provision 
which says that, after an award is transferred to the Collector for execution, 
‘ the Collector shall recover the amount of the instalment from the debtor as 
arrears of land revenue. It must follow that the relevant provisions of the 
Civil Procedure Code apply to the execution of awards except to the extent 
specified above. 

The observation of Mr. Justice Gokhale in the above case that an award is 
not executable under the provisions of the Code of Civil Procedure runs counter 
to the decision by Mr. Justice Bavdekar in Chaturbhai Mathubhat v. Ramanlal2 
There an agriculturist debtor had raised a contention during the execution of an 
award that he had paid the amount of instalments to his creditor. The credi- 
tor objected that the alleged payment by the debtor could not be taken notice 
of by the Court in view of the provisions of O. XXI, r. 2 of the Civil Procedure 
Code. This objection was accepted. Mr. Justice Bavdekar held that O. XXI, 
r. 2(3) of the Civil Procedure Code applies to payments alleged to have been 
ma towards awards passed under the Bombay Agricultural Debtors Relief 

ct. 

We are accordingly of the view that in the case before us the learned Assis- 
tant Judge was wrong in holding that the appeal filed by the petitioner was 
not maintainable. 

We agree with the finding of the learned Assistant Judge that the trial 
Court was in error in dismissing the petitioner’s Darkhast as being untenable. 
The mere fact that the mortgagees have not yet recovered the amounts which 
were due to them cannot disentitle the petitioner from applying for executing 
the award. After the award is transferred to the Collector for execution under 
clause (#) of s. 88(3) of the Bombay Agricultural Debtors Relief Act, and 
after the amount of the instalments in arrears is recovered, the Court will 
decide to which of the creditors the amount is payable and in what proportion. 

In the result, the revision application is allowed, the orders passed by the 
trial Court and by the learned Assistant Judge are set aside, the petitioner’s 
Darkhast in the trial Court is restored and the trial Court is directed to dis- 
pose it of in accordance with law. The opponent will pay the petitioner’s costs 
in this Court and in the lower appellate Court. Application allowed. 


2 (1957) 59 Bom. LR. 689. 
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Before Mr. Justice Tarkunde and Mr. Justice Nathwani. 
SHIVA MARTAND TAPKIRE v. ARUN NANAKCHAND KHATRI.* 


Bombay Land Revenue Code (Bom. V of 1879), Secs. 165, 178, 173-176, 179, 181—Bombay 
Prevention of Fragmeniation and Consolidation of Holdings Act (Bom. LXII of 1947), Secs. 
31, 314A—Transfer of Property Act (IV of 1882), Secs. 6 (h), 7—Minor’s bid accepted 
at auction sale held under s. 165 of Code—Whether sale in contravention of s. 31, Bom. Act 
LXIL of 1947—Acceptance of minors bid whether vitiates sale. 

In execution of an award passed against the petitioner his land was put up for sale under 
8. 165 of the Bombay Land Revenue Code, 1879. The respondent who was then a minor 
gave the highest bid at the auction and his bid was accepted by the Officer conducting 
the sale. In an application by the petitioner under s. 178 of the Code for setting aside 
the sale, he contended inter alia that the sale was held in contravention of s. 81 of 
the Bombay Prevention of Fragmentation and Consolidation of Holdings Act, 1947, and 
that the acceptance of the respondent minor’s bid was an illegality which vitiated the sale : 

Held, that as a transfer of the land was not completed in this case, the auction sale 
had not contravened s. 81 (7) of the Act, and 

that, since a minor is incapable of entering into a valid agreement, the acceptance 
of a minor's bid at an auction sale is an illegality which vitiates the sale. 


Mohanlal v. Mrs. Rose Gonsalves', agreed with. 
Tue facts appear in the judgment. 


S. B. Bhasme, for the petitioners. 
M. K. Nargolkar, for respondent No. 1. 


TaRKUNDE J. The petitioners claim to be the owners of a land, Gat No. 129, 
admeasuring 28 acres situate at village Jalochi near Baramati in the Poona 
District. In execution of an award which had been passed against the first 
petitioner and in favour of a co-operative society, this land was put up for 
sale under the provisions of the Bombay Land Revenue Code. The auction 
sale was held on 26th February 1965. The first respondent, who was then a 
minor, gave the highest bid for Rs. 15,100 and this bid was accepted by the 
officer conducting the sale. The petitioners applied within the prescribed 
time to the Deputy Collector under s. 178 of the Bombay Land Revenue Code 
for setting aside the sale. The application was rejected by the Deputy Col- 
lector. An appeal taken by the petitioners to the Collector and a further 
appeal taken by them to the Commissioner were dismissed. The petitioners 
have now approached this Court under art. 227 of the Constitution to chal- 
lenge the legality of the decision of the Deputy Collector, the Collector and 
the Commissioner and to have the sale set aside. 

One of the grounds on which the sale was sought to be set aside by the 
petitioners was that the proclamation of sale omitted to mention that there 
were two wells by which the land was irrigated. The Commissioner has ob- 
served in his judgment that the omission to mention the two wells in the pro- 
clamation was not a material irregularity, and Mr. Bhasme who appears on 
behalf of the petitioners argued that this view of the Commissioner was wrong. 
It appears to us that if the two wells in the land were capable of irrigating the 
land or a substantial part thereof, the omission of the two wells from the 
description of the land in the proclamation amounted to a material irregula- 
rity. The Commissioner, however, has further held that the land was sold at 
the auction for an adequate price and that no substantial loss was caused to 
the petitioners. Mr. Bhasme challenged this finding of the Commissioner, 
but Mr. Bhasme could not show that this finding was vitiated by any error 
of law. The sale, therefore, cannot be set aside on the ground of the said 


irregularity. 


“Decided, January 16, 1968. Special Civil 1 (1968) 66 Bom. L.R. 746, s.c. (1965] 
Application No. 2526 of 1967. Mh. L.J. 170. 
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Another ground on which the sale was challenged before the Commissioner 
was that it was held in contravention of s. 31 of the Bombay Prevention of 
Fragmentation and Consolidation of Holdings Act, 1947. Mr. Bhasme drew 
our attention to cl. (a) of s. 31 of the said Act which provides that, notwith- 
standing anything contained in any law for the time being in force, no holding 
allotted under this Act, nor any part thereof, shall be transferred, whether by 
way of sale (including sale in execution of a decree of a Civil Court or for 
recovery of arrears of land revenue or for sums recoverable as arrears of land 
revenue) or by way of gift, exchange, or lease, or otherwise, except in accord- 
ance with such conditions as may be prescribed. With reference to the peti- 
tioners’ contention that the auction sale was in contravention of this provision, 
the Commissioner observed that the sale can be regularised by payment of 
penalty under s. 31AA of the said Act. The Commissioner, therefore, directed 
that the Collector should take steps to recover penalty of Rs. 100 under s. 31AA 
of the said Act. Now, s. 31AA provides, inter alia, that the transfers of any 
land in contravention of the provisions of this Act made before 15th day of 
November 1965 shall not be deemed void merely on the ground of the contra- 
vention of any of the provisions of this Act, if the person ‘‘in possession of 
the land at the aforesaid date’’ by virtue of any transfers or purported transfers 
pays to the State Government within the prescribed period a penalty equal 
to one per cent. of the consideration of the land transferred, or Rs. 100 whichever 
is less, Mr. Bhasme argued that the auction sale in the present case cannot 
be regularised under s. 831AA because the first respondent has not yet been 
put in possession of the land and he is, therefore, not a person, ‘‘in possession 
of the land at the aforesaid date’’ i.e. 15th November 1965. We are of the 
view that s. 31AA has no application to the present case, not only because the 
first respondent is not in possession of the land, but also because a completed 
transfer of the land has not yet taken place. It is clear from the provisions 
of the Bombay Land Revenue Code that, after the auction sale of an immovable 
property under s. 165, an application to set aside the sale can be filed under 
s. 178. If no application for setting aside the sale is made under s. 178, or if 
such an application is made and rejected, the Collector may confirm the sale 
under s. 179. After the sale is confirmed, the Collector puts the person declar- 
ed to be the purchaser into possession of the land and grants him a sale certi- 
ficate under s. 181. No transfer of the property takes place till the sale is 
confirmed and a sale certificate is granted to the person declared to be the 
purchaser of the land. 

Since a transfer has not been completed in the present case, the auction sale 
cannot be said to have contravened s. 31(1) of the Bombay Prevention of Frag- 
mentation and Consolidation of Holdings Act, 1947. As mentioned ahove, 
e. 31(a@) provides inter alia that a holding allotted under the said Act shall 
not be transferred except in accordance with such conditions as may be pre- 
scribed. Rule 27(i) of the Bombay Prevention of Fragmentation and Consoli- 
dation of Holdings Rules, 1959, lays down that no consolidated holding shall 
be transferred as provided by cl. (a) of s. 31 ‘‘except with the permission of 
the Collector after making an application to him in that behalf’’. It is possible 
to have the necessary permission of the Collector for the proposed transfer 
of the land in the present case before the auction sale is confirmed and a sale 
certificate is granted to the first respondent. We are accordingly of the view 
that no contravention of s. 31{@) of the said Act is involved in the auction 
sale. ' 

Another, and more substantial, ground on which the auction sale is challeng- 
ed by the petitioners is that the first respondent was a minor when he made 
the highest bid at the auction and that the acceptance of a minor’s bid was an 
illegality which vitiated the sale. In our view this objection is sound and must 
be upheld. As mentioned above the mere acceptance of the highest bid at an 
auction does not result in a completed sale under the provisions of the Bombay 
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Land Revenue Code. As a result of the acceptance of the highest bid the 
bidder acquires certain rights and incurs certain obligations. Under s. 173 of 
the Bombay Land Revenue Code the bidder has to deposit 25 per cent. of the 
amount of his bid immediately after he is declared to be the purchaser. Under 
g. 174 the remaining amount of the purchase money is to be paid before sunset 
of the fifteenth day from that on which the sale took place. Section 175 lays 
down that, in default of payment within the prescribed period of the full amount 
of purchase money, the deposit (i.e. 25 per cent. of the amount of the bid), 
after defraying therefrom the expenses of the sale, shall be forfeited to the 
State Government and that the property shall be resold. Section 176 provides 
that, if the proceeds of the resale are less than the price bid by the defaulting 
purchaser, the difference shall be recoverable from him as an arrear of land 
revenue. It appears to us that since a minor is incapable of entering into a 
valid agreement he is not bound, in case his bid is accepted, to make payments 
of the purchase price as provided by ss. 173 and 174, to suffer the amount 
deposited by him to be forfeited to the State Government under s. 175, and 
make good any loss occasioned by a resale under s, 176. Since he doeg not 
incur these liabilities, he also does not acquire the rights of having the sale 
confirmed under s. 179 and of being placed in possession of the land and given 
a sale certificate under s. 181. 

Considerable support to the above view is derived -from a judgment of Mr. 
Justice K. K. Desai in Mohanlal v. Mrs. Rose Gonsalves! In that case a land 
was sold in auction, on the original side of this Court, on the basis of ‘‘parti- 
eulars and conditions of sale’’ in which the land had been described as being 
available for building purposes. ‘The auction purchaser subsequently discovered 
that a substantial portion of the land was included in the development plan of 
the Municipal ‘Corporation and was not available for building construction, 
The auction purchaser applied for setting aside the sale but his application 
was opposed on the ground that an auction sale was not a contract and could 
not be set aside on a ground on which a contract can be rescinded. The learned 
Judge held that publication of the terms and conditions of a sale by auction 
amounts to an offer and that acceptance of a purchaser’s bid results in a con- 
tract. We are, with respect, in agreement with this view. 

On behalf of the first respondent Mr. Nargolkar argued, in the first place, 
that an auction sale is a sale and not a contract and that the sale is not invalid 
because a minor can be a lawful purchaser of immovable property. 

Section 6(%) of the Transfer of Property Act provides, inter alia, that no 
transfer can be made “to a person legally disqualified to be transferee”. Under 
s. 7 of the Transfer of Property Act every person competent to contract is 
competent to transfer property to the extent and in the manner allowed and 
prescribed by any law for the time being in force. The result is that a minor 
can be a transferee but not a transferor of immovable property. The position 
is thus described in Mulla’s Transfer of Property Act, 5th Edition, page 81: 


“ A minor is in English law disqualified to be a transferee of a legal estate in land but not 
of an equitable interest in land or other property, but in India although a minor’s contract 
is void, yet a minor is not disqualified to be a transferee, and a minor may be a purchaser 
or a mortgagee. But neither the guardian of a minor nor his manager is competent to bind 
the minor or his estate by a contract for the purchase of immovable property but a lease 
to a minor is void, asa lease imports a covenant by the minor to pay rent and other reciprocal 
obligations. This was so decided before the Amending Act 20 of 1929 and the present section 
107 makes it clear that a lease to a minor must be vcid because it must be executed both by the 
lessor and the lessee.” 

If an auction sale were a completed transfer of property, as urged by Mr. 
Nargolkar, there might have been some substance in his contention that the 
sale is not vitiated on account of the minority of the auction purchaser. As 
pointed out above, the acceptance of a bid at an auction sale does not result 
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in an immediate transfer of title to the bidder but creates certain rights and 
obligations, These obligations cannot be voluntarily incurred by a minor and 
he is, therefore, not entitled to the rights of an auction purchaser. 

It was next urged by Mr. Nargolkar that, if an auction sale does not amount 
to a completed transfer, it amounts to a completed contract and is, therefore, 
not vitiated on account of the minority of the highest bidder. The only reason 
advanced by Mr. Nargolkar to show that an auction sale results in a completed 
contract was that under s. 173 of the Bombay Land Revenue Code a bidder 
who is declared to be a purchaser is required to deposit immediately 25 per 
cent. of the amount of his bid. Obviously a contract arising on account of the 
acceptance of the bid does not cease to be an executory contract simply becausc 
25 per cent. of the purchase price is to be deposited immediately after the bid 
is accepted. 

A more substantial argument advanced by Mr. Nargolkar was that the rights 
acquired and obligations incurred by a successful bidder in an auction sale 
held under s. 165 of the Bombay Land Revenue Code are statutory and not 
contractual, and that a minor is not precluded from acquiring the statutory 
rights and incurring the statutory obligations. The answer to this argument 
is that when a minor bids at an auction sale, he does so voluntarily and not by 
virtue of any statute. Certain rights and obligations have been attached by 
the Bombay Land Revenue Code to the contract which emerges when a bid 
is accepted at an auction sale. The incompetence of a minor to enter into that 
contract is not cured by the fact that certain rights and obligations have been 
attached thereto by statute. 

In the result the impugned orders of the Deputy Collector, the Collector and 
the Commissioner are quashed and the auction sale is also set aside. 

In the circumstances of the case there will be no order as to costs. 


Order accordingly. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 
MESSERS. C. J. SHETH AND CO. v. M. G. ABROL.* 


Sea Customs Act (VILI of 1878), Secs. 167(8), 178, 179, 172—Imports and Exports (Control) Act 
(XVIII of 1947), Sec. 8—Imports (Control) Order, 1955. Cl. 3—Constitution of India. Arts. 
19, 31—Whether Customs have jurisdiction to seize or confiscate goods which are granted clearance 
for home consumption—Seizure and detention of goods made under search warrants issued on 
false statements of fact whether invalid—Documents seized under magistrate’s warrant and 
delivered to Customs Collector whether can be detained by latter—Whether s. 167(8) violative of 
arts. 19(1) & 31. 


Under ss. 167(8) and 178 of the Sea Customs Act, 1878, wherever goods are imported or 
exported in violation of prohibition or restriction enacted in Chapter IV of the Act, the 
same are liable to be confiscated or seized notwithstanding that the same were granted 
clearance by customs authorities for home consumption. 

A. N. Satianathan v. Rameshchandra & Co and Babulal Amthalal Mehta v. The 
Collector of Customs, Calculta?, referred to. 

As 83. 178 and 179 of the Sea Customs Act, 1878, empower Customs to seize and 
detain all goods liable to confiscation the seizure and detention of goods made under search 
warrants found to be issued on false statements of fact cannot be held to be invalid or 
unauthorised. 


“Decided, April 12, 1960. O.C.J. Miscellane- the appeal and the order passed by Desai 
ous Petition No. 155 of 1959. [The petitioners J. was confirmed. 
had filed an appeal against the decision of I (1954) O.C.J. Appeal No. 79 of 1954, 
K.K. Desai J. The appeal came up before decided by Chagla C.J. and Shah J., on August 
Patel and Chitale JJ. on December 17, 1968 11, 1954 (Unrep. 
when the petitioners were allowed to withdraw 2 [1957] S.C.R. 1110. 
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B. P. Sharma v. Satish Chandra, District Magistrate, Delhi? referred to. 

Documents seized in execution of search warrants issued by the Magistrate under s. 172 
of the Sea Customs Act, 1878,and directed by him to be delivered to the Customs Collector 
can be detained by the latter for investigation. 

Calcutta M. & C. Co. v. Collector of Customs‘, A. J. Butler v. Mohanlal & Co and S. K. 
Srivastava v. Gajanand", referred to. 

The impact of the provisions in s. 167(8) of the Sea Customs Act, 1878, on the fundamental 
rights enshrined in art. 19 of the Constitution of India is indirect and cannot constitute breach 
of such fundamental rights. 

Section 167(8) of the Act is not violative of art. 81 of the Constitution as the provision 
for confiscation is not for acquisition or requisition within the meaning of that article. 

Bhatnagars and Co. Lid. v. The Union of India’, A. K. Gopalan v. The State*, Moh. Hanif 
Quareshi v. The State of Bihar’ and Shewpujanrai Indrasanrai Ltd. v. Collector of Customs,'° 
referred to. 


Tue facts appear in the judgment. 


Poras Mehta, with K. H. Bhabha, for the poupar 
8. 8. Rangnekar, for the respondents. 


K. K. Desar J. In this petition under art. 226 of the Constitution the peti- 
tioners have prayed for directions directing the respondents to return to the 
petitioners 249 drums of Rangolite C and 200 drums of hydrosulphite of 
soda as also certain documents. 

The short facts leading to this petition are as follows: 

By a contract dated December 22, 1958, the petitioners agreed to purchase 
325 drums of sodium hydrosulphite. and 250 drums of Rangolite '© from 
Messers B. H. Mehta and Co. These were goods of import and the shipment 
specified in the contract was “per S. S. Neuenfels against a letter of credit of 
the United Commercial Bank Ltd. opened by Messrs. BE. M. Alcock and 
Mohatta (Private) Ltd., Caleutta.’’ This last party is for convenience herein 
referred to as importers. 

Between December 23, 1958 and February 19, 1959, the petitioners paid 
Rs. 35,000 in part payment of price to the sellers. The goods arrived by 
S. S. Neuenfels at the Port of Madras and were cleared on or about February 
12, 1959. The petitioners having received a pro forma invoice for further 
payment of Rs. 1,65,074.06 issued instructions for delivery to the petitioners 
through their bankers at Madras against payment of the above sum of 
Rs. 1,65,074.06. After further payment the goods were delivered and received 
in possession of Messers. C. J. Sheth of Madras being an associate and sister 
concern of the petitioners. 

All these goods except 125 drums of sodium hydrosulphite were later des- 
patched according to instructions of the petitioners from Madras to be deliver- 
ed to the petitioners at Bombay. On February 28, 1959, 125 drums of sodium 
hydrosulphite were seized by ‘‘Customs’’ at Madras from Messers. ©. J. 
Sheth of Madras. 90 drums of Rangolite C which were being loaded under 
instructions of the petitioners for consigning from Bombay to Ahmedabad were 
seized by the Customs authorities at Bombay on March 1, 1959. On March 1, 
1959, Pavitraray D. Tolia, a partner of the petitioners, gave his statement 
to the Customs and thereby gave due information in respect of all the goods 
purchased by the petitioners. By this statement Pavitraray inter alia dis- 
closed to the Customs that 149 drums of Rangolite C were stored in the 
godown of Gala Warehousing Co. On March 2, 1959, under two separate 
search warrants the office premises and the shop premises of the petitioners 
were searched. From the office premises of the petitioners certain documents 


8 pea S.C.R. 1077. 7 [1057] S.C.R. 701. 
4 [1956] A.LR. Cal. 258. 8 [1950] S.C.R. 88. 

5 (1957) 60 Bom. L.R. 194. 9 [1959] S.C.R. 629. 
6 [1956] A.I.R. Cal. 609. 10 [1959] S.C.R. 821. 
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which are mentioned in the Panchanama dated March 7, 1959, being part of 
exh. F to the petition were seized. Pavitraray gave a further statement to the 
Customs on March 2, 1959. By that statement Pavitraray disclosed that 200 
drums of sodium hydrosulphite were despatched from Madras for delivery to 
the petitioners. The goods were accordingly in transit. On March 3, 1959, 
149 drums of Rangolite © were seized from the godown of Gala Warehousing 
Co. in execution of another search warrant. Pavitraray orally demanded from 
the customs authorities reasons for the seizure of these goods but having fail- 
ed to gather any reasons by letter dated March 6, 1949, made a written de- 

mand requesting a statement in writing of the reasons for the seizure. On 
March 9th and 14th 100 drums each of hydrosulphite of soda were seized 
respectively from Kirit Transport Co. and Manohar Transport Co. By a reply 
dated March 21, 1959, the petitioners were informed that licence dated May 
11, 1957, granted in favour of the above-mentioned importers against which 
the seized goods were imported at Madras ‘‘was not valid for importation of 
Rangolite C and Sodium Hydrosulphite’’. 

Being dissatisfied with the seizure of goods and documents on April 29, 
1959, the petitioners filed this petition. I will refer to the contentions made 
in the petition after referring to the several facts which have been relied up- 
on by the respondents in the affidavits made in reply and in sur-rejoinder. 
The importers had obtained a licence dated May 11, 1957 and were thereunder 
authorised to import spare parts of agricultural tractors. The licence was 
issued under the signature and authentication of Assistant Collector ‘‘for 
C.C.I. & E”. By an amendment dated October 15, 1957, the licence was 
amended for c.i.f. of Rs. 1,45,000 for import of (1) component parts of wire- 
less reception instruments and apparatus, (2) Gambier and (3) giant motors, 
motor cycles, bicycle tyres and tubes, flaps and solid tyres. The customs 
copy of the licence as also the importers’ copy of the licence contained a 
further amendment dated December 25, 1957, under authentication of one 
Madan Mohan being an Assistant Controller ‘‘for C.C.I. & E.” The authen- 
tication of thig amendment dated October 15, 1957, is also by Madan Mohan. 
The last amendment dated December 25, 1957, authorised imports of Rango- 
lite C and sodium hydrosulphite as under the licence. The customs autho- 
tities at Madras received bill of entry dated February 12, 19593, bearing No. B 
from the shipping agents of the importers who applied for clearance of the 
goods of import. Upou receipt of ‘‘clearance advise’? from the Calcutta 
customs as under the above licence the goods were allowed to be cleared by 
the Madras customs on February 12, 1959. On February 13, 1959, these goods 
were gazetted in the ‘‘Daily list of Imports and Exports’’ published by 
‘‘Gustoms’’, Madras. On February 27, 1959, one D. R. Sundaram being 
Director of Administration and Joint Chief Controller of Imports and Exports, 
New Delhi, had telephonic conversation with respondent No. 1, the Collector of 
Customs at Bombay. By his letter dated February 27, 1959, he informed res- 
pondent No. 1 that it was reported that the licence of the importers had been 
unauthorisedly amended for the import of sodium hydrosnlphite and Rango- 
lite © by the licence holder, that the goods had been allowed clearance and 
two consignments had been despatched to Bombay, 575 drums having been 
despatched to the petitioners. He recorded that he had reason to believe that 
the licence in question had been unauthorisedly amended with a view to im- 
port Rangolite C and sodium hydrosulphite. He requested respondent No. 1 
to take immediate steps to seize consignments which had been despatched to 
Bombay, and send a report to him in his own name as the case needed de- 
tailed investigations by special police establishment without further delav. 
Tn the result 90 drums of Rangolite C were seized and an application for 
search warrants was made to the Chief Presidency Magistrate, Bombay who 
issued search warrants as mentioned above. The application for search war- 
rants is dated March 2, 1959. Though all facts had been disclosed by Pavi- 
traray in his statement dated March 1, 1959 and though he had specifically 
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offered to give all co-operation, in the application for search warrants the 
goods and documents of the petitioners were described as ‘‘secreted’’. By the 
search warrants the goods were upon seizure directed to be handed over to 
respondent No. 1 and the documents were directed to be handed over to the 
Chief Presidency Magistrate. After the goods were seized they were deliver- 
ed to respondent No. F After the documents were seized they were produced 
before the Magistrate and under his directions were delivered to respondent 
No. 1 who is continuing in possession thereof. 

The respondents’ case accordingly is that the goods in the petition were 
allowed to be cleared through customs under mistake and assumption that the 
last amendment dated December 25, 1957, in the licence was duly authorised. 
The respondenta’ case as regards this last amendment in the licence as appear- 
ing in their solicitors’ letter dated December 9, 1959, tendered as exh. A on 
record is as follows: The amendments made on the licence were ‘‘not en- 
dorsed by proper authority and were fraudulent... the disputed conversion 
dated 25-12-1957 which is purported to have been signed by the said Shri 
Madan Mohan, was not authorised, as no application for the said amendment 
was received in the office of the Chief Controller of Imports and Exports’’. 

From this letter it appears to me that it is not the respondents’ case that 
the signature authenticating amendment dated December 25, 1957, is not of 
Madan Mohan. Their case appears to be that Madan Mohan unauthorisedly 
endorsed the licence for amendment. Madan Mohan ought not to have done 
that before an application in writing for the amendment was received in the 
office of the Chief Controller of Imports and Exports. It is admitted that 
under the provisions of law Madan Mohan as Assistant Controller in the 
office of the Chief Controller of Imports and Exports was an authority entitled 
to authenticate the issue of licence as also amendments therein. On these 
facts the respondents’ case is that the seizure of the goods and documents of 
the petitioners is legal. Reliance is placed on the provisions of ss. 172 to 181 
avd 167(8) and 19 of the Sea Customs Act as also s. 3 of the Imports and Ex- 
ports (Control) Act, 1947 and cl. 3 of the Imports (Control) Order, 1955. 

The petitioners’ contentions as made before me may be summarised as 
follows: 

(1) There is no jurisdiction in customs to seize or confiscate goods which 
have been once granted clearance for home consumption under the provisions 
of the Sea Customs Act. 

(2) Failure of the authority upon demand to give reasons for seizure as 
provided in s. 181 of the Sea Customs Act invalidates the seizure. In any 
event the reasons were given with such delay that the authorities had violated 
the provisions of s. 181 and the seizure is accordingly illegal and invalid. 

(3) There was no authority to seize goods by virtue of the warrants re- 
ferred to above as the same were applied for and issued on the basis of a 
false statement that the goods and documents were ‘‘secreted’’. In any event, 
there is in law no authcrity for the respondents to detain the documents of 
the petitioners; and 

(4) The provisions of s. 167(8) (read along with the relevant provisions 
of Import and Export (Control) Act and Import (Control) Order, 1955 and 
s. 19) of the Sea Customs Act, as regards purchasers for value without notice 
are such as violate freedoms guaranteed by art. 19(7) (f) and 19(7) (g) and 
art. 31 of the Constitution. To that extent these provisions are invalid. 

Tn connection with the first contention Mr. Mehta has relied upon the 
scheme of the Sea Customs Act and particularly the provisions in Chapter 
XVII containing ss. 169 to 183. Under s. 172 any Magistrate is empowered 
to issue a search warrant on an application by a Customs-collector stating his 
belief that dutiable or prohibited goods are ‘‘secreted’’. Under s. 171 any 
place, vessels, carts or other means of conveyances may be searched. Under 
the provisions in this Chapter the officers to carry out searches and execute 
search warrants and arrests are referred to as ‘‘officers of customs duly em- 
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ployed in the prevention of smuggling”. Having regard to the use of the 
phrases ‘‘smuggling’’ and ‘‘smuggled’’ in Chapter XVII as also the word 
“secreted” in s. 172 Mr. Mehta suggests that there is no question of seizure 
of goods which are not “secreted’’ and in respect of which there has been no 
“smuggling”. His contention is that in all cases where the goods are open- 
ly imported and allowed to be cleared for home consumption, there is no 
authority under the provisions of s. 172 or any other section to seize the 
goods and detain the same. Mr. Mehta in this connection referred to the case 
of Babulal Amthalal Mehta v. The Collector of Customs, Calcutta He also 
referred to and relied upon the dictionary meaning of word ‘‘smuggled’’ in 
Murray Vol. IX, Part I, p. 298, where it is mentioned as follows: ‘‘smug- 
gled: to convey clandestinely—in order to avoid duty or in contravention of 
some enactment’’. He also relied upon the provisions of s. 39 and s. 183 of 
the Act. Section 39 provides for further assessment in respect of short-levy 
made or erroneous refund granted. Under that section the power can be 
exercised only upon service of a notice of demand within three months from 
the date of the first assessment or making of the refund. The result is that 
upon expiry of three months short levied duty and refunds made cannot be 
recovered or realised. Under s. 183 officer adjudging confiscation is bound to 
give the owner of goods option to pay fine in lieu of confiscation. Mr. Mehta 
contends that if evasion is ascertained after one confiscation it will not be 
possible for the Customs to adjudicate confiscation once again and that sup- 
ports his argument that goods which can be seized under ss. 172 and 178 must 
be the subject matter of clandestine secret smuggling. 

The above arguments of Mr. Mehta are contrary to the clear provisions of 
s. 178 and item (8) and other items in s. 167 providing for penalty of con- 
fiseation. Section 178 provides: 

“Any thing liable to confiscation under this Act may be seized in any place either upon 
land or water by any officer of customs or other person duly empowered for the prevention of 
smuggling”. 

Section 167(8) inter alia provides: 

8. If any goods, the importation or Such goods shall be liable to confiscation: 
exportation of which is for the time being pro- Any person concerned in any such offence 
hibited or restricted by or under Chapter IV of shall be liable to a penalty not exceeding 
this Act, be imported into or exported from three times the value of the goods, 

India contrary to such prohibition or restriction,... 
If any such goods, or any dutiable goods be found 
either before or after landing or shipment to have 
been concealed in any manner on board of any 
vessel within the limits of any port in India,... 
Thus under item 8 of s. 167 whenever prohibition or restriction in respect of 
importation or exportation is violated in respect of any goods such goods are 
liable to be confiscated. These are the very goods referred to in s. 178. 
Therefore, whenever there has been violation of such prohibition and restriction, 
the goods are liable to be seized. There ig nothing to warrant in the provi- 
sions of the above sections to exclude the goods allowed to be cleared for 
home consumption from the category of goods liable to be confiscated and 
accordingly lable to be seized under s. 178. 

Support can be derived for the above construction of the provisions of 
s. 167(8) from the following observations of Chagla C. J. in A. N. Sattanathan 
v. Rameshchandra & Co.?: 


“There is nothing in section 167 which suggests that the power of the Collector to determine 
whether an offence has been committed with regard to the goods or not and to impose penalty 
and to confiscate the goods can only be exercised at a particular time or under certain 
circumstances. Section 178 of the Act provides that ‘anything Jiable to confiscation under this 


1 957] S.C.R. 1110. decided by Chagla C.J. and Shah J, on August 
2 (1954) O.C.J. Appeal No. 79 of 1954, 11, 1954 (Unrep.). 
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Act may be selzedin any place...’ Therefore even ifan order of clearanca is made, if the goods are 
liable to confiscation they may be seized in any place if they have left the custody of the customs 
authorities. But if they have not left the custody of the customs authorities then the effect 
of the confiscation order would be automatically to reverse the clearance order which was passed 
ad hoc and pro tanto by the customs officer. Every order of clearance is conditional upon the 
goods not being liable to confiscation under any offence committed by the owner of the goods. 
The order in terms is not an absolute order which prevents the Collector from confiscating the 
very goods in respect of which he has passed the clearance order. A conditional right is con- 
ferred upon the owner that he has authority to clear the goods, but that authority may cease to 
exist if there is liability upon the goods to be confiscated under any provision of the Sea Customs 
Act” 

In the case of Babulal Amthalal Mehta v. The Collector of Customs, Calcutta, 
whilst considering the provisions of s. 178A of the Sea Customs Act, it was 
observed that 

“Though the word ‘smuggling’ is not defined in the Act, it must be understood as having 
the ordinary dictionary meaning namely carrying of goods clandestinely into a country.” 

Mr. Mehta relied upou these observations in support of his contention that 
the provisions of ss. 172 and 178 do not relate to goods for which clearance 
for home consumption is granted. The observations of the Supreme Court in 
my view do not convey the meaning sought for by Mr. Mehta. It is obvious 
that in cases where in the first instance the infirmity in the goods is for any 
reason not discovered and the goods are allowed clearance that the authority 
of the Customs to adjudge confiscation of goods for violation of restrictions 
and prohibitions referred to in s. 167(8) is not exhausted. Support for 
the true construction of the s. 167(8) as above can also be gathered by refer- 
ence to items 2, 31, 39, 75, 76, 81 and several other items in s. 167. 

At this stage it may be noted that in the case of Shewpujanmrai Indrasanrat 
Ltd. v. Collector of Customs, provisions of s. 167(8) came to be considered 
as follows (p. 836): 

“The penalty provided is that the goods shall be liable to confiscation.... The point to 
note is that so far as the confiscation of the goods is concerned, it is a proceeding in rem and the 
penalty is enforced against the goods whether the offender is known or not known;...”. 

At page 838 it is stated as follows: 

“Moreover, in the case under our consideration, the only penalty imposed under s. 167(8) 
was the confiscation of the gold which indicates that the authorities proceeded with the proceed- 
ing tn rem and dropped the proceeding in personam;...”. 

This being the true position I negative the contention of Mr. Mehta that 
it is a reasonable construction of s. 167(8) to confine its operation against 
those who contravene and violate prohibitions and restrictions or persons who 
are concerned in such violation, and not against innocent purchasers for value 
without notice. 

I also negative his contention that offences under s. 167 exhaust themselves 
after permission is granted by customs for clearance of goods. 

Mr. Mehta argued that the customs must be held to be estopped from pro- 
ceeding once again to make an inquiry regarding the goods already granted 
clearance on the principles analogous to ‘‘Res Judicata’’ as contained in s. 11 
of the Code of Civil Procedure and s. 115 of the Indian Evidence Act. There 
can be no estoppel against a statute. Unknown and subsequently discovered 
facts cannot be foundation of estoppel. Issues in inquiry under s. 167(8) re- 
late to adjudication of penalty and not proceedings for deciding disputed 
civil rights. I am, therefore, unable to accept this contention of Mr. Mehta. 

[His Lordship after considering the petitioner’s second contention, proceeded]. 


In support of his third contention. Mr. Mehta argued that in the application 
for warrants it was falsely stated that the goods and documents were ‘‘secret~ 
ed”. Search warrants were accordingly issued on the basis of that false state- 


8 [1959] S.C.R. 821. 
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ment. Under s. 172 warrants can only be issued if dutiable or prohibited goods 
are ‘‘secreted’’. Mr. Mehta contended that the warrants having been issued on 
false statements of facts, seizure made thereunder should-be held to be invalid. 
This contention is not of any importance as there is power in the Customs 
under ss. 178 and 179 to seize and detain all goods Hable to confiscation. The 
goods are now detained by the Customs Collector under s. 179. Under s. 178 the 
goods liable to confiscation can be seized by any officer employed for contra- 
vention of smuggling even without search warrants. Even if the search war- 
rants are found to be issued on false statements of facts having regard to the 
provisions of ss. 178 and 179 the seizure and detention of the goods cannot 
be held to be invalid or unauthorised. 

In the case of M. P. Sharma v. Satish Chandra, District Magistrate, Dethi* 
the questions raised related to seizure of documents in execution of warrants 
issued under ss. 94 and 96 of the Code of Criminal Procedure and one of the 
contentions made was that s. 96(7) offended art. 19 of the Constitution. In 
that connection the relevant observations are as follows (p. 1081): 


“A search by itself is not a restriction on the right to hold and enjoy property. No doubt a 
seizure and carrying away is a restriction of the possession and enjoyment of the property 
seized, This, however, is only temporary and for the limited purpose of investigation. A 
search and seizure is, therefore, only a temporary interference with the right to hold the premises 
searched and the articles seized. Statutory regulation in this behalf is necessary and reasona- 
ble restriction cannot per se be considered to be unconstitutional. ... We are unable to see 
how any question of violation of article 19(1)(f) is involved in this case in respect of the 
warrants in question ...”. 

At page 1096 the relevant observation is: 


“A power of search and seizure is in any system of jurisprudence an overriding power of 
the State for the protection of social security and that power is neces.arily regulated by law”, 
As regards the detention of documents the petitioners’ complaint is that there 
ig no power in the Customs Collector to detain the documents. The respon- 
dents’ reply is that toe documents were after seizure produced before the 
Magistrate and are with respondent No. 1 in accordance with the directions 
of the Magistrate. In my view it is imposssible to hold that the warrants exe- 
cuted were invalid. The documents are needed for further adjudication in 
accordance with the scheme of Chapter XVII of the Act. The Magistrate had 
authority under s. 172 to issue warrants for seizure of documents and consequent- 
ly to direct as to how the documents seized and produced should be dealt with. 
The Magistrate directed delivery of all the documents to the Customs Collector 
for investigation. It is, therefore, not possible to grant any relief in respect 
of the documents to the petitioners. In similar circumstances the Calcutta High 
Court in the case of Culcutta M. & C. Co. v. Collector of Customs? negatived 
the contentions raised similar to those made by Mr. Mehta. In the case of A. J. 
Butler v. Mohanlal & Co.§ it is observed that “the Magistrate could issue search 
warrants under s. 172 if he is prima facte satisfied with the expression of the 
belief of the Customs Collector that dutiable or prohibitory goods are secreted 
and in normal circumstances the question as to whether the articles seized are 
or are not prohibitory or dutiable articles should be left to be decided by the 
authorities constituted under the Sea Customs Act”. The observations in that 
ease also support the conclusion arrived at above. 

In the case of S. K. Srivastava v. Gajanand! also it was decided that in 
respect of the documents recovered in execution of search warrant issued under 
s, 172 of the Act, the issuing Magistrate’s jurisdiction remains unfettered and 
that he had jurisdiction to allow the documents to continue with the Customs 
Collector for investigation. 

The next contention made on behalf of the petitioners with great emphasis 
was that in so far as legislation in s. 167(8) authorises confiscation of goods in 


4 [1954] S.C.R. 1077. 6 (1957) 60 Bom. L. R. 194. 
5 [1956] A.LR. Cal. 258. 7 [1956] A.I:R. Cal 609. 
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the hands of bona fide purchasers for value without notice (of any infirmity 
in goods) the same is in violation of freedoms guaranteed under art. 19(/) (f) 
and 19(7) (g) and 81 of the Constitution. In support of this contention Mr. 
Mehta has rightly asked me to read the provision in s. 167(8) in conjunction 
with the provisions of the Imports and Exports (Control) Act, 1947, and 
Imports (Control) Order, 1955 read with s. 19 of the Sea Customs Act. 

Mr. Mehta has developed this contention in diverse ways. He has contended 
that any fetter and restriction on trade and deprivation of property to be 
valid must be reasonable and for the welfare of the general public, The pro- 
vision in s. 167(8) cannot be regarded as reasonable in so far as it seeks to 
affect the property of innocent purchasers. That is more so according to him 
in respect of goods which are cleared through customs and gazetted in the 
“Daily list of imports and exports”. The provisions in s. 167(8) enabling 
confiscation of goods from such purchasers must be held to be excessive and 
unreasonable. The goods having been cleared and the duty chargeable having 
been paid and recovered, confiscation would have no relation with non-payment 
of duty. If such confiscation is permitted no purchaser and trader would be 
safe in making purchases in the market. The freedom of business and trade 
would completely be retarded and restricted and free business would stop. The 
provision cannot be in the interest of general public or consumer because he 
would also be liable to be deprived of the property without having any con- 
nection with the alleged offence and without payment of compensation. It is 
not possible either for the purchaser or a consumer to find out as regards tho 
goods cleared through customs as to whether the same had been cleared inspite 
of a defective or improper or inadequate licence or contravention of condition 
in licence or whether there had been evasion or short levy of duty at the time 
of clearance. The fact of fraud or defect or evasion or short levy may be 
discovered after lapse of long time and yet the goods would be liable to be 
confiscated. The provisions are applicable not only to prohibited goods but to 
goods of which import is under restrictions of licence ete. Mr. Mehta also 
emphasises that the object of the Imports and Exports (Control) Act would 
not be fulfilled by confiscation as the foreign exchange would have been al- 
ready dissipated. The evasion and short levy of customs duty even if dis- 
covered would not enable a further amount of duty to be collected after the 
expiry of three months period mentioned in s. 39. Confiscation would not 
necessarily lead to discovery of wrong doer and does not harm the wrong doer. 
Having regard to all these and other factors, according to Mr. Mehta, the Court 
must come to the conclusion that the provision in s. 167(8) has no reasonable 
relation with the object of either the Imports or Exports (Control) Act or 
the Sea Customs Act and is as against an innocent purchaser excessive, un- 
reasonable and not necessary for the purpose of effectuating the objects of the 
Acts. The provision is also unreasonable as confiscation deprives innocent citi- 
zens of property without compensation. The provision directly defeats the 
guarantees in arts. 19(/)(f) and (g) and 31 and must be held to be invalid. 

Mr. Mehta contends that the provision is deterrent and yet does not deter 
the wrong doer from carrying on his nefarious activities when the goods are 
passed on to innocent purchasers. 

In this connection Mr. Mehta relied upon the decisions in the cases of Chin- 
taman Rao v. The State of Madhya Pradesh,’ Thakur Raghubtr Singh v. The 
Court of Wards, Ajmer? Comr. I. T. v. Haji Aziz! and certain other cases. 
The principles as found in these decisions are well established. 

“The phrase ... ‘reasonable restriction’ as contained in Article 19 connotes that the limi- 
tation imposed on a person in enjoyment of the right should not be arbitrary or of an excessive 
nature beyond what is required in the interests of the public. The word ‘reasonable’ implies 
intelligent care and deliberation, that is, the choice of a course which reason dictates. Legis- 
lation which arbitrarily or excessively invades the right cannot be said to contain the quality 


8 [1950] S.C.R. 759. 10 (1955) 57. Bom. L.R. 485, 
9 [1958] S.C.R. 1049. 
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of reasonableness and unless it strikes a proper balance between the freedom guaranteed in 
Article 19(1)(g) and the social control permitted by clause (6) of Article 19, it must be held to be 
wanting in that quality”. ` 

“The nature of the right alleged to have been infringed, the underlying purpose of the 
restrictions imposed, the extent and urgency of the evil sought to be remedied thereby, the 
disproportion of the imposition, the prevailing conditions at the time should all enter into the 
judicial verdict.” 

“An enactment which prescribes a punishment or penalty for bad behaviour or for mis- 
conduct ... cannot possibly be regarded as restrigtion on a fundamental right. Indeed, a 
punishment is not a restriction.... Ib is still tre difficult to regard such a provision as a 
reasonable restriction on the fundamental right. When a law deprives a person of possession 
of his property for an indefinite period of time merely on the subjective determination of an 
executive officer, such a law can, on no construction of the word ‘reasonable’ be described as 
coming within that expression, because it completely negatives the fundamental right by 
making its enjoyment depend on the mere pleasure and discretion of the executive, the citizen 
affected having no right to have recourse for establishing the contrary in a civil court.” 


In the case of Ajablal v. State of Bihar! it is observed: 


“If vicarious (Criminal) liability is intended to be imposed, the section is unreasonable on 
the ground that such punishment violates the juristic principle that all criminal responsibility 
is personal, for the maxim ‘qui facit per alium facit per se’ has generally no application in the 
region of criminal law except where there is proof of express authorisation”. 

Mr. Mehta relied on above and similar observations in different cases in 
support of his contention. 

Before dealing with these contentions, it is necessary to note that the object 
of the Import and Export (Control) Act has come to be noticed in several 
decisions of this Court and the Supreme Court. In the case of Bhatnagars and 
Co. Ltd. v. The Union af India it was contended that the Imports and Ex- 
ports (Control) Act, 1947 provided for delegated legislation and was, there- 
fore, invalid. That contention was negatived. The confiscation of the goods 
of the petitioners in that case on the ground of invalidity of the licence under 
which the goods were cleared was held to be valid. As regards the object of 
the Act it was observed as follows (p. 708) : 


“...It is hardly necessary to emphasize that, in modern times, the export and import policy 
of any democratic State is bound to be flexible. The needs of the country, the position of foreign 
exchange, the need to protect national industries and al) other relevant considerations have to 
be examined by the Central Government from time to time and rules in regard to export and 
import suitably adjusted. It would, therefore, be idle to suggest that there should be unfettered 
and unrestricted freedom of export and import or that the policy of the Government in regard 
to export and import should be fixed and not changed according to the requirements of the 
country.” 

In considering the contentions raised by Mr. Mehta the first thing that strikes 
me as important to consider is as to whether the legislation as found in s. 167(8) 
is intended or seeking to affect or deal with the subject matter of the freedoms 
guaranteed under art. 19(/)(f) and 19(/)(g); and is directed against a citi- 
zen’s freedom to acquire, hold and dispose of property, or to practise any 
profession, or to carry on any occupation, trade or business. It is relevant 
to point out that in the case of A. K. Gopalan v. The Stat#3 in considering the 
questions of freedoms guaranteed under art. 19(1)(a@) to 19(Z) (e) in relation 
to the Preventive Detention Act, 1950, Kania C.J. observed as follows (p. 100): 


“...The article has to be read without any preconceived notions. So read, it clearly means 
that the legislation to be examined must be directly in respect of one of the rights mentioned 
in the sub-clauses. If there is a legislation directly attempting to control a citizen’s freedom 
of speech or expression, or his right to assemble peaceably and without arms, etc., the question 
whether that legislation is saved by the relevant saving clause of article 19 will arise. If, how- 
ever, the legislation is not directly in respect of any of these subjects, but as a result of the 

11 [1956] A.I-R, Pat. 187. 18 [1950] S.C.R. 88. 
12 [1057] 8.C.R. 701. 
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operation of other legislation, for instance, for punitive or preventive detention, his right under 
any of these sub-clauses is abridged, the question of the application of article 19 does not arise. 
The true approach is only to consider the directness of the legislation and not what will be the 
result of the detention otherwise valid, on the mode of the detenu’s life..... Any other con- 
struction put on the article, it seems to me, will be unreasonable.” 

The above observations came to be referred to in the case of Moh. Hanif 
Quareshi v. The State of Bihar.!4 After referring to the observations of Kania 
C.J. it is stated as follows: 

“This part of the argument advanced ok behalf of the respondents is further sought to be 
reinforced by the fact that the above observations of Kania C.J. had subseqnently been adopted 
by this Court in Ram Singh v. The State of Delhis. Those observations of Kania C.J. should, 
in our opinion, be read in the context of the facts of those cases. It should be remembered that 
both these cases arose out of orders made under the Preventive Detention Act, 1950. Article 
22, which is to be found in Chapter III of the Constitution, recognises the necessity for preven- 
tive detention, however odious it may be. The purpose of the Act under which the detention 
orders had been made in those cases, was to prevent the persons concerned from acting in any 
manner prejudicial to one or other of the three important matters specified therein. The effect 
of the execution of the orders was to deprive those persons of their liberty according to procedure 
established by law. Preventive detention, like punitive detention, having taken away the 
personal liberty of those persons they could not claim the rights under Art. 19(1)(a) to (e) and 
(g) for those were the rights of free men. It was, therefore, considered that the primary and 
direct object of the Preventive Detention Act, 1050, being, inter alia, to secure the security of the 
State and maintenance of law and order, its impact on the fundamental rights was indirect and, 
therefore, the Act could not be challenged for breach of the fundamental rights under Article 
19(1).” 

The Supreme Court considered in the light of the above observations the impact 
of the legislation impugned in that case on the fundamental rights guaranteed 
under art. 19(J). 

The question accordingly in this case is whether the impact of the provisions 
in s. 167(8) of the Sea Customs Act on the fundamental rights as enshrined 
in arts. 19 and 31 is indirect and could not constitute breach of fundamental 
rights under art. 19(7) and 31 as contended for and on behalf of the respon- 
dents or whether the impact is direct and violates the fundamental rights. 

Now in this connection it is necessary to point out that s. 3 of the Import 
and Export (Control) Act makes a provision for prohibiting, restricting and 
otherwise controlling inter alia exports and imports of goods. Under sub-s. (2) 
of s. 3 all goods to which any order made under sub-s. (/) applies are directed 
to be deemed to be goods of which import or export has been prohibited or res- 
tricted under s. 19 of the Sea Customs Act and all the provisions of that Act 
are directed to have effect accordingly. Under cl. 3 of the Imports Control 
Order, 1955 it is provided that ‘‘no person shall import any goods of the 
description specified in Schedule I, except under, and in accordance with, a 
licence or a customs clearance permit...’’. 

I have already quoted the observations from the case of Bhatnagars and Co. 
itd. as regards the necessity of the above Act and Order. The Act and the 
Order relate to restrictions on trading in goods specified in Schedule I to the 
Order of 1955. The restrictions relate to no particular person or his profession 
and trade. It does, however, restrict all citizens’ rights to practise freely trade 
or business in the goods mentioned in Schedule I and also acquisition, 
holding and disposal of such goods. That general provision or restriction re- 
garding the necessity of a licence in respect of imports is not challenged by 
the petitioners. The provision that is challenged obviously relates to the offence 
of importation contrary to prohibitions and restrictions and punishment pre- 
seribed as leviable in respect of such offence. Such a penal provision prima 
facte is not in any sense direct legislation intended or seeking to affect freedom 
of profession, occupation, trade or business or acquisition, holding and disposal 


14 [1959] S.C.R. 629, at p. 655. 15 [1951] S.C.R. 481. 
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of property. The legislation is only punitive and made with intent to enforce 
the substantive law relating to prohibitions and restrictions on imports includ- 
ing necessity of a licence for import of goods. It is accordingly similar to the 
punitive legislation as regards detention considered in the case of A. K. 
Gopalan. It was open for the petitioners to challenge the provisions in 8. 3 
of the Imports and Exports (Control) Act and the provisions in cl. 3 of the 
Imports (Control) Order, 1955, as being violative of the freedoms enshrined in 
arts. 19(/) and 81. The contention that the punitive legislation contained 
in s. 167(8) is legislation having direct impact on fundamental rights of the 
petitioners is untenable. 

A similar question arose in the case of Shewpujan Indrasan Ltd. v. Collector 
of Customs,'© and Bose J. in the trial Court held as follows (p. 796): 

‘+. .Now, it is well settled that if a legislation is not directly of any of the subjects mentioned 

in Art, 19 (1) of the Constitution but as a result of the operation of other legislation, the right 
under any of the sub-clauses under Art. 19(1) is abridged, the question of applicability of Art. 
19 does not arise”, 
He then referred to the case of A. K. Gopalan as also the decision of the 
Supreme Court in the case of Chiranjitlal and several other decisions and held 
that the question of reasonableness of the statute therefore was immaterial. In 
appeal also the finding of the trial Court was accepted as correct by a Division 
Bench of that Court. The case went before the Supreme Court (See [1959] 
S.C.R. 821). It appears that before the Supreme Court the contention that 
the provisions of s. 167(8) are in violation of arts. 19(J) and 31 of the Con- 
stitution were not raised. 

It is accordingly in this case unnecessary to consider the reasonableness of 
the provisions in s. 167(8). 

It may, however, be stated that the legislation which is punitive and in en- 
forcement only of the other part of the legislation which is admittedly in the 
interest of the general public must be held to be necessary and in the interest 
of the public. To enforce the provisions of the Sea Customs Act relating to collec- 
tion of duty and the policy of law as regards imports and exports as contained 
‘in Imports and Exports (Control) Act and Import (Control) Order, 1955, the 
penalty of confiscation is deemed necessary and desirable by the Legislature. 
The offence mentioned in s. 167(8) has been held by the Supreme Court to 
be an offence which affects the goods and not the particular person concerned 
in the offence alone. The infirmity is in the goods itself. That infirmity in 
the eyes of law so affects the goods that a person in possession even if he is 
innocent is not entitled as of right to continue in possession of the goods. 
That further duty may not be levied by reason of provision of s. 39 is not 
sufficient ground to hold that the provision is excessive. The goods being avail- 
able for confiscation will possibly rectify the evasion of duty. The passing of 
the goods through the customs under fraudulent practice discovered later can- 
not be allowed to go unpunished. The power to adjudicate confiscation is 
therefore absolutely essential. That power will not be exercised without 
reference to the innocence or otherwise of the person from whom the goods 
are seized. In cases of hardships it will be open to the adjudicating autho- 
‘rity not to enforce punishment of confiscation and to enforce such punish- 
ment as may be adequate to bring all persons concerned to book. The fallacy 
behind Mr. Mehta’s contention is that he assumes that in all cases where goods 
are seized from innocent purchasers the fact of innocence would not be at all 
taken into consideration by the adjudicating authority and of necessity the punish- 
ment of confiscation must be adjudged. Even where confiscation may be ad- 
judged there would be a civil right in the innocent purchaser to proceed against 
the prior parties for refund and recovery of the price paid and expenses in- 
curred. It would be in a rare or exceptional case that innocent purchaser will be 
without any remedy inspite of confiscation of goods from him. It is not possible 
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to accept the contention of Mr. Mehta that by reason of provisions in 8. 167(8) 
trade would be paralysed or that merchants in the market or consumers would 
feel so unsafe as not to be able to carry on trade or business. The legislation 
has been in existence for considerably a long time without affecting in any 
manner free trade by merchants and purchases by consumers and the argu- 
ment advanced seems to be extravagant. Further.in the procedure prescribed 
for adjudication there is a right of appeal and revision and accordingly suffi- 
cient safeguards to protect the interest of innocent purchasers. I, therefore, 
negative the contention of Mr. Mehta that the provisions in s. 167(8) are un- 
reasonable restrictions and violative of art. 19(/)(f) and (g) of the Constitu- 
tion. 

There is no question of s. 167(8) being violative of art. 31 of the Constitution. 
The provision for confiscation is not for acquisition or requisition within the 
meaning of that article. The confiscation is merely penalty and there being 
authority of law for inflicting that penalty the contention of the petitioners 
in that connection must be negatived. 

The very same contention was raised in the case of N ER, and 
negatived. 

In the circumstances the petition is dismissed with costs. 

Petition dismissed. 
Solicitors for the petitioners: Hoosæni Doctor & Co. ` i 
Solicitor for the respondents: G@. M. Divekar. 


APPELLATE CIVIL. 


Before Mr. Justice Palekar. 
POPAT NAMDEO SODANVAR v. JAGU PANDU GOVEKAR.* 
Specific performance—Minor—Guardian contracting purchase of immovable property on minor’s 
behalf—Whether contract specifically enforceable by or against minor. 
A contract to purchase immovable property by a competent guardian acting within his 
authority on behalf of a Hindu minor is specifically enforceable by or against the minor. 
Suryaprakasam v. Gangaraju', agreed with. 
Sitarama Vv. Venkatarema'’, differed from. f 
Hunoomanpersaud Panday v. Mussumat Babooece M. Koonmweree?, Krishnasami v. Sundara- 
ppayyar*, Mohori Bibee v. Dharmodas Ghose, Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri®, Abdul Hag v. Yehia Khan’, Srinath v. Jotindra®, Brahmadeo v. Haro Singh’, 
Srikakulam Subrahmanyam v. Kurra Subba Raol’, Ramalingam v. Bavanambal Ammal,® 
Gujoba Tulsiram v. Nilkanth Kesheo!*#, Ulfat Rai v. Gauri Shankar®, and Annamalai 
v. Muthuswami!*t, referred to. i 


Tus facts are stated in the judgment. 


T. N. Walawalkar, for the appellant-plaintiff. 
Y. 8. Chitale, for the respondent-defendant, 


PALEKAR J. This is an appeal on behalf of a minor whose suit for seen 
performance of a contract to purchase immoveable property has been dis- 
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missed by both the Courts. Survey No. 40/A in village Koregaon belonged 
to one Namdev. On April 20, 1954, Namdev sold six acres out of this survey 
number to the defendant Jagu Pandu Govekar for a consideration of Rs. 1,500. 
The plaintiff is the minor son of Namdev and he filed the present suit 
against the defendant for a declaration that the sale-deed in respect of the six 
acres in favour of the defendant was obtained by the defendant by fraud 
and without adequate consideration. It was also alleged that advantage was 
taken of Namdev as he was vicious and given to drink. When the guardian- 
mother came to know of the transaction, she gathered panchas in whose pre- 
sence the defendant expressed regrets about the transaction and agreed to re- 
turn the land. Accordingly on December 24, 1954, the defendant gave a 
writing to the plaintiff represented by his mother agreeing to reconvey the 
land on payment of Rs. 1,500. That document is exb. 50. On these allega- 
tions, the plaintiff wanted the sale-deed to be set aside, or, in the alternative, 
specific performance of the contract dated December 24, 1954. 

The trial Judge held against the plaintiff on the issues of fraud and inade- 
quacy of consideration. He also held relying upon the Privy Council deci- 
sion in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri,! that the minor’s 
contract to purchase the property could not be specifically enforced. Conse- 
quently, he dismissed the suit. In appeal to the District Court, the conten- 
tions with regard to fraud and inadequacy of consideration were given up 
and the principal point which survived was with regard to specific perform- 
ance. The learned District Judge after discussing the various rulings on the 
point agreed with the view taken by the trial Court that the minor’s con- 
tract for purchase of land was not capable of being specifically enforced. The 
appeal was, therefore, dismissed. 

The plaintiff has now come in second appeal, and, it is contended on be- 
half of the plaintiff by Mr. Walawalkar that both the Courts were in error in 
holding that the contract could not be enforced. The view of the lower 
Courts was supported by Mr. Chitale on behalf of the respondent-defendant. 
He further argued that the plaintiff’s guardian-mother could not be deemed 
to be either the de jure or de facto guardian of the minor since the minor’s 
father was living, and hence for that reason also the suit was not competent. 

[His Lordship after holding that the plaintiff’s guardian-mother was the 
de facto guardian of the plaintiff and in that capacity she was competent to 
act on her son’s behalf as if she was the infant’s de jure guardian, proceeded]. 

That brings us to the more important question as to whether the contract 
to purchase the land with the infant’s guardian-mother was capable of being 
specifically enforced. The law governing this question for many years was 
the decision of the Privy Council in Mir Sarwarjan v. Fakhruddin Mahomed 
Chowdhurt. It was a suit for the specific performance by a minor of an 
agreement for the purchase by him of certain immoveable property entered 
into by the manager of the minor’s estate and his guardian on his behalf. It 
was held by the Judicial Committee that it was not within the competence, 
either of the manager of the minor’s estate or of the guardian of the minor, 
to bind the minor or the minor’s estate by a contract for the purchase of im- 
moveable property; that as the minor was not bound by the contract, there 
was no mutuality; and that consequently the minor could not obtain specific 
nerformance of the contract. This decision held the field for many years. 
But, according to Mr. Walawalkar, its principle, so far as it applies to a 
Hindu minor must now be regarded as discarded by the Privy Council in 
Srikakulam Subrahmanyam v. Kurra Subba Rao? He further argued that 
the doctrine of mutuality was not applicable in a case where a competent 
guardian on behalf of the minor enters into a contract to sell or purchase 
immoveable property. It was true that under the Contract Act, a minor has 
no capacity to enter into a contract, but in his submission, once that capacity 


1 (1911) LL.R. 89 Cal. 282, s.c. 14 Bom. 2 (1948) L.R. 75 I.A. 115, s.c. 50 Bom. 
R. 5, P.C. L.R. 646, P.c. 
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is supplied by the minor being represented by his guardian under the Hindu 
law the contract on behalf of the minor for the sale or purchase of immove- 
able property for legal necessity or the benefit of the estate was a contract 
capable of specific performance. 


The law on the subject has been summarised by Pollock and Mulla in their 
Indian Contract and Specific Relief Acts, Eighth edn., at p. 81. It is as 
follows: 


“Specific performance.—A minor’s agreement being now decided to be void, it is clear that 
there is no agreement to be specifically enforced; and it is unnecessary to refer to former decisions 
and distinctions, following English authorities which were applicable only on the view now over- 
ruled by the Privy Council. The guardian of a minor unless competent to do so has no power 
to bind the minor by a contract for the purchase or sale of immovable property, and the minor 
therefore is not entitled to specific performance of the contract : so held by the Privy Council in 
Mir Sarwarjan v. Fakhruddin Mahomed. ïn the course of the judgment their Lordships said : 
‘They are, however, of opinion that it is not within the competence of a manager of a minor's 
estate or within the competence of guardian of 2 minor to bind the minor or the minor's estate 
by a contract for the purchase of immovable property, and they are further of opinion that as 
the minor in the present case was not bound by the contract, there was no mutuality and that 
the minor who has now reached his majority cannot obtain specific performance of the contract’. 
It is, however, different with regard to contracts entered into on behalf of a minor by his guardian 
or by a manager of his estate, where the guardian or manager, as under Hindu Law, is com- 
petent to alienate property. (Mulla’s Hindu Law 11th Ed. p. 617). In such a case it has been 
held by the Privy Council that the contract can be specifically enforced by or against the minor, 
if the contract is one which it is within the competence of the guardian to enter into on his behalf 
so as to bind him by it, and further, if it is for the benefit of the minor, Subramanyam v. Subba 
Rao. But if either of these two conditions is wanting, the contract cannot be specifically en- 
forced at all, Venkatachalam Pillai v. Sethuram Rao.” 


With respect, I am in substantial agreement with this statement of the law. 
There is a plethora of reported decisions on this point all of which are not 
uniform. There is, therefore, no need to consider them all. I would, how- 
ever, like to give a brief outline with a view to explain the various proposi- 
tions made in the paragraph quoted above. 


Four landmarks were provided by four decisions of the Privy Council in the 
development of the law bearing upon specific performance of a minor’s con- 
tract entered into by his guardian for-the sale or purchase of immoveable pro- 
perty. The first case in point of time was the well-known case of Hunooman- 
persaud Panday v. Mussumat Babocee M. Koonweree.* The case is important 
as it shows what were the powers of a guardian of an infant heir under the 
Hindu law to alienate ancestral property. That decision recognized the 
power of a manager or a guardian of an infant heir to charge ancestral estate 
by loan or mortgage, provided the power was exercised rightly by the 
manager or the guardian in a case of need or for the benefit of the estate. 
That decision did not relate to the specific performance of any contract. But 
it must be noted that it had become such an important part of Hindu law 
that even without referring to it, the Madras High Court observed in Krishna- 
sami v. Sundarappayyar, that a guardian of a minor had the power to re- 
present him and enter into contracts on his behalf either beneficial or neces- 
sary to the minor. On that basis, it was held that a contract for the sale of 
land entered into by the mother and guardian of a Hindu minor was bind- 
ing on the minor and was liable to be specifically enforced against him. 


The next Privy Council decision in point of time is the case of Mohori 
Bibee v. Dharmodas Ghose®© It was finally decided for the first time by the 
Privy Council that a minor’s contract is void under s. 11 of the Contract Act. 
Before that decision, the Indian High Courts used to follow English autho- 
8 (s56) LL.R. 58 Mad. 488. 6 (1908) I.L.R. 80 Cal. 589, s.c. 80 I.A. 


4 (1856) 6 MLI.A. 398, 114, s.c. 6 Bom. L.R. 421, P.C. 
5 (1894) LL.R. 18 Mad. 415. 
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rities, and there was no uniformity of decisions with regard to the minor’s 
contract being capable of specific performance. Since the minor’s agreement 
was void, there was no agreement to be specifically enforced. The only ques- 
tion which thereafter remained was how far a contract entered into by his 
guardian was capable of specific performance. 

That point was decided by the Privy Council in Mir Sarwarjan v. Fakh- 
ruddin referred to above in 1911. Reference was made to the case of Mohori 
Bibee v. Dharmodas, and their Lordships stated as follows (p. 237): 

“Without some authority their Lordships are unable to accept the view of the learned 
Judges of the Division Bench that there is no difference between the position and powers of a 
manager and those of a guardian. They are, however, of opinion that it is not within the com- 
petence of a manager of a minor’s estate or within the competence of a guardian of a minor to 
bind the minor or the minor’s estate by a contract for the purchase of immovable property, 
and they are further of opinion that as the minor in the present case was not bound by the con- 
tract, there was no mutuality, and that the minor who has now reached his majority cannot 
obtain specific performance of the contract.” 

It will be clear from this decision that their Lordships of the Judicial Com- 
mittee made a general proposition that a guardian of a minor was not com- 
petent to bind the minor or the minor’s estate by a contract for the purchase 
of immoveable property. It is to be noted that no reference was made either 
in the arguments or the judgment to Hunoomanpersaud’s case which had dealt 
with the competence of a manager or a guardian to alienate immoveable pro- 
perty within certain limits, After 1911, Mir Sarwarjan’s case became the law 
for the whole of India and was applied without question to all contracts for 
purchase or sale in which the minor was interested, irrespective of whether the 
minor was governed by Hindu Jaw or not. The case specifically dealt with 
the guardian’s power to bind the minor by a contract for the purchase of 
immoveable property. But the principle was extended even to contracts where 
the guardian of the Hindu infant agreed to alienate or sell the minor’s pro- 
perty. See for example Abdul Hag v. Yehia Khan,’ where it was observed 
that no distinction could be drawn between an agreement to purchase and an 
agreement to sell and that the latter agreement could not be enforced against 
the minor. That was also the view of the Caleutta High Court in Srinath v. 
Jotindra® That Court held that no distinction could be drawn between the case 
of a covenant binding a minor to purchase a property and a covenant binding 
him to sell his property, and the latter covenant should be held not binding on 
the minor on the principle declared in Mir Sarwarjan’s case. It must, however, 
be pointed out that sometimes a different view was also taken. (See Brahmadeo 
v. Haro Singh®). In that case, Wort J. held that a contract for sale of immove- 
able property entered into by the guardian or manager on behalf of a minor and 
the legal necessity of which has been proved, can be specifically enforced. It 
is necessary to note here that the learned Judge having noted Mir Sarwarjan’s 
ease harked back to Hunoomanpersaud’s case and observed as follows (p. 238) : 

‘*,..To state the proposition broadly, that is to say, that a contract on behalf of a minor can 
in no way be enforced, would be stating a proposition which obviously cannot be supported in 
its entirety. The leading case of Hunoomanpersaud Panday v, Mussumat Babooes M, Koonmeree 
prevents the assertion of such a proposition. It is quite clear in one form or another that 
contract on behalf of an infant for the benefit of his estate or for legal necessity is enforceable”. 
The learned Judge accordingly held that the decision in Mtr Sarwarjan’s case 
must be limited to only those cases where the contract was for the purchase of 
the property on behalf of the minor. 

The state of law was not very uniform though most of the High Courts 
applied the principle in Mir Sarwarjan’s case to contracts both of sales and 
purchases on behalf of the Hindu minor by his guardian. And then the Judicial 
Committee of the Privy Council delivered the weighty judgment in Srike- 


7 [1924] A.LR. Pat. 81. 9 [1985] A.LR. Pat. 287. 
8 [1926] A.LR. Cal. 445. 
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kulam Subrahmanyam v. Kurra Subba Rao. This is the fourth and the last 
landmark so far as the Privy Council is concerned. That was a cage in which 
a minor brought a suit represented by his mother guardian claiming posses- 
sion of land contracted to be sold by his guardian mother by an agreement in 
writing. The purchase price was agreed to be applied in discharge of debts 
owing to the defendant and another by the plaintiff-minor’s deceased father. 
The agreement to sell was, therefore, justified by necessity. Under the Indian 
law an agreement to sell does not create any interest in the property in favour 
of the purchaser and hence the plaintiff-minor could say that in the absence 
of a registered sale-deed in favour of the defendant, the title to the property 
still vested in the plaintiff, and, therefore, he was entitled to sue for posses- 
sion on his title. The defence was based on s. 53-A of the Transfer of Property 
Act which dealt with part performance. It reads as under: 


“Where any person contracts to transfer for consideration any immovable property by 
writing signed by him or on his behalf from which the terms necessary to constitute the trans- 
fer can be ascertained with reasonable certainty, 

and the transferee has, in part-performance of the contract, taken possession of the property 
or any part thereof, or the transferee, being already in possession, continues in possession in 
part-performance of the contract and has done some act in furtherance of the contract, 

and the transferee has performed or is willing to perform his part of the contract, 

then, notwithstanding that the contract, though required to be registered, has not been 
registered, or, where there is an instrument of transfer, that the transfer has not been com- 
pleted in the manner prescribed therefor by the law for the time being in force, the transferor, 
or any person claiming under him shall be debarred from enforcing against the transferee and 
persons claiming under him any right in respect of the property of which the transferee has 
taken or continued in possession, other than a right expressly provided by the terms of the contract: 

Provided that nothing in this section shall affect the rights of a transferee for consideration 

who has no notice of the contract or of the part-performance thereof.” 
The defendant who was the appellant before the Privy Council alleged that 
the plaintiff-minor was the transferor under the contract in writing and was, 
therefore, debarred from enforcing any right with respect to the property 
of which the defendant-transferee had taken possession. The question, there- 
- fore, arose whether the plaintiff was the transferor within the meaning of 
s. 53-A. A simple reading of the section would go to show that the word 
‘transferor’? for the purposes of that section refers to ‘‘the person contract- 
ing to transfer for consideration any immovable property by writing signed 
by him or on his behalf’’. The point before the Privy Council was whether 
the plaintiff-minor came under the description of ‘‘any person contracting to 
transfer by writing signed by him or on his behalf”. It was contended, as 
is clear from the arguments of Sir Herbert Cunliffe summarised at page 118 
of the Report, (i) the minor-plaintiff had transferred nothing because in actual 
fact his guardian had entered into the contract, nor was the transfer ‘‘on his 
behalf,’’ because s. 53-A was framed on the hypothesis that the person was 
acting for somebody who is competent to act for himself; and (ii) the minor 
could not transfer the property since the statute postulated the existence of 
a valid contract, and therefore, to say that the minor could enter into a valid 
contract would be a contradiction in terms as the minor’s contract was void in 
view of Mohori Bibee v. Dhurmodas already referred to. It was on these two 
grounds that the learned counsel in that case argued that the defendant was 
not protected by s. 53-A. 


Both these objections have been directly met in the judgment of their 
Lordships. The first objection was met by the following observations (p. 119): 
“...Their Lordships entertain no doubt that it was within the powers of the mother as 
guardian to enter into the contract of sale of November 29, 1985, on behalf of the respondent 
for the purpose of discharging his father’s debts, and that, if the sale had been completed by the 
execution and registration of a deed of sale, the respondent would have been bound under 
Hindu law.” 
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Reverting again to the subject after a few lines, their Lordships observed 
(p. 120) : 

“The position of a guardian under the Hindu law was considered by their Lordships’ board 
in Hunoomanpersaud Panday v. Mussumat Babooee M. Koonweree, where the following 
passage is to be found : 

‘They consider that the acts of the Ranee cannot be reasonably viewed otherwise than as 
acts done on behalf of another, whatever description she gave to herself, or others gave to her. 
Thus the act of the mother and guardian in entering into the contract of sale in the present case 
was an act done on behalf of the minor appellant.” 


Dealing with the second objection, their Lordships approved of the statement 
of the law in this respect by Pollock and Mulla in their Indian Contract and 
Specific Relief Acts, 7th edn., p. 70, which was to the following effect: 


“A minor’s agreement being now decided to be void, it is clear that there is no agreement 
to be specifically enforced; and it is unnecessary to refer to former decisions and distinctions, 
folowing English authorities which were applicable only on the view now overruled by the 
‘Judicial Committee’....It is, however, different with regard to contracts entered into on behalf 
of a minor by his guardian or by a manager of his estate. In such a case it has been held by the 
High Courts of India, in cases which arose subsequent to the governing decision of the Judicial 
Committee, that the contract can be specifically enforced by or against the minor, if the con- 
tract is one which it is within the competence of the guardian to enter into on his behalf so as to 
bind him by it, and further, if it is for the benefit of the minor. But if either of these two 
conditions is wanting, the contract cannot be specifically enforced at all”. 

Then their Lordships proceeded to state (p. 120): 


“In the present case neither of the two conditions mentioned is wanting, having regard to 

the findings in the courts in India. It would appear, therefore, that the contract in the present 
case was binding oh the respondent from the time when it was executed. If the sale had been 
completed by a transfer, the transfer would have been a transfer of property of which the 
respondent, and not his mother, was the owner. If an action had been brought for specific 
performance of the contract, it would have been brought by or against the respondent and not 
by or against his mother.” 
Having come to that conclusion, their Lordships held that the respondent-infant- 
plaintiff was the person who most aptly answered the description of the words 
“‘the transferor’’ in the sense in which those words are used in s. 53-A. In 
view of this Privy Council decision, the old paragraph with regard to specific 
performance which appeared at page 70 in Pollock and Mulla’s Indian Con- 
tract and Specific Relief Acts, 7th edn., was suitably recast in the later edition, 
viz., the 8th edn., published in 1957 and has now taken the form in which it 
has been quoted earlier in the judgment. The learned authors have pointed 
out that the guardian of a minor, unless competent to do so, has no power to 
bind the minor by a contract for the purchase or sale of immovable property 
and the minor is, therefore, not entitled to the specific performance of the 
contract. For this proposition, reliance was placed on the Privy Council ruling 
in Mir Sarwarjan v. Fakhruddin. After quoting the pronouncement of their 
Lordships, the learned authors added: 


“It is, however, different with regard to contracts entered into on behalf of a minor by his 
guardian or by a manager of his estate, where the guardian or manager, as under Hindu Law, 
is competent to alienate property. In such a case it has been held by the Privy Council that 
the contract can be specifically‘enforced by or against the minor, if the contract is one which it 
is within the competence of the guardian to enter into on his behalf so as to bind him by it, and 
further, if it is for the benefit of the minor....” 

It will be seen that this statement of the law is based on the Privy Council 
decision in Subrahmanyam v. Subba Rao quoted above. The case directly in- 
volved the determination of the validity of the guardian’s contract to sell in 
ease of necessity and is, therefore, authority for the proposition as stated by 
Pollock and Mulla in their Indian Contract and Specific Relief Acts, 8th ed., 
page 81. In such a cage, it is obvious, the doctrine of mutuality is irrelevant 
because the contract to sell was by one competent to contract on behalf of the 
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minor, and, therefore, though Mtr Sarwarjan’s case was cited in the arguments, 
their Lordships did not refer to it in their judgment. 

After the above Privy Council decision in Subrahmanyam v Subba Rao, the 
point arose before Vishwanatha Sastri J. in Ramalingam v. Bavanambal 
Ammal. That was a case where a guardian-mother of a Hindu minor had 
entered into a contract for the sale of the minor’s immoveable property for 
purposes considered under Hindu law as necessary. Principally relying on 
the Privy Council decision in Subrahmanyam v. Subba Rao, it was held that 
the minor was bound by the contract and such a contract could be enforced 
against him. "When reference was made to Mir Sarwarjan’s case, the learned 
Judge doubted whether Mir Sarwarjan’s case was still applicable after their 
Lordships had decided Subrahmanyam v. Subba Rao in 1948. He observed 
that the artificial doctrine of mutuality as developed in English decisions was 
not applicable to cases of Hindu minors properly represented by their guardians, 
and then stated as follows (p. 433): 

**...Yet their Lordships in Subrahmanyam v. Sabbarao... upheld the contention that a guar- 
dian’s contract for sale of the immovable property of the ward was specifically enforceable, 
if the contract was beneficial to the minor. Principles laid down for the protection or benefit 
of minors had been applied in this country to their prejudice by invoking this artificial doctrine 
of mutuality. If the guardian has made an advantageous contract for the sale or lease of the 
property of the ward there is no reason why the ward should be disabled from enforcing it 
against the other party to the contract. I submit that the doctrine of ‘mutuality’, illogical 
in form and in substance unjust, has now been discarded by the very tribunal which was res- 
ponsible for its introduction in India and it need no longer cast its spell on Indian Courts and 
sterilise contracts of sale entered into by a guardian on behalf of his ward for the latter’s interest 
or benefit.” 

The case before the learned Judge was not in respect of a contract for purchase 
on behalf of the minor. But it appears from the judgment that it would really 
make no difference once the doctrine of mutuality is discarded. 

We have then a case of our own High Court in Gujoba Tulsiram v. Nilkanth 
Kesheo.!! There again, it was a suit for the specific performance of a contract 
to sell minor’s property. This Court relying upon the Privy Council decision 
in Subrahmanyam v. Subba Rao held that the contract to sell could be enforc- 
ed specifically against a minor. In the course of the judgment, Mudholkar J., 
as he then was, referred to a passage at page 101 in the 4th edn., of Iyer and 
Anand’s Law of Specific Relief, which referred to the views of Vishwanatha 
Sastri J. in Ramalingam v. Bavanambal, and opined that the true test for 
validity and enforceability of a guardian’s contract of sale on behalf of a 
minor was not the existence of mutuality in the contract but whether it was 
by a competent guardian and for legal necessity or benefit of the minor’s 
estate. This view of the learned authors was approved by Mudholkar J. I 
have not been referred to any other judgment of this Court which takes a 
contrary view. 

The point once again came before the Madras High Court before a Full 
Bench in Sitarama v. Venkatarama. In that case two Hindu brothers of 
whom one was a minor and the other acting for him, though not his legal 
guardian, purchased properties on November 29, 1933. Contemporaneously, 
they entered into an agreement to reconvey the properties to the vendors after 
attainment of majority by the minor on any day between June 1 and 30, 1947. 
This agreement to reconvey was also entered into by the elder brother acting 
for himself and on behalf of the minor. The benefit of the reconveyance agree- 
ment was transferred to the plaintiffs and the plaintiffs brought a suit for the 
performance of the reconveyance against the brothers. The minor brother, who 
had attained majority, pleaded that the reconveyance agreement would not be 
binding upon him as his guardian elder brother was neither his de jure guardian 
nor the manager of the joint family, and secondly that the agreement imposed 
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onerous obligation on him and for want of mutuality was not enforceable against 
him. The Court by a majority held that contracts entered into on behalf of a 
minor by his guardian or manager of his estate can be specifically enforced by 
or against the minor, if the contract is one which is within the competence of the 
guardian or manager who had entered into it on behalf of the minor so as to 
bind him by it and if it is also for the benefit of the minor, This presupposed 
specific performance of a contract against the minor also. The ground of deci- 
sion, however, was that the minor could not repudiate the liability to reconvey 
at the same time retaining to himself the advantage gained by the purchase. The 
sale-deed and the agreement to reconvey formed part of one transaction and 
should be read and interpreted together. Since the minor had accepted the title 
and ratified the sale-deed, he could not be allowed to repudiate the essential pre- 
requisite of the sale in his favour, viz., the agreement to reconvey. Incidentally, 
however, in the majority judgment delivered by Govinda Menon J., reference 
was made to ‘Mir Sarwarjan’s case and to the comments thereon by Vishwanath 
Sastri, J. in Ramalingam’s case. Since Ramalingam’s case was decided princi- 
pally on the Privy Council decision in Subrahmanyam v. Subba Rao, the learned 
Judge considered the Privy Council case also and attempted to show that Mir 
Sarwarjan’s case was still good law in its application to contracts for the pur- 
chase of immoveable property on behalf of a minor. The learned Judge sought 
to put an interpretation on the decision of Subrahmanyam v. Subba Rao which, 
with respect to the learned Judge, I am unable to accept. Certain assumptions 
were made which to me appear to be unwarranted. The first assumption was 
that a concession was made before the Privy Council that the agreement to 
sell without part performance of it under the provisions of s. 53-A of the 
Transfer of Property Act could not be valid. With respect, there is no such 
concession. What was conceded by counsel for the appellants was that their 
appeal would fail unless the appellants were entitled to the protection afford- 
ed by s. 53-A. That was an elementary concession, because it does not require 
much of an argument to show that if the appellant-purchaser to whom the 
title in the property had not been transferred was not able to get the protection 
of s. 53-A. by reason of the part performance of the contract, he had no answer 
to the suit of the respondent-plaintiff who had sued on his title. From the 
assumption abovemade, the learned Judge proceeded to observe that there was 
no observation of the Privy Council which laid down that an executory con- 
tract entered into by a guardian on behalf of a minor can be specifically en- 
forced against the minor on his attaining majority. I have already shown 
that the decision of the Privy Council directly involved the consideration of 
the question whether a contract in writing was a valid and enforceable con~ 
tract. If it was not a valid and enforceable contract, the purchaser’s part 
performance under s. 53-A of the contract by taking possession of the pro- 
perty would not protect him. There is also no warrant for the observation, 
viz., ‘What is stated is that part-performance under section 53-A of the Trans- 
fer of Property Act is on the same footing as the completed sale by the 
guardian which would be binding on the minor if it is for necessity or benefit 
of the minor’s estate’’. I do not think, as the learned Judge has again em- 
phasised, that the Privy Council decision could be understood in the sense 
that a contract of sale of the property by the guardian of a minor which is 
partly performed should be put on the same footing as a completed sale. I 
am, therefore, unable to agree with the observations made by the learned Judge 
with a view to salvage the principle of mutuality as laid down in Mir Sarwar- 
jan’s case. 

The correct view, with great respect, has been taken by a Full Bench of the 
Andhra Pradesh High Court presided over by Subba Rao C.J., as he then 
was, in Suryaprakasam v. Gangaraju;3 which I will have occasion to discuss 
at a later stage in greater detail. 
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It was contended by Mr. Chitale on behalf of the respondent that the, Privy 
Council decision in Subrahmanyam v. Subba Rao may at the very best support 
the view that a minor’s contract for sale for legal necessity is enforceable 
against him, but there was no reason to extend the principle of that decision 
to the case of a minor’s contract to purchase, though for necessity or the 
benefit of the estate, as the point is directly governed by the Privy Council 
case in Mtr Sarwarjan’s case. In that case it was pointed out that the agree- 
ment to purchase was made by a manager or guardian and it was also held that 
the contract was beneficial to the minor. Even so, the Privy Council held that 
the contract was not enforceable. Since that decision is neither considered nor 
overruled, counsel submitted, by the later decision of the Privy Council in 
Subrahmanyam v. Subba Rao, it would be binding on this Court on the foot- 
ing that it still continues to be good law. When dealing with this question, a 
few considerations may be relevant. In the first place, Mir Sarwarjan’s case 
was principally based on the doctrine of mutuality. It must be seen that that 
doctrine has now been considerably shaken by the decision in Subrahmanyam 
v. Subba Rao, because the case clearly establishes that a contract by a guardian 
on behalf of a minor to sell immoveable property for necessity or for the 
benefit of the estate is a valid contract which does not attract the objection 
of want of mutuality. The doctrine of mutuality was invoked because 
the minor’s contract under the Indian Contract Act was a void contract, but 
when it is clear that a minor’s contract entered into by a guardian for legal 
necessity or for the benefit of the estate is a valid contract, the doctrine of 
mutuality has no place. The reason is that the want of capacity of the minor 
has been supplied by the guardian and, therefore, the contract which would 
have been otherwise void has now become valid, provided of course the guardian 
acts within his authority permitted by Hindu law. This proposition would 
as much apply to a contract for purchase as to a contract for sale. Therefore, 
on principle, if Mir Sarwarjan’s case cannot be invoked in order to defeat a 
contract of sale of the property of a minor, it cannot be invoked to defeat a 
contract for purchase on behalf of the minor, provided the guardian is acting 
within his authority. Secondly, I have already pointed out that the principle 
of Mir Sarwarjan’s case was extended by our High Courts to contracts of sales 
on behalf of minors by their guardian, because on principle, there was no dis- 
tinction between the two. Conversely, therefore, if the law now is that the 
minor’s contract for sale entered into by his guardian is enforceable by or 
against him, the contract for purchase on behalf of the minor is equally en- 
foreeable. Thirdly, there is no principle of law which prevents a Hindu minor 
from being a transferee of property. It has been held that if a deed 
of sale has been executed in favour of a minor and no part of the 
consideration remains to be. executed by him, he can sue for possession of the 
property on the basis of his valid title under the deed of sale. (See for example 
Ulfat Rai v. Gauri Shankar).4* If the transaction is bona fide and for the 
benefit of the minor, one finds it difficult to hold that a contract to purchase 
vs incapable of specific performance. Cases are conceivable where purchase 
of immoveable property would become necessary or beneficial to the estate 
of the minor. A concrete case may be where the minor’s house is destroyed by 
fire and the guardian contracts to purchase a new house for the residence of 
the minor. If the minor possesses a large estate and is in possession of cash 
requiring investment I do not see why the guardian may not enter into a con- 
tract to purchase a house subject to a good title being made out by the vendor. 
The purchase being for necessity, a completed transfer would give the 
minor absolute title. I do not see on what principle a contract to purchase 
or sell under the circumstances is not enforceable. The paramount considera- 
tion in Mir Sarwarjan’s case for refusing to enforce the contract for pur- 
chase on behalf of the minor was that the contract would impose a personal 
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obligation on the minor and this the guardian should not be permitted to do. 
But that solicitude can no longer avail the Hindu minor whose guardian can 
not only contract to sell but even sell the minor’s property and create obliga- 
tions binding on the minor under s. 55 of the Transfer of Property Act. 
Under s. 55 of the Transfer of Property Act, the seller is bound, (a) to dis- 
close to the buyer any material defect in the property; (b) to produce to the 
buyer his documents of title for examination; (c) to answer to the best of 
his information all relevant questions relating to the property or the title 
thereto; (d) to execute a proper conveyance when the price is tendered; 
(e) to take care of the property between the date of the contract of sale and 
the delivery of the property; (f) to give to the buyer possession of the pro- 
perty; (g) he is also deemed to contract with the buyer that he has title to 
the property; and so on and so forth. All these obligations are undertaken 
in a sale of minor’s immoveable property, and if such obligations really do not 
come in the way of the guardian alienating the property of the minor for 
reasons of necessity, I do not see how a contract for the purchase on behalf 
of the minor, which imposes much less onerous liabilities on him, can be re- 
garded as a bar to specifie enforcement. As pointed out by Ayyangar J. de- 
livering the judgment of the Bench in Annamalai v. Muthuswami, the per- 
sonal liability arising out of the contract of the guardian is the liability of 
the minor’s estate only. The learned Judge observed: 

“It is scarcely necessary to add that the liability of the estate though personal, in the 

English law sense of the word, is not personal in the sense that the person of the minor even 
after majority can be arrested in execution. A personal liability arising out of the contract 
of the guardian is a liability of the minor’s estate only....” 
If for the breach of the statutory covenants involved in a sale a minor’s estate 
is made liable, there is no principle on which his estate may not be made 
liable for a breach of the contract to purchase immoveable property. How- 
ever, when considering this question, one must never lose sight of the fact 
that the guardian is a competent guardian, that the transaction is justified on 
the ground of necessity or benefit to the estate, and lastly, that it is for the 
benefit of the minor. Besides when a party comes to the Court for specific 
performance of the contract, the Court is bound to consider whether it would 
be equitable and just from the minor’s point of view that the contract should 
be enforced against him. 

I now turn to the Full Bench decision in Suryaprakasam v. Gangaraju, Te- 
ferred to above. In that case, there was one contract entered into by a guar- 
dian of a Hindu minor which embodied both an agreement to sell the minor’s 
property and to purchase it after the minor had attained majority. The other 
parties to the agreement brought a suit for the specific performance of this 
contract as in the meantime the guardian had sold the property to somebody 
else subsequent to the above agreement. So the question arose whether a con- 
tract entered into by a guardian of a Hindu minor for sale or for purchase 
of immoveable property was specifically enforceable against the minor, and, 
that question was referred to the Full Bench in view of the observations made 
by Viswanatha Sastri J. in Ramalingam v. Bavanambal, already referred to. 
The opinion of the Full Bench was delivered by the learned Chief Justice. 
The whole question was reviewed in detail, and they have deduced principles 
with which, with great respect, I find entirely in agreement. The principles 
and points made out may be stated as follows: 

(1) A minor has no legal competency to enter into a contract or authorise 
another to do so on his behalf. A guardian, therefore, steps in to supplement 
the minor’s defective capacity; 

‘(2) Capacity is the creation of law, whereas authority is derived from 
the act of parties; 

(3) The limit and extent of the guardian’s capacity are conditioned by 
Hindu law. They can only function within the doctrine of legal necessity or 

15 [1989] A.I.R. Mad. 588, at p. 542. 
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benefit. The validity of the transaction is judged with reference to the scope 
of his power to enter into a contract on behalf of the minor; 

(4) Even the personal liability arising out of the guardian’s contract is a 
liability of the minor’s estate only; 

(5) Since the guardian under the Hindu law has the legal competency to 
enter into a contract on behalf of the minor for necessity or for the benefit 
of the estate, the contract is valid from the time of its inception, and since 
either party can enforce the contract, the test of mutuality is satisfied ; 

(6) There cannot be any essential distinction between a contract of sale 
and contract of purchase. The difference is only one of degree. There is no 
difference in principle between the case of purchase by a guardian and that 
of a case of a sale by a guardian, because both depend for their validity on 
the competency of the guardian acting within the scope of his power under 
Hindu law; 

(7) An agreement to convey or purchase is only a preliminary step in com- 
pleting a transaction of sale or purchase as the case may be. Without nego- 
tiations and without any agreement, oral or in writing, rarely is a sale-deed 
executed and registered. To hold that a guardian can execute a sale-deed in 
respect of a specifice property but he cannot legally enter into an agreement 
to convey or purchase the same is incongruous and illogical; 

(8) Contracts to sell or purchase property are transactions closely con- 
nected with dealings in immoveable property by a guardian giving rise to 
obligations annexed to that property. They cannot be equated with con- 
tracts of loans imposing personal obligations on the minor. 

(9) The courts following the decision in Mir Sarwarjan’s case had held 
that a contract of sale or purchase entered into by a guardian on behalf of 
a minor could not be enforced against the minor on the ground of mutuality. 
That view is no longer sound in view of the later Privy Council decision in 
Subrahmanyam v. Subba Rao, which, in clear and unambiguous terms, rules 
otherwise. 

The last conclusion seems to be inevitable on the authority. I have not been 
referred to any judgment of the Supreme Court or of this Court subsequent 
to the Privy Council decision in Subrahmanyam v. Subba Rao taking a con- 
trary view or even doubting it. I would, therefore, hold that a contract to 
purchase immoveable property by a competent guardian acting within his 
authority on behalf of a minor is specifically enforceable by or against the 
minor. 

[The rest of the judgment is not material to this report]. 

Orders set aside. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 
H. R. GOKHALE v. BHARUCHA, NOSHIR C.* 

Represéntation of the People Act (XLII of 1951), Secs. 83, 81, 100, 94, 128—Conduct of Election 
Rules, 1961. Rules 56(8), 56(8), 53, 60, 54—Civil Procedure Code (Act V of 1908), O.XI, 
f. 15; O.VI, r.2—Ballot papers, order for inspection of, when could be made—Whether serial 
numbers of ballot papers called in question must be specified in petition—Candidate whether 
has right of inspection in respect of ballot papers alleged to have been wrongfully accepted— 
Presumption whether rejected ballot papers validly rejected. 

In an election petition before an order for inspection of ballot papers could be made two 
conditions must be fulfilled, namely, (1) an adequate statement of material facts must be 
pleaded and (2) the Court must be prima facie satisfied that an order for inspection is necessary 
in the interests of justice. 

It is not necessary that the serial numbers of ballot papers, the improper acceptance or 
rejection of which is sought to be called in question in an election petition, must be specified 


*Decided, September 1, 1967. Election Petition No. 5 of 1967. 
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in the petition. It is open to the petitioner to give such particulars, other than the serial 
numbers of the ballot papers, as the Court might consider to be adequate, having regard 
to the facts of the case, . 

Rule 56(3) of the Conduct of Election Rules, 1961, makes it clear that even the right of 
inspection is limited to rejected ballot papers alone, and that in respect of ballot papers 
which are alleged to have been wrongfully accepted, the law does not even confer a right 
of inspection on the candidates or their Counting Agents. 

The right of inspection conferred by r. 56(3) of the Rules does not include a right to take 
notes. 

Harish Chandra v. Triloki Singh', Inayatullah v. Diwanchand?, Pethu Reddiar v. Muthiah', 
Jabar Singh v. Genda Lalt, Ram Sewak v. H. K. Kidwai’, Smt. Dr. Sushila Balraj v. Shri 
A. Bhushan’, Begum Mafida v. Rajendra Nath’, Hukam Singh v. Banwari Lal!, Tribeni 
Ram v. Satyadeo Singh®, Sitaram Mahto v. Sti Ramanandan Rai’, Jagjit Singh v. Kartar 
Singh, Bevan v. Webb, Boord v. African Consolidated Land and Trading Company", 
Mutter v. Eastern and Midlands Railway Co.14, Balaghat Gold Mining Company, In re’ and 
Fatmabai v. Hajee Cassam'*, referred to. 

Quare : Whether the provisions of law relating to the secrecy of voting prohibit the 
taking down of serial numbers at the time of counting. 

In arriving at its conclusion as to whether a prima facie case in regard to a particular 
point has been made out, a Court of law is not bound to weigh the evidence or to judge the 
credibility of the witnesses, but has only got to see whether that case could be said to be 
established if the evidence led by the party concerned on the point were believed, taking 
it at its “face value”. 

Martin Burn Lid. v. R. N. Banerjee'’, referred to. 

Under r. 56(6) of the Conduct of Election Rules, 1961, there isno presumption that rejected 

ballot papers were validly rejected. 


Tue facts appear in the judgment. 


F. 8. Nariman with M. O. Chinoy, for the petitioner in support. 

M. R. Mody, for respondent No. 8, to show cause 

H. M. Seervai, Advocate-General, with R. J. Joshi, for respondent No. 9, to 
show cause. 


VIMADALAL J. This is an application for inspection of ballot papers and 
the contents of ballot boxes by the petitioner in an election petition filed by 
him under s. 100(7) (d) (iit) and (tv) of the Representation of the People Act, 
1951, challenging the election of respondent No. 8 to the House of the People 
from the Bombay North-West Parliamentary Constituency at the general elec- 
tions held on February 21, 1967, on the ground of improper reception as well 
as improper rejection of votes, as well as on the ground of non-compliance 
with certain provisions of the said Act and of the Rules framed thereunder. 
Respondents Nos. 1 to 7 are the other candidates who had contested the elec- 
tion to the said seat, and respondent No. 9 is the Returning Officer within the 
meaning of the said Act. By the present application, the petitioner has prayed, 
(a) that respondent No. 9 be ordered to give inspection, or to cause inspection 
to be given, of all the rejected votes cast at the said election, (b) that respon- 
dent No. 9 be ordered to give inspection, or to cause inspection to be given, 
of the contents of all the ballot boxes from each of the Counting Centres in the 


1 [19 ALR. S.C. 444. 10 (1965) Civil Appeal No. 45 of 1965, deci- 
2 9] A.IL.R. M.P. 58. ded on February 10, 1965 (Supreme Court, 
8 [1968] A.I.R. Mad. 890. Unrep.). 
4 [1964] A.LR. S.C. 1200. [1966] ALR. S.C. 778. 
5 hos A.LR. S.C. 1249. 3 (18901) 2 Ch. 59. 
6 (1964) Civil Appeal No. 222 of 1964 18 (1898) 1 Ch. D. 598. 
decided on March 18, 1964 (Supreme Court, 14 (1888) 38 Ch. 92. 
Unrep.). 15 [1901] O K.B. 668. 
7 [1965] AI.R. Assam 62, F.B. 16 (1909) 11 Bom. L.R. 402 
8 [1965] A.I.R. AN. 552. . 17 11958} A.LR. S.C. 79. 
9 [1966] A.I.R. All, 20. 
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said constituency and (c) that, in the alternative to the above two prayers, 
the petitioner be permitted to inspect the contents of the packets of used ballot 
papers, whether valid, tendered or rejected, mentioned in the petition. 

This application for inspection was sought to be supported by Mr. Nariman 
on two grounds: (1) on the ground that respondent No. 9, having in para. 
12 of his written statement, expressly referred to ballot papers, the peti- 
tioner is entitled, under the provisions of O. XI, r. 15 of the Code: of Civil 
Procedure which is made applicable by s. 67 of the Representation of the 
People Act, 1951, to have inspection of all documents to which reference is 
made in the pleadings; and (2) on the ground that inspection’ should be 
granted of the documents to which the present application relates under r. 
93(1) of the Conduct of Election Rules, 1961, framed under s. 169 of the 
Representation of the People Act, 1951. This application for inspection was 
strenuously opposed not only by Mr. Mody on behalf of respondent No. 8 who 
was the successful candidate at the said election, but also by the learned Ad- 
voecate-General on behalf of the Returning Officer (respondent No. 9). None 
of the other respondents has appeared at the hearing of this application before 
me, 

The first question that arises for my consideration is, what are the princi- 
ples on which an order for inspection of ballot papers should be made in an 
election petition. That question has been the subject-matter of numerous deci- 
sions, some of them of the Supreme Court, and several authorities were cited 
in the course of the protracted argument of this application before me. The 
authorities cited before me on the point, in chronological order, were the follow- 


(1) Harish Chandra v. Triloki Singh. 

(2) Inayatullah v. Diwanchand? 

(3) Pethu Reddiar v. Muthiah3 

(4) Jabar Singh v. Genda Lal.4 

(5) Ram Sewak v. H. K. Kidwa.’ 

(6) Smt. Dr. Sushila Balraj v. Shri A. Bhushan.$ 

(7) Begum Mafida v. Rajendra Nath.’ 

(8) Hukam Singh v. Banwari Lal. 

(9) Tribeni Ram v. Satyadeo Singh? 

(10) Sitaram Mahto v. Shri Ramanandan Rat. 

(11) Jagjit Singh v. Kartar Singh.!! 

In my opinion, however, it is necessary for me to deal with only two 
of the above cases viz. the case of Ram Sewak v. H. K. Kidwai and 
the case of Harish Chandra v. Triloki Singh, the former of which must be re- 
garded as the leading case laying down the law in regard to the granting of 
inspection in election petitions. It will, however, be necessary for me to refer 
to some of the other cases mentioned above on certain points that will arise 
for my decision in the course of this judgment. 

Before I deal with the said two cases, it will be convenient to point 
out that there is no allegation of corrupt practice at all in the present 
ease. The facts of Ram Sewak’s case show that that was also a case in which 
no question of corrupt practice arose. The appellant’ before the Supreme Court, 
namely, Ram Sewak was declared elected at the election to the House of the 
People from the Barabanki constituency in U.P. The unsuccessful candidate, 
Kidwai, who was the respondent before the Supreme Court, filed a petition 


1 [1957] AI.R. S.C. 444, paras. 8-11. Unrep.). 

2 [1959] A.I.R. M.P. 58, at pp. 71-74, 7 [1965] A.I.R. Assam 62, F.B. 
Hidayatullah J., particularly p. 72. 8 [1965] A.I.R. All. 552. 

8 [1968] A.LR. Mad. 890. 9 [1966] A.I.R. All. 20. 

4 [1964] ALR. S.C. 1200. 10 (1965) Civil Appeal No. 45 of 1965, 

5 [1964] ALR. S.C. 1249. decided on February 10! 1965 (Supreme Court, 


6 (1964) Civil Appeal No: 222 of 1964, Unrep.). 
decided on March 18, 1964 (Supreme Court, 11 [1966] A.I.R. S.C. 778. 
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before the Election Commission for an order declaring the election of Ram 
Sewak to be void, and for a declaration that he had been duly elected at the 
said election. The Election Tribunal dismissed the petition. In appeal 
to the High Court at Allahabad, the order passed by the Election 
Tribunal was reversed, aud the proceedings were remanded for trial 
with a direction, among others, that the Tribunal do give a reasonable 
opportunity to both parties to inspect the ballot papers and other connected 
papers. It was from that order of the High Court at Allahabad that Ram 
Sewak appealed to the Supreme Court. As Kidwai had not led any evidence 
before the Tribunal in regard to some of the other grounds in support of the 
petition, the only grounds which survived were the improper reception, refusal 
and rejection of votes at the time of counting which had materially affected 
the result of the election. It was contended on behalf of Kidwai that he would be 
able to establish his case in regard to the same from the ballot papers, and it was 
submitted that an order for inspection of the ballot papers should be made and 
that he be permitted to show from the ballot papers that the Returning Officer 
had improperly received or rejected the votes and that, on a true count, he 
would get the largest number of valid votes. The Tribunal rejected the appli- 
cation for inspection, holding that ballot papers could be allowed to'be ins- 
pected only if it was necessary in the interests of justice and that, to support 
an order for inspection, facts must be brought to its notice making out a 
prima facte case which the respondent had failed to make out. That order 
was reversed by the High Court which held that the Tribunal had rejected 
the application for inspection without adequate reasons for doing so. The same 
question arose in the appeal filed by Ram Sewak before the Supreme Court. 
Shah J., who delivered the judgment of the Bench, after referring to the 
relevant provisions of the Act and the Rules, stated (para. 6) that if the 
material facts on which the petitioner relies in support of his case were set 
out, the Tribunal undoubtedly had the power to direct discovery and inspection 
of documents with which a civil Court was invested under the Code of Civil 
Procedure when trying a suit. He, however, pointed out that that power of 
the civil Court in the trial of suits was confined to the narrow limits of O. XI 
of the Code of Civil Procedure, that the Returning Officer was not a party to 
an election petition and an order for production of the ballot papers could not 
be made under O. XI of the Code of Civil Procedure, but that the Tribunal 
had authority, in a proper case where the interests of justice demanded it, to 
call upon the Returning Officer to produce the ballot papers and to permit 
inspection by the parties before it of the ballot papers, that power being clearly 
implicit in ss. 100(Z) (d) (iii), 101 and 102 of the Act and r. 93 of the Conduct of 
Election Rules, 1961. Shah J. further observed that that power to order ins- 
pection of the ballot papers, which was apart from O. XI, Code of Civil 
Procedure, might be exercised subject to the statutory restrictions about the 
secrecy of the ballot papers prescribed by ss. 94 and 128(/). Shah J. then 
proceeded to formulate when such an order for inspection should be made. He 
stated (para. 7) that an order for inspection could not be granted as a matter 
of course, but the Court would be justified in making such an order, provided 
two conditions were fulfilled: (i) that the petition for setting aside the elec- 
tion contains an adequate statement of material facts on which the petitioner 
relies in support of his case, and (ii) that the Tribunal is prima facte satisfied 
that, in order to decide the dispute and to do complete justice between the 
parties, inspection of the ballot papers is necessary. The learned Judge then 
proceeded to elaborate the said propositions formulated by him and stated that 
an order for inspection of ballot papers could not be granted to support vague 
pleas made in the petition not supported by material facts, or to fish out evi- 
dence to support such pleas. He further observed that a mere allegation that 
the petitioner suspects or believes that there has been an improper reception, 
refusal or rejection of votes would not be sufficient to support an order for 
inspection. He then proceeded to point out (para. 9) that, at every stage in 
B.1L.R—83 


470 THE BOMBAY LAW REPORTER. [VOL. LXX. 


the process of scrutiny and counting of votes, the candidate or his agent had 
an opportunity of remaining present, of watching the proceedings of the Re- 
turning Officer, of inspecting any rejected votes and of demanding a re-count. 
He stated that a candidate who seeks to challenge an election on the ground of 
improper reception or rejection of votes at the time of counting had, therefore, 
ample opportunity of acquainting himself with the manner in which the ballot 
boxes were scrutinised and opened and the votes counted, of inspecting re- 
jected ballot papers, and of demanding a re-count. The learned Judge stated 
that it was in the light of the provisions of s. 83(/) which require a concise 
statement of the material facts on which the petitioner relied and the opportu- 
nity which a defeated candidate had at the time of counting, of watching and of 
claiming a re-count, that the application for inspection must be considered. 
Dealing with the facts of the case, the learned Judge stated (para. 10) that 
what had been averred was that numerous ballot papers cast in favour of the 
petitioner had been wrongfully included in the bundles of the respondents and 
that, due to deficiency in the supply of sealing ink, marks on ballot papers, 
though not quite clear, yet indicating the intention of the voters, were wrong- 
fully rejected as invalid by the Returning Officer. The learned Judge came 
to the conclusion that these averments in the petition for setting aside the 
election were vague and did not comply with the statutory requirements of 
s. 83(/) (a), and, reversing the decision of the High Court, it was held that 
the Election Tribunal had proceeded on sound principles in declining to make 
an order for inspection. 

It was contended by the learned Advocate-General on behalf of the Return- 
ing Officer (respondent No. 9) and by Mr. Mody on behalf of the successful 
candidate (respondent No. 8), that three conditions must be fulfilled before an 
order for inspection can be made in an election petition, namely, (1) material 
facts must be pleaded, (2) a prima facte case must be made out and (3) the 
interests of justice must require that inspection should be given. A careful 
perusal of Ram Sewak’s case, cited in the preceding paragraph, however, 
leaves no room for doubt in my mind that it is necessary to fulfil only the first 
and the last of these conditions in order to justify an order for inspection. 
As far as the requirement of prima facie case or prima facie satisfaction is 
concerned, what is laid down in the said case is not that the petitioner should 
establish a prima facte case on the merits of the petition itself, but that the 
Court must be prima facie satisfied that an order for inspection is neces- 
sary in the interests of justice. That is clear from the second proposition for- 
mulated by Shah J. in para. 7 of the judgment in Ram Sewak’s case, and from 
the concluding sentence in para. 10 of the same judgment, There is, no doubt, 
a statement in the middle of the said para. 10 to the effect that the Tribunal 
was justified in declining to make an order for inspection of the ballot papers 
‘unless a prima-facie case was made out in support of the claim’’, but that 
sentence, properly read, only means that the Tribunal was justified in declining 
to make an order for inspection unless a prima facie case was made out in 
support of the claim for inspection, and not in support of the claim on the 
merits of the petition itself. To the same effect are the observations of the 
Supreme Court in Jagjit Singh’s case (para. 31), and in its unreported deci- 
sion in Dr. Sushila Balraj’s case. 

I must, therefore, proceed to consider the question as to (1) what would be 
regarded as an ‘‘adequate statement of material facts’’ and (2) what is meant 
by the statement that the Court must be ‘‘prima facie satisfied’’ that an order 
for Inspection is necessary in the interests of justice, these being the two con- 
ditions which are required to be fulfilled before an order for inspection can 
be made on the present application. I will deal with the first of the said 
conditions in order to find out what would be a statement of material facts 
which the law regards as adequate. Section 83 of the Representation of the 
People Act, 1951, the heading to which is ‘‘Contents of petition’’, states that 
an election petition (a) must contain ‘‘a concise statement of the material facts 
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on which the petitioner relies”’; and (b) must set forth “full particulars of 
any corrupt practice that the petitioner alleges’’, including names, dates and 
places of commission of such practice. It is unnecessary to refer to the rest of 
the provisions of the said section. 

Mr. Nariman has contended that it is clear from the provisions of the said 
section that it makes a distinction between cases in which an election is challenged 
on grounds other than corrupt practice and cases in which the petition is 
based on corrupt practice. He has submitted that, in the former case, what 
is required is nothing more or less than what would be required in a plaint 
under the provisions of O. VI, r. 2 of the Code of Civil Procedure, which is 
almost identical in terms with cL (a) of s. 83(7) and that it is only in the case 
of a petition founded on corrupt practice that ‘‘full particulars” are required 
to be stated in the petition. That argument of Mr. Nariman is sound 
on a plain reading of s. 88 itself, but by the time his turn came for replying to 
the argument of the learned counsel for respondents Nos, 8 and 9, he was able 
to find an authority of the Supreme Court in support of his contention. That 
authority is the case of Harish Chandra v. Triloki Singh. After analysing the 
various statutory provisions which, though slightly differently numbered prior 
to the recent amendments, were identical in terms, Venkatarama Ayyar J., 
who delivered the judgment of the Bench, stated (para. 9) that, if the grounds 
on which election is sought to be set aside are something other than commis- 
sion of corrupt or illegal practices, as for example when it is stated that the 
„nomination had been wrongly accepted or that the returned candidate was 
not entitled to stand for election, the requirements of the first clause of s. 83 
were satisfied when the facts of those objections were stated, that the facts 
to be stated under the first clause of s. 83 were different from the particulars 
which had to be given under the second clause of s. 83, and that it was only 
when an election was challenged on the ground of the corrupt practices men- 
tioned in the Act that instances constituting particulars thereof would have 
to be given under the second clause of s. 83. The learned Judge then pro- 
ceeded to deal with the decisions of English Courts in regard to the corres- 
ponding provisions of English law which were in pari materia with our Act, 
and stated that his decision was fortified by the same. 

It was sought to be contended on behalf of respondents Nos. 8 and 9 that 
there is a presumption of validity that every accepted ballot paper was validly 
aceepted, and every rejected ballot paper was validly rejected, and that, in 
order to rebut that presumption of validity, it was necessary to give parti- 
eulars in respect of each ballot paper which was alleged to be wrongfully 
accepted or wrongfully rejected, and to make out a prima facie case in res- 
pect of the same. Reliance was placed in regard to the presumption of vali- 
dity on the observations of the Supreme Court in the case of Jabar Singh v. 
Genda Lal. The Supreme Court has stated in that case (paras. 7 and 12) 
that, under r. 57(/) then in force, corresponding to the present r. 56(6), all 
voting papers which had not been rejected and had been taken into counting 
by the Returning Officer must be presumed to be valid, and it must be assumed 
that every ballot paper which had not been rejected constituted one valid vote. 
Mr. Nariman has pointed out that it is clear from a careful perusal of the 
Supreme Court decision in Jabar Singh’s case that there is no corresponding 
presumption that votes which have been rejected by the Returning Officer 
have been validly rejected, and, in my opinion, that contention of Mr. Nariman 
is right, both on the wording of r. 56(6) as well as on the construc- 
tion of the corresponding rule in Jabar Singh’s case. It may be mentioned 
that Jabar Singh’s case was relied upon very strongly both by the learned 
Advocate-General as well as by Mr. Mody on behalf of respondents Nos. 9 and 
8 respectively, and each of them took me through that case in great detail. 
I do not, however, consider it necessary to discuss Jabar Singh’s case any 
further because, in my opinion, the main question before the Court in that 
case was somewhat different, namely, what would be the scope of the enquiry 
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if the returned candidate had not recriminated under s. 97 of the Represen- 
tation of the People Act, 1951. Particular reliance was placed, both by the 
learned Advocate-General as well as by Mr. Mody, on the observations of 
Ayyangar J. in para. 40 of the dissenting judgment in the said case, but I 
shall deal with the same in the following paragraph, as it pertaing to a ques- 
tion with which I propose to deal next. 

It was sought to be contended both by the learned Advocate-General as 
well as by Mr. Mody that the Serial Numbers of the ballot papers, the impro- 
per acceptance or rejection of which is sought to be called in question by the 
petitioner, must be specified in the petition and that, unless that is done, it 
cannot be said that there is an adequate statement of material facts as re- 
quired by s. 83(7) (a) of the Act. There is, however, not a single case cited 
before me in which it has been so held, nor do the provisions of the said 
s. 83(1)(a), which, as already stated by me do not go beyond the provisions 
of O. VI, r. 2, Code of Civil Procedure, require that Serial Numbers should 
be specified in the petition. As pointed out by the Supreme Court itself in 
Harish Chandra’s case referred to by me earlier in this judgment, in th» 
matter of pleadings, s. 83 itself makes a distinction between a petition based 
on corrupt practice and a petition based on other improprieties, requiring full 
particulars only in the former case. There is, no doubt, a reference to the 
numbers of ballot papers in the dissenting judgment of Ayyangar J. (para. 
40) in the case of Jabar Singh v. Genda Lal cited above, but the statements 
on which strong reliance has been placed in that behalf both by the learned. 
Advocate-General as well as by Mr. Mody, do not show that any Serial Numbers 
were specified by the petitioner himself in his petition in that case. The refer- 
ence in the said paragraph is to the Tribunal having specified Serial Numbers 
of certain ballot papers which, the facts of the case show (para, 4), the Tri- 
bunal had re-examined. Moreover, Mr. Nariman is right in his contention 
that the minority judgment of Ayyangar J. on this point conflicts with the 
majority view. The majority view in the said case was that the election of 
the appellant Jabar Singh had been rightly set aside by the High Court and 
by the Tribunal, in view of the fact that Jabar Singh had not recriminated 
under s. 97 of the Representation of the People Act, 1951. Gajendragadkar 
C. J., who delivered the majority judgment, has, however, made it clear 
(para. 15) that the majority of the Judges did not propose to rest their deci- 
sion on the point that the relief granted by the Tribunal was not justified 
by the pleadings of the appellant before the Supreme Court who, it may be 
stated, was the respondent to the election petition originally filed before the 
Tribunal. In his minority judgment, Ayyangar J., however, took the view 
that Jabar Singh’s election should not have been set aside by the Tribunal 
and by the High Court on the mere ground that he had not recriminated, 
but came to the conclusion that, all the same, Jabar Singh’s election had to be 
set aside because he had not raised the necessary pleas in his written state- 
ment. It is, therefore, clear that the majority judgment in Jabar Singh’s 
case, not only does not deal with the question of pleadings at all, but ex- 
pressly states that it does not rest its decision on that ground. In view of 
that position, any observation made by Ayyangar J. in his minority judgment 
cannot be regarded as laying down the law on the point. All that the law 
as well as the authorities cited before me lay down is that there must be an 
adequate statement of the material facts, and I am not prepared to hold that 
that must necessarily mean that the Serial Numbers of the ballot papers chal- 
lenged by the petitioner must be stated in the petition. In my opinion, it is 
open to the petitioner to give such particulars, other than the Serial Numbers 
of the ballot papers, as the Court might consider to be adequate, having re- 
gard to the facts of the case. It is significant that there is nothing on aff- 
davit to show that the Counting Agents of Shah (respondent No. 8), or of any 
of the other candidates, made any notes of the Serial Numbers at the time 
when the counting was in progress. I had specifically asked Mr. Mody to take 
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instructions from his client and state to the Court whether any of the Count- 
ing Agents of his client had made any notes in regard to the Serial Numbers 
of the ballot papers. After taking instructions overnight from his client, 
respondent No. 8, Mr. Mody made a statement, but, I would prefer not to 
refer to the same in this order, as the said statement does not appear in any 
of the affidavits or in the pleadings. I cannot help feeling that the law has 
advisedly refrained from requiring a petitioner to state the Serial Numbers 
of the ballot papers, the validity of which he challenges. As Mr. Nariman 
has pointed out, under s. 81, any elector, which means a person who was en- 
titled to vote at the election, can also challenge the result of that election on 
the very grounds mentioned in s. 100(7) on which an unsuccessful candidate 
ean challenge that election. It is clear from the provisions of r. 53 that a 
voter would not be allowed admission into the place fixed for the counting 
of votes. It would, therefore, be impossible for a voter, who challenges an 
election on the ground of the improper acceptance or rejection of votes with- 
in the terms of s. 100(/)(d)(#t), to furnish the Serial Numbers of the 
ballot papers in an election petition which he is entitled to file under the pro- 
visions already referred to by me. It was submitted by the learned Advo- 
cate-General on behalf of the Returning Officer (respondent No. 9) that it was 
“unquestionably permissible’’ to Counting Agents to note down the Serial 
Numbers of any ballot papers whilst the counting was in progress, but, I am 
afraid, that is not the position under the statutory rules relating to the same. 
Rule 56(3), on which the learned Advocate-General has relied, gives a right 
of inspection to the Counting Agents of the candidates only in respect of the 
ballot papers that are proposed to be rejected by the Returning Officer, which 
as ig common ground, takes place at a table different from the various tables 
at which the Counting Assistants count the accepted votes. Mr. Nariman has 
pointed out that this position is also clear from the observations of Shah J. 
in Ram Sewak’s case (paras. 8 and 9). It may be that, if the petitioner’s 
application for re-count had been granted by the Returning Officer, the peti- 
tioner might have had the opportunity of giving the Serial Numbers of all the 
ballot papers, the validity of which is challenged by him. That application, 
however, was not allowed by the Returning Officer. I may, in passing, ob- 
serve that there is force in Mr. Nariman’s contention that it is difficult to 
understand how the Returning Officer (respondent No. 9) held the petitioner’s 
application for re-count to be ‘‘frivolous, unreasonable’’ in term of r. 63(3), 
in view of the fact that, admittedly, the only investigation that he made on 
the petitioner’s application for re-count was by way of inquiries during the 
night of the 24th of February, 1967 from the Assistant Returning Officers, in the 
absence of the petitioner. Another reason why the law does not enjoin that 
Serial Numbers of ballot papers should be furnished in the petition is that, 
having regard to the fact that the law itself contemplates continuous and 
rapid counting of votes, it would obstruct that process if the Counting Agents 
of the various candidates were to be at liberty to note down the Serial Num- 
bers of the objected ballot papers, together with the grounds of objection in 
respect of each of them. Reference may be made in this connection to r. 60 
which provides in clear terms that the process of counting must be a con- 
tinuous process, to para. 3(a) read with para. 3(c) at page 67 of the Hand Book 
for Returning Officers in the General Elections of 1967 which directs that 
every effort should be made by the Returning Officers to complete the count- 
ing on the same day, and to r. 53(4) of the Rules framed under the Act which 
gives the Returning Officers the power to remove from the Counting Centre 
any person who misconducts himself during the counting of votes. Taking 
even the figures furnished by respondents Nos. 8 and 9 themselves, the pro- 
cess of sorting and counting in the present case worked out to about 4 votes 
a minute, and the rate of rejection of votes by the Assistant Returning 
Officer at each Counting Centre worked out on an average to over 117 votes 
per hour. Having regard to the continuity and rapidity of counting contem- 
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plated by the Rules and Instructions mentioned by me above, and to the 
actual rate of counting mentioned by me, the process of counting would be 
seriously impeded if the law had given to the Counting Agents of each can- 
didate the right to take notes in respect of any ballot paper, whether accepted or 
rejected. As a matter of fact, as already stated by me, even the right to in- 
spect is, therefore, advisedly confined by the law to rejected votes only, and 
even in regard to rejected votes, there is no provision which requires the Serial 
Numbers of rejected ballot papers to be furnished in the petition, 

It was sought to be contended by Mr. Mody for respondent No. 8 that the 
right to inspect conferred by r. 56(3) carried with it the right to take notes, 
and the cases reported in Bevan v. Webb,” Boord v. African Consolidated 
Land and Trading Company,3 Mutter v. Eastern and Midlands Ratlway Co. 
were cited by him in support of that proposition. Of these three cases, the 
case reported in Boord v. African Consolidated Land and Trading Company 
purported to lay down a proposition as a matter of ‘‘general law’’ that the 
right to inspect carried with it the right to take copies, make extracts and 
take notes, but, as Mr. Nariman has pointed out, to the extent to which that 
case purports to lay down a general proposition, the same has been disap- 
proved of and overruled in Balaghat Gold Mining Company, In re.5 The 
case reported in Mutter v. Eastern and ‘Midlands Railway Co. has also been 
considered in the said case reported in Balaghat Gold Mining Company, In re, 
as limited on its own facts to cases in which the right to inspect would be 
rendered useless unless it carried with it the right to take notes. It is true 
that the case reported in Mutter v. Eastern and Midlands Railway. Co. has been 
followed by a single Judge of our High Court in the case of Fatmabai v 
Hajee Cassam, but Fatmabas’s case related to inspection under the general 
provisions of O. XI, r. 15, of the Code of Civil Procedure. As laid down in 
the third case cited by Mr. Mody himself viz. Bevan v. Webb (at pp. 68-69), 
- the right to take copies or notes would not be implicit in the right to take 
inspection if there is something in the nature of the right of inspection which 
shows that the same is limited. In my opinion, Mr. Nariman is right in his 
contention that, having regard to the provisions of the law relating to elec- 
tion in regard to the secrecy of voting and counting which provide that, 
even at the time of counting, the candidates or their Counting Agents have 
no right to handle the ballot papers, and having regard to the provisions of 
the Rules and Instructions referred to above which contemplate a continuous 
and rapid process of counting, the right of inspection conferred by r. 56(3) 
is, from its very nature, limited and cannot be construed to include a right 
to take notes. Though I have stated it earlier in this judgment, in my opi- 
nion, it can bear repetition if I state once again that r. 56(3) makes it clear 
that even the right of inspection is limited to rejected ballot papers alone, 
and that, m respect of ballot papers which are alleged to have been wrongfully 
accepted, the law does not even confer a right of inspection on the candidates 

or their Counting Agents. 

Mr. Nariman has, however, gone further and contended that the provisions 
in regard to the secrecy of voting and counting contained in ss. 94 and 128 
and r. 54 would be violated if a Counting Agent were to attempt to note 
down the Serial Number of any ballot paper. In short, his contention is that 
there is a legal impediment in the way of a Counting Agent noting down the 
Serial Number of a ballot paper which arises from the provisions in regard 
to the secrecy of voting and counting referred to above. In support of that 
contention, Mr. Nariman has drawn my attention to the fact that s. 128 not 
only enjoins secrecy of voting at the time of the recording of votes, but also 
at the time of ‘‘counting of votes’’, and r. 54 in terms enjoins that the 
Returning Officer must, before he commences the ‘‘counting’’, read out the 

12 [1901] 2 Ch. 59, at p. 74. 15 [1901] 2 K.B. 668, at p. 667. 


18 (1898) 1 Ch. D. 596, at pp. 600-601. 16 (1909) 11 Bom. L.R. 402, at p. 404. 
14 (1888) 88 Ch. D. 92, at pp. 104-106. 
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provisions of s. 128 to the persons present at the Counting Centre. Mr. Nari- 
man has further pointed out that, under r. 52(3), the Counting Agents of 
every candidate are required to make a declaration in Form No. 18 which is 
to be found at page 465 of the Manual of Election Law published by the 
Government, whereby the Counting Agents declare that they would not do 
anything forbidden by s. 128 of the Act. Mr. Nariman has stated that the 
only thing on which the secrecy of voting depends at the time of counting is 
the Serial Number which should not be disclosed, and that there is nothing 
else the disclosure of which could possibly violate the principle of secrecy of 
voting at the stage of counting. As against that, it must be pointed out that 
the learned Advocate-General has argued that, once the marked copy of the 
Electoral Roll is sealed by the Presiding Officer under r. 46, the identity of 
the voter cannot be found out even if the Serial Number is noted down by 
the Counting Agents of the candidates at the Counting Centre whilst the 
counting is in progress. It must not, however, be forgotten that, as Mr. Nari- 
man has pointed out, it is possible under the Rules for the same person to be 
a Polling Agent at the Polling Booth and a Counting Agent at the Counting 
Centre in respect of a candidate whom he represents, and, having regard to 
the procedure followed at the Polling Booth, it would not, perhaps, be diffi- 
eult for such a person to identify the voter by the Serial Number of his 
ballot paper if he is allowed to note down the same at the time of counting. 
Mr. Nariman gave an extreme illustration which brings home the point urged 
by him, and asked whether the secrecy of voting would not be violated if a 
Counting Agent who noted down the Serial Numbers of ballot papers were to 
publish the same in a newspaper. It is hard to accept the argument of the 
learned Advocate-General, and all that one can say is that it is only because 
it might be possible to identify the voter by reason of the Serial Number of 
his ballot paper that the law makes the provision in regard to the secrecy of 
voting applicable to the process of counting also. There is no other reason 
why that provision should have been made applicable to the process of count- 
ing. There is, therefore, considerable force in Mr. Nariman’s submission that 
there is a legal impediment created by the Rules relating to secrecy of voting 
in the way of Counting Agents noting down the Serial Numbers of the 
ballot papers. In view, however, of the conclusion at which I have arrived 
viz. that there is nothing, either in the language of the statute or of the 
statutory Rules, or in the judicial decisions on the point, which lays down 
that the Serial Numbers of the ballot papers must be furnished in a petition 
based on the wrongful acceptance and wrongful rejection of ballot papers, it 
is not necessary for me to go further and hold that the provisions of law re- 
lating to the secrecy of voting prohibit the taking down of Serial Numbers 
at the time of counting. That is a point of considerable importance, and I 
do not think I would be justified in pronouncing on it in a case like the pre- 
sent one, in which it is not necessary to do so. It is sufficient for me to hold, 
as I do, that the law does not require the petitioner, in a case like the pre- 
sent one which does not relate to corrupt practice, to furnish the Serial 
Numbers of the ballot papers in the petition. 


An alternative contention was, however, urged by Mr. Mody to the effect 
that, in any event, even apart from the Serial Numbers of the ballot papers 
not being furnished, the petition does not contain an adequate statement of 
material facts. I will consider that alternative contention advanced by 
Mr. Mody when I deal with the facts of the case later on. 

Towards the end of his arguments, the learned Advocate-General, with his 
usual industry, listed the various averments from the cases cited before me 
which have been held as not containing an adequate statement of material 
facts, but, as the Supreme Court itself has said (Rajeswar Prasad v. State of 
W. B.)," the observations of the Supreme Court are not to be read as statu- 
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_tory enactments. What averments should be regarded as adequate must de- 
pend on the facts of each particular case and cannot be governed by autho- 
rity. Mr. Nariman is right when he contends that that is an entirely wrong 
approach to judicial decisions, and that decisions, even of the highest Court, 
on questions which are essentially questions of fact, camnot be cited as pre- 
cedents, as no case on facts can be on all fours with another: Prakash Chandra 
v. State of U. P18 I do not, therefore, think it necessary to refer to this 
part of the argument of the learned Advocate-General. 

That brings me to a consideration of the second condition which is re- 
quired to be fulfilled before an order for inspection can be made, namely, that 
the Court must be prima facte satisfied that an order for inspection is neces- 
sary in the interests of justice. The Supreme Court has laid down in clear 
terms that it would be inexpedient and unreasonable to lay down any hard 
and fast rule in regard to what should be done in the interests of justice as 
far as an order for inspection in an election petition is concerned. That has 
been stated by Gajendragadkar C. J. in the judgment of the majority in the 
case Of Jagjit Singh v. Kartar Singh (at the end of para. 31). Both Mr. Mody 
as well as the Advocate-General contended that it was incumbent upon me 
to weigh the evidence in the form of the affidavits filed on the present appli- 
cation and to judge the credibility of the deponents and of the statements 
made by them in order to find out whether a prima facte case for inspection 
has been made out by the petitioner. In fact, Mr. Mody argued the factual 
aspect of the present application as if it was the hearing of the petition it- 
self on affidavits, taking me at great length and in great detail into the 
various statements of each deponent, the differences between the statements 
contained in the different affidavits, and the refutation of the same in the 
affidavits filed on behalf of respondents Nos. 8 and 9 in reply to the same, 
but, I am afraid, the law does not require me to embark on that task. In 
fact, Mr. Mody made certain strong observations in regard to the credibility 
of the petitioner and of the deponents of the affidavits filed on his behalf, 
which, in my opinion, were uncalled for at the stage when an interlocutory 
application is being decided merely on affidavits, and the Court is called upon 
to take only a prima facie view of what is required in the interests of justice. 
Fortunately for the petitioner, the expression “prima facie case’ hag been 
construed by the Supreme Court itself in a decision under the Industrial Dis- 
putes Act, in the case of Martin Burn Ltd. v. R. N. Banerjee. The case 
arose out of an application filed by the appellant before the Supreme Court 
under s, 22 of the Industrial Disputes (Appellate Tribunal) Act, 1950, for 
permission to discharge the respondent from its service during the pendency 
of an appeal before the Labour Appellate Tribunal to which both the appel- 
lant and the respondent were parties. The Supreme Court referred to an 
earlier decision of its own to the effect that the Tribunal, before whom such 
an application was made, had not to adjudicate upon any industrial dispute 
arising between the employer and the workmen but had only got to consider 
whether the ban which was imposed on the employer in the matter of his dis- 
charge or dismissal during the pendency of proceedings between the parties, 
should be lifted, and all that was necessary was that a prima facte case had 
to be made out by the employer for the lifting of such ban. After referring 
to its earlier decision in the said case, the Supreme Court proceeded in 
Martin Burn’s case to state as follows (para. 27): 

“The Labour Appellate Tribunal had to determine on these materials whether a prima 
facie case had been made out by the appellant for the termination of the respondent’s service. 
A prima facie case does not seem a case proved to the hilt but a case which can be said to be 
established if the evidence which is Jed in support of the same were believed. While determining 
whether a prima facie case had been made out the relevant consideration is whether on the 
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evidence led it was possible to arrive at the conclusion in question and not whether that was the 
only conclusion which could be arrived at on that evidence.” 

The Supreme Court then stated (para. 28) that the Labour Appellate Tri- 
bunal had discussed the evidence led before it ‘‘in meticulous detail’’ and had 
applied a standard of proof which, having regard to the observations made by 
it earlier, was not strictly justifiable. Their Lordships, however, dismissed the 
appeal on the ground that there was such a lacuna in the evidence led before 
the Tribunal ‘‘that it was impossible to come to the conclusion that even if 
the evidence was taken at its face value a prima facie case was made out by 
the appellant.’’ It is, therefore, clear that, in arriving at its conclusion as to 
whether a prima facie case in regard to a particular point has been made out, 
a Court of law is not bound to weigh the evidence or to judge the credibility 
of the witnesses, but has only got to see whether that case could be said to 
be established if the evidence led by the party concerned on the point were 
believed, taking it at its ‘‘face value”. The learned Advocate-General relied 
on a passage from Dalsbury, 3rd edn., Vol. 15, para. 508, in support of his 
contention that the meaning of the expression ‘‘prima facie case’’ must neces- 
sarily be different according to the context and to the stage of the proceed- 
ings in which the question arises. What is stated in the passage from Hals- 
bury on which the learned Advocate-General has relied is that prima facie 
evidence is evidence which, if accepted by the Tribunal, establishes a fact 
in the absence of acceptable evidence to the contrary. I do not think the said 
passage lays down a principle which is in any manner different from the prin- 
ciple enunciated by the Supreme Court in Martin Burn’s case to which I 
have just referred. The question before me at this stage, therefore, is not 
whether the evidence furnished by the petitioner to show that an order for 
inspection should be made in the interests of justice should be believed, but 
is whether, if that evidence were believed, it would be sufficient to satisfy me 
that, in the interests of justice, an order for inspection should be made. The 
whole fallacy underlying the argument of Mr. Mody on behalf of respondent 
No. 8 was that Mr. Mody wanted the Court to form an opinion with regard 
to the merits of the petitioner’s claim in the petition itself, which is not what 
T am called upon to do under the law on the point as formulated by Shah 
J. in Ram Sewak’s case (para. 7), or by any of the other decisions of the 
Supreme Court which were cited before me. In fact, in the course of his 
arguments which lasted several hours, Mr. Mody for respondent No. 8 em- 
barked on a meticulous weighing and examination of the evidence, which is 
the very thing which the Supreme Court itself disapproved of (para. 28) in 
regard to what the Labour Appellate Tribunal did in Martin Burn’s case 
cited above. 

_In the light of these principles, I will now proceed to consider whether, 
having regard to the facts of the present case, the petition contains an ade- 
quate statement of material facts, and wheher the petitioner has satisfied me 
prima facie that, in the interests of justice, inspection of the ballot papers 
should be ordered, and, if so, to what extent it should be ordered. An ana- 
lysis of the petition discloses the following grounds for challenging the election 
of respondent No. 8: 

(1) ` Narrow margin of 1364 votes and large number of rejected votes, 
namely, 14,077 (Clause (a) of paras. XIV & XV). 
xy probability of human error (clause (f) of para. XIV read with para. 
(2) Mark on shaded area in ‘‘numerous’’ ballot papers (clause (b) of 
para. XIV). Smudge on other area in the case of ‘‘nearly 5,000” ballot 
papers (clause (b) of para. XIV read with clause (b) of para. IV). 

(3) A number of valid votes of Madhu Mehta (respondent No. 3) were 
wrongly included in the bundle of Shantilal Shah (respondent No. 8), parti- 
cularly in Malad and Borivli areas (clause (c) of para. XIV and para. XI). 

(4) Non-compliance with the Act and Rules (clause (d) of para. XIV). 
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Counting done by Counting Agents instead of by Counting Assistants, parti- 
cularly at Borivli, Malad and Andheri, contrary to Section 64 and Rules 53 
and 56 (clause (e) of para. XIV and paras. VIII, IX and X). 

(5) Removal of ballot boxes from the Polling Stations at various places 
without proper police escort and without intimation to the Polling Agents 
(para. XIII). 

n Improper sealing and broken seals on some of the ballot boxes (para. 

TI). 


I will now proceed to deal with each of the various grounds set out above 
on which the present petition is based. I may state straightaway that 
Ground No. (1) does not arise on an application for ‘inspection, though 
Ground No. (1) may have to be incidentally considered in another context. 
As far as Grounds Nos. (5) and (6) are concerned, no amount of inspection 
can now reveal whether those grounds are true or false, and it cannot, there- 
fore, be said that the interests of justice require that inspection should be 
ordered on those grounds. 

As far as Ground No, (2) mentioned above is concerned, the same relates 
to the improper rejection of ballot papers which, according to the petitioner, 
should have been accepted. It was sought to be contended by Mr. Mody on 
behalf of respondent No. 8 that even if the Serial Numbers of the ballot 
papers are not required to be stated, the petitioner should, in any event, have 
stated the precise number of ballot papers, to which the allegation relates, 
and the particular Counting Centres at which such ballot papers were wrong- 
fully rejected. As already stated by me above, there is no presumption in 
law that rejected ballot papers were validly rejected. Whilst there is some 
force in the argument of Mr. Mody in regard to the petitioner’s allegation re- 
garding ballot papers on which mark was placed on the shaded. area, in so 
far as even the approximate number of such ballot papers is not stated, in 
my opinion, it is sufficient for the petitioner to have stated as he has done, 
in regard to the ballot papers on which a smudge of the mark occurred on 
other parts of the ballot papers, that the same happened in the case of ‘‘near- 
ly 5,000” ballot papers. In my opinion, it is neither necessary, nor would it 
serve any useful purpose to state the precise number of ballot papers in 
which the smudging occurred. The rejected votes in respect of all the candi- 
dates are kept together in one bundle at each Polling Station, and, under the 
circumstances, I do not see what further particulars could have been given by 
the petitioner in regard to the alleged smudging of the mark on other parts 
of the ballot paper during the process of folding. The affidavits of the 
Counting Agents of the petitioner filed in support of this application bear out 
the same. The only thing urged by Mr. Mody against those affidavits is that 
they are stereotyped in form and I should not, therefore, give any credence 
to them. The form of the affidavits is a matter of drafting by the legal ad- 
visers of the party concerned, and I do not think I would be justified in dis- 
carding them on that ground alone. Moreover, as already stated by me, I am 
not called upon to weigh the evidence at this stage. Having regard to these 
affidavits, and having regard to the fact that this complaint of the petitioner 
relates to nearly 5,000 out of 14,077 rejected votes, when the margin between 
respondent No. 8 and the petitioner was only 1, 364 votes, I am, prima facie, 
satisfied that the interests of justice require that inspection should be granted 
to the petitioner of the entire number of ballot papers rejected at all the 
Counting Centres. 

As far as Ground No. (3) mentioned above is concerned, I do not see how 
the petitioner could give particulars which could be said to be more adequate 
than those given by him in the relevant paragraphs of the petition mentioned 
above. In regard to this ground, however, the petitioner has not satisfied me, 
even prima facte, that the interests of justice require that inspection should 
be granted to him. The petitioner himself has no personal knowledge in re- 
gard to the facts relating to this ground, and he must necessarily have made 
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the statements in the petition on the information received by him from one 
or the other of his Counting Agents. It is stated in the petition that a num- 
ber of votes of Madhu Mehta (respondent No. 3) were wrongly included in 
the bundle of Shantilal Shah (respondent No. 8), particularly in Malad and 
Borivli areas, but it is significant that neither K. D. Mehta, who was one of 
the Counting Agents posted by the petitioner at Malad, nor H. S. Bhatt, who 
was one of the Counting Agents posted. by the petitioner at Borivli, has in 
his affidavit stated that any such thing occurred at those Centres, and there 
is no affidavit filed by the petitioner in respect of any of his other Counting 
Agents on which he can rely in support of the same. I have, therefore, come 
to the conclusion that the petitioner has failed to make out a prima facie case 
in respect of his claim for inspection on Ground No. (3) with which I am 
now dealing and I decline to make an order for inspection in favour of the 
petitioner in regard to the same. 

As far as Ground No. (4) is concerned, the petitioner has specified the 
particular Centres where the counting is alleged to have been done by the 
Counting Agents of the various candidates instead of by the Counting Assis- 
tants of the Returning Officer, as required by the Act and the Rules. I fail 
to see what other particulars could possibly have been given in respect of 
this ground alleged by the petitioner. Moreover, the petitioner has satisfied 
me prima facie that inspection should be granted in the interests of justice 
in regard to this ground urged by the petitioner. K. D. Mehta, who was, as 
already stated by me, one of the Counting Agents posted by the petitioner at 
Malad, has, in para. 4 of his affidavit dated July 12, 1967, stated in clear 
terms that, as the counting progressed, the ballot papers were handled both 
by the Counting Assistants and by the Counting Agents, and he has proceed- 
ed to state that, ‘‘with so many persons doing counting’’, it was difficult to 
observe the process of counting that was going on. This statement, read as 
a whole,leaves no room for doubt in my mind that what K. D. Mehta has stated 
in the said affidavit is that the Counting Assistants as well as the Counting 
Agents were not only handling the ballot papers but were also counting the 
same. H. S. Bhatt, who, as already stated by me, was one of the Counting 
Agents posted by the petitioner for the Borivli area, has, in para. 5 of his 
affidavit dated July 12, 1967, stated that the sorting out of the ballot papers 
was done both by the Counting Agents as well as by the Counting Assistants, 
and that there was no restriction whatsoever on the Counting Agents touch- 
ing the ballots papers. He has proceeded to state in the said affidavit that 
the said process involved a continuous sorting out of ballot papers by a large 
number of Counting Agents and Counting Assistants at each table, with the 
result that it was difficult to keep a watch on all of them. It is true that 
Bhatt has, in the said affidavit, not stated that the counting itself was done 
by the Counting Agents also, but the process of sorting and counting is one 
continuous process, and, for the purpose of taking a prima facte view of the 
matter at this stage, in my opinion, the affidavit of Bhatt, taken along with 
the affidavit of K. D. Mehta, is sufficient to enable me to come to the con- 
elusion that, in the interests of justice, inspection of all the accepted ballot 
papers of all the respondents at two of the three Centres specified by the 
petitioner viz. Borivli and Malad, should be ordered by me. There is no mate- 
rial placed before me which eould satisfy me, even prima facte that any such 
thing oceurred at the Andheri Centre also and I do not, therefore, propose 
to make order with regard to that Centre. 

I, therefore, order that the District Election Officer, in whose custody all 
the ballot papers are at present, should give inspection to the petitioner and 
his legal advisers (a) of all bundles of ballot papers rejected at all the Coun- 
ting Centres in the constituency, and (b) of all ballot papers of all the res- 
pondents accepted at the Borivli and Malad Centres, and permit them to 
make copies or extracts or take notes of the same. Respondent No. 8 and his 
legal advisers will also be at liberty to take inspection, make copies and ex- 
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tracts and take notes of those ballot papers. After inspection in accordance 
with my order is completed, I direct the District Election Officer to re-seal 
and produce in Court all the ballot papers, of which inspection has been 
ordered by me. As the District Election Officer is not a party to the present 
petition, I am passing these orders, not under the provisions of O. XI, r. 18, 
of the Code of Civil Procedure read with s. 57 of the Act, but pursuant to 
the provisions of r. 93 of the Conduct of Election Rules, 1961. The learned 
Advocate-General had, at the very outset of his argument, stated to the Court 
that any order passed by the Court under the said r. 93 would be respected 
by the District Election Officer. It may be mentioned that, relying on an 
observation made by Shah J. in para. 8 of the judgment in Ram Sewak’s case 
cited above, the learned Advocate-General has however contended that the 
Returning Officer should not have been joined as a party to the present peti- 
tion. In answer to that contention, Mr. Nariman has relied on the decision of 
the Calcutta High Court in the case-of Dwijendra Lal v. Harekrishna in 
which it has been laid down (at p. 927) that, in an appropriate case where 
allegations of bad faith, misconduct and impropriety, and not mere illegality, 
are made in an election petition against a Returning Officer, the Returning 
Officer is a proper party, though he may not be a necessary party to the pro- 
ceedings. Mr. Nariman has contended that, though there is no allegation of 
dishonesty made by the petitioner against the Returning Officer in the present 
case, there are allegations of improprieties on the part of the Returning 
Officer which the petitioner has made in this petition, particularly in regard 
to his rejection of the petitioner’s application for a re-count as frivolous and 
unreasonable, and the Returning Officer is, therefore, a proper party to this 
petition. It was further pointed out by Mr. Nariman that not only has the 
Returning Officer (respondent No. 9) not taken up any plea in his written 
statement to the effect that be should not have been joined, but he has filed 
a contentious written statement, and even the present application for in- 
spection was actively and strongly resisted by the learned Advocate General 
on his behalf. I do not think that, by his observations in para. 6 of Ram 
Sewak’s case, Shah J. intended to lay down that the Returning Officer can, 
in no event, be even a proper party to an election petition. The observa- 
tion, as such, is only a passing observation, and I do not think that it should 
be construed in the manner stated by the learned Advocate-General. Having 
regard to the averments made in the petition, in my opinion, the Returning 
Officer (respondent No. 9), though not a necessary party to the present petition, 
was a proper party and in any event, it is not open to him to raise this point 
after having filed a contentious written statement in reply to this petition. 

Respondent No. 8 must pay the petitioner’s costs of this application fixed 
at Rs. 300. 

On the application of Mr. Mody, I direct that the order for inspection 
made by me should not be carried out till September 20, 1967, in order to en- 
able Mr. Mody’s client to consider his position. 

Order accordingly. 


[Edstor’s Note: Respondent No. 8 filed Civil Appeal No. 1599 of 1967 be- 
fore the Supreme Court against the order passed by Vimadalal J. In the 
course of the hearing of the appeal before the Supreme Court, the parties 
arrived at consent terms whereby the Court, on November 8, 1967, passed an 
order which inter alia provided that the scrutiny of all the rejected ballot 
papers from all centres and all accepted ballot papers from Borivli and Malad 
centres should take place before a scrutineer to be nominated by the High 
Court.] i 
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APPELLATE CIVIL. 


Before Mr. Justice V. S. Deshpande. 
BADRINARAYAN RAMSUKH RATHI 


v. 
NICHALDAS TEJBHANDAS SINDHI.* 


Bombay Renis, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 13(1)(hb), 
13(8A) & (8B), 6(8)(b), 5(12), 12, 174, 17B, I'7C—Premises”, meaning of word in 
8.13(1)(bh)—Whether landlord can construct one new building in place of two existing adjacent 
buildings and provide accommodation to tenants in ewisting buildings but not in identical 
premises from which tenants evicted. 

The word “premises” in cl. (Ah) of s. 18(1) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, not only means one tenement or only a part of a building 
or even one building but means something more. The sense in which this word is used in 
this clause is capable of covering the area of more than one building. In fact the word 
“premises” in this clause means part of a building or a building or more than one bull- 
ding, by the demolition of which the landlord contemplates erecting a new one building. 
Therefore, under the Act, a landlord can construct one new building in place of his two or 
more existing adjacent buildings and provide in the new building accommodation to all the 
tenants in the existing buildings notwithstanding the fact that the new building does not 
provide accommodation to such tenants in the identical premises from which they are 
evicted, 


One Badrinarayan (petitioner) was the owner of two houses bearing No. 
1163 and No. 667 situated at Rawiwar Peth, Poona. Nichaldas (respondent 
No. 1 in Special Civil Application No. 2203 of 1965) and Ramchand (respon- 
dent No, 1 in Special Civil Application No. 116 of 1966) were the tenants in 
house No, 1163. There was one more tenant in house No. 667. The petitioner 
wanted to demolish these two houses and have a fresh one building constructed 
in place of the two separate houses. He, therefore, devised a plan of one full- 
fledged building and then got the said plan duly sanctioned by the Munici- 
pality on or about May 30, 1961. He then approached the Tribunal consti- 
tuted under s. 18(3B) of the Bombay Rent Act and obtained a certificate 
from them as required under the said sub-s. (3B) of s. 13. He then gave a 
notice to the three tenants, i.e, two tenants of House No. 1163 and also the 
tenant of Honse No. 667, terminating their tenancy alleging that he reason- 
ably and bona fide required the premises in dispute for the immediate pur- 
pose of demolishing them and such demolition was to be made for the pur- 
pose of erecting a new building on the premises sought to be demolished. The 
tenancy was terminated by the end of October 1962. He then instituted 
suits under the Bombay Rent Act against all the three tenants claiming posses- 
sion of the premises from the three tenants under s. 18(/) (Ah) of the Bom- 
bay Rent Act for the purpose of demolishing and constructing a new build- 
ing thereon, and as required by sub-ss. (3A) and (3B) of s. 18, he gave an 
undertaking to the Court and also produced the certificates as required under 
the said sub-sections. 

His suit against the tenant in House No. 667 was ultimately decreed and 
the decree was confirmed by the High Court. Construction in place 
of old house No. 667, in terms of the plan was completed. The two suits 
against the respondents in the two Special Civil Applications occupying House 
No, 1163, however, passed through a chequered career. The original certificates 
were filed in the suit against the tenant in House No. 667 and the said certi- 
ficates or copies thereof were not filed in the suits against these two tenants 
when the suits were instituted and the suit claims were sought to be defeated 
by these two tenants on the technical ground that such certificates were not 


“Decided, March 11, 1968. Special Civil Civil Application No. 116 of 1968). 
Application No. 2208 of 1966 (with Special 
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enclosed along with the plaint at the time of institution of the suits. The 
petitioner withdrew the suits with the leave of the Court. Thereafter the pre- 
sent two suits were filed by the petitioner for the same relief. This claim was 
resisted by both the tenants by raising several defences. The petitioner had 
alleged that these two houses, No. 1163 and No. 667, were adjacent to each 
other and therefore he wanted to have a fresh construction of one building 
in place of both these houses according to the plan approved by the Munici- 
pality. The respondents denied that these two houses were adjacent to each 
other. It was denied that the petitioner wanted to demolish the two houses with 
the object of constructing a new building or that the new construction could 
not be had without the demolition of the existing construction. It was alleged 
that the certificate granted by the Tribunal was invalid. It was also alleged 
that the tenancy was not duly terminated and that the suit was not properly 
instituted. It was also alleged that copy of the certificate was not valid and 
the suit was as good as not filed without enclosing the certificate of the Tri- 
bunal. The petitioner’s claim for bona fide requirements for demolition of the 
construction was also denied. It was also alleged that the plan as submitted 
did not satisfy the requirements of s. 13(3A) of the Bombay Rent Act. The 
trial judge decreed both the suits. The respondents filed separate appeals 
which were allowed by the Assistant Judge at Poona. 


The petitioner applied to the High Court for setting aside the order passed 
by the Assistant Judge. 


The applications were heard. 


8. C. Pratap, for the petitioner (in both matters). 
M. L. Pendse, for the opponents (in both matters). 


DESHPANDE J. [His Lordship after stating the facts, refering to the 
findings recorded in favour of the petitioner and holding that the two 
houses were adjacent to each other, proceeded]. But Mr. Pendse says 
that in spite of the above factual position, plaintiff cannot succeed in getting 
the possession of the house in dispute, namely, No. 1163, under s. 13(/) (hA) 
of the Bombay Rent Act on the ground of his bona fide and reasonable require- 
ments of the same, as he is not erecting a new building on the premises sought 
to be demolished, as contemplated under sub-s. (3A)(a) of the said section. 
Argument is that the landlord is not permitted to have an integrated plan of 
one new building for construction by demolition of the existing structures of 
the houses or buildings on more than one plot. All that s. 18(1) (hk) per- 
mits the landlord is to have the premises for the immediate purpose of demo- 
lishing them, if he can erect a new building on the premises sought to be de- 
molished. If the new tenements are to be included in a building on some 
other premises, such as House No. 667 in this case, and no residential tene- 
ments are provided in the proposed plan approved by the Municipality on the 
present structure of House No. 1163, there is not even an attempt to comply 
with the provisions of s. 13 (Z)(hh), and as such plaintiff cannot succeed. 
Answer to this argument depends entirely on the construction of the words 
‘‘for the purpose of erecting new building on the premises sought to be demo- 
lished.’’ Does the word ‘‘premises’’ in cl. (Ah) of s. 13(7) and particularly 
in the latter part of the said clause quoted above, mean necessarily a build- 
ing in which present tenements are located or does the word ‘‘premises’’, also 
mean the said building or house and or some other houses belonging to the 
landlord by the demolition of which one new building is sought to be erected 
by him after approval of the same from the local authority. 

Now, s. 12 of the Bombay Rent Act restricts the landlord’s right to ter- 
minate contractual tenancies and evict his tenant according to the terms of 
the contract, as long as the tenant is ready and willing to pay the standard 
rent and observes and performs the other conditions of the tenancy in so far 
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as they are consistent with the provisions of the Act. This is undoubtedly a 
restriction on the rights to hold and enjoy the property belonging to the 
citizen, However, this restriction is relaxed by providing several contingen- 
cies in s. 13 on the happening of which the landlord is entitled to terminate 
the tenancy and get possession of the leased premises. Clauses (a) to (f) and 
(j) and (k) of sub-s. (J) of s. 18 deal with the acts of the tenant, which 
disentitle him to the protection of the Act and enables the landlord to termi- 
nate his tenancy. Clauses (g), (h), (hh) and (hhh) deal with the contin- 
gencies where the landlord reasonably and bona fide requires the premises for 
certain purposes. Clause (7) then provides for the contingency where the 
tenant’s requirements of the leased premises come to an end because of his 
acquisition of suitable residential premises somewhere else. We are in this 
case concerned with the requirements of the landlord under s. 18(/) (hh). 
This clause enables the landlord to temporarily terminate the tenancy and get 
possession of the premises for the immediate purpose of demolishing them if 
the demolition is contemplated for the purpose of erecting new building on the 
premises sought to be demolished. This requirement must be reasonable and 
bona fide. Sub-sections (34) and (3B) of s. 13 provide for certain acts by 
the landlord to ensure that the alleged requirements of the landlord for de- 
molition and erection of new building are really genuine and the protection 
afforded to the tenant by the other provisions of the Rent Act is not render- 
ed illusory. Section 17A enables the tenant to get possession of the vacated 
premises if the work of reconstruction is not started within the time mention- 
ed in sub-s. (3A) of s. 18. Section 17B and s. 17C further ensure that the 
tenant so evicted gets back the possession of the tenement in the new building 
on the same terms and conditions on which he occupied it immediately before 
his eviction. 

The scheme as laid down in sub-ss. (3A) and (3B) of s. 18 of the Bombay 
Rent Act requires the landlord to obtain a certificate from the duly consti- 
tuted Tribunal to the effect that the plans and estimates of the new build- 
ing have been properly prepared and the necessary funds for the reconstruc- 
tion of the house are available to the landlord and other conditions laid down 
by the State Government in this behalf are complied with by him. He is also 
required then to give an undertaking to the Court at the time of the institu- 
tion of the suit ‘saying that the new proposed building shall contain not less 
than two times the number of residential tenements and not less than two 
times the floor area contained in the premises sought to be demolished. 

As stated above, all these sub-clauses and clauses of s. 13 in a way seek to 
relax the restrictions imposed on any landlord in the matter of enjoyment of 
his own property. The object of s. 18(/) (Ah) seems to permit the landlord 
to have a new construction of his choice in place of the existing structure. 
But while ensuring the tenant’s right to get back the possession of the pre- 
mises or tenements in lieu of the lost ones on the same terms and conditions in 
the new building, the Legislature also has imposed a further condition on the 
landlord so desiring to erect a new building in place of the old, that he 
should undertake to have not less than two times the number of residential 
tenements in his contemplated new building and not less than two times the 
floor area contained in the premises sought to be demolished. The object of 
these provisions is very clear. In the first instance, the owner of the build- 
ing is enabled to demolish the old types of structures which may, in some 
eases, be found to be only unsuitable to modern ideas and modern require- 
ments, subject to the security of the tenant’s right to get similar tenement at 
standard rent. But then the object also seems to be to ensure that in the 
course of this erection of a new building provision is also made by the land- 
lord for more residential accommodation. The requirements of having not less 
than two times the number of residential tenements and not less than two 
times the floor area can have no other object in view. 

But once the landlord is prepared to comply with these requirements, no 
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other restriction is sought to be placed on his rights. He is enabled to have 
such type of construction as he wants, subject of course to the tenant’s right 
to get one tenement in the said building. Of course, no Court will consider 
his requirements to be reasonable and bona fide if the landlord proceeds to 
construct palatial flats which in the nature of things will be beyond the reach 
of the present tenants. But that aspect will be relevant to consider as to 
whether the landlord’s requirements are reasonable and bona fide or not. But 
as long as his requirements are proved to be reasonable and bona fide and 
as long as he is shown to possess the necessary finances and has got his plans 
approved from the local authority, the Bombay Rent Act itself does not pro- 
ceed to impose any further restrictions. Question then is, can any owner or 
landlord be prevented from having one new building in place of his two or 
more existing buildings, merely because, the plan of the new building does not 
provide for residential quarters, in the identical premises or plans, from which 
some of the tenants are being evicted, even though he can provide in the 
new building, accommodation to all the tenants in the existing building in some 
quarter or the other, and also is in a position to afford not less than two 
times the number of residential tenements and not less than two times the floor 
area contained in the two houses by demolishing which he wants to construct 
one building in accordance with one integrated plan? 

Of course, the first inherent restriction must flow from the location and 
situation of such two or more houses. No such one building will be possible 
if the two or more such houses are not adjacent to each other or are not other- 
wise connected with each other by any link. In that case, no landlord or 
no owner can have an integrated plan for one building on two 
or more of his premises. The second limitation is about his capacity to have 
the necessary finance. The third limitation is as to whether his plan conforms 
to the requirements of the rules and regulations of the local authority. But 
these restrictions have nothing to do with the provisions of the Bombay Rent 
Act. In case an owner is in a position to cross these limitations and hurdles 
discussed above and is also in a position to comply with all the requirements 
of the Bombay Rent Act provided in sub-ss. (3A) and (3B) of the Act, and 
also satisfies the Court that his requirements are reasonable and bona fide, 
there is nothing in the Act which can prevent the landlord from so planning 
his construction and so accommodating his tenants, who are housed at present 
in two or more houses belonging to him and whom he wants to house in only 
one new building which he proposes to construct in place of the present ones 
by demolishing them. 

It is against this background and this context that I have to decide the 
contention of Mr. Pendse, the contention being that the new building contem- 
plated by the landlord and conforming with the requirements of sub-s. (3A) 
(a) of s. 13 of the Act must necessarily be erected on the identical place 
where the present structure of House No. 1163 is located and if the tenements 
are erected on some other buildings, that will not be ‘‘erecting new building 
on the premises sought to be demolished’’ within the meaning of cl. (Ah) of 
s. 18(/). Emphasis is laid on the word “premises’’ for the demolition of 
which the tenant is to be evicted on the representation that a new building is 
going to be erected on the same ‘‘premises’’. Now, the word ‘‘premises’’ is 
defined in s. 5(8) of the Act. Sub-clause (a) of the said sub-section has no 
relevance for deciding the controversy in dispute. Sub-clause (b) defines 
‘*premises’’ to mean ‘‘any building or part of a building let separately....’’ 
The wording of rest of the sub-clauses is not material. Then the word ‘‘tene- 
ment’’ is defined in s. 5(/2) to mean ‘‘a room or group of rooms rented or 
offered for rent as a unit’’. This definition of ‘‘tenement’’ was added by the 
Amendment Act, Bom. LIII of 1950, and was not originally there when the 
Act was introduced in the year 1948. Now, if one examines the provisions of 
s. 12 or the several clauses of s. 13(/) of the Act, dealing with some act or 
other of the tenant which deprives him of the protection of the Act, the word 
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“premises” used therein seems to have been used with reference to the build- 
ing or part of the building which is actually in occupation of one tenant. 
In a given case, it is capable of being construed to mean ‘‘tenement’’, But 
that does not seem to me to be the position with regard to certain other 
clauses of s. 18(7), such as cls. (g), (A), (hh) and (hhh), where the landlord 
is enabled to get the possession of the premises either for his own occupation 
or for construction of new building. The sense in which the word ‘‘premises”’ 
is used in all these clauses seems to cover not only one tenement or a part 
of a building or one building alone, but the word is capable of covering more 
than one tenement or more than one part of the building or even more than 
one building occupied by more than one tenant. Take, for example, the case 
contemplated by cl. (g) of s. 18(1). One building may consist of more than 
one flat or more than one block or even more than one room, and all these 
may be occupied by more than one tenant. The landlord may reasonably and 
bona fide require the tenements or rooms or buildings so occupied by more 
than one tenant, and yet all these buildings may come within the definition of 
‘*premises’’ which are reasonably and bona fide required by the landlord for 
occupation by himself. The same is the case with cl. (h) of s. 18(/), where 
the landlord requires possession of the premises for repairs, which may have 
been occupied by more than one tenant, and therefore consisting of more 
than one tenement or even more than one building, depending of course on 
the nature of the repairs called for. The same is true of cl. (hh). Supposing 
the premises consist of one tenement or one flat in a big building and suppos- 
ing the landlord establishes his bona fide and reasonable requirements for the 
immediate purpose of its demolition and erecting a new building thereon, sure- 
ly no landlord can contemplate of erecting a new building only in place of 
one tenement or one block or one flat in the whole building. In the very 
nature of things, the scheme would be of demolishing the entire building and 
erecting a new building thereon. The word ‘‘premises’’ used in this clause 
must therefore necessarily mean not only one tenement or part of a building 
but the entire building. But then sub-s. (34)(a@) requires the landlord to 
inerease the number of residential tenements and also the floor area. One 
way of complying with this requirement will be by adding more floors than 
are contained in the present structure. But the other way by which this re- 
quirement can be complied with can be by extending the area of the plot, if 
it is possible for the landlord to do so. In that case, necessarily the landlord 
will have to acquire more open plots or areas on which such added construc- 
tion can be raised. The word ‘‘premises’’ therefore, in cl. (hh) of s. 13(/) 
not only means one tenement or only a part of a building or, for that matter, 
even one building but means something more. The sense in which this word 
is used in this clause is capable of covering the area of more than one build- 
ing. In fact the word ‘‘premises’’ in this clause means part of a building 
or a building or more than one building, by the demolition of which the land- 
lord contemplates erecting a new one building. As laid down by the Supreme 
Court in the case reported in Anand Niwas (P) Lid. v. Anandji, the sense 
in which the expression in different sections, and even clauses, is used must 
be ascertained from the context of the scheme of an Act, the language of the 
provisions and the object intended to be served thereby. The Supreme Court 
has held in this case that the word ‘‘tenant’’ used in the different clauses of 
s. 5(11) of the Bombay Rent Act and ss. 13, 14 and 15 covers both a con- 
tractual as well as statutory tenant, depending on the context in which the 
said word has been used in the said clauses of sub-s. (71), and other sections. 
In another judgment of the Supreme Court reported in Shamrac v. District 
Magistrate, Thana,’ it is held that: 

“Tt is the duty of Courts to give effect to the meaning of an Act when the meaning can be 
fairly gathered from the words used, that is to say, if one construction will lead to an absurdity 


1 [1965] A.LR, S.C. 414. s.c. (1952) 54 Bom L.R. 877, 
2 [1952] ALR. S.C. 824 at pp. 326-327, 
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while another will give effect to what commonsense would show was obviously intended, the 
construction which would defeat the ends of the Act must be rejected even if the same words 
used in the same section, and even the same sentence, have to be construed differently.” 

In Workmen, D. T. E. v. Management, D. T. E the Supreme Court was inter- 
preting the word “person” used in s. 2(k) of the Industrial Disputes Act, 
1947. Their Lordships observed that the words of a statute, when there is a 
doubt about their meaning are to be understood in the sense in which they 
best harmonise with the subject of the enactment and the object which the 
Legislature has in view. Their meaning is found not so much in a strictly 
grammatical or etymological propriety of language, nor even in its popular 
use, as in the subject or in the occasion on which they are used, and the ob- 
ject to be attained. 


Having regard to these principles in regard to the interpretation of a word 
in a statute, and having regard to the object with which s. 13 of the Bombay 
Rent Act as a whole and s. 13(Z) (hh) in particular, is introduced in the 
scheme of the Act and having regard to the context in which the word ‘‘pre- 
mises’’ occurs in cl. (hh) of s. 13(7) as also sub-ss. (34) and (3B) of s. 13 
and the subject matter with which these sub-sections of s. 13 are dealing, the 
word ‘‘premises’’ cannot be construed to mean merely a tenement in occupa- 
tion of a particular tenant or the part of a building or building occupied by 
one or more than one tenant. The word ‘‘premises’’ is wide enough to in- 
clude in its sweep building or more than one building occupied by a tenant 
or more than one tenant, by the demolition of which one new building is 
sought to be erected by the landlord in accordance with the plan approved by 
the local authority. In this view of the matter, the contention of Mr. Pendse 
fails. The ‘‘premises’’ on which the tenements are required to be built by the 
landlord in terms of the scheme under s. 13(J)(hA) are not necessarily con- 
fined to House No. 1163 occupied at present by the respondents in these two 
Special Civil Applications as tenants but the word ‘‘premises’’ covers both the 
houses, House No. 1163 as well as House No. 667, which are adjacent to each 
other and which belong to the plaintiff owner, by the demolition of which 
plaintiff seeks to erect one new building. And if the landlord has provided 
tenements as required under sub-s. (3A) (a) in one part of the said building, 
the same satisfies the requirements of the said sub-section, notwithstanding 
that the residential tenements are actually located in place of the structure 
which was standing in House No. 667 and notwithstanding that no residential 
tenements have been provided in place of the structure how standing in House 
No. 1163. The finding of the learned Assistant Judge on this point deserves 
to be set aside. 


[The rest of the judgment is not material to this report.] 
Rules made absolute. 
3 [1958] A.LR. S.C. 368. 
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Before Mr. Justice Chitale and Mr. Justice Nain. 
THE ORIENTAL FIRE AND GENERAL INSURANCE CO. LTD., BOMBAY 


v. 
AMERICAN PRESIDENT LINES LTD.* 


Transfer of Property Act (IV of 1882), Secs. 1380.4, 1854, 130,t 92, 60, 91—Marine Insurance Act 


(No. XI of 1963), Secs. 52, 53, 79, 90—Marine Insurance Act, 1906 (6 Edw. VII, Ch. 9)— 
Indian Contract Act (IX of 1872), Secs. 69, 41—Insurer of goods covered by policy of marine 
insurance paying partial loss under s. 135.4(8) whether entitled to sue carrier for compensation 
in his own name— Whether insurer can also sue in his own name under 3.136A(2)—Doctrine 
of subrogation in relation to marine insurance, history of, in England and India—Difference 
between subrogation under 83. 92 and 135A. f 

An insurer or an underwriter of goods carried by sea or otherwise but covered by a 
policy of marine insurance, who on payment of partial loss under s.185A(3) of the Transfer 
of Property Act, 1882, is subrogated to the rights and remedies of the insured person to 
the extent of the payment, is not entitled to sue a carrier of goods or other wrongdoer or 
tortfeasor in his own name to recover compensation for loss or damage due to the assured. 
In cases falling under s.185A(2) of the Act also the insurer will not be entitled to sue in his 
own name on the ground that he succeeds to the rights and remedies of the assured. 

Alliance Assurance Co. Ltd. v. Union of India!, Union of India v. Bharat F. & G. Insurance 
Lid.,* and East and West Steamship Co. v. Queensland Insurance Co., dissented from. 

Vasudeva Mudaliar v. Caledonian Ins. Co.4and A. G. S. F. & G. Assur. Co. v. S. S. Navi- 
gation Co.,5 agreed with. 

Burnand v. Rodocanachi®, King v. Victoria Insurance Company Limited',Castellain v. Preston®, 
Simpson v. Thomson®, James Nelson & Sons, Limited v. Nelson Line (Liverpool) Limited’, 
Yorkshire Inscs Co. v. Nisbet Shipping Co. Lid.,1! Compania etc. v. Pacific Navigation Co.,1 
British and Foreign Marine Insurance Co., Ld. v. India General Navigation and Railway Co., 
Ld., Periamanna Marakkayar v. Banians & Co., National Petroleum Company Ltd. v. 
PopatlaP*, The New India Assurance Co. Lid. v. Union of India,1* Indian T. & G. I. Co. v. 
Union of India", Union of India v. Alliance Insurance Co.1* and Teatiles & Yarn (P) Ltd. v. 
I. N. Steamship Co.!?, referred to. 

The difference between subrogation under s.92 of the Transfer of Property Act, 1882, 

- and s.185A of the Act is that under 5.92 the subrogation results in the extinction of the 
original mortgagee’s rights and, therefore, the original mortgagee has no more rights 
under the mortgage, whereas a subrogee under s.185A acquires rights only to the extent 
of his payment which may be less than the rights of the assured himself. Another distinc- 
tion is that the person who redeems under s.91 is an interested person or a surety or a creditor 
and under that section that subrogee would get the rights conferred under 5.69 of the Indian 
Contract Act, 1872, because it would be a payment made by a person interested; but in 
the case of subrogation under s.185A the insurer pays under his own contract of insurance 
and he is not interested in discharging the liability of the wrongdoer or the tort-feasor. 
The third distinction is that 5.92 confers on the person redeeming rights of the mortgagee 
“against the mortgagor or any other person”. Itis these words that confer the right to sue. 
There are no such words in s. 185A(2) and (3) as “against the wrongdoer or tort-feasor.” 


THE facts are stated in the judgment. 
C. R. A. No, 161/64. 
C. N. Daji and V. C. Kotwal, instructed by Gordhandas & Fozdar, for 


the petitioners. 


"Decided, February 12, 1968. Civil Revision 8 tern 11 Q.B.D. 880. 
Application No. 161 of 1964 (with First 9 (1877) 8 App. Cas. 279. 
Appeals Nos. 509 and 510 of 1964). 10 [1906] 2 K.B. 217. 

Repealed by Marine Insurance Act, 1968, 11 [1961] 2 All E.R. 487. 
which re-enacted these provisions in its 12 [1964] 1 All E.R. 216. 
sa. 52, 58, 79 and 90. 18 (1910) I.L.R. 88 Cal, 28. 

1 [1958] I Cal. 544. 14 (1925 I.L.R. 49 Mad. 156. 

2 [1961] A.I.R. Punjab. 157. 15 1988) 88 Bom. L.R. 610. 

8 (1968) Pakistan L.D. IS.C. 663. 16 [1964] A.I.R. Cal. 81. 

4 [1965] A.I.R. Mad. 159. 17 [1957] A.L.R. Cal. 190. 

5 peal A.LR. Kerala 214, 18 [1964] A.LR. Cal. 81. 

- 6 (1882) 7 A.C. 888. 19 [1964] A.I.R. Cal. 862. 

7 [1896] A.C. 250, 
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J. I. Mehta, instructed by Crawford Bayley & Co., for the opponents. 


F.A. 509/64. 
Ashok H. Desai and F. C. Kotwal, instructed by Gordhandas & Fozedar, for 
the appellants. 
I. M. Chagla, instructed by Vakil Dadabhoy € Bharucha, for respondent 
No. 2. 
F.A. 510/64. 
C. N. Daji and V. C. Kotwal, instructed by Gordhandas & Fozdar, for the 
appellants. 
I. M. Chagla, instructed by Vaki Dadabhoy & Bharucha, for respondent 
No. 2. 


Nain J. This revision application involves an interesting point of law as 
to whether an insurer of goods carried by sea and covered by a policy of 
marine insurance, who on payment for partial loss is subrogated to all the 
rights and remedies of the insured person to the extent of the payment, is 
entitled to sue the carrier of goods in his own name to recover compensation 
for partial loss or damage to the goods. This depends on the interpretation 
of s. 185A of the Transfer of Property Act, which is applicable to the suit 
transaction. Sections 130A and 185A were inserted in the Transfer of Pro- 
perty Act by Transfer of Property (Amendment) Act VI of 1944 and have 
since been repealed by the Marine Insurance Act XI of 1963 and have been 
re-enacted in ss. 52, 53, 79 and 90 of the said Act. 

The facts leading to this matter are that the petitioners are a company 
carrying on business of insurance. Respondents No. 1 are a shipping company 
who carry on business of carriers of goods by sea. They have their registered 
office in the State of California in U.S.A. and carry on business through their. ' 
agents in Bombay. Respondents No. 2 M/s. Cotton Trading Corporation of 
San Francisco shipped a consignment of 466 bales of cotton per S. S. Taylor 
belonging to respondents No. 1 from the port of San Francisco in California. 
Respondents No, 1 issued two bills of lading dated January 23, 1959. The 
goods were to be discharged at the port of Bombay to the order of the ship- 
pers or to the ultimate endorsees of the bills of lading. The shippers nego- 
tiated the bills of lading and other documents of title to the Punjab Cotton 
Company through a bank. Punjab Cotton Company thus became the owners 
of the cargo on the documents of title being endorsed in their favour. When 
the consignments landed in Bombay, they were found to be damaged. On an 
application by Punjab Cotton Company a general survey was made and a certi- 
ficate of damage was issued in favour of Punjab Cotton Company. It was 
alleged that the consignment was damaged on account of negligence, misfeas- 
-ance and nonfeasance on the part of respondent No. 1 The damage was 
assessed at Rs. 3,639.15 P. The consignment was insured with the peti- 
tioners under a policy for marine risk. Punjab Cotton Company 
claimed from the petitioners the loss arising from the said damage. 
The petitioners paid the said loss. They then abandoned a part of the claim 
and filed a suit for recovery of Rs. 3,000 in the Bombay Small Causes Court. 
Obviously a part of the claim was abandoned to bring the suit within the 
jurisdiction of the said Court. The claim was based on` the right of subro- 
gation claimed by the petitioners under s. 185(A)(3) of the Transfer of Pro- 
perty Act. We are not aware whether there was an assignment of the claim 
in favour of the petitioners, but in any case none was pleaded in the lower 
Court. In the lower Court a preliminary issue was raised as to whether the 
suit was maintainable by the petitioners in their own name. The lower Court 
answered the said issue in the negative and dismissed the suit. An applica- 
tion for fresh trial to a Bench of the Small Cause Court was also dismissed. 
Thereafter the petitioners have filed the present revision application, 

The doctrine of subrogation in relation to marine insurance was developed 
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in England as a part of the Common law. In England it was codified in 
1906. The Common Law doctrine, however, continued to be applicable to 
India till 1944 when it was introduced in the Transfer of Property Act by 
ss. 180A and 135A and has since been re-enacted in the Marine Insurance Act, 
1963. In order, therefore, to appreciate its scope in its application to the 
right of insurers and under-writers to sue in their own name the wrong-doers 
and tort-feasors in respect of the subject-matter of insurance in the place of the 
assured, it is necessary briefly to trace the history of the doctrine in England 
and in India. 

In English Common Law both before and after the Judicature Act of 1873 
right upto 1906 subrogation was an equitable arrangement incident to all con- 
tracts of indemnity and to all-payments on account thereof. The doctrine has 
been discussed in Arnould on Marine Insurance in Vol. 10 of British Shipping 
Laws, 1961 edn. In Burnand v. Rodocanachi,! Lord Blackburn observed 
(p. 339): 

“The general rule of law (and it is obvious justice) is that where there is a contract of 

indemnity (it matters not whether it is a marine policy, or a policy against fire on Jand, or any 
other contract of indemnity) and a loss happens, anything which reduces or diminishes that Joss 
reduces or diminishes the amount which the indemnifier is bound to pay; and if the indemnifler 
has already paid it, then, if anything which diminishes the loss comes into the hands of the 
person to whom he has paid it, it becomes an equity that the person who has already paid the 
full indemnity is entitled to be recouped by having that amount back.” 
In King v. Victoria Insurance Company, it was declared by the Privy Coun- 
cil that a payment bona fide made by insurers in satisfaction of a claim made 
under the policy was enough to give the insurers a right of subrogation, and 
that it was not open to a third party to object to the insurer’s right to sue 
on the ground that the payment was not actually due under the policy. And 
the doctrine was stated in even more comprehensive terms by Brett L. J. in 
the case of Castellain v. Preston’ (p. 388) : 

“,,.As between the underwriter and the assured, the underwriter is entitled to the advant- 
age of every right of the assured whether such right consists in contract, fulfilled or unfulfilled, 
or in remedy for tort capable of being insisted on or already insisted on, or in any other right, 
whether by way of condition or otherwise, legal or equitable, which can be, or has been exercised 
or hag accrued, and whether such right could or could not be enforced by the insurer in the name 
of the assured by the exercise or acquiring of which right or condition the loss against which 
the assured js insured, can be, or has been diminished.” 

In the same case Bowen L. J. said (p. 401): 

“Then what is the principle which must be applied ? It is a corollary of the great law of 
indemnity, and is to the following effect :— 

That a person who wishes to recover for and is paid by the insurers as for a total loss, cannot _ 
take with both hands. If he has a means of diminishing the loss, the result of the use of those 
means belongs to the underwriters. If he does diminish the Joss, he must account for the di- 
minution to the underwriters.” 

In Simpson v. Thomson, Lord Cairns L. C. said (p. 284): 

“,..I know of no foundation for the right of underwriters, except the well-known principle 
of law, that where one person has agreed to indemnify another, he will, on making good the 
indemnity, be entitled to succeed to al] the ways and means by which the person indemnified 
might have protected himself against or reimbursed himself for the loss.” 

The principle insisted upon throughout is that it is entirely foreign to the 
spirit of contracts of indemnity that a person damnified should recover his 
loss more than once; it is, therefore, clear that if he has already recovered 
from a third party, there can be no liability under the contract of indemnity. 
On the other hand, if he has not previously recovered from such third party, 
but has the right to do so, there is no reason why such third party should be 
allowed to allege that his liability has been satisfied or reduced by a payment 


1 (1882) 7 A.C. 888. ` 8 (1883) 11 Q.B.D. 880. 
2 [1896] A.C. 250, 4 (1877) 8 App. Cas. 279. 
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made by a stranger to him, under a contract with which he has nothing to do. 
The third party remains liable to the person indemnified just as if there had 
been no contract of indemnity. But the person indemnified can only take the 
sum recovered from the third party as trustee for the indemnifier and simi- 
larly if he has not himself received any sum to which he is entitled, he is 
bound to afford the latter ie. indemnifier all facilities for doing so. In prac- 
tice, the commonest way in which the principle of subrogation is applied to 
insurance is for the insurer to pay the claim of the assured and then to in- 
stitute proceedings in the name of the latter, but for his own benefit, against 
the party ultimately liable. 

If the insurer recovers more by the exercise of his right of subrogation than 
what he has paid to the assured, it seems just that the surplus ought to be 
payable by him to the latter. In such cases the value as between a wrongdoer 
and the insured may be different from that as between the assured and his in- 
surer, as where the policy is valued. It may, therefore, be a question of con- 
siderable practical moment whether an insurer in paying a loss in accordance 
with the policy valuation is entitled to subrogation on the basis of the real 
value of the property insured. It appears to be clear on principle that the 
position as between the parties to the policy must be governed for all such 
purposes by the valuation covered by the policy itself and in that the third 
party is not concerned. 

It is, therefore, clear that the underwriter is only entitled to the benefit of 
such remedies, rights or other advantages as the assured would himself be able 
to enjoy. The underwriter has no independent rights of his own and cannot 
sue in his own name. 

In the case of James Nelson & Sons, Limited v. Nelson Line (Liverpool), 
Limited, it was held that an insurer is not liable to give discovery in an 
action brought in his interest in the name of the assured. In Simpson v. 
Thomson, where two ships, A and B, were the property of the same owner, 
and ship A was sunk by negligence of those in charge of ship B, it was held 
by the House of Lords that the underwriters on A, having paid for a total 
loss, had no claim upon a fund lodged in Court by the owner to satisfy all 
claims for the damage caused by the negligent navigation of B. Inasmuch as 
the owner could not be answerable in damages to himself, no claim could be 
allowed against the fund in respect of any right derived from him and en- 
forceable only in his name. Secondly, the insurer is only subrogated to the 
rights of the assured in respect of the subject-matter insured. Thus, where a 
vessel is damaged by collision, and her owners recover from those by whose 
negligence the collision was caused damages in respect of matter which are 
not covered by a policy on ship, the underwriters cannot, by paying for a 
. total loss, recover from their assured sums paid to them by the wrongdoer, 
but not paid as part of the value of the ship insured. 

In England the right of subrogation was incorporated in s. 79 of the Marine 
Insurance Act, 1906, which section reads as under: 


(1), Where the insurer pays for a total loss, either of the whole, or in the case of goods of 
any apportionable part, of the subject-matter insured, he thereupon becomes entitled to take 
over the interest of the assured in whatever may remain of the subject-matter so paid for, and 
he is thereby subrogated to all the rights and remedies of the assured in and in respect of that 
subject-matter as from the time of the casualty causing the loss. 

(2). Subject to the foregoing provisions, where the insurer pays for a partial loss, he acquires 
no title to the subject-matter insured, or such part of it as may remain, but he is thereupon 
subrogated to all rights and remedies of the assured in and in respect of the subject-matter in- 
sured as from the time of the casualty causing the loss, in so far as the assured has been indemni- 
fied, according to this Act, by such payment for the Joss.” 

Chalmers on Marine Insurance Act, 1906, 6th edn., at page 126, says: 

“Speaking broadly the insurer, in the absence of special contract, must exercise all remedies 

5 [1906] 2 K.B. 217, 
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arising from subrogation in the name of the assured. It follows that the insurer is entitled to 
the use of the assured’s name; but if the insurer wishes to bring an action he must, of course, 
be prepared to indemnify the assured as regards costs.” 
Even after the Marine Insurance Act it has been held in England in York- 
shire Insce. Co. v. Nisbet Shipping Cv.,® that an insurer cannot recover from 
an assured by means of the doctrine of subrogation now embodied in s. 79 of 
the Marine Insurance Act, 1906, a greater sum than the insurer has paid. 
Similarly it has been observed in Compania etc. v. Pacific Navigation Co.7 by 
Mr. Justice Roskill in a suit based on assignment, following Simpson v. 
Thomson, that subrogation by act of law would not give the insurer a right 
to sue in a Court of law in his own name. 

Halsbury in “The Laws of England’’, Vol. 22, 3rd edn., (1958), para. 516 
at p. 263, states as follows: 

“In the absence of a formal assignment of the right of action, the insurers cannot sue the 
third party in their own names; they must bring the action in the name of the assured. It is 
his duty, on receiving a proper indemnity against costs, to permit his name to be used in such 
action.” 


It would, therefore, appear that in England under the Common law before 
and after the Judicature Act, 1873, as well as after the statute of 1906, the 
law has been that— 

(a) an insurer cannot recover by means of the doctrine of subrogation a 
greater sum than the assured has been paid, and 

(b) subrogation by act of law would not give the insurer a right to sue in 
a Court of law in his own name. 


In India, prior to 1947 in the absence of statutory provisions, the English 
Common law was applied as embodying the principles of equity, justice and 
good conscience, except in matters of personal law of the parties. In the case 
of British and Foreign Marine Insurance Co. Ld. v. India General Navigation 
and Railway Co., Ld. Sir Lawrence Jenkins C. J. held in 1910 that rights 
and liabilities of common carriers in India were governed by the principles of 
English Common law as modified by the Carriers Act. Following the cases 
of Burnand v. Rodocanacht and Simpson v. Thomson he held that an insurer 
claiming by way of subrogation and not assignment can sue only in the name 
of the assured. In 1925 the Madras High Court held in the case of Peria- 
manna Marakkayar v. Banians & Co? that in a contract of indemnity the 
indemnifier cannot on performance of the contract of indemnity in the absence 
of an assignment, sue the debtor in his own name, as there is no privity of 
contract between them. 


In 1944, ss. 180A and 135A were introduced in the Transfer of Property 
Act by the Transfer of Property (Amendment) Act IV of 1944 The English 
Common law doctrine of subrogation, which had been enacted in England in 
s. 79 of Marine Insurance Act, 1906, was enacted in India verbatim in sub- 
ss. (2) and (3) of s, 135A, with the addition of sub-s. (4), the effect of which 
we shall consider later. These provisions have since been verbatim re-enacted 
in ss. 52, 58, 79 and 90 of the Marine Insurance Act, 1963, with which, how- 
ever, we are not concerned in this case. 


In Maxwell on Interpretation of Statutes, 11th edn. (1961), at page 58 it 
has been stated that ‘‘the words of a statute will generally be understood in 
the sense which they bore when it was passed.’? Adopting this principle of 
interpretation, we must give to the words of s. 135A of the Transfer of Pro- 
perty Act the same meaning as they bore in English Common law, which was 
applicable in India, as we have stated above until 1944 when s. 185A was in- 
troduced. We should also give to the words of that section the meaning given 
to the words of s. 79 of the English Act in England, because the words of 
these sections are the same (except for sub-s. (4) of s. 135A) and both the 


6 [1961] 2 All E.R. 487. 8 ne) LL.B. 88 Cal. 28. 
7 [1964] 1 All E.R. 216. 9 (1925) LL.R. 49 Mad. 156. 
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sections codify the doctrine of subrogation in English Common law. "We have 
only to see whether sub-s. (4) of s. 135A of the Transfer of Property Act 
or any other statutory provision makes the law different from the law in 
England. 

Section 185A of the Transfer of Property Act (this provision was repealed 
by the Marine Insurance Act, 1963) reads as under: 


“185A. (1) Where a policy of marine insurance has been assigned so as to pass the bene- 
ficial interest therein, the assignee of the policy is entitled to sue thereon in his own name; and 
the defendant is entitled to make any defence arising out of the contract which he would have 
been entitled to make if the action had been brought in the name of the person by or on behalf 
of whom the policy was effected. 

(2) Where the insurer pays for a total Icss, either of the whole, or, in the case of goods, of 
any apportionable part, of the subject-matter insured, he thereupon becomes entitled to 
take over the interest of the insured person in whatever may remain of the subject-matter so 
paid for, and he is thereby subrogated to all the rights and remedies of the insured person in and 
in respect of that subject-matter as from the time of the casualty causing the Joss. 

(3) Where the insurer pays for a partial Joss, he acquires no title to the subject-matter 
insured, or such part of it as may remain, but he is thereupon subrogated to all rights and reme- 
dies of the insured person as from the time of the casualty causing the logs, in so far as the 
insured person has been indemnified by such payment for the loss. 

(4) Nothing in clause (e) of section 6 shall affect the provisions of this section.” 


We must now find out what is the real reason for enacting sub-s. (4) of 
g. 135A and whether that should make any difference to the interpretation of 
this section in a manner different from that in which s. 79 of the English 
Marine Insurance Act has been interpreted in England. The preamble to the 
Transfer of Property Act makes the Act applicable to transfers of property 
by acts of parties. Chapter II of the Act has the Chapter heading ‘‘Of trans- 
fers of property by act of parties.” Section 5 in Chapter II defines ‘‘trans- 
fer of property” as ‘‘an act by which a living person conveys property to 
one or more other living persons’’. Section 6, which also occurs in Chapter 
II, states what may be transferred. Section 6(e) provides that except as other- 
wise provided by the Act, a mere right to sue cannot be transferred. Section 
130A also introduced in the Transfer of Property Act in 1944 along with 
s. 185A, provides that a policy of marine insurance may be transferred by 
assignment both before and after the loss has occurred. It appears to us that 
if the transfer takes place after the loss had occurred, it would amount to a 
transfer of a right to sue. Although transfer of a marine policy is expressly 
permitted by s. 180A and s. 6(¢) would not prohibit such transfer, s. 130A 
contains sub-s. (4), which is in terms similar to sub-s. (4) of s. 185A. It 
would appear to us that this sub-s, (4) was inserted in s. 180A ex majore 
cautela to remove any doubt and to make it clear that s. 6(e) of the Trans- 
fer of Property Act will not come in the way of assignment of policies of 
marine insurance. Similarly sub-ss. (2) and (3) of s. 185A provide for ‘sub- 
rogation by operation of law and it would appear that s. 6(¢) would have no 
application to such subrogation. It would, therefore, appear that sub-s. (4) 
has been inserted in s. 185A for the same reasons, viz. ex majore cautela, in 
order to remove all doubts that in cases in which the transfer is of a right to 
sue, s. 6(e) would be no bar. 

Even apart from the above reasoning, sub-s. (4) in s. 180A and s. 185A of 
the Transfer of Property Act does not confer in terms on the insurer any 
right to sue in his own name. 

In England there is no distinction between a right to sue such as is contem- 
plated by s. 6(e) and an actionable claim provided by s. 130 of the Indian Trans- 
fer of Property Act. In England both these would be choses in action. After 
1873, a chose in action was made assignable under s. 25(6) of the Judicature 
* Act, 1873, and after 1925 it is expressly made assignable by s. 186 of the Law 
of Property Act, 1925. In view of this, a provision similar to sub-s. (4) in 
ss. 180A and 125A was unnecessary in England and none wag inserted in s. 79 
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of the Marine Insurance Act, 1906. In other respects the provisions of sub-ss. 
(2) and (3) of-s. 185A of the Transfer of Property Act in India and s. 79 of 
the Marine Insurance Act, 1906, in England are the same and there appears 
to be no reason why a different interpretation should be put on these two 
provisions. 

In India, a third party cannot enforce right under a contract. Observations in 
that connection made by Sir John Beaumont C.J. in the case of National 
Petroleum Company Ltd. v. Popatlal? are as follows (p. 621): 


“ The rule of English law is clearly established that the only persons who can sue upon 
a contract are the parties to that contract. No doubt there are many cases in the books in which 
persons who are not in terms parties to a contract have been allowed to sue upon it. But those 
cases are based on the view that the plaintiff is claiming through a party to the contract, that 
he is in the position of a cestui que trust or of a principal suing through an agent, that under the 
old procedure he could have filed a suit in equity, even if he could not have sued at common law. 
Those cases are a recognised exception to the general principle that only parties to a contract 
can sue upon it. There seems to me nothing in the Indian Contract Act which suggests that 
that principle does not apply in India.” 


That being the normal provision of law one has to look for the conferment of 
an express right to sue in a statute providing for assignment. In India action- 
able claims are made assignable by s. 130 of the Transfer of Property Act. 
Although sub-s. (J) of this section expressly confers on the assignee all the rights 
and remedies of the transferee, that provision has not been considered sufficient 
to confer on the transferee or assignee a right to sue in his own name. Sub- 
section (2), therefore, provides that the transferee of an actionable claim may 
upon the execution of the instrument of transfer, sue or institute proceedings 
for the same in his own name without obtaining transferor’s consent to such 
suit or proceedings and without making him a party thereto. Sub-section (7) 
of s. 135A, which provides for assignment of rights under policies of marine 
insurance also provides that where a policy of marine insurance has been assign- 
ed so as to pass the beneficial interest therein, the assignee of the policy is 
entitled to sue thereon in his own name. The absence of such a provision in 
respect of sub-ss. (2) and (3) of s. 185A clearly indicates that a subrogee 
would have no right to sue in his own name. Without such right being ex- 
pressly conferred on the assignee the. assignee also could not have sued in his 
own name by virtue of the judgment of Sir John Beaumont C.J. reported in 
National Petroleum Company Ltd. v. Popatlal referred to hereinabove. 

One of the incidents of subrogation is that it operates by law only between 
the insurer and the assured. It neither confers any rights on a third party 
nor does it cast on the third party a liability in favour of the subrogee. The 
bills of lading in this case being contracts between the assured and defendants 
No. 1, the subrogee, having no privity of contract with defendant No. 1 ship- 
ping company, would not have the right to sue them in his own name. Where 
claim arises out of a contract between the assured and the third party or the 
third party is a tortfeasor, if the insurer sues in his own name the wrongdoer 
or tortfeasor can defeat the claim. 

In our opinion, if the law allowed the insurer who on payment is subrogated 
to the rights and remedies of the assured to sue in his own name, it would 
in some cases lead to absurd results. We have seen above that the insurer is 
subrogated to the rights and remedies of the assured only to the extent of 
his payment. There can be cases where the assured under-insures the subject- 
matter of insurance and takes a part of the risk upon himself or where by the 
contract of insurance the insurer restricts the extent of his liability. Such 
cases are common in the case of insurance of motor vehicles where the insurer 
in several cases limits his liability in respect of the damage caused on account 
of the accident. In some cases the statute provides for a minimum insurance 
eovering a third party risk and it is not uncommon for an insurer to limit 


10 (1986) 88 Bom. L.R. 610. 
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his liability to the minimum provided by the statute. In such cases of under- 
insurance or limited liability, the claim of the assured against the wrongdoer 
accrues to the insurer. The cause of action in such cases against the wrongdoer 
or the tortfeasor is one, but a part of the claim would accrue to the insurer 
and a part would continue to vest in the assured. There would be no harm 
if the assured is allowed to sue in his own name and hold the amount recover- 
ed to the extent of the rights of the insured as a trustee for him, because he 
can sue for whole claim and the third party will have no answer to his claim 
on the ground that in respect of the part of his claim the insurer has been 
subrogated. Whereas if the insurer were allowed to sue in his own name, he 
could sue only for that part of the claim which accrues to him and the cause 
of action for the whole claim being one, the other part would conceivably be 
lost to both. The cause of action being one, it cannot be split up. If it is 
argued that the insurer would be entitled to the entire claim, the result would 
be that he would stand to gain more than he is entitled to under the doctrine 
of subrogation. 

Mr. Daji on behalf of the petitioners argued and his argument was based 
on the judgment of Mr. Justice Renupada Mukherjee reported in Alkance 
Assurance Co., Lid. v. Union of India"! to which we will refer later, that con- 
siderable inconvenience would be caused to insurer, if the assured refuses to 
lend his name or to permit a suit to be filed in his name even on being indem- 
nified as to costs or if the assured is dead and his legal representatives could 
not be found, in such cases the insurer will suffer. We think that this inconveni- 
ence could be avoided or got over. The assured can always be compelled to 
sue or lend his name as a plaintiff through the Court. The insurer could also 
take an assignment of the claim in his favour before making the payment. 
The insurer could also file a suit and join the assured as a party to the suit. 
It would, therefore, be seen that the inconvenience is avoidable. In any case 
if the legal position is clear any possible inconvenience would not affect the 
interpretation and the insurer would normally be left to his own resources 
to take precautions in this respect. As against this surmountable inconvenience, 
we think that if we were to interpret sub-ss. (2) and (3) so as to confer a 
right on the insurer to sue in his own name, it would lead to absurd result, 
which must be avoided. 


Mr. Ashok Desai for the appellants in Appeals Nos. 509 and 510 of 1964 
argues that the insurer could sue in his own name and under s. 94 of the 
Indian Trusts Act he would be a trustee in respect of the part of the claim 
vesting in the assured. But this argument could be made equally applicable 
to the assured filing a suit in his own name or insurer filing the suit in the 
name of the assured and the assured holding as trustee for that part of the 
recovery which had accrued to the insurer. 

For the reasons hereinabove stated, we have come to the conclusion that an 
insurer or an underwriter of goods carried by sea or otherwise but covered 
by a policy of marine insurance who on payment of partial loss under sub- 
s. (3) of s. 185A is subrogated to the rights and remedies of the insured per- 
son to the extent of the payment, is not entitled to sue a carrier of goods 
or other wrongdoer or tortfeasor in his own name to recover compensation for 
loss or damage due to the assured. We have also come to the conclusion that 
in cases falling under sub-s. (2) of s. 185A of the Transfer of Property Act 
also the insurer will not be entitled to sue in his own name on the ground 
that he succeeds to the rights and remedies of the assured. 

It has been argued before us on behalf of the petitioners that the English 
law is based on English procedure and is not applicable in India. We have 
set out hereinabove the development of the doctrine of subrogation in England 
and it would appear that the fact that an insurer or an under-writer has to 
sue in the name of the assured is a part of the substantive law of England 

11 [1958] I Cal. 544. 
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and not a part of the English procedure. We asked Mr. Daji to point out a 
rule from the Rules of the Supreme Court in England or any other provisions 
of the procedural law of England showing that the insurer is not allowed to 
sue in his own name as a part of the procedural law. No such provision, how- 
ever, is pointed out to us. 

Mr. Daji argued that sub-ss. (2) and (3) of s. 185A of the Transfer of 
Property Act gave to the subrogee all the rights and remedies of the assured. 
He argued that such rights and remedies would include the right to institute 
a suit in his own name. Now, a remedy, whether for a breach of a contract 
or for a tort, is the relief to which the person is entitled and not the legal 
proceedings or the means and ways by which such a remedy is secured or en- 
forced. It would, therefore, mean that conferment on the insurer of all rights 
and remedies of the assured would make him entitled to the relief to which 
the assured is entitled, but would not confer on him the right to obtain the 
relief in his own name. If one looks to s. 180(/) of the Transfer of Pro- 
perty Act, one finds that this sub-section gives to the assignee of an action- 
able claim, rights and remedies of a transferor. But this has not been con- 
sidered enough by the Legislature to confer on the assignee a right to sue in 
his own name. Sub-section (2) of s. 180 of the Transfer of Property Act has 
been enacted to confer this right expressly on the assignee. In our opinion, 
the conferment on the subrogee of rights and remedies of the assured does 
not confer on him the right to sue in his own name and the rights and re- 
medies conferred on him must be enforced in the name of the assured. 

Mr. Daji has drawn our attention to s. 92 of the Transfer of Property Act, 
under which a subrogated party is permitted to enforce in his own name the 
rights of a mortgagee to whom payment is made by that party. According 
to him, there is a distinction between that subrogation and the right of subro- 
gation under sub-ss. (2) and (3) of s. 185A of the Transfer of Property Act. 
We, however, cannot accept this contention. Section 60 of the Transfer of 
Property Act confers a right on the mortgagor to redeem and to have the 
mortgage conveyed to a third party. Section 91 of the Transfer of Property 
Act confers on an interested person, surety or creditor not only a right to re- 
deem the property, but also the right to sue for redemption. Section 92 of 
the Transfer of Property Act confers on such a person right of subrogation. 
The difference between subrogation under s. 92 and s. 185A of the Transfer ` 
of Property Act is that under s. 92 the subrogation results in the extinction 
of the original mortgagee’s rights and, therefore, the original mortgagee has 
no more rights under the mortgage, whereas a subrogee under s. 135A acquires 
rights only to the extent of his payment which, as we have indicated above, 
may be less than the rights of the assured himself. Another distinction be- 
tween the subrogation under these two provisions is that the person who re- 
deems under s. 91 is an interested person or a surety or a creditor, which are 
also categories of interested persons. The subrogee under that section would 
get the rights conferred under s. 69 of the Indian Contract Act because it 
would be a payment made by a person interested. But in the case of subro- 
gation under s. 135A the insurer pays under his own contract of insurance 
and he is not interested in discharging the liability of the wrongdoer or the 
tortfeasor. In our opinion, s. 69 would have no application to him. The 
third distinction is that s. 92 confers on the person redeeming rights of the 
mortgagee ‘‘against the mortgagor or any other person’’. It is these words 
that confer the right to sue. There are no such words in s. 185A(2) and (3) 
as ‘‘against the wrongdoer or tort-feasor’’. 

While on this point, we might also state that Mr. Daji made an attempt 
to argue that an insurer would be entitled to sue in his own name by virtue 
of s. 69 of the Indian Contract Act, because he is interested in making the 
payment. This contention, however, does not appear to us to be correct, be- 
cause as we have observed, the insurer pays not because he is interested in 
the payment on account of the wrongdoer or tort-feasor, but he pays under 
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his own contract of insurance with the assured, and secondly because there is 
no other person bound to pay the insurance amount on whose behalf the in- 
surer pays. Section 69 would have no application to the facts of the case. 


The next argument of Mr. Daji was that subrogation is a substitution of 
one creditor in the place of another and on such substitution the subrogee 
would get the right to institute a suit in his own name in respect of the claim 
‘to which he is subrogated. This argument was also advanced in the 
case of Hast & West Steamship Co. v. Queensland Insurance Co., which 
we shall again refer later. But, in our opinion, such subrogation 
would not bring about a privity of contract between the insurer 
and a third party. Further, subrogation under s. 185A being a substitution 
in part, as we have stated above, an insurer cannot sue in his own name be- 
cause that would lead to absurd results. Mr. Ashok Desai tried to equate the 
right of a subrogee with that of an assignee to sue in his own name, but as 
we have noticed above, that in cases of assignment permitted by law under 
ss. 130 and 185A(J) of the Transfer of Property Act, the right to sue has 
been expressly conferred. Subrogation, however, is not the same as a trans- 
fer by operation of law. In fact it ig not a transfer at all. It is an act of 
being substituted in the place of another only to a limited extent and such 
limitation has implicit in it the disabiliy of not being able to sue in the name 
of the subrogee. 


Another argument advanced before us by Mr. Daji was based on s. 41 of 
the Indian Contract Act. He stated that the assured having accepted perform- 
ance of the promise of the carrier from a third person viz. the insurer he cannot 
subsequently enforce it against the promisor viz. the carrier. In other words, 
the argument was that where an assured person accepts money under a contract 
of insurance or indemnity from the insurer, he cannot subsequently sue the 
wrongdoer or the tortfeasor in respect of any claim for loss or damage. Here, 
as we have pointed out, the assured receives money from an insurer under his’ 
own contract of insurance. It is not the performance of a promise made by 
the wrongdoer or a tort-feasor, and s. 41 would, therefore have no application. 
In fact in cases where the assured sues a tortfeasor, it is not in pursuance of 
a promise at all whether under a contract or as a result of its breach, but the 
claim arises out of a tort, and there is no question of a promise. 


The point for decision in this case has been discussed in the judgment of 
our learned brother Mr. Justice K. K. Desai in The New India Assurance Co. 
Ltd. v. Union of India. It would appear that this question arose in that 
case incidentally and not directly. The learned Judge, after referring to 
National Petroleum Company Lid. v. Popatlal and some Calcutta cases ob- 
served in that case as under:— 

“Though it is not necessary for me to come to any final conclusion on the contentions 

made that the first party has no cause of action and is not entitled to maintain a suit, I may 
mention that my tentative conclusion is that the Ist plaintiffs have no cause of action to main- 
tain the suit in theirown name. I take that view having regard to the strong observations made 
by Beaumont C.J. as quoted above and also because under sub-section (1) of section 135A in 
connection with the assignment of the marine policy a specific provision is made in favour of 
assignees entitling them to sue thereon. In sub-sections (2) and (8) no such provision is made. 
The words used are ‘he is thereby subrogated to all the rights and remedies of the insured person 
in and in respect of that subject matter’ though in sub-section a) the words are ‘the assignee of 
the policy is entitled to sue thereon in his own name’ ”. 
Although this question was left undecided in the above case the reasoning was 
relied upon by the Small Causes Court in the decision of this case and also 
has been relied upon in Appeals Nos. 509 and 510 of 1964 in the City Civil 
Court. 


12 (1968) Pak. L.D. 1 S.C. 668. decided .by K.K. Desai J., on November 
- 18 (1960) 0.C.J. Suit No. 202 of 1957, 29, 1960 (Unrep.). 
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This question has come up for decision in the Calcutta High Court on a few 
occasions. In the case of Indian T. & G. I. Co. v. Union of India,* Mr. Justice 
G.. K. Mitter held that where a consignment of jute despatched by railway 
was the subject-matter of marine insurance and the goods were damaged in 
transit by fire but there was no total loss either of the whole of the goods or 
any apportionable part thereof, sub-s. (3) of s. 185A and not sub-ss. (J) and 
(2) would be the proper statutory provision applicable to the ease. In such 
a case, where the insurer has paid for a partial loss he acquires no title to 
the subject-matter, but is subrogated to all rights and remedies of the insured 
person as from the time of the casualty causing the loss. He further observes 
that the mere fact of subrogation, however, does not entitle the insurers to en- 
force the rights in their own names. To enable them to do so, it is necessary 
that a statute should confer upon them a right of action, or that the assured 
should make a formal assignment to them of his rights of action in respect of 
the subject-matter. And where the deed of subrogation gave the insurers no- 
thing more than what they would have under s. 135A, it cannot be held that 
there was any assignment of the subject-matter of insurance by the document, 
and would not entitle them to file a suit for damages against the railway in 
their own name. 

“When the same question arose in a subsequent case in the Calcutta High 
Court, viz., Alliance Assurance Co. Lid. v, Union of India, attention of the 
learned Judge hearing the subsequent matter was not drawn to the earlier de- 
cision of Mr. Justice G. K. Mitter reported in Indian Trade & General Insur- 
ance Co. Lid. v. Union of India. In the subsequent case, Mr. Justice Renupada 
Mukherjee held that sub-s. (2) of s. 185A of the Transfer of Property Act 
subrogates the insurer to all the rights and remedies of the insured from the 
time of the casualty causing the loss. He held that a defence that unlike sub- 
s. (1) of s. 185A of the Act, sub-s. (2) does not confer any right of action 
and that subrogee’s suit is not maintainable was dispelled by sub-s. (4) which 
takes effect in spite of s. 6(e) of the Transfer of Property Act. He held that 
Indian statute law makes a deliberate departure from ‘‘the English Rule of 
Procedure’’ which is founded on the concept that such rights were personal. 
He further held that sub-s. (4) of s. 185A was based on equitable principle 
of reimbursement which is contained in s. 69 of the Indian Contract Act. He 
held that a right of action flowed from the principle of equity and had been 
deliberately given by the Legislature in making s. 6(e) of the Transfer of 
Property Act inapplicable to the sub-sections’of s. 185A of the Act. The 
decision was based on s. 69 of the Indian Contract Act, and argument based 
on s. 92 of the Transfer of Property Act, the interpretation of s. 185A(4) of 
the Transfer of Property Act and the fact that inconvenience would be caused 
to the insurer if he was not allowed to sue in his own name. We have dealt 
with all the aforesaid reasons hereinabove and we are unable to agree with the 
reasoning of Mr. Justice Renupada Mukherjee. 

The question again came up before a Division Bench of the Calcutta High 
Court in Union of India v. Alliance Insurance Co.16 where it was held that a 
contract of insurance against loss was a contract of indemnity, and that on 
payment of the amount of the loss the insurer as indemnifler had an equitable 
right of subrogation to the claims of the assured against the carrier. But this 
equity did not give the insurer the right to sue the third party in his own 
name and that in the absence of an assignment the insurer who was subrogated 
to the rights of the assured could only sue in the name of the assured. It was 
further held that after receiving payment of his claim under the insurance 
policy, the assured was a bare trustee of all his rights of action against the 
Railway administration concerned, ani those rights of action were thenceforth 
held by the assignor for the benefit of the insurer. In another judgment of the 
Calcutta High Court, Mr. Justice Mitra in the case of Textiles & Yarn (P) 


14 [1957] A.LR. Cal. 190. 16 [1964] A.LR. Cal. 81. 
15 [1958] I Cal. 544. 
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Ltd. v. I. N. Steamship Co." held that sub-s. (3) of s. 185A of the Transfer 
of Property Act deals with partial loss of goods in transit by sea and when 
the insurance company made a full payment of the claim made by the consignee 
in respect of such loss, the insurance company, as insurer was subrogated to 
all the rights and remedies of the consignee as from the time of the casualty. 
He, however, held that the insurer could not maintain an action in his own 
name although there was subrogation of the claims of the insured unless there 
was an assignment of the claim by the insured in favour of the insurer. In 
this judgment the learned Judge in interpreting s. 41 of the Indian Contract 
Act observed that the assured having accepted the performance of the pro- 
mise to pay compensation from the insurer, could not enforce the same claim 
against the carrier. With this part of the judgment, however, we respectfully 
disagree. This part of the judgment is also irrelevant so far as the subject-- 
matter of the present revision application is concerned. 

These are the cases decided by the Calcutta High Court and as stated here- 
inabove we do not agree with the decision of Mr. Justice Renupada Mukherjee, 
the remaining cases, however, support the view that we have taken in this 
matter. 

In the Punjab High Court this question came up before Mr. Justice Shamsher 
Bahadur in Union of India v. Bharat F. & Q. Insurance Lid.,'8 where the learned 
Judge held that an insurer who had paid for a total loss of an apportionable 
part of insured goods carried by a Railway administration could maintain a 
suit in his own name under sub-s, (2) against the carrier for reimbursement 
of the amount paid to the insured-consignee for the loss. He held that in 
such a case sub-s. (3) did not apply. He, however, suggested that in a case 
arising under sub-s. (3) the insurer would probably have no right to sue in 
his own name. For reasons indicated in this judgment, we do not agree with 
the decision in this case. The learned Judge followed the judgment of Mr. 
Justice Renupada Mukherjee in Alliance Assurance Co. Lid. v. Union of India. 
He did not decide whether the position would or would not be different under 
sub-s. (3). We are, however, of the view that both under sub-ss. (2) and (3) 
of s. 135A, a subrogee would have no right to sue in his own name. 

In the case of Vasudeva v. Caledonian Ins. Co. Mr. Justice Veeraswami 
observed that a contract of motor insurance, like marine or accident insurance, 
was, in essence, one of indemnity and that the right of an insurer to subrogation 
or to get into the shoes of the assured as it were, was inherent in and sprang 
from the principles of indemnity and the basis of the right was justice, equity 
and good conscience, namely, that the indemnifier should be in position to 
reduce the extent of his liability within limits. He held that subrogation did 
not ipso jure enable the subrogee to sue third parties in his own name. It 
would entitle the insurer to sue in the name of the assured, it being an obli- 
gation of the assured to lend his name and assistance to such an action. 

A Division Bench of the Kerala High Court decided the same question in 
the case of A. G. S. F. & G. Assur. Co. v. S. S. Navigation Co The said 
High Court held that where an insurer settled the claim by payment of certain 
sum in respect of the partial damage caused in, transit to the goods insured un- 
der marine insurance but there had been no assignment of the rights under the 
policy in favour of the insurer, the insurer was not entitled to maintain a suit 
against the carrier to recover that amount, in his own name in the absence of 
such an assignment. Their Lordships observed that the right of the insurer 
against the person responsible for the loss did not rest upon any relation of 
contract or of privity between them. It arose out of the nature of the contract 
of marine insurance as a contract of indemnity, and was derived from the 
assured alone, and could be enforced in his right only. As between the insurer 
and the insured, the insurer was entitled to the advantage of every right of 


17 [1964] A.LR. Cal. 862. 19 [1965] A.I.R. Mad. 159. 
18 [1961] A.LR. Punjab. 157. 20 [1966] A.I.R. Kerala 214. 
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the assured, whether such right consisted in contract fulfilled or unfulfilled, or 
in remedy for tort capable of being insisted on or already insisted but subroga- 
tion by act of law would not give the insurer a right to sue in a Court of law 
in his own name. With the judgments of the Madras and Kerala High Courts 
we are in respectful agreement. 


The judgment of the Supreme Court of Pakistan, reported in Hast and West 
Steamship Co. v. Queensland Insurance Co., has been. cited before us. In this 
case a majority of four Judges out of five held that an insurer in such a case 
could maintain a suit in his own name. It must, however, be noted that there 
was an assignment of the claim by the assured in favour of the insurer in 
that case and it was really unnecessary for the learned Judges to decide the 
question. The reasons contained in the judgment of Mr. Justice Renupada 
Mukherjee, Alltance Assurance Co. Lid. v. Umon of India, are some of the 
reasons given by the learned Judges of Pakistan Supreme Court. As we have 
disagreed with those reasons and have given our own reasons hereinabove, we 
can only say that we do not agree with the conclusion arrived at by the Pakistan 
Supreme Court and have come to our own conclusions in the matter. 


Having come to the conclusion to which we have, we might here observe that 
our attention has been drawn to the statement of objects and reasons for the 
Bill which introduced in the Transfer of Property Act ss. 180A and 135A. 
This statement is published in the Gazette of India, Part V, page 32 dated 
February 19, 1944. The objects in the said statement read as under: 


“The need for the enactment of provisions corresponding to section 79 of the Marine Insu- 

rance Act and for amending section 6(e) of the Transfer of Property Act has also been represented 
to Government. On consideration of the opinions expressed by the Provincial Governments, 
High Courts, and leading commercial bodies, Government has now reached the conclusion that 
this is desirable.” 
If the object of introducing ss. 130A and 135A in the Transfer of Property 
Act was to bring the law in conformity with s. 79 of the Marine Insurance Act in 
England, the conclusion to which we have come, we find is in consonance with 
the objects in introducing these provisions in the Transfer of Property Act. 


We accordingly hold that the plaintiffs were not entitled to maintain the 
present suit in the Small Causes Court and uphold the decision of the lower 
Court. 


Revision application is, therefore, dismissed with costs. Rule discharged. 


We have heard these matters along with Civil Revision Application No. 161 
of 1964. The names of respondents Nos. 3 and 4 in these matters were deleted, 
as they were not served. The learned advocate for the appellants, however, 
stated that the plaintiffs did not press their claims against the said defendants, 
although relief was claimed against them in the plaint. We heard the learned 
counsel in the matters fully so that the matters may be decided between the 
parties before us. For reasons recorded in our judgment in C.R.A. 161 of 
1964, we dismiss the appeals with costs and confirm the decisions of the lower 
Court. 

Application dismissed. 
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Before Mr. Justice Patel and Mr. Justice Nain. 
VARJIVANDAS HIRJI & CO. v. D. T. GHATPUDE.* 
Employees’ Provident Funds Act (XIX of 1952), Secs, 1(8)(b), 1(8)(2), 4, 16, 17, 2.4—-Whether 
8.1(8)(b) applies to all establishments which are or are not factories. 

Section 1(3)(b) of the Employees’ Provident Funds Act, 1952, empowers the Central 
Government to apply the Act to all trading or commercial establishments, whether such 
establishments are factories or not. 

The Notification dated March 7, 1962, issued by the Government of India under s.1(3)(b) 
of the Act applics to all trading and commercial establishments, whether they are factories 
or not. 

Central Hindustan Co. v. Prafullachandra) and Provident Fund Inspector v. Kerala Janatha 
Printers’, agreed with. 

M/s. Radhakrishan v. R. P. F. Commr.,? dissented from. 


THE facts are stated in the judgment. 


Atul M. Setalvad, for the petitioners, 
S. 8. Rangnekar, for the respondents. 


Naw J. This isa petition under art. 226 of the Constitution of India. The 
petitioners are a partnership firm engaged in the busisess of manufacturing 
and dealing in Asafoetida. Respondent No. 1 is the Regional Provident Fund 
Commissioner appointed by the Central Government for the State of Maha- 
rashtra. He has also been appointed by the Government of Maharashtra ‘as 
an Inspector under s. 13 of the Employees’ Provident Funds Act, 1952. Res- 
pondent No. 2 is the Union of India. Respondent No. 1 has applied to the 
petitioners the provisions of the Provident Funds Act under a Notification 
issued by the Central Government on March 7, 1962, under s. 1(3)(b) of the 
Employees’ Provident Funds Act, XIX of 1952, whereby the provisions of 
the said Act have been made applicable to every trading or commercial esta- 
blishment employing 20 or more persons. The petitioners contend that they 
are an establishment which is a factory engaged in the manufacture of Asafoe- 
tida, and under s. 1(3)(b) the provisions of the Employees’ Provident Funds 
Act can only be applied to establishments which are not factories, and that 
respondent No. 1 has no jurisdiction to apply the said Act to them. They, 
therefore, seek a writ of mandamus or prohibition or other appropriate writ 
prohibiting the respondents from enforcing the provisions of the Employees’ 
Provident Funds Act against them. The Empoyees’ Provident Funds Act, 
XIX of 1952, is hereinafter for brevity’s sake referred to as ‘‘the Act”, and 
the Notification dated March 7, 1962, is hereinafter referred to as ‘‘the Noti- 
fication”. 

In the petition the petitioners have impugned the validity of s. 19A of the 
Act as being ultra vires the Constitution. Mr. Setalvad for the petitioners has 
told us that before us the petitioners do not wish to take up this contention. 
Section 19A provides that if any difficulty arises in giving effect to the pro- 
visions of the Act, or if any doubt arises as to whether any particular establish- 
ment is or is not an establishment to which the Act applies by virtue of a 
Notification under s. 1(3) (b), such doubt or difficulty has to be resolved by 
the Central Government and its order in such cases is made final. We invited 
the attention of Mr. Rangnekar for the respondents to this provision and asked 
him if the Central Government would like to resolve this difficulty or doubt, 
and whether respondent No. 1 was prepared to refer the matter to the Central 

“Decided, April, 1, 1968. O.C.J. Miscel- 2 red A.LR. Kerala. 180, 
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Government. Mr. Rangnekar informed us that as the matter involved a diff- 
cult question of interpretation of the provisions of the Act, the Government 
would like the matter to be decided. by the Court and that they do not wish 
to take up a contention that s. 19A barred the jurisdiction of the Court. 

The petitioners state in the petition that they are a partnership firm regis- 
tered under the provisions of the Indian Partnership Act, 1932. They state 
that they carry on business as the manufacturers of Asafoetida and gum, and 
among other things they are dealers in Asafoetida and gum. For their business 
the petitioners have two premises, one is situated at 240, Samuel Street, Bom- 
bay, and the other at Dariasthan Street, Wadgadi, Bombay. The processing 
of gum and the manufacturing of compounded Asafoetida of various varieties 
ig carried out by the petitioners at their premises at Dariasthan Street, while 
their administrative offices are situated at 240, Samuel Street. The petitioners 
state that they employ 19 persons as labourers on daily wages in connection 
with their manufacturing business, and 12 persons in connection with their 
administrative work. They further state that their premises at 240, Samuel 
Street are registered under the provisions of the Bombay Shops and Establish- 
ments Act. 

Respondent No. 1 has filed an affidavit dated December 16, 1965, in reply to 
the petition, wherein he has stated that the inquiries made by his office showed 
that the petitioners are manufacturing and storing compounded Asafoetida at 
Dariasthan Street and that the minimum number of persons employed by the 
petitioners’ establishment at both the places of business was 40 during the 
period April to December 1962, 35 in 1968, 34 in 1964 and 45 in the month of 
January 1965. In the said affidavit respondent No. 1 contends that the Act 
and the Scheme are applicable to the petitioners’ establishment as it is a 
trading and commercial establishment engaged in the purchase, sale or storage 
of asafoetida, and that their Department at Dariasthan Street is part of their 
establishment. 

The respondents have admitted that the petitioners manufacture and store 
compounded Asafoetida both at Dariasthan Street and in their office at 240, 
Samuel Street, Bombay. There is a dispute as to the number of persons em- 
ployed; but that is not material because it is agreed that the petitioners employ 
more than 20 persons. There is no dispute about the fact that the departments 
at Dariasthan Street and at 240, Samuel Street, are part of the same establish- 
ment. In fact s. 2A of the Act provides that where an establishment consists 
of different departments or has branches, whether situate in the same place 
or in different places, all such departments or branches shall be treated as parts 
of the same establishment. 

The only controversy is that the respondents contend that the petitioners 
are a trading and commercial establishment within the meaning of the Noti- 
fication, while the petitioners contend (a) that they are not a trading and 
commercial establishment, and (b) that even if they are such establishment, 
the Notification under s. 1(3)(b) of the Act cannot apply to such establish- 
ments which are factories. 

In order to appreciate these two contentions of the petitioners it is necessary 
to refer to some of the provisions of the Act and to the Notification which is 
the subject-matter of the controversy. The preamble of the Act provides for 
the institution of provident funds for employees in factories and other 
establishments. Section 2(g) defines a ‘factory’ as meaning any premises, 
including the precincts thereof, in any part of which a manufacturing pro- 
cess is being carried on or is ordinarily so carried on, whether with the aid of 
power or without the aid of power. It will be noticed that the definition of the 
word ‘factory’ in this Act is different from the definition of the same word in 
the Factories Act. Section 2(J/a) defines ‘‘manufacturing’’ or ‘‘manufactur- 
ing process’’ as meaning any process for making, altering, repairing, finishing, 
washing, cleaning, breaking up, demolishing or otherwise treating or adapting 
any article or substance with a view to its use, sale, transport, delivery or dis- 
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posal. Section 4 of the Act empowers the Central Government to add to 
Schedule I by a Notification any industry which was not originally included 
in it under s. 1(3) (a). Sub-section (2) of the said section provides that all 
Notifications under sub-s. (J) shall be laid before Parliament as soon as 
made after they are issued. Section 1 contains the short title, extent and 
application of the Act, and sub-s. (3) reads as under: 

“1.(3) Subject to the provisions contained in section 16, it applies— 

(a) to every establishment which is a factory engaged in any industry apeiet in Schedule 
I and in which (twenty) or more persons are employed, and 

(b) to any other establishment employing (twenty) or more persons or elas of such estab- 
lishments which the Central Government may, by notification in the Official Gazette, specify in 
this behalf: 

Provided that the Central Government may, after giving not less than two months’ notice 
of its intention so to do, by notification in the Official Gazetie, apply the provisions of this Act 
to any establishment employing such number of persons less than (twenty) as may be specified 
in the notification.” 

The Notification in controversy is published in Part II, Section 3, sub-section 
(t) of the Gazette of India dated March 7, 1962, and reads as under: 


“Government of India, 
Ministry of Labour and Employment. 


NOTIFICATION 

G.S.R.846.—In exercise of the powere conferred, by clause (b) of sub-seotion (8) of section 1 
of the Employees’ Provident Funds Act, 1952 (19 of 1952), the Central Government hereby 
applies the said Act, with effect from the 30th April, 1962, to every trading and commercial 
establishment employing twenty or more persons each and engaged in the purchase, sale or storage 
of any goods, including establishments of exporters, importers, advertisers, commission agents 
and brokers, and commodity and stock exchanges, but not including banks or ware-houses 
established under any Central or State Act.” 

The Act applied originally to factories engaged in six industries specified 
in Schedule I, which is referred to in s. 1(3) of the Act. The Act has 
subsequently been extended to several other industries by notifications issued 
under s. 4. The Act was amended by Act XCIV of 1956, whereby the present 
sub-s. (3) was substituted for the old one, whereby clause (d) was introduced 
for the first time. By the amending Act XLVI of 1960 the number of persons 
employed was reduced from 50 to 20 in all the parts of sub-s. (3). 

The first contention of the petitioners is that they are not a trading or 
commercial establishment because (a) their dominant activity is manufactur- 
ing, and dealing in Asafoetida is a minor activity, (b) that they sell only goods 
manufactured by themselves and this will not constitute them a trading or 
commercial establishment, As for the second part of their contention, they 
have stated in para. 1 of their petition that they ‘‘carry on business as manu- 
facturers of Asafoetida and gum and inter alia dealers in Asafoetida and gum’’. 
There is no statement that their business as dealers in Asafoetida and gum is 
confined to selling goods manufactured by themselves. A dealer means a 
trader or a person who buys goods and sells them without processmg them. 
We have no material to come to the conclusion that apart from manufacturing 
and selling their own goods, the petitioners do not buy and sell Asafoetida in 
the market. There is, therefore, no substance in the contention that they are 
not a commercial or trading establishment on this ground. But assuming that 
they sell only goods manufactured by themselves, they would still be a trading 
or commercial establishment as has been held by the Supreme Court in Basant- 
lal Jain v. The Regional Provident Fund Commissioner.. In that case the 
petitioner manufactured Indian sweets in one premises where he employed 18 
persons, and sold them in a separate retail shop where he employed 16 persons. 
The Act was applied to him by virtue of the same notification as in this case. 


1 (1968) Writ Petition No, 86 of 1962 decided on March 21, 19868 (Supreme Court). 


New Delhi, the 7th March 1962 
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The petitioner contended that the two branches were distinct and separate and 
were not part of the same establishment. This contention was negatived. The 
second contention of the petitioner was that as he sold the goods manufactured 
by himself, he did not purchase or sell or store any goods so as to fall within 
the scope of the notification. The Supreme Court held that the finished product 
was still goods within the meaning of the notification and, therefore, the peti- 
tioner’s business consisting of two parts viz. manufacture and sale of sweet- 
meats, came within the purview of the notification. In view of this judgment 
even if the business of the petitioners in this case was exclusively to sell goods 
manufactured by themselves, they would still be a trading and commercial 
establishment. Also in view of the same judgment the contention that their 
dominant activity was manufacture and that dealing in Asafoetida was a minor 
activity,—even if factually correet—-would not survive. The petitioners have 
cited to us a judgment of the Supreme Court in the case of Regional P. F. 
Commr., Bombay v. 8. K. M. Mfg. Co? This was a case not under s. 1(3) (b) 
but under s. 1(3) (a) of the Act. In that case the establishment carried on 
two manufacturing businesses, one of which fell in Schedule I and the other 
did not. It was held that if the dominating activity fell within Schedule I, 
the entire establishment would attract the provisions of s. 1(3) (a). That case 
has, in our opinion, no relevance to the contention of the petitioners under 
s. 1(3) (b), which is directly governed by the case of Basantlal referred to above. 

We must here observe that there remains the contention of the petitioners 
that even if they are a trading and commercial establishment, a Notification 
under s. 1(3) (b) cannot apply to such establishments which are factories, and 
conversely that it can only apply to establishments which are not factories. 
This contention turns on the interpretation of s. 1 (3)(b) of the Act and was 
neither raised nor decided in Basantlal’s case. 


It has been argued by Mr. Setalvad for the petitioners that s. 1(3)(a@) ap- 
plies to every establishment—-(a) which is a factory, (b) engaged in any in- 
dustry specified in Schedule I, and (ce) in which 20 or more persons are 
employed. All the three conditions must co-exist in order to bring an establish- 
ment within the meaning of cl. (a) of sub-s. 1(3). If any of these conditions 
is not satisfied, the provisions of cl. (e) will not be attracted. Mr. Setalvad 
has argued that if the first condition is satisfied, viz. (a) that an establishment 
is a factory, but the condition (b) is not satisfied because the factory is not 
engaged in an industry specified in Schedule I, and the Central Government 
want to extend the Act to such establishment, they can by a notification under 
s. 4 add that industry to the Schedule and lay the notification before Par- 
liament. He pointed out that the Central Government have in fact, time and 
again, exercised this power and added numerous industries to Schedule I. He 
further argued that if the first condition (a) is satisfied, viz. that the establish- 
ment is a factory, but the condition (c) is not satisfied because the factory does 
not employ 20 or more persons, and the Central Government want to extend 
the Act to such establishment, they can by a notification under the proviso to 
s. 1(3) apply the Act to any establishment employing less than 20 persons. 
From this, he argued that it is only when the first condition—condition (a)-—~ 
is not satisfied because the establishment is not a factory that resort must be 
had to a notification under cl. (b). Clause (b), therefore, would obviously, 
according to him, apply when an establishment is not a factory. He contend- 
ed that if el. (b) applied to establishments which are factories, the existence 
of s. 4 in the Act will be meaningless and otiose. The Central Government 
could notify a class of establishments under cl. (b) and apply the Act to 
industries other than those in Schedule I and avoid laying the notification 
before Parliament. He also contended that there would be over-lapping 
between s. 4 and el. (b) and that neither such result was intended nor should 
the Court so interpret the sub-section as to lead to that result. He also con- 
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tended that in the expression ‘‘any other establishment’ in cl. (b) the word 
‘other’ means not the same as already mentioned in cl. (a) and as covered by 
it, and that ‘other’ establishment in cl. (b) must be separate in identity and 
distinct in kind from it. It must, therefore, be an establishment which is not 
a factory. We must concede that these arguments are plausible and it is not 
impossible to agree with them. But the other interpretation suggested by 
Mr. Rangnekar on behalf of the respondents is equally plausible and a possible 
interpretation. We cannot say that on a plain reading of s. 1(3) alone it is 
not possible to come to the conclusion that the expression ‘‘any other establish- 
ment” in cl. (b) could mean any establishment which did not fall in el. (a), 
whether such establishment be an establishment which is a factory, or an esta- 
blishment which is not a factory. Mr. Setalvad contended that the interpreta- 
tion suggested by Mr. Rangnekar will have to leave out of account firstly the 
scheme of the Act whereby extension of the Act to industries other than those 
in Schedule I is provided for by s. 4, and extension of the Act to industries 
employing less than twenty persons is provided for by the proviso in s. 1(3), 
and only the extension of the Act to establishments other than factories remains 
to be provided for by cl. (b); and secondly that such interpretation will render 
3. 4 meaningless, redundent and otiose and in any case superfluous, and thirdly 
the use of the word ‘‘other’’ in cl. (b) would indicate an establishment of a 
kind different from and not the same as ‘‘an establishment which is a factory.”’ 

Mr. Rangnekar has taken us through the history of changes made in the Act 
from 1952 and has shown to us how initially the Act was made applicable only 
to factories employing fifty or more persons and engaged only in six industries, 
and how today the Act has been made applicable to other establishments also, 
the number of persons employed has been reduced to twenty or more and a 
number of industries have been added to the Schedule. He has argued that 
the Act is a beneficent piece of legislation and where more than one interpre- 
tation of a provision is possible, the provision should be so ‘construed as to bene- 
fit the largest number of persons. With this we, in principle, agree. The 
reply of Mr. Setalvad to this point is that if the Government thinks that Aso- 
foetida industry ought to be covered, they can add it in the Schedule by a 
notification. Only such notification will have to be laid before Parliament 
and that there is no reason to fight shy of laying a notification before 
Parliament if the seope of a beneficent piece of legislation is to be extended 
to a larger number of persons. 

We are, however, of the opinion that by the interpretation suggested by Mr. 
Rangnekar s. 4 will not be rendered redundant or meaningless. Under s. 4 the 
Central Government can by a notification add to Schedule I the entire industry, 
while under s. 1(3)(b) they can extend the Act even to a single establishment 
or a class of establishments. Clause (b) permits of classification within the 
industry, which s. 4 does not. Under s. 4 either the entire industry has to be 
included or not included. Section 16 provides that the Act is not to apply to 
certain establishments. Sub-section (2) of s. 16 provides that if the Central 
Government is of the opinion that having regard to the financial position of 
any class of establishments or other circumstances of the case, it is necessary 
or expedient to exempt any class of establishments from the operation of the 
Act, it may by a notification do so. This would indicate that there could be 
several considerations such as financial position of any class of establishments 
or other circumstances due to which the Central Government may rightly like 
to extend the provisions of the Act only to a specified establishment or a speci- 
fied class of establishments. Section 1(3) (b) will enable the Central Govern- 
ment to do this. They could possibly not do this under s. 4. The two provi- 
sions fulfill a distinct purpose, and there is no substance in the argument that 
the interpretation suggested by Mr. Rangnekar will render s. 4 meaningless. 

We also find by going through the Act that the word ‘‘establishment’’ is 
used in sub-ss. (4) and (5) of s. 1 and also in ss. 16 and 17 and may be in 
other parts of the Act, indicating that the word ‘‘establishment’? is used as 
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genus, of which a factory is a species. It may be that to a certain extent the 
provisions of s. 4 may overlap the powers of the Government under s. 1(3) (b). 
But this we suppose would be a necessary measure as a matter of abundant 
caution to cover cases which would not fall under s. 1(3) (b). But as we have 
pointed out that s. 1(3) (b) permits of not only classification but of applica- 
tion of the Act to an individual establishment, this provision serves a distinct 
purpose. There is nothing inconsistent in the scheme of the Act with the view 
that s. 1(3) (b) applies to all establishments whether such establishments are 
or are not factories. The expression ‘‘any other establishment’’ in cl. (b), is 
eapable of the interpretation that the reference is to any establishment that 
does not fall under cl. (a), whether such establishment is or is not a factory. 
We have, therefore, no hesitation in accepting that interpretation, as that inter- 
pretation will extend the benefit of this beneficent piece of legislation to a 
larger number of persons. 

Mr. Rangnekar then argued that if the scope of cl. (b) is limited to non- 
factory establishments, even diamond merchants who may, according to him, 
employ one person to cut diamonds, and another person to polish them and 
several persons to sell them, will claim to be manufacturers and therefore 
factories, because they have to cut or polish diamonds before selling them and 
they will thus escape the operation of the Act. We are however not impressed 
by this argument, because if that were so, the fault will lie with the wideness 
of the definition of the words and expressions ‘factory’, ‘manufacture’ and 
‘manufacturing process’ in the Act. The object in so defining must have been 
to bring in larger number of establishments within the ambit of the Act. 
Nothing would prevent the Government from adding an industry to the list 
of Industries in Schedule I. 

It is not alleged by the respondents that the contention of the petitioners 
that they are a factory is false or mala fide. They allege that they employ 
19 persons in the factory and 12 persons in the office. But in view of s. 2A 
it makes no difference where larger number of persons is employed because they 
have all to be added up. Raw Asafoetida is a strongly aromatic resinous gum and 
has to be mixed with wheat flour and non-resinous gum to be adapted for 
domestic or medicinal use. It is usually packed before sale. These processes 
clearly bring the activity of the petitioners within the definition of ‘‘manufac- 
ture’’ or ‘‘manufacturing process’, and the petitioners are undoubtedly a 
factory, although simultaneously, on their own admission, they are also dealers. 
Their entire establishment will however come under cl. (b) because of s. 2A 
of the Act. 

The question canvassed before us came up before our learned brother Mr. 
Justice Padhye sitting as a single Judge at Nagpur in the case of Central 
Hindustan Co. v, Prafullachandra.3 He also took the view that el. (b) refers 
to establishments which are not included in Schedule I of the Act and to other 
establishments which are non-factory establishments, if there is a proper noti- 
fication by the Central Government. He was of the view that the reading of 
the two clauses did not show that they were mutually exclusive of each other. 
We respectfully agree with the conclusion to which Padhye J. arrived. 

Our attention is also drawn to the case of Provident Fund Inspector v. 
Kerala Janatha Printers. In this case validity of s. 15 of the Working Jour- 
nalists’ (Conditions of Service) Act, 1955, was impugned. Section 15 of the 
Act extended the provisions of the Employees’ Provident Funds Act to the work- 
ing journalists at a time when the Act was applicable only to factories and not 
to non-factory establishments. The Act was applied to the working journalists 
not by a notification under s. 1(3) (b) but by s. 15 of the Working Journalists’ 
Act itself. The judgment in this case contains certain observations to the 
effect that by a notification under s. 1(3)(b) the Act could be applied to all 
establishments, factory or non-factory. Although the question raised in this 
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matter did not directly arise in that case because it turned on the effect of the . 
extension of the Act by virtue of s. 15 of the Working Journalists’ Act and 
not by virtue of a notification under s. 1(3)(b), we are in agreement with the 
observations of the learned Judges in that case. A Division Bench of the 
M.P. High Court has, in the case of M/s. Radhakrishnan v. R. P. F. Commr.’ 
taken a contrary view and has dissented from the judgment‘ of the Kerala 
High Court referred to hereinabove. But for reasons hereinabove stated we 
are unable to agree with the judgment in the M.P. case. 


For reasons fully set out hereinabove, we hold that cl. (b) of s. 1(3) of the 
Employees’ Provident Funds Act, 1952, empowers the Central Government to 
apply the Act to all trading or commercial establishments, whether such esta- 
blishments are factories or not. Secondly, the Notification dated March 7, 
1962, set out hereinabove will apply to such trading and commercial establish- 
ments, whether they are factories or not. The petitioners being such an esta- 
blishment, the said Notification will apply to them. 


In the premises the petition must be dismissed with costs and we order ac- 
cordingly. The costs are quantified at Rs. 375. 
; Petition dismissed. 
Solicitors for the petitioners: Bachubhai Munim & Co. 
Solicitor for the respondents: A. A. Chowdhury. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Nain. 


THE CHIPPING & PAINTING EMPLOYEES’ ASSOCIATION PRIVATE 
LIMITED v. A. T. ZAMBRE.* 

Industrial Employment (Standing Orders) Act (XX of 1946), Secs. 134, 2(i)}—Bombay Industrial 
Employment (Standing Orders) Rules, 1959. Rule 14—Industrial Disputes Act (XIV of 1947), 
Schedule II entry No. 2; Secs. 7, 2(k), 10(1)(c), 2(8), 33c—Whether special notification under 
8.13.4 of Act of 1936 necessary to empower Labour Court to exercise jurisdiction in respect of 
particular application under 3.134—Such application whether can be made by person who was 
workman before making application—-Whether Labour Court under 8. 13.4 can grant substantive 
or consequential relief. 

A notification constituting a Labour Court under the Industrial Disputes Act, 1947 and 
empowering it to deal with entry No. 2 in the Second Schedule to the said Act as to the 
application and interpretation of standing orders, will be a sufficient specification for dis- 
posal of applications under s.18A of the Industrial Employment (Standing Orderg), Act, 
1946. Therefore, a separate notification empowering such Labour Court to exercise juris- 
diction in respect of a particular application under s.18A of the latter Act to decide such 
application and to determine a specific question as to the application and interpretation 
of a standing order is not necessary. 

The words “and specified for the disposal of such proceedings” in s. 18A of the Industrial 
Employment (Standing Orders) Act, 1946, mean “specified for the disposal of disputes 
under entry No. 2 in the Second Schedule to the Industrial Disputes Act.” 

An application under s.18A of the Industrial Employment (Standing Orders) Act, 1946 
can be maintained by a person who before the making of the application was a workman 
and seeks to have a question as to the application or interpretation of a standing order 
determined in relation to the period during which he was a workman. 

V. R. Juvekar v. Roneo Limited’, applied. 

Under s.18A of the Industrial Employment (Standing Orders) Act, 1946, the Labour 
Court cannot grant substantive or consequential relief. 

5 [1967] A.I.R. M.P. 157. 1 (1968) Special Civil ppp No. 
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Tata Chemicals v. Kailash C. Adhoaryu*, agreed with. 
Mahalammi Mills Co. Lid. v. Labour Court,? referred to. 

Question of intention as to whether a workman intended to abandon his services or not 
may be relevant in some cases for a finding of fact whether a workman has abandoned his 
services. But in cases where abandonment is to be inferred from a given fact by a fiction 
of law, question of intention would not arise, nor a question of actual abandonment. 

Buckingham and Carnatic Co. v. Venkatayya,‘ referred to. 


Tum facts are stated in the judgment. 


F. 8. Nariman and P. E. Rele, instructed by Crawford Bayley & Co., 
for the petitioners. 
R. S. Kulkarni, for respondent No. 2. 


Naw J. This is a petition under arts. 226 and 227 of the Constitution of 
India against the order dated November 9, 1967, passed by the Presiding Officer, 
Central Government Labour Court, Bombay, ordering the petitioners to rein- 
state respondent No. 2, who was a workman employed by them. 

The petitioners are an Association limited by guarantee. Contractors who 
take contracts for chipping and painting in the Docks are members of the 
petitioners Association. 

Pursuant to the provisions of the Dock Labour (Regulation of Employment) 
Act, 1948, the Central Government published the Unregistered Dock Workers 
(Regulation of Employment) Scheme, 1957, providing for listing by the Bom- 
bay Dock Labour Board, inter alia, of ’ workmen doing the work of chipping and 
painting in the port. Respondent No. 2 was a listed worker under the said 
Scheme, and as such he was issued an identity card by the Bombay Dock Labour 
Board, entitling him to enter the port area and to do the work that may be allo- 
cated to him through the petitioners for and on behalf of the members of the 
petitioners who are listed employers under the said Scheme. Respondent No. 2 
is alleged to have been injured on June 26, 1965, and he was granted leave on 
that ground till July 12, 1965. Respondent No. 2 remained absent from July 13, 
1965 till December 10, 1965 without submitting any application for extension of 
leave. He was, therefore, treated by the petitioners as having abandoned his 
services in terms of Order No. 19 of the Standing Orders for Chipping and 
Painting Workers in the port of Bombay. 

On behalf of respondent No. 2, the dockers’ union, Bombay, made a demand 
for his reinstatement. Efforts at conciliation failed. A request was thereafter 
made to the Government of India for referring a dispute as to reinstatement 
of respondent No. 2 to a Labour Court under the provisions of s. 10(/)(c) of 
the Industrial Disputes Act. By a letter dated April 7, 1966, the Government 
of India turned down this request, and stated that the Government of India 
did not consider this to be a fit case for reference to adjudication. On May 12, 
1966, respondent No. 2 filed an application No. LCB-152 of 1966 before the 
Central Government, Labour Court, which was then presided over by Mr. Salim 
Merchant, After the retirement of Mr. Salim Merchant, respondent No. 1 
was appointed in his place by a notification dated October 24, 1967.] 

In the application, it was urged that respondent No. 2 received injuries as 
a result of an accident arising out of and during the course of the employ- 
ment on June 26, 1965, that he was granted leave for 15 days but could not 
report for duty as he was under medical treatment, and that he reported for 
duty on December 10, 1965, as soon as he got a certificate of fitness dated 
November 12, 1965. He contended that standing order No. 19 had been 
wrongly applied to him and that he should be reinstated. 

The petitioners filed a written statement in which they took up the con- 
tention that respondent No. 1 had nó jurisdiction to entertain the applica- 
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tion of respondent No. 2 under s. 13A of the Industrial Employment 
(Standing Orders) Act, 1946 on several grounds with which we shall deal 
later. By an order dated November 9, 1967, respondent No. 1 directed the 
petitioners to reinstate respondent No. 2. The present petition has been filed 
for quashing the said order. 

Before us, the petitioners have challenged the jurisdiction of respondent No. 
1 to entertain the application No. LCB-152 of 1966 filed by respondent No. 2 
on the ground that respondent No. 1 had no jurisdiction to entertain the same 
for the following reasons: 

(a) That a special notification under s. 13A of the Industrial Employment 
(Standing Orders) Act, 1946, was necessary in order to empower the presiding 
officer, Central Government Labour Court, Bombay (appointed under the In- 
dustrial Disputes Act, 1947) to exercise jurisdiction specifically in respect of 
the application of respondent No. 2. 

(b) In the alternative to the foregoing that in any case a special notification 
under s. 13A was necessary in order to empower respondent No. 1 to exercise 
jurisdiction in respect of applications under s. 18A. 

(e) Respondent No. 2 was not employed by the petitioners at the time of 
making his application under s. 13A and was, therefore, not a workman within 
the meaning of that word in s. 2(¢) of the Industrial Employment (Standing 
Orders) Act, 1946, and was, therefore, not entitled to make an application 
under s. 13A. 

(d) Section 13A merely permits a Labour Court to decide questions as to 
application or interpretation of a standing order and does not empower a 
Labour Court to grant substantive or consequential relief. The application of 
respondent No. 2 being for reinstatement, was an industrial dispute within the 
ers of the Industrial Disputes Act, 1947 and did not fall within the scope 
of s. 13A. 

Apart from this, the petitioners also took other contentions with which we 
shall deal later. 

In order to deal with the challenge to the jurisdiction of the Labour Court, 
we reproduce hereinbelow s. 13A of the Industrial Employment (Standing 
Orders) Act, 1946. The section reads as under: 

“IBA. Interpretation, etc., of Standing Orders, Model Standing Order or amendment. —-If 
any question arises as to the application or interpretation of a standing order, model standing 
order or amendment, certified under this Act, any employer or workman or any prescribed re- 
presentatives of workmen may refer the question to any one of the Labour Courts constituted 
under the Industrial Disputes Act, 1947 (XIV of 1947), and specified for the disposal of such 
proceeding by the appropriate Government by notification in the Official Gazette, and the Labour 
Court to which the question is so referred shall, after giving the parties an opportunity of being 
heard, decide the question and such decision shall be fina] and binding on the parties”. 

It is an admitted fact that by a notification dated October 24, 1967, respondent 
No. 1 was appointed as presiding officer of the Central Government Labour 
Court under s. 8 of the Industrial Disputes Act, 1947. It is also an admitted 
fact that there is no notification issued under s. 13A of the Industrial Employ- 
ment (Standing Orders) Act, 1946, either empowering respondent No. 1 to 
dispose of the application of respondent No. 2 or questions or proceedings as 
to application or interpretation of a standing order under the provisions of 
s. 13A. The question, therefore, is whether without any such notification res- 
pondent No. 1 was competent to entertain an application under s. 13A. 

Section 7 of the Industrial Disputes Act provides that the appropriate Gov- 
ernment may by notification in the official Gazette, constitute one or more 
Labour Ccurts for adjudication of industrial disputes relating to any matter 
specified in the Second Schedule to the said Act and for performing such other 
functions as may be assigned to them under the Industrial Disputes Act. The 
Second Schedule provides the matters within the jurisdiction of the Labour 
Courts, Entry No. 1 in the said Schedule pertains to the propriety or legality 


1968.] CHIPPING & PAINTING FTO. V. ZAMBRE (4.C.J.}—Nain J. 509 


of an order passed under the standing orders. Entry No. 2 pertains to appli- 
cation and interpretation of standing orders. It is not in dispute that under 
the provisions of s. 7, a Labour Court was constituted and Mr. Salim Merchant 
was appointed as its presiding officer and that on the retirement of Mr. Salim 
Merchant, a vacancy occurred and under the provisions of s. 8 of the Indus- 
trial Disputes Act, respondent No. 1 was appoimted to fill the said vacancy. 
Section 2(k) of the Industrial Disputes Act defines an ‘industrial dispute’ as 
meaning any dispute or difference between employers and workmen which is 
connected with the employment or non-employment or the terms of employ- 
ment or with conditions of labour of any person. The application and inter- 
pretation of standing orders would undoubtedly fall within the definition of an 
‘industrial dispute’, and respondent No. 1 has been appointed as presiding officer 
of Labour Court to determine matters, including Entry No. 2 in the Second 
Schedule to the Industrial Disputes Act. An industrial dispute after it is re- 
ferred to a Labour Court under the provisions of s. 10(7)(c) of the Industrial 
Disputes Act, would be a proceeding. Similarly, a question arising as to the 
application or interpretation of a standing order under s. 13A could be re- 
ferred to any Labour Court constituted under the Industrial Disputes Act and 
would be a proceeding. This means that an industrial dispute referred to a 
Labour Court under the provisions of s. 10(7)(c) as well as a question refer- 
red to a Labour Court under the provisions of s. 183A would both be proceed- 
ings. Section 138A provides that a question as to the application or interpreta- 
tion of a standing order may be referred by a workman to a Labour Court 
constituted under the Industrial Disputes Act ‘‘and specified for the disposal 
of such proceedings’’ by the appropriate Government by notification in the 
official gazette, The dictionary meaning of the word ‘‘such’’ is ‘‘of the same 
kind as”. It would, therefore, follow that a question under s. 18A as to the 
application or interpretation of a standing order would be a proceeding of the 
same kind as a dispute under s. 10(/)(c) of the Industrial Disputes Act as 
to the application or interpretation of a standing order under entry No. 2 in the 
Second Schedule. If, therefore, the appropriate Government issue a notifi- 
cation in the official gazette authorising a Labour Court to decide disputes 
under entry No. 2 in the Second Schedule to the Industrial Disputes Act as 
to the application and interpretation of a standing order, a question for deci- 
sion as to the application or interpretation of a standing order being a proceed- 
ing of the same kind as under the Industrial Disputes Act could be referred 
by a workman to the Labour Court constituted under the Industrial Disputes 
Act without any further notification, both the proceedings under s. 10(/) (c) 
of the Industrial Disputes Act pertaining to entry No. 2 in the Second Sche- 
due, and the proceeding under s. 13A being proceedings of the same kind. The 
words ‘‘and specified for the disposal of such proceedings” in s. 13A would 
mean ‘specified for the disposal of disputes under entry No. 2 in the Second 
Schedule to the Industrial Disputes Act’. This, in our opinion, is the correct 
interpretation of s. 13 A and we hold that respondent No. 1 had jurisdiction to 
entertain applications under s. 13 A to decide questions as to the application 
or interpretation of a standing order. 

If the interpretation suggested by the petitioners were accepted, it would 
be necessary in each case that a workman must first approach the appropriate 
Government for issuing a notification in the official Gazette specifying a parti- 
cular Labour Court to decide an application by a workman under s. 18A for 
deciding questions as to the application or interpretation of a standing order. 
This would subject a workman to a very difficult remedy which was perhaps not 
the intention in introducing s. 13A in the Industrial Employment (Standing 
Orders) Act, 1946. 

Our attention has been drawn to the Statement of Objects and Reasons for 
introducing the Industrial Disputes (Amendment and Miscellaneous Provisions) 
Bill, 1955, which ultimately became Act XXXVI of 1956, and introduced cer- 
tain changes in the Industrial Disputes Act, 1947 and the Industrial Employ- 


510 THE BOMBAY LAW REPORTER. [VoL, LXX. 


ment (Standing Orders) Act, 1946, and among other things introduced s. 13 A. 
The Statement of Objects is published in the Gazette of India, Extraordinary, 
Part II Sec. 2, dated September 21, 1955, at page 439, and clause 7, pertains 
to the introduction of s. 13A. The relevant portion reads as under: 


“,.. Provision has also been made for the resolution of differences that may arise between 

the parties as to the application and interpretation of standing orders. In case of any such 
difference, the parties can approach a Labour Court without the intervention of the appropriate 
Government”. 
We think, the object of providing a provision which enables workmen to have 
a question determined under s. 13 A without the intervention of appropriate 
Government will best be served by the above interpretation which appears to 
us to be a reasonable interpretation. 

Mr. Kulkarni for respondent No. 2 argued that rule 14 of the Bombay Indus- 
trial Employment (Standing Orders) Rules, 1959, framed under the Industrial 
Employment (Standing Orders) Act, 1946, provides for applications under 
s. 13 A of the Act and states that every application. made under s. 13 A of the 
Act shall be forwarded to the Labour Court by registered post ór be presented 
to the Clerk of the Court or any other subordinate officer authorised by the 
Court in that behalf. He argued from this rule that if the intention had been 
that in each case the Government must by notification specify the Labour Court 
to which a question under s. 13 A must be referred, the provision for sending 
an application directly by a workman by registered post would be inconsistent 
with the section. This rule, however, has been framed by the State Govern- 
ment in order to carry out the object of the Act, as they understood it and 
we cannot rely upon this rule for interpretation of s. 13 A except to say that 
in the view we have taken, the rule appears to be in conformity with the section. 

Mr. Nariman for the petitioners argued that in s. 13 A the use of the words 

“any question ”’, ‘‘refer the question ”’, and ‘‘such proceeding”? in the singular 
indicated that in respect of each such question arising as to the application or 
interpretation of a standing order, the appropriate Government must by noti- 
fication specify one of the Labour Courts constituted under the Industrial 
Disputes Act to which a party may refer such question. We cannot accept 
this contention in view of the fact that any such question must be referred to 
a Labour Court specified for the disposal of proceedings similar to s. 13A 
as we have held above. The use of these expressions in the singular is not 
inconsistent with that view. Mr. Nariman further argued that in the same 
area the appropriate Government may under s. 7 of the Industrial Disputes 
Act establish several Labour Courts for one or more of the matters specified 
in the Second Schedule to the Act and the use of the expression ins. 13A ‘‘may 
refer the question to any one of the Labour Courts constituted under the 
Industrial Disputes Act, 1947” also indicated that the appropriate Government 
had to select one of the Labour Courts and specify the same for the disposal 
of a proceeding by the applicant in a particular case. We are, however, of 
the opinion that once a Labour Court is constituted to deal with matters in 
entry No. 2 in Second Schedule, the question must be referred to such Court 
and if there are more than one Court so authorised in any area, the party 
referring the question would obviously have a choice of forums, unless there 
were certain rules under which his choice was limited. 

We, therefore, hold that a special notification specifying the Labour Court 
constituted under s. 7(7) of the Industrial Disputes Act and empowering it 
to exercise jurisdiction in respect of a particular application under s. 13A to 
decide such application and to determine a specific question as to the appli- 
cation and interpretation of a standing order is not necessary. 

Then we come to the contention of the petitioners in the alternative that i in 
any case s. 13A contemplated that the appropriate Government must by noti- 
fication in the official Gazette specify one of the Labour Courts constituted 
under the Industrial Disputes Act, 1947, to which questions under s. 13A 
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must be referred. We have, as stated above, taken the view that a notification 
constituting a Court under the Industrial Disputes Act and empowering it to 
deal with entry No. 2 in the Second Schedule to the said Act would be a suffi- 
cient specification for disposal of applications under s. 13A. Im the above 
view, a separate notification empowering such Labour Courts under s. 18A 
would also not be necessary. 


The next contention of the petitioners is that on the date of the applica- 
tion No. LCB-152 of 1966, which was filed on May 12, 1966, respondent No. 2 
‘was not in the employment of the petitioners and was not, therefore, a workman 
within the meaning of that term in s. 2(+) of the Act and was, therefore, not 
entitled to refer a question under s. 138A. The word ‘‘workman’’ has, as stated 
above, been defined in s. 2(4) of the Act. The same word is also defined in 
s. 2(8) of the Industrial Disputes Act, 1947. We reproduce hereinbelow the 
definition of the word ‘‘workman’’ in the Industrial Disputes Act, 1947. The 
same reads as under: 

“2, (3) ‘workman’ means any person (including an apprentice) employed in any industry 
to do any skilled or unskilled manual, supervisory, technical or clerical work for hire or reward, 
whether the terms of employment be expressed or implied, [and for the purposes of any proceeding 
under this Act in relation to an industrial dispute, includes any such person who has been dis- 
missed, discharged or retrenched in connection with, or as a consequence of, that dispute 
or whose dismissal, discharge or retrenchment has led to that dispute], but does not include any 
such person— 

(i) who is subject to the Army Act, 1950 (XLVI of 1950), or the Air Force Act, 1950 (XLV 
of 1950) or the Navy (Discipline) Act, 1984 (XXXIV of 1924); or 

(ti) who is employed in the police service or as an officer or other employee of a prison; or 

(iii) who is employed mainly in a managerial or administrative capacity; or 

(iv) who, being employed in a supervisory capacity, draws wages exceeding five hundred 

rupees per mensem or exercise, either by the nature of the duties attached to the office or by 
reason of the powers vested in him, functions mainly of a managerial nature”. 
The definition of the word ‘‘workman”’ in the Industrial Employment (Stand- 
ing Orders) Act, 1946 is the same as in the Industrial Disputes Act, except 
that the words in brackets in s. 2(s) as reproduced hereinabove do not occur 
in s. 2(¢) of this Act. These words were inserted in the Industrial Dis- 
putes Act specifically for the purpose of proceedings under that Act as will 
appear from those words themselves. These words were obviously not neces- 
sary for the purpose of Industrial Employment (Standing Orders) Act, 1946. 
We have delivered a judgment in V. R. Juvekar v. Roneo Limited! where a work- 
man who had resigned and was claiming gratuity under an industrial award 
had made an application under s. 88C(2) of the Industrial Disputes Act. A 
contention was raised that the applicant was not a workman but was an ex- 
workman and was not entitled to maintain an application under s. 38C of the 
Industrial Disputes Act. In that matter we have held interpreting that part of 
s. 2(s) of the Industrial Disputes Act, which is the same as s. 2(4) of the 
Industrial Employment (Standing Orders) Act, 1946, that a person in order 
to be a workman need not be employed at the time of the making of the appli- 
cation under s. 88C(2) and that a person who was a workman at any time be- 
fore the making of such application but was claiming any money or any benefit 
which was capable of being computed in terms of money for the period during 
which he was a workman could maintain a claim under s 38C(2). In view of 
the above decision, we hold that an application under s. 13A can also be main- 
tained by a person who before the making of an application was a workman 
and seeks to have a question as to application or interpretation of a standing 
order determined in relation to the period during which he was a workman. 

The next contention of the petitioners on the question of jurisdiction is that 
under the terms of s. 138A, only questions as to the application or interpretation 


1 (1968) Special Civil Application No. 1761 March 12, 1968 (Unrep.). 
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of a standing order could be referred for decision and that the Labour Court 
would under this section have no jurisdiction either to entertain applications 
for substantive or a consequential relief or to grant such relief. In fact, the 
argument was that the jurisdiction was similar to that of an originating sum- 
mons on which only opinions could be given or questions decided without grant- 
ing any relief. There seems to be substance in this contention. If substantial 
or consequential relief could be granted under s. 138A, it could only be after 
determining disputed questions of fact in which evidence might be led. Sec- 
tion 183A, however, contemplates that the Labour Court could decide questions 
under.s. 13A after giving the parties an opportunity of being heard. Hearing 
the parties would not, in our opinion, include leading evidence before the Court 
for determination of disputed questions of fact. When an industrial dispute 
is referred under the Industrial Disputes Act, not only the parties are heard, 
but the evidence is recorded, and disputed questions of fact are determined. 
In our opinion, any claim for substantive or consequential relief could only 
be the subject-matter of an industrial dispute under s. 2(%) of the Industrial 
Disputes Act, which could be referred for decision of a Labour Court under 
s. 10(1)(c). Respondent No. 2 made an application under s. 138A for rein- 
statement. Entry No. 3 in the Second Schedule to the Industrial Disputes 
Act, provides for reinstatement of or relief to workman. An industrial dis- 
pute in respect of reinstatement could, therefore, be referred to a Labour Court 
under the Industrial Disputes Act. 


Mr. Nariman for the petitioners further argued that the very fact that in 
the Industrial Employments (Standing Orders) Act, 1946, there is no machi- 
nery provided for enforcement of any orders made under s. 13A if substantive 
or consequential relief were contemplated, would show that no substantive or 
consequential relief could be granted under that section. Under the Industrial 
Disputes Act, 1947, s. 883C(/) and (4) provide a machinery for execution and 
grant of reliefs under the Act. We think that there is substance in this con- 
tention and in absence of such machinery in the Industrial Employment 
(Standing Orders) Act, 1946, the Legislature could not have contemplated the 
grant of any substantive or consequential relief. It is also contended that if 
substantive or consequential reliof could be granted under s. 18A, the provi- 
sions of the Industrial Disputes Act, 1947 could to that extent be by-passed 
and without a reference under s. 100 ) (c) of the Industrial Disputes Act in 
respect of a matter falling under entry No. 2 in the Second Schedule to that 
Act, a matter could be directly referred by a workman to the same Labour Court. 
This would create a conflict in the working of the two enactments because in 
respect of some matters, the provisions with regard to reference of disputes by 
appropriate Government would be rendered of no effect and could be by-passed 
and a direct application under s. 13A could be made. We do not think that such 
result is contemplated. The question whether substantive or consequential 
relief could be granted under s. 138A of the Industrial Employment (Standing 
Orders) Act, 1946, arose before the Gujarat High Court in the case of Tata 
Chemicals v. Kailash C. Adhvaryu? A passage at page 55 reads as under: 

“Section 18A of the Industrial Employment (Standing Orders) Act, 1948, on a plain gram- 
matical construction rules that if any question arises as to the application or interpretation of 
a standing order certified under the Act, such question can be referred to the Jabour court by the 
employer or the workman and on such reference, the labour court is empowered to decide such 
question and the decision of the labour court is declared to be final and binding on the parties 
The section provides only for reference of a question as to the application or interpretation of a 
standing order certified under the Act and the labour court is authorized to give its decision on 
the question so referred. The function of the labour court is limited only to the decision of the 
question as to the application or interpretation of the standing order which is referred to it. 
The labour court is not invested with the power to grant relief in enforcement of the rights and 
liabilities created by the standing orders. Section 18A has been enacted with a view to resolving 
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differences which may arise between the employer and the workman as to application or inter- 
pretation of a standing order which do not involve the enforcement of the rights and liabilities 
created under the standing orders by giving redress to one party or the other. If any action 
is taken by the employer in violation of the standing orders which requires redress to be given 
to the workmen, such redress cannot be given by the labour court under 8.18A and unless the 
union espouses the cause of the workman and raises an industrial dispute which may be referred 
by the appropriate Government to the labour court for adjudication under the provisions of 
8.10 or 12 of the Industrial Disputes Act, 1947, the only remedy available to the workman 
‘would be to file a civil suit for securing such redress. Section 18A cannot stand in the way of the 
workman, seeking such redress from the civil Court”. 


We are in agreement with this view of Gujarat High Court, except the 
concluding part of it which states that the only remedy available to the work- 
man in respect of a consequential relief arising from a question decided under 
s. 183A would be to file a civil suit for securing such redress and that s. 13A 
could not stand in the way of the workman seeking such redress from a civil 
Court. In our view, not only could resort be had to a civil Court, but the 
aggrieved party could also approach the appropriate Government for reference 
of an industrial dispute under s. 10(/)(c) of the Industrial Disputes Act. In 
addition to the remedy through a civil Court, this remedy under the Industrial 
Disputes Act, 1947, would also be available to an aggrieved party, and if the 
question involved was of recovery of money, the aggrieved party would have a 
farther choice of weapons under s. 33C(2) or the Payment of Wages Act. 
There might be other remedies, but we are not concerned with that. This 
question also came up for decision before the Rajasthan High Court in the case of 
Mahalazni Mills Co., Ltd. v. Labour Court3 In this case also a view similar 
to that taken by the Gujarat High Court has been taken, but we must say that 
the contentions taken in the present application were not taken in the Rajasthan 
High ‘Court and there was no occasion for the Rajasthan High Court to deter- 
mine those questions. 


The next contention taken by the petitioners is that under clause 19 of the 
certified standing orders of the petitioners, the question of intention of a work- 
man to abandon his service is irrelevant and respondent No. 1 has erred in 
going into the question as to whether respondent No. 2 intended to abandon his 
service or not. 


Standing Order No. 19 reads as under: 


“19. Leave.—{1) All applications for leave shall be submitted to the Association for 
sanction. The Association shall notify to the workers the procedure for grant or extension of 
leave, ete. 

(2) A worker who fails to report for work for one month or more without prior permission 
of the Association or fails to report for work within a fortnight of the expiry of leave originally 
granted or subsequently extended shall þe deemed to have voluntarily abandoned his services 
in the pool and shall not be allowed to resume his duties. He may, however, make an appeal to 
the Association which may, at its sole discretion, condone his absence on such conditions as it 
may prescribe. The decision of the Association shall be final”, 

It will be noticed that under clause (2) a workman who fails to report for 
work within a fortnight of the expiry of leave originally granted or subse- 
quently extended ‘‘shall be deemed to have voluntarily abandoned his services’’ 
in the pool and shall not be allowed to resume his duties. The expression 
‘‘deemed to have voluntarily abandoned his services” is an inference to be 
drawn by a fiction of law from the fact that a workman has failed to report for 
work within a particular time. Question of intention as to whether a workman 
intended to abandon his services or not may be relevant in some cases for a 
finding of fact whether a workman has abandoned his services. But in cases 
where abandonment is to be inferred from a given fact by a fiction of law, 
question of intention would not arise, nor a question of actual abandonment. 
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In the case of St. Aubyn v. Attorney-General,* Lord Radcliffe observed at 
page 53 as under: 

“...The word deemed is used a great deal in modern legislation. Sometimes it is used to 
impose for the purposes of a statute an artificial construction of a word or phrase that would not 
otherwise prevail. Sometimes it is used to put beyond doubt a particular construction that 
might otherwise be uncertain. Sometimes it is used to give a comprehensive description that 
includes what is obvious, what is uncertain and what is, in the ordinary sense, impossible”. 
The Privy Council has also observed in the case of Commr., Income-Tax Bom- 
bay v. Bombay Corporn> as under: 

“When a person is ‘deemed to be’ something the only meaning possible is that whereas he 

is not in reality that something, the Act requires him to be treated as if he were”. 
In view of the fact that by a fiction of law, a person is deemed to have abandon- 
ed his gervice, if he does not report for work within a fortnight of the expiry 
of his leave or extended leave, respondent No. 1 ought not to have gone into the 
question of intention and the fact of abandonment. From the fact of expiry 
of leave or extended leave, if established by a fiction of law, he would have 
drawn the inference that he abandoned the service. Mr. Nariman has cited 
before us the case of Buckingham and Carnatic Co. v. Venkatayya® decided 
by the Supreme Court. In this case, it is stated that under common law, an 
inference that an employee has abandoned or relinquished his service is not 
easily drawn, unless from the length of service and from other surrounding 
circumstances, an inference to that effect can be legitimately drawn and it can 
be assumed that the employee intended to abandon service. It is further stated 
that where the parties agree upon the terms and conditions of service and they 
are included in certified standing orders, the doctrines of common law or con- 
siderations of equity would not be relevant. In this case, as the standing order 
No. 19 creates a fiction of law, we think the common law principle has no 
application. 

With regard to the question whether standing order No. 19 was applicable 
to the facts of this particular case, we have to observe that respondent No. 2 
was injured on June 20, 1965. He was granted leave up to July 12, 1965. 
From July 13, 1965 to December 10, 1965, he remained absent without leave. 
On the interpretation of standing order No. 19, he should be deemed to have 
abandoned his service prior to December 10, 1965. He, however, obtained a 
medical certificate on November 12, 1965, wherein the doctor examining him 
certified that he had examined respondent No. 2 on November 12, 1965 
and that respondent No. 2 stated to him that he had been accidentally 
injured on June 26, 1965 and that his injury was a contusion of right 
hip and that he was expected to resume his occupation as before imme- 
diately. Now, this certificate is issued on the statements made to the certifying 
doctor by respondent No. 2 himself. There is no question of medical examina- 
tion involved in it. The injury does not appear to be of a kind which pre- 
vented the respondent from going to his employers and applying for extension 
of leave, if it was necessary. There was, therefore, really no justification or 
justifiable cause for the failure of respondent No. 2 to report for duty. He 
made no application for condonation of delay. In his application to the Labour 
Court, there are no facts stated from which a justifiable cause for failure to 
report could be inferred. Apart from this, notwithstanding the fact that the 
certificate of November 12, 1965 certified that he could resume duties imme- 
diately respondent No. 2 did not resume his duties, but reported for duty only 
on December 10, 1965. This certificate is also a copy, and the original was 
never produced either before the authorities or before the Labour Court. We 
are, therefore, of the opinion that respondent No. 1 had erred in holding that 
respondent No. 2 had not failed to report for duty. In view of our holding 
that the application of respondent No. 2 which was for reinstatement and was 
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a relief consequential to any decision as to application or interpretation of 
standing order No. 19, and that it was not open to respondent No. 1 to go into 
the question of the fact of abandonment or the intention to abandon, and also 
in view of the fact that there is no merit in fact in the contentions of respondent 
No. 2, we quash and set aside the order dated November 9, 1967, made by res- 
pondent No. 1 in application No. LCB-152 of 1966 and the proceedings in that 
application. Rule made absolute. In the circumstances of the case, we make 


no order as to costs. 
Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vaidya. 
STATE v. VITHAL HARI NIKATE.* 


Maharashtra Foodgrains Dealers’ Licensing Order, 1963. Clause 3—Essential Commodities Act 
(X of 1955), Sec. 7—Presumption raised in cl. 3(2) of Order whether extends with respect to 
carrying on of business of storing foodgrains for sale. 

Under clause 8(2) of the Maharashtra Foodgrains Dealers’ Licensing Order, 1968, the 
presumption extends only to the purpose for which the foodgrains are stored, namely their 
sale, and not with respect to the carrying on of the business of storing for sale of the 
same, 80 as to attract the provisions of clause 8(1) of the Order. 

Manipur Administration v. Nila Chandra Singh’, followed. 


Tam facts appear in the judgment. 


V. T. Gambhirwala, for the appellant-State. 
Y. B. Deshmukh, for the accused (absent). 


Varwya J. This appeal is filed by the State against an order of acquittal 
passed by the learned Sessions Judge, Thana, setting aside the order of con- 
viction and sentence passed by the Judicial Magistrate, First Class, at Wada, 
under s. 7 of the Essential Commodities Act, 1955 read with cl. 3 of Maha- 
rashtra Foodgrains Dealers’ Licensing Order of 1968 relying on a decision of 
the Supreme Court in Manipur Administration v. Nila Chandra Singh. 

It is necessary at the outset to state the relevant provisions of the Essential 
Commodities Act and the Maharashtra Foodgrains Dealers’ Licensing Order of 
1963. Section 7 of the Essential Commodities Act, in so far as it is relevant, 
reads as follows: 


“7. Penalties—{1) If any person contravenes any order made under section 8— 
(a) he shall be punishable— 
(i) sess 
(ii) in the case of any other order, with imprisonment for a term which may extend to 
` three years and shall also be liable to fine ; 

Provided that if the Court is of opinion that a sentence of fine only will meet the ends of 
justice, it may, for reagons to be recorded, refrain from imposing a sentence of imprisonment;...” 


Section 3 of the Act enables the Central Government to promulgate orders for 
the purpose of control, production, supply, distribution, etc. of essential com- 
modities. In exercise of the powers conferred by s. 3 of the Essential Commodities 
Act, 1955, read with the Notification of the Government of India in the Ministry 
of Food and Agriculture (Department of Food) published under G.S.R. 888 
dated June 28, 1961, in the Gazette of India Part II, s. 3, sub-s, (4) 

*Decided, April 10, 1968. Criminal A 1 RB. Sule, Judicial Magistrate, First Class, 
No. 1181 of 1966, against the order of acquittal at Wada, in Criminal Case No. 888 of 1964, 
passed by P. K. Gupte, Sessions Judge, Thana, 1 [1964] A.L.R. S.C. 1533. 


in Criminal appesi 0. 44 of 1966, against the 1 [1964] A.LR. 8.C. 1583. 
order of conviction and sentence passed by 
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dated July 8, 1961, and in supersession of the Bombay Foodgrains Dealers’ 
Licensing Order, 1958 and with the prior concurrence of the Central Govern- 
ment, the Government of Maharashtra passed the Maharashtra Foodgrains 
Dealers’ Licensing Order, 1963 which came into force on March 1, 1963. Clause 
3 of the said order is as follows: 

“8, Licensing of Dealers.—(1) No person shall carry on business as a dealer except under 
and in accordance with the terms and conditions of a licence issued in this behalf by the licensing 
authority. 

(2) For the purpose of this clause, any person who stores foodgrains in quantity of ten 

quintals or more at any one time shall, unless the contrary is proved, be deemed to store the 
foodgrains for the purposes of sale.” 
Clause 2(a) defines the word ‘dealer’ as a person engaged in the business of 
purchase, sale or storage for sale, of any one or more of the foodgrains in 
quantity of ten quintals or more at any one time. The plain reading of these 
clauses shows that cl. 3 will be attracted only if a person carries on business as 
a ‘dealer’ and a person will be a ‘dealer’ if he is engaged in the business of 
purchase, sale or storage for sale of one or more of the foodgrains in quantity 
of ten quintals or more at any one time. Sub-clause (2) of clause 3 referred to 
above raises a limited presumption. In the aforesaid case, the Supreme Court 
was concerned with the effect of similar clauses under the Manipur Foodgrains 
Dealers’ Licensing Order, 1958 and the Supreme Court has Jaid down as under 
(p. 1588) : 

“The statutory presumption raised by Cl. 8(2) is a rebuttable presumption and only amounts 

to this and nothing more, that the stock found with a given individual of 100 or more maunds 
of the specified foodgrain had been stored by him for the purpose of sale. Having reached this 
conclusion on the strength of presumption, the prosecution would still have to show that the 
store of the foodgrains for the purpose of sale thus presumed was made by him for the purpose 
of carrying on the business of store of the said foodgrains, The element of business which is 
essential to attract the provisions of cl. 8(1) is thus not covered by the presumption raised under 
cl, 8(2). That part of the cage would still have to be proved by the prosecution by other inde- 
pendent evidence.” 
In view of this clear authority on the proper effect of the presumption arising 
under cl 3(2), the contention raised by Mr Gambhirwala on behalf of the State 
that the presumption extends not merely to the purpose for which the food- 
grains are stored but also with respect to the carrying on of business, cannot 
be upheld. The Supreme Court has emphatically indicated the burden which 
is on the prosecution to establish an offence of contravention of el. 3. 

That being the position in law, I now proceed to consider briefly the facts 
which gave rise to the present appeal. One N. M. Hebli who was working as a 
Supply Inspector at Wada went to the house of the accused on April 14, 1964, 
and found that the accused had about 60 maunds of paddy of fine quality 
stored in his godown at Wada. He made enquiries about the stock of paddy 
found in the possession of the accused and made his report to the Collector of 
Thana who directed him to lodge a complaint with the police and on August 
31, 1964, the paddy was actually attached in the presence of the panchas. The 
stock of paddy which was seized was kept in the godown and the godown was 
sealed. After the investigation, the police submitted a charge-sheet against the 
accused for the offence under s. 7 of the Essential Commodities Act, 1955, read 
with cl. 3 of the Maharashtra Foodgrains Dealers’ Licensing Order, of 1968. 
The accused pleaded not guilty and stated that he had about 250 quintals of 
paddy in the godown, that he had no licence but had purchased 100 maunds of 
paddy and stored that paddy along with 500 maunds of paddy belonging to 
five other cultivators and, according to the accused, the said five persons were 
paying him rent at the rate of Rs. 10 per month. The learned Magistrate 
found him guilty of the offence relying on the presumption under cl. 8(2), He 
held that the presumption was not rebutted and this fact together with the 
evidence of the accused storing foodgrains on many other occasions goes to show 
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that the accused engaged himself in the business of storing paddy for sale as 
a dealer. Against the said conviction, the accused filed an appeal in the Court 
of the learned Sessions Judge at Thana who, as stated above, relying on the 
decision of the Supreme Court set aside the order of conviction on the ground 
that there was no evidence whatsoever on the record to show that the accused 
‘was engaged in business and hence the conviction was illegal. Mr. Gambhirwala 
is not in a position to point out any evidence on record to prove that the 
accused was engaged in the business of storing for sale. In the absence of 
such evidence, it must be held that the prosecution has not established that 
the accused has contravened cl. 3 of the said order. Hence the accused is en- 
titled to an acquittal 


In the circumstances, the order passed by the learned Sessions Judge is 
legal and proper and this appeal is dismissed. 
Appeal dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr, Justice Chandurkar. 
PARWATI SANTOSH HAZARE v. JANABAT GADI IIAZARE.* 


Hindu Women’s Rights to Property Act (XVIII of 1937), Sec. 3—Property left by Hindu male 
obtained at partition between himself and his son or other members of joint family whether 
covered by s. 3(2). 

The property left by a Hindu male obtained at a partition between such male person and 
other members of the family where the partition was between a father and a son or bet- 
ween a father and other members of the joint family is ‘an interest in a Hindu joint family 
property” within the meaning of that expression in s.3(2) of the Hindu Women’s Rights to 
Property Act, 1987. 

Umayal Achi v. Lakshmi Achi', Bhaoorao v. Chandrabhagabai?, Sheshamma v. Ramako- 
teswara Rao*, Jana Gadi v. Parvati Santosh‘, Visalamma v. Jagannadha Rao’, Subramanian 
v. Kalyanarama Iyer‘, Subramanian v. Kalyanarama’, Onnamalait Ammal v. Seethapathi®, 
Venkatasubramania v. Easwara Iyer’, I. T. Commr. v. Thiagarajan Shiyali’® and Mt. Khatrant 
v. Smt. Tapeshwari"', referred to. 

On the death of such a divided coparcener the extent of the interest which his widow 
would take in that property will be according as a person claiming such property is either 
a widow as a sole claimant, or other joint coparceners, who have right to inheritance along 
with the widow to the property, and separated coparceners are excluded. 


One Gadi along with his son Santosh formed a jomt Hindu family. The 
family owned Khasra No. 639, area 11.40 acres at Katol, Tahsil Katol, District 
Nagpur. There was a partition on May 23, 1946, between Gadi and his son 
Santosh. In that partition, an area of 7.60 acres was allotted to the share of 
the father Gadi and the area of 3.80 acres was allotted to the share of his son 
Santosh. On March 31, 1947, Santosh sold to one Laxman one acre out of 3.80 
acres which he got in partition. On March 3, 1948, the purchaser Laxman 
sold this one acre of land which he had purchased from Santosh to Gadi. Thus, 
Gadi became the owner of 8.60 acres and Santosh remained the owner of 2.80 

* Decided, November 17, 1967. Second Ap- 4 (1957) 60 Bom. L.R. 558, s.c. [1958] 
peal No. 801 of 1961, against the decision N.L.J. 416. 


of V.R. Talashikar, Assistant Judge at Nagpur & [1955] A.LR. Orissa 160. 
in Appeal No. 91-A of 1960, setting aside the 6 [1953] A.LR. Mad. 22. 


order passed by S.L. Deshpande, Civil Judge, 7 [1957] A.LR. Mad. 456. 
Junior Division, at Katol, in Civil Suit No. 58-A 8 [1961] A.I.R. Mad. 90. 
of 1958. 9 [1966] A.I.R. Mad. 266. 
1 [1945] A.I.R. F.C, 25. 10 964] A.I.R. Mad. 58. 
2 [1949] A.LR. Nag. 108. 11 [1964] A.I.R. Patna 261, F.B. 
& [1958] A.L.R. A.P. 280. 


B.L.R.—86 
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acres of Khasra No. 639. Gadi died on October 8, 1948. After Gadi’s death, 
Janabai (plaintiff), his widow, leased out the 8.60 acres of the land to one 
Appaji on April 20, 1949. Santosh, therefore, filed a suit, being Civil Suit 
No. 80-A of 1949 against Janabai and Appaji for a permanent injunction claim- 
ing exclusive ownership to the whole field Khasra No. 639 after Gadi’s death. 
This suit was dismissed by the trial Court on April 27, 1951. The appeal filed 
by Santosh being Civil Appeal No. 100-A of 1951 was allowed by the first 
appellate Court on September 21, 1953. During the pendency of this appeal 
before the District Court, Santosh died on July 22, 1951 and his wife Parvati 
(defendant) was substituted in his place. Against the decision in Civil Appeal 
No. 100-A of 1951, Janabai and Appaji filed Second Appeal No. 713 of 1953. 
This Court allowed the appeal by its judgment dated November 19, 1957} 
and the suit was dismissed. 

After the suit of Santosh was dismissed, the plaintiff filed a suit against 
the defendant for a declaration and permanent injunction that she was the 
exclusive owner of 8.60 acres of the aforesaid field after the death of her 
husband Gadi. This suit was resisted by Parvati on the ground that on the 
death of Santosh she stepped iuto his shoes and since on the death of Gadi, 
Santosh would also inherit the property of Gadi, she would be entitled to a 
share in 8.60 acres of Khasra No, 639 and that Janabai would not be the exclu- 
sive owner of the aforesaid field. The plaintiff’s suit was dismissed by the 
trial Court as in its opinion the plaintiff was alone not the full owner of the 
8.60 acres out of field Khasra No. 639, but she was entitled only to a half share 
in it and the defendant was entitled to the other half and since none could 
insist on exclusive possession of the aforesaid land until there was partition, 
no injunction could be granted to the plaintiff. The judgment of the trial 
Court was set aside by the Asistant Judge, holding that the plaintiff was the 
exclusive owner of the 8.60 acres of land in Khasra No. 639. Accordingly a 
permanent injunction was granted restraining the defendant from interfering 
with the plaintiff’s possession and enjoyment of the land in dispute, 

The defendant appealed. 

The appeal came up before Padhye J. who referred it to a larger bench on 
September 14/15, 1967, observing in his judgment as follows: 


PADHYE J. It is not in dispute that the field Khasra No. 639 was a joint 
family property and that in a partition in the year 1946 this field was divided 
between Gadi and his son Santosh. Both Gadi and Santosh died much after the 
Hindu Women’s Rights to Property Act came into force. The Hindu Women’s 
Rights to Property Act gave certain rights to the widow of a Hindu and a 
widow as well as the daughter-in-law were given certain rights. Those rights 
are defined in s. 3(/) and 3(2) of the Hindu Women’s Rights to Property 
Act. Section 3(/) prescribes the devolution of separate property of a Hindu 
dying intestate. It provides that where a Hindu dies intestate leaving sepa- 
rate property (governed by any other School of Hindu Law except the Daya- 
bhaga School of Hindu Law), then his widow or if there is more than one 
widow, all his widows together shall be entitled to the same share as his son 
and it further provides that the widow of a predeceased son shall inherit in 
like manner as a son if there is no son surviving of such predeceased son and 
shall inherit in like manner as a son’s son if there is surviving a son or son’s 
son of such predeceased son. Sub-section (2) of s. 3 of the said Act refers 
to the devolution if a Hindu at the time of his death had an interest in a 
Joint Hindu family property and by this sub-section the widow of such a 
Hindu has been given the same interest in the property as the deceased had. 
These are two provisions which, it is material to consider, in this appeal. 

This question has arisen in different Courts at different times and in a ease 
where there has been a partition between the members of a Joint Hindu 


(1957) 60 Bom, L.R. 558, s.c. [1958] N.L.J. 416. 
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family, whether the share which a member gets on such partition, is to be 
considered his separate property in a restricted sense or in a loose sense has 
also largely been canvassed. There were two views, one being that the words 
“separate property’? appearing in s. 3(/) of the Hindu Women’s Rights to 
Property Act must be given a restricted meaning and it must be confined only 
to such property which is a self-acquired property of a Hindu; whereas the 
other point of view was that all the property which a Hindu gets, whether 
by his self-acquisition or whether as a sole surviving coparcener or whether 
on partition should be treated as separate property. The matter was first 
considered by the Federal Court in Umayal Achi v. Lakshmi Achi! and it 
was held that the word “separate property’? in s. 3(J) of the aforesaid Act 
meant that it must be a self-acquired property and it was specifically held 
that the property held by Arunachalam ag the last surviving coparcener of a 
joint family cannot be regarded as ‘‘separate property’’ within the meaning 
of s. 8(7) of the Act. This question further came up for consideration in 
different High Courts, the first being the Nagpur High Court in Bhavorao v. 
Chandrabhagabai2 The Nagpur High Court accepting the decision of the 
Federal Court, by which it was bound, held that under the Act the widows 
were entitled only to share in a self-acquired property in the narrow sense. 
This case was a case similar to the present case where there was a partition 
between the father and the son and the question arose as to what share the 
widow would get on the death of her husband, that is, the father of the sepa- 
rated son. Holding that the property with her husband is a joint family 
property, their Lordships held that under the Hindu law, as it was, before 
the Hindu Women’s Rights to Property Act, the separated son had a pre- 
ferential right over the widow, as in their Lordships’ opinion, the question 
would not be covered either by s. 8(J) or s. 3(2) of the Hindu Women’s 
Rights to Property Act, 

The question again came up for consideration before the Orissa High Court 
in Visalamma v. Jagannatha Rao The Nagpur decision referred to above 
was dissented from by the Division Bench of the Orissa High Court. The 
Orissa High Court took the view that in view of the decision of the Federal 
Court referred to above, the property which the father obtained on parti- 
tion was not a separate property, but was a joint family property, as it was 
not the separate property in the narrow sense, that is, the self-acquired pro- 
perty. It was, therefore, held that the question fell under s. 3(2) of the Act 
and since at the death of the father he was the owner of the whole property 
which the father obtained on partition, his widow on his death would get the 
whole interest which her husband had to the exclusion of the separated son. 
Mr. Chendke, on behalf of the appellant, contended that the decision of the 
Orissa. High Court on the latter question is an obiter and could not be taken 
as laying down the law. It appears that the question was canvassed and 
argued before the Orissa High Court at great length and though the question 
was not raised in the pleadings by the plaintiff, this question was allowed to 
be raised and argued im the appeal. The reasons given by the Orissa High 
Court would not, therefore, be merely in the nature of obiter but could be 
taken as its decision. The learned Judges held in the case which is just 
parallel to the present case that the widow is entitled to the same interest 
which her husband had, that is, the entire 16 annas interest to the exclusion 
of the separated son. 

A similar matter also arose before the High Court of Patna in Trisul v. 
Doman* and following the decision of the Federal Court in Umayal Achi v. 
Lakshnu Achi the Division Bench of the Patna High Court overruling its 
earlier decision in Nandkumari Devi v. Bulkan Devi’ held that the share ob- 

1 is) A.LR. F.C. 25. 4 [1957] A.I.R. Pat. 441. 


2 [1940] A.LR. Nag. 108. 5 [1945] A.LR. Pat. 87. 
8 [1955] A.LR. Orissa 160. 
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tained by a coparcener on partition of the joint family property was not 
‘‘separate property’’ within the meaning of s. 3(/) of the Hindu Women’s 
Rights to Property Act. Section. 3(2)..of the Act was applied to that case. 
The Madras High Court has also considered a similar question in Subra- 
manian v. Kalyanarama® and the principle laid down by the decision of the 
Federal Court in Umayal Achi’s case referred to above was applied to the 
case of a property taken by..a member of the joint family at a partition of 
family. properties and it was held that the property which a coparcener ob- 
tained at a family partition was not the ‘separate property’ within the mean- 
ing of s. 3(/) of the Act and it must be deemed to be an interest in Hindu 
joint family property within the meaning of sub-s. (2) of s. 3.. However, 
the question as to what share would the widow of a divided coparcener get 
was left open by the Madras High Court. Their Lordships of the Madras 
High Court in para. 6 have said: 

“The more difficult point which however does not fall for decision in this case is what is 
the share to which the widow would be entitled in a case like the present? Wil she be entitled 
exclusively to the property left by her-husband or should she share them with the two divided 
sons? In the Orissa case (Vtsalamma v. Jagannadha Rao) the learned Judges held that the widow 
would be entitled to the entire interest to the exclusion of the divided son. It may be a matter 
of argument that if the property held by the divided member cf the family is deemed to be joint 
family property, the other members of the erstwhile coparcenary must also be deemed to have 
interest in them.” 

Then they further observed: 

“We refrain from expressing our final opinion on this matter because the trial Judge 
awarded to the second defendant only a third share along with the plaintiff and the first defendant 
and there has been no appeal by the second defendant claiming the entire property.” 

Thus, the question as to the extent of the share was left undecided by the 
Madras High Court. 

The Bombay High Court had also an occasion to consider the applicability 
of s. 3(1) and (2) of the Act in a case arising between the same parties as at 
present. The Nagpur case reported in Bhaoorao v. Chandrabhagabat was not 
followed and in view of the decision of the Federal Court and the other 
cases, namely, of the High Courts of Orissa, Patna and Madras, it was held 
by the learned Single Judge of this Court that the property obtained by Gadi, 
that is, the husband of the present respondent would not be the ‘separate 
property’ within the meaning of that expression in s. 3(/), but would be a 
joint family property within the meaning of s. 3(2) of the Hindu Women’s 
Rights to Property Act and the learned Judge concluded that the Jand in 
question in that suit, which is also the land in this suit, which Gadi, the res- 
pondent’s husband, died possessed of, was ‘‘interest in joint family property” 
and its devolution was controlled by sub-s: (2) of s. 3. However, the ques- 
tion as to what share the widow would get on the death of her husband was 
left undecided as that question did not arise then, The learned Judge how- 
ever observed as follows: 

, “But the question which can arise in the presentfcontext is whether in case of property 
acquired by him on partition with hisyson does the whole of his share devolve on the widow or 
is the separated son entitled to claim a share on it with the widow on the ground that it has to 
be treated as ‘interest in joint family property.’ There is certainly strong argument for saying 
that in such a case the widow alone would inherit that property.” 

The further question, therefore, was left open. 

The Andhra High Court also considered the question in Seshammea v. Rama- 
koteswara Rao.7 In this decision the Madras and the Orissa cases were dis- 
sented from and it was held that the Act does not deal with all kinds of pro- 
perty of which a Hindu dies possessed. According to the Andhra Pradesh 
High Court sub-s. (Z) of s. 3 of the Act deals only with the self-acquired 


6 [1957] A.LR. Mad. 456. 7 [1958] ALR. A.P. 280. 
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property of a deceased Hindu and neither that sub-section nor sub-s. (2) 
deals with the two categories of separate property represented by what a 
Hindu holds as a sole surviving co-parcener and what he has obtained at a 
partition as and for his share and their Lordships adopted the view taken by, 
the Nagpur High Court in preference to that of the Orissa High Court. 

The Madras High Court then had a further occasion to consider this ques- 
tion in Onnamalai Ammal v. Seethapath® and relied upon its earlier decision 
in Subramanian v. Kalyanarama and Visalamma v. Jagannadha Rao. The 
learned Judges observed in para. 14 as follows: 

“But it is not really necessary to invoke the rule in Narayana Sah v. Sankar Sah™, because 
the very object of the legislation, Hindu Women’s Rights to Property Act was to modify the 
ordinary rule of Hindu law, by which a widow like the appellant before us would be excluded 
from taking any benefit in the properties of her husband, which he obtained in a joint family 
partition in the presence of her step-son. Therefore the true effect of sub-clause (2) of 8.8 of 
the Act would be to exclude the respondent from taking any share in the properties in suit left 
by his father, even if he had died intestate. The phrase an interest in a joint family property 
in S. 8(2) will in our opinion cover an interest partitioned as well as unpartitioned.” 

- On a review of these various decisions, it will, therefore, be seer that diver: 

gent views have been expressed by different High Courts on this question. 
Most of the decisions have left this question open as regards the extent of 
the share the widow would take if the matter falls under s. 3(2) of the 
Hindu Women’s Rights to Property Act. So-far‘as this Court is concerned, 
no decision of this Court has been brought to my notice in which the ques- 
tion with which we are now concerned here has been decided. The 1958 
Bombay case only goes to the length of deciding as to whether the particular 
devolution would fall under s. 3(7) or 3(2) of the Act, but the extent of the 
interest which the widow would be getting on the death of her undivided 
husband has been left open. 

In the recent edition of Mulla’s Hindu Law, thirteenth edn., edited by Mr. 
S. T. Desai, Ex-Judge of this Court and the Ex-Chief Justice of the Gujarat 
High Court, the author has dealt with this question at pages 96 and 97. 
He discussed the views expressed in the decision of the different High Courts 
which have been referred to by me above and at the end has observed: 


‘“...serious difficulties have already arisen and, even though the law has been altered after 
the passing of the Hindu Succession Act, 1956, will continue to arise particularly when rights 
of third parties who are alienees of any such property are involved and questions of title have 
to be decided. These are some of the problems which have arisen because of the extreme 
difficulty of fitting in any piecemeal legislation howsoever beneficial in the integrated and com- 
plicated structure of Hindu Law. Reference may be made to Notes under S. 14 of the Hindu 
Succession Act, 1956 and the effect of that Section on the interest taken by a Hindu widow in 
joint family property under this section.” 

In the earlier paragraph, the learned author has said: ` 

“There seems little doubt that the expressions ‘separate property’ and ‘interest in Hindu 
joint family property’ are used in juxta-position in sub-sections (1) and (2) which sub-sections 
between them deal with all property left by such owner. The same conclusion was reached on 
the vexed question in a decision of a single Judge of the Bombay High Court. The question 
whether in such a case the widow is entitled exclusively to the property left by the husband or 
must share it equally with his divided son or sons was not decided in ‘the Madras arid Bombay 
cases referred to immediately above. But in its two later decisions the Madras High Court 
has expressed its agreement with the view taken by the High Court of Orissa.” i 

It will thus be seen that there are different views ‘on this subject ‘and there 
is no authoritative decision of this’ Court. Similar questibns are likely tò 
arise in future as observed in Mulla’s Hindu Law and I think if advisable 
that this question should be decided by a larger Bench of this Court. I, 
therefore, direct that the papers of this case be placed ‘before ‘the “Hon’ble 

8 [1961] A.LR. Mad. 90. A.LR. Mad. 865. i 

8a fea} LL.R. 58 Mad. 1, s.c. [1929] - oho 
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the Chief Justice for referring the questions arising in this case to a larger 
Bench. The questions that need to be referred are as under: 


1. Whether the share obtained by a member of a joint Hindu family on partition is and 
continues to'be an interest in joint family property ? 

2. On the death of such a divided coparcener what is the extent of the interest which his 
widow would take in that property, if there are other separated coparceners in existence ? 


The questions were considered by a bench composed of Abhyankar and 
Chandurkar JJ. 


Chendke and Mrs. Chendke, for the appellant. 
D. R. Bhagade, for the respondent. 


ABHYANKAR J. The following two questions have been referred to Division 
Bench by the learned Single Bench Judge: 

(1) Whether the share obtained by a member of a joint Hindu family on 
partition is and continues to be an interest in joint family property! 

(2) On the death of such a divided coparcener what is the extent of the 
interest which his widow would take in that property, if there are other 
separated coparceners in existence? 

The questions arise out of a Second Appeal filed by the original defendant 
Parwati against reversing judgment in the District Court. The facts giving 
rise to this litigation will be necessary to be detailed to comprehend the 
nature of the controversy between the parties. One Gadi and his son Santosh 
formed a joint Hindu family having coparcenery property. That property 
consisted of land Khasra No. 639, with a total area of 11.40 acres at Katol. 
It is an admitted position that on May 23, 1946, there was a partition by 
metes and bounds between Gadi on the one hand and his son Santosh on the 
other. The property was divided into two shares, an area of 3.80 acres having 
been allotted to Santosh and the remaining area of 7.60 acres was allotted 
by Gadi to his share. Parwati, the present appellant, is the wife of Santosh 
and the respondent Janabai alias Bani was the wife of Gadi. Gadi died on 
October 8, 1948. It appears, Gadi had acquired one acre of land from one 
Laxman, who had purchased it out of the land allotted to the share of Santosh. 
Thus, at the time of his death, Gadi was in possession of 8.60 acres of land. 
Janabai, his widow, leased out 8.60 acres of land to one Appaji. Santosh 
filed Civil Suit No. 80-A of 1949 against Janabai and the lessee Appaji claim- 
ing an injunction against both of them from trespassing into, or interfering 
with, the property in dispute, that is, 8 acres and 60 gunthas of land left by 
Gadi. Apparently Santosh claimed the right to have become the exclusive 
owner of the property on the death of his father Gadi. That suit was dis- 
missed in the trial Court, that Court holding that both Santosh as well as 
Gadi’s widow Janabai were co-owners of the property. The dismissal was 
challenged by Santosh in the District Court in Civil Appeal No. 100A of 
1951. The appeal was allowed and Santosh was granted a decree. Against 
this judgment and decree, Janabai preferred Second Appeal. During pen- 
dency of the litigation in the District Court, Santosh died and his widow 
Parwati, the present appellant, was brought on record. The Second Appeal 
came to be decided in this Court on November 19, 1957 and that decision is 
reported in Jana Gadi v. Parvati Santosh.1 The learned Single Judge, who 
allowed the appeal, held that the decision of the trial Court holding that the 
land devolved on the widow of Gadi as well as the son of Gadi in equal 
shares was not challenged by the appeal filed by the widow. The learned 
Single Judge took the view that the case was governed by s, 3(2) of the 
Hindu Women’s Rights to Property Act, 19387, and therefore, confirmed the 
dismissal of Santosh’s suit in the trial Court. The learned Judge expressly 
left open the question whether the trial Court was right in holding that the 
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son acquired half share in the property along with the widow, that is, whether 
Santosh could claim any share in the property along with Janabai. 

In view of the uncertainty of the rights of the parties, the second round of 
litigation seems to have commenced by the suit out of which the present 
appeal has arisen. Janabai filed the suit on October 23, 1958. In this suit, 
she claims a declaration that the plaintiff alone is entitled to 8.60 acres to the 
exclusion of the defendant Santosh, and therefore, Santosh, or now his widow 
Parwati, should be permanently restrained from interfering with plaintiff’s 
possession and enjoyment of this much land. 

The defence raised on behalf of Santosh put forth several contentions. 
Santosh denied that there was a partition or that the father and the son were 
in separate possession of the lands alleged to be allotted to the share of each. 
The lease to Appaji was also denied and he contended that the decision of 
the trial Court that both were co-owners having been upheld by the High 
Court, that decision operates res judicata, and the matter should not be re- 
agitated. 

On the pleadings of the parties several issues were framed. The trial Court 
held that there was a partition between Gadi and Santosh under which 7.60 
acres were allotted to Gadi and 3.80 acres were allotted to Santosh. On 
March 31, 1947, Santosh sold to one Laxman one acre out of 3.80 acres which 
he got in partition and that Gadi purchased the same. The trial Court held 
that Santosh inherited, on the death of Gadi, one-half share in property 
left by Gadi and the plaintiff alone could not claim to have inherited the whole 
of 8.60 acres of land. The trial Court held against the contention of the de- 
fendant on the question of res judicata on account of the position in the pre- 
vious suit. But the suit was ultimately dismissed as the Court held that both 
were co-owners to the extent of one-half share each. 

Against this judgment and decree Janabai preferred an appeal. On a re- 
view of authorities the lower Appellate Court held that it was proved that 
Janabai, the plaintiff, had become exclusively entitled to 8.60 acres of land 
after the death of her husband and had confirmed the finding of the trial 
Court that the previous decision was not res judicata between the parties. The 
appeal was, therefore, allowed and suit has been decreed. 

Against this decision, Parwati filed Second Appeal in this Court and when 
arguments were advanced before the learned Single Judge, in view of certain 
conflicting authorities, a reference has been made to the Division Bench for 
answers to the questions framed by the learned Judge. 

The provision of law required to be interpreted is provision of s. 3 of the 
Hindu Women’s Rights to Property Act i.e. Act No. XVIII of 1937, as amend- 
ed by Central Act No. XI of 1938. Section 3, as amended, is as follows: 

“8. (1) When a Hindu governed by the Dayabhaga School of Hindu law dies intestate 
leaving any property, and when a Hindu governed by any other School of Hindu law or by 
customary law dies intestate leaving separate property, his widow, or if there is more than 
one widow all his widows together, shall, subject to the provisions of sub-section (3), be entitled 
in respect of property in respect of which he dies intestate to the same share as a son : 

Provided that the widow of a predeceased son shall inherit in like manner as a gon if there 
is no son surviving of such predeceased son, and shall inherit in like manner as a son’s son if 
there is surviving a son or son’s son of such predeceased son : 

Provided further that the same provision shall apply mutatis mutandis to the widow of a 
predeceased son of a predeceased son. 

(2) When a Hindu governed by any school of Hindu law other than the Dayabhaga 
school or by customary law dies having at the time of his death an interest in a Hindu joint 
family property, his widow shall, subject to the provisions of sub-section (3), have in the pro- 
perty the same interest as he himself had. 

(3) Any interest devolving on a Hindu widow under the provisions of this section shall be 
the limited interest known as a Hindu Women’s estate, provided however that, she shall have 
the same right of claiming partition as a male owner. 

(4) The provisions of this section shall not apply to an estate which by a customary or 
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other rule of succession or by the terms of the grant applicable thereto descends on a single 
heir or to any property to which the Indian Succession Act, 1925, applies.” 

Now, there is not much dispute between the parties, that in view of the de- 
cision of the Federal Court reported in Umayal Achi v. Lakshmi Achi? the 
property allotted to the share of Gadi in the partition between himself and 
his son Santosh, in 1946, cannot be considered as ‘separate property’ of Gadi. 
Jt was not the self-acquired property of Gadi, and therefore, cannot be con- 
sidered to be ‘separate property’ to which the provision of sub-s. (1) of s. 3 
could properly be attracted in this case. The argument, therefore, revolves 
round the interpretation and true construction to be placed on sub-s. (2) of 
s. 8 of the Hindu Women’s Rights to Property Act. It is contended on be- 
half of the respondent by the learned counsel that the property allotted to 
Gadi in the partition between himself and his son, if it is not to be treated as 
‘separate’ or ‘self-acquired property’, must be treated as property belonging to 
a Ilindu joint family. In other words, it is contended that Gadi, as a Hindu, 
who is governed by the Mitakshara School, had, at the time of his death, an in- 
terest in a Hindu joint family property, and therefore, on his death his widow, 
namely, Janabai, alone should be held entitled to get that property. 

On the other hand, the contention of the learned counsel for the appellant 
is that there is no joint family and there was no joint family property inas- 
much as Gadi had already separated from his son with whom he could possibly 
form and constitute a joint family, and therefore, this is a case which is out- 
side all the provisions of both sub-ss. (J) and (2) of s. 3 of the Hindu 
Women’s Rights to Property Act and the general provision of Hindu law are 
attracted in determining the succession to the property. Under general Hindu 
law where statute has not interposed to give rights to women or widows in 
competition between son and the widow of the deceased Hindu in respect of 
property left by him and which cannot be considered as his self-acquired pro- 
perty or separate property, the preferential heir between the two will be the 
son to the exclusion of the widow, or at any rate, along with the widow. But 
it may be that because of the previous position In the case, at any rate, 
Santosh cannot be denied one-half share. We have to decide which of these 
rival contentions is correct, in view of the judicial pronouncements of diffe- 
rent Courts and also in this Court in one case. 

Considerable reliance is placed on a Division Bench decision of the Nagpur 
High Court on behalf of the appellant in a case reported in Bhaoorao v. 
Chandrabhaqabai3 Tn that case one Pandurang had a son by name Dada and 
two wives Chandrabhagabai and Bhimabai. Pandurang being lunatic, pro- 
ceedings appear to have been taken under the Iunacy Act and the manager 
was appointed in respect of property of Pandurang. While the case was be- 
fore the District Judge, the property belonging to the joint family was parti- 
tioned and the son, Dada, received half share in the property. On death of 
Pandurany, the manager applied that the property allotted to Pandurang 
should be handed over to lawful heirs and a direction to that effect should be 
given by the District Judge. Notice of this application was issued to Dada 
but he also died before he appeared in Court. His sons then put in a claim. 
The contest was between the widows of Pandurang and sons of Dada, that is, 
widows of father and sons of deceased son respectively. The District Judge 
ordered that the property be handed over to the two widows and against this 
order sons of Dada preferred an appeal. The Division Bench accepted the 
contention of Dada’s sons and held that the position of the divided son was 
snperior to that of the widows, and therefore, Dada’s sons were entitled to in- 
herit in preference to widows. In coming to this conclusion, the Division 
Bench observed in paras. 7 and 8 as follows: 


*,..The position of a widow vis-a-vis a separated son is discussed by Mulla in Sections 340 
and 841 of his book. According to the learned author, the effect of a partition is to dissolve the 
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coparcenary with the result that the separating members hold their respective shares as their 
separate property and the share of cach member passes on his death to his heirs. The position 
of the divided son is superior to that of the widow. The learned author says that if there be 
no undivided son, the divided son is entitled to succeed to the self-acquired property in preference 
to his father’s widow. No distinction is made between self-acquired property and property 
obtained on partition as a separate share. The illustration to Section 841 given by the learned 
author says : 

A and his son B are members of an undivided family. B receives his share of the joint property, 
and separates from A. A then dies leaving a widow and his son B. B as A’s son, is entitled 
to inherit to 4 in preference to the widow. The fact that B has separated from 4 does not 
interfere with his right of inheritance, 

In Section 230 of his book Sir Dinshaw Mulla says : 

‘Property acquired in any of the following ways is the separate property of the acquirer; 
it is called ‘self-acquired’ property, and is subject to the incidents mentioned in Section 222. 

(6) Share on partition—property obtained as his share on partition by a coparcener who 
has no male issue.’ 

It would thus appear that the divided son is a preferential heir under the Hindu law. 

We have next to see if the Hindu Women’s Rights to Property Act has made any difference. 
The coparecenary had certainly come to an end with the partition unless a son was born to 
Pandurang. After Pandurang’s death, there was no chance of any coparcener coming into 
existence as the widows’ powers of adoption were at an end. The property must, therefore, 
be treated as separate property as defined by Mulla in Section 280 of his book in the extract 
quoted in the preceding paragraph. In Umayal Achi v. Lakshmi Achi, Their Lordships of 
the Federal Court have laid down that by ‘separate’ property in the Act is meant self-acquired 
property in the narrow sense. This narrow meaning can be found in Mulla at p. 257 (Edn. 10th) 
where he says: 

‘In practice the expression “‘self-acquired”’ property is used as referring to property acquired 
by a Hindu by his own exertions without the assistance of family funds’. 

Thus according to the decision of the Federal Court the widows would only be entitled to 
share in the self-acquired property in the narrow sense and not the other separate property 
which will pass to the grandsons of Pandurang.” 

Another decision which supports the contention urged on behalf of the ap- 
pellant is the decision of Andhra Pradesh in Seshamma v. Ramakoteswara 
Rao4 The Division Bench held that the Act does not deal with all kinds of 
property of which a Hindu dies possessed. Sub-section (J) of s. 3 of the Act 
deals only with the self-acquired property of a deceased Hindu and neither 
that sub-section nor sub-s. (2) deals with the two categories of separate pro- 
perty represented by what a Hindu holds as a sole surviving coparcener and 
what he has obtained at a partition as and for his share. In coming to this 
conclusion, the Division Bench dissented from the view in the decision of the 
Madras High Court in Subramanian v. Kalyanarama TyerS and Subramanian 
v. Kalyanarama® as well as the view of the Orissa High Court in a decision 
in Jogendra Nath v. Charan Das.’ 

We have already referred to the previous litigation between the parties in 
this very case, which came to this Court in the earlier round. The litiga- 
tion between them and the questions now posed were disctissed and considered 
but not ultimately decided in the Single Bench decision, Jana Gadi v. 
Parvati Santosh. After referring to the decision of the Federal Court in 
Umayal Achi’s case, which seems to have given rise to divergent interpreta- 
tion, the learned Single Judge has observed as follows (at pp. 558-559) : 

“Question arose whether the ratio decidendi of that case was to be confined only to pro- 
perty which devolved on a male Hindu as a sole surviving coparcener or was equally applicable 
to property acquired by him on partition of joint family property. In the case before the 
Federal Court the dispute was between the widow of a predeceased son on the one hand and the 
widows and daughters of the deceased owner on the other, and the rule which found favour with 


4 pai AIR. AP. 280. 6 [1957] A.LR. Mad. 456. 
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their Lordships was that property held by a sole surviving coparcener was not ‘separate pro- 
perty’ within the purview of s.3(1). It is true that the Federal Court was not called upon to 
deal with the question of devolution of property acquired by a male Hindu on partition with 
his son or sons but it does emerge from the judgment in that case that in the context of s. 8(1) 
the two types of property were equated, and it will be noticed that they were bracketed through- 
out the discussion of the meaning of the expression ‘separate property’. I am dutifully bound 
to follow the decision and it is not open to me to express any opinion of my own on the question 
of the interpretation of the expression ‘separate property’. An alternative argument advanced 
by Mr. Bhagade, learned counsel for the appellants, was that the Federal Court has not decided 
that the share acquired by a male Hindu on partition in a family governed by the Mitakshara 
is not separate property and I must distinguish that case and hold that it is separate property. 
Mr. Bhagade’s first contention was that in view of what has been stated in the judgment of the 
Federal Court in discussing the meaning of ‘separate property’ it must follow that the share 
obtained by the father on a partition with his son or sons is ‘an interest in a Hindu joint family’ 
and in the alternative he urged that the decision of the Federal Court should be distinguished....” 

“ Now, speaking generally, the nature and incidents of such property held by a Hindu 
father must be ascertained as of the time when the question ariscs whether it is separate pro- 
perty or joint family property, and I confess to some difficulty to acceding to this argament. 
The construction urged has, of course, the merit of being a logical corollary to the narrow meaning 
of the expression ‘separate property’ used in sub-s, (7). Since that expression has to be under- 
stood in a narrow sense in sub-s. (1) a parity of reasoning should apply and a comprehensive 
meaning and wide connotation must attach to the words ‘interest in joint family property’ in 
sub-s. (2). This is no doubt partly on the assumption that sub-ss. (1) and (2) are intended to deal 
with all types of property of s Hindu governed by the Mitakshara School dying intestate leaving 
him surviving among his heirs his widow and a son or sons. But the assumption is not a priors 
and is justified. It is extremely difficult to subscribe to the argument pressed before me on 
behalf of the respondent that property acquired by a father on partition with his son is not 
within the scope of either of the two sub-sections of 3.8 and that this is a casus omissus. I 
have little doubt that any property left by a father in any such case must fall either under 
sub-s. (1) or sub-s.(2) of section 8. Support is to be derived for this conclusion from the view 
expressed by the Federal Court in the case of Umayal Achi that one defect which the Act set 
out to remedy was the hardship which under the previous law was caused when the owner left 
a widow as well as sons. The expressions ‘separate property’ and ‘interest in Hindu joint 
family property’ are used in juxtaposition in sub-ss. (7) and (2) of the section and between them 
deal with all property left by such owner. Support is also to be derived for this view when the 
two expressions are read in the light of the context of the Act and the scheme of the Act. Then 
again, there is considerable support lent to this view from intrinsic evidence in the form of the 
words ‘when a Hindu governed by the Dayabhaga School of Hindu law dies intestate leaving 
any property.’ These words ‘any property’ understood in their common and ordinarily 
accepted sense may or may not include any special or peculiar type of property but would in 
any case apply to property acquired by a father on partition with his son and property held by 
a sole surviving coparcener. If the Act deals with such property in a case governed by the 
Dayabhaga School, there seems no reason to suppose that the Legislature omitted to dea] with 
such property in respect of a case governed by the Mitakshara School. For the reasons which I 
have indicated, I conclude that the 8,80 acres of land in question which Gadi died possessed of 
was ‘interest in joint family property’ and its devolution was controlled by sub-s. (2) of s. 8.” 

The passage which we have quoted above from the judgment of the 
learned Single Judge would, therefore, indicate that so far as the issue 
between the parties to this appeal was concerned, the matter was finally 
decided with the finding in the Second Appellate judgment that 8.30 acres of 
land which Gadi died possessed. of was interest in the joint family property 
and that its devolution was controlled by sub-s. (2) of s. 3. 

However, as the matter was left open so far as the decision of the trial 
Court in that case was concerned, the second round of litigation was inevit- 
able between the parties. All the rights will have to be pronounced upon in 
this litigation. 

We have referred to the decisions on which reliance is placed on behalf ‘of 
the appellant in support of her contention that this is a case which is not 
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provided for either by sub-s. (J) or subs. (2) of s. 3 of the Hindu Women’s 
Rights to Property Act, and therefore, under the general law her husband 
Santosh would be the preferential heir as against Janabai. As against this 
view there were series of decisions of other Courts, taking different view, to 
which our attention was invited and which are necessary to examine. Visa- 
lamma v. Jagannatha Rao® has taken the opposite view. The Division Bench 
has held that the disputed property, that is, the property left by father ob- 
tained on partition between himself and his sons was joint family property 
within the meaning of sub-s. (2) of s. 3 of the Act and after the death of 
the father his widow was entitled to the same interest in that which he had, 
that is, entire 16 annas interest. On this view of the law, the suit brought 
by the son was dismissed. In a Single Bench decision of the Madras High 
Court in Subramaman v. Kalyanarama Iyer a view was taken that the obser- 
vations of the Federal Court as to the nature of the property that fell to 
the share of the father on partition were obster in nature, and that the deci- 
sion of the Federal Court should be final so far as its binding character is 
concerned only in respect of the property that devolved on the sole surviving 
coparcener. In repelling this suggestion, the Division Bench has observed 
that though the Federal Court was not directly concerned with a case of pro- 
perty that fell to a father on partition, with his sons, the reasons given in 
that judgment show that this class of property was treated practically on the 
same level as the property of a sole surviving coparcener. The passage to 
which reference seems to have been made from the Federal Court decision is 
to be found at page 32 of Umayal Achs v. Lakshma Achi: 

“Tt iş true, as the preamble enacts, that the measure was intended ‘to give better rights 
to women’. But it must be remembered that the Act was not a codifying Act or even a general 
amendment of the Hindu Law of Inheritance. It will help us to ascertain the precise scope of 
the Act, if we can ascertain the defects which it set out to remedy. Even under the ordinary 
Hindu law, a widow would in certain circumstances have succeeded to the property held by her 
husband as the last surviving coparcener or as the holder of a share obtained on partition. By 
themselves, these cases did not call for the interference of the Legislature. It is only if the 
owner had sons (including in that term, grandsons and great grandsons) that the widow would 
be excluded by the sons. Legislative interference was required to obviate hardship when the 
owner left a widow as well as sons. Once we take note of the contingency requiring 
legislative interference, the difference between separate property in the strict sense and 
separate property In the loose sense will become apparent. In the former case, the sons 
would not become coparceners with their father and the inheritance would devolve on 
them only at their father’s death. But in the case of property obtained by the father on 
partition or obtained by him as the last surviving coparcener, the moment sons are born to him, 
they will become coparceners and there will be no occasion for the property devolving on them 
at the death of the father. The closing words of S.8(1) of the Act, viz., ‘devolve upon his widow 
along with his lineal descendants in like manner as it devolves upon a son’ will be appropriate 
to the former case but not to the latter case. The language of the clause substituted by Act 11 
cf 1988 is slightly different but the scheme remains the same. The widow was certainly not 
intended to become a coparcener with her husband even during his life time. The Act of 
course intended to redress the widow’s disabilities even in such a case; but that redress is pro- 
vided by sub-s.(2) and not by sub-3.(1) of 8. 3. When the sons become coparceners with their father 
in property which was originally held by him as sole surviving coparcener or as his share obtained 
on partition, the father and the sons become a joint family within the meaning of sub-s. (2) and when 
the father dies his widow will under sub-s. (2) get his share.” (Italics are ours). 

In view of this pronouncement by the Federal Court as far back as in 1945, 
it is difficult to accept the contention that both the parts of s. 3 of the Hindu 
Women’s Rights to Property Act are not intended to cover cases of all kinds 
of property left by a Hindu male leaving a widow. It is true, as urged so 
often, that the case leading to the decision in the Federal Court concerned 
the case of property in the hands of sole surviving coparcener. But the caso 
of the property in the hands of sole surviving coparcener has been equated 
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with and is considered on par with the property obtained by partition by the 
father, and it should really make no difference in principle whether the pro- 
perty obtained by father is as a result of partition between father and a son 
and father and the brothers. 

In Madras High Court, the first time the question came up was in Subra- 
manian v. Kalyanarama Iyer. The question was not finally decided, as men- 
tioned in para. No. 6 in that case, observing that it was a difficult point as 
to what will be the share to which the widow would be entitled in such a case 
in respect of property left by her husband and whether she would be en- 
titled exclusively to the property left by her husbad, or was bound to share 
it with divided sons. But answers to these questions have been given in the 
next case in that Court in Onnamalaa Ammal v. Seethapathi? The Division 
Bench held: 

“The very object of the Hindu Women’s Rights to Property Act was to modify the ordinary 
rule of Hindu law, by which a Hindu widow would be excluded from taking any benefit in the 
properties of her husband, which he obtained in a joint family partition, in the presence of her 
step-son. 

After the partition between D and his son S by first wife, D married O and was in posses- 
sion of his share till his death in 1951. After D’s death S sued O for share in D’s property. 
O relied on a will by D in her favour granting her entire property. 

Held that the true effect of S.8(2) was to exclude S from taking any share in the properties 

in suit left by his father D, even if he had died intestate.” 
This interpretation of the provisions of s. 8 has been uniformly followed by 
the later decision of the Madras High ‘Court in I. T. Commr. v. Thiagarajan 
Shiyals! and the latest case is reported in. Venkatasubramania v. Haswara 
Iyer.!! The learned counsel for the appellant brought to our notice parti- 
cularly the observations in para. 4 in the case reported in I. T. Commr. v. 
Thiagarajan Shiyalt, where the Division Bench stated that if the matter were 
res integra, they would have been inclined to take a different view. Deci- 
sion of this Court in Jana Gadi v. Parvati Santosh was cited before the Court. 
We do not think that there is any inherent contradiction in saying with res- 
pect to a Hindu who has partitioned his share that such a person dies ‘‘having 
at the time of his death an interest in the Hindu joint family property’’ and 
the case of a Hindu male who dies in a state of jointness with other members 
of his family whether those members are his sons or other coparceners. In 
our opinion, it will be equally legitimate to describe the interest of a Hindu 
male, who has had his share separated from either his son or other copar- 
ceners from out of an erstwhile Hindu joint family ‘‘as interest in Hindu joint 
family property’’ because his branch could itself be considered a Hindu joint 
family so long as there was a possibility of a son being born or adopted in 
the family. It is not disputed that if in such a case a son is born to a sepa- 
rated father, that son would have interest by birth in the property which the 
father received as his share in partition with his separated sons. It is not the 
birth of the son which alters the character of the property, but it is because 
of the character of the property being joint family property that a son born 
to such father gets interest by birth in such property. It is also possible to 
conceive of cases where a son could, in given circumstances, be adopted, if un- 
fortunately the separated sons are no longer there while the father is alive. 
If this be the true character of the property obtained by a coparcener or a 
male Hindu, as a result of the partition among the members of the joint 
family, we do not see why such a ease is not covered by the provisions of sub- 
s. (2) of s. 3 of the Hindu Women’s Rights to Property Act. This view also 
finds support in the decision of the Patna High Court in Mt. Khatrani v. 
Smt. Tapeshwart. In para. 10, the Full Bench observed as follows: 


“A Hindu family cannot be finally brought to an end while it is” poss{ble in nature or law 
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to add a male member to it and therefore it is only when there is no woman capable of intro- 
ducing a coparcencr in the family, either in nature or by way of adoption, that the property 
held by sole surviving coparcener or property allotted on partition to a coparcener without a 
male issue ceases to be joint family property and becomes the separate property of the holder.” 

In the latest edition of Mulla’s Hindu Law, the position is examined again 
vis-a-vis the provisions of the Hindu Women’s Rights to Property Act and 
the effect. of the decision of the Federal Court in Umayal Achi’s case, vide 
Hindu Law by Mulla, 13th Edn., pages 95 and 96. At page 96, the learned 
editor, who was also the author of the decision of this Court in Jana Gadi v. 
Parvati Santosh has this comment to make: 

=... As already mentioned the preferable view would seem to be that thc expressions 

‘separate property’ used in sub-section (1) and ‘interest in a Hindu joint family property’ used 
in this sub-section must be read in juxtaposition and that between them the two sub-scctions 
deal with all property left by such owner. All cases, therefore, where the last owner died 
leaving property other than his self-acquired property must in view of the decision of the 
Federal Court, it is submitted, fall under this section. In this context it may be noted that the 
sub-section has adopted the Hindu conception that a widow is the surviving half of the 
deceased, husband and introduced the fictio juris that she continues the legal persona of her 
husband. Of course, this does not mean that the husband is for all purpeses to be deemed to 
live till the widow claims partition‘or files a suit for working out her rights,” 
We agree with the view taken in the Single Bench decision of this Court as 
to the effect of s. 3(2) and hold that the property left by a Hindu male ob- 
tained at a partition between such male person and other members of the 
family where the partition was between a father and a son or between a father 
and the other members of the joint family, is covered by s. 3(2) of the Act. 

On the review of the authorities, therefore, we have come to the conclusion 
that question No. 1 referred to us should be answered in the affirmative 
and question No. 2 will be answered according as a person claiming such pro- 
perty on the death of the male Hindu is either a widow as a sole claimant, or 
other joint coparcenors, who have right to inheritance along with the widow 
to the property of the deceased male Hindu and separated coparceners are 
excluded. 

The papers may be placed before the learned Single Judge for final disposal 


of the appeal. Answers accordingly. 


SUPREME COURT. 


Present: Mr. Justice M. Hidayatullah, Mr. Justice V. Bhargava and Mr. Justice C. A. 
Vaidialingam. 
LT, COMMANDER PASCAL FERNANDES 
v. 
THE STATE OF MAHARASHTRA.* 

Criminal Law Amendment Act (XLVI of 1952), Sec. 8(2}—Criminal Procedure Code (Act V of 
1898), Secs. 387, 338, 339, 839A, 540—Power conferred on special Judge to tender pardon 
tinder 8. 8(2) whether can to exercised without being moved by proseculion—Power how to be 
emercised—Practice—Whether Magistrates and Judges should tender pardon suo motu. 


Section 8(2) of the Criminal Law Amendment Act, 1952, is enabling and ita terms 
are wide enough to enable the Special Judge to tender a pardon to any person who is 
supposed to have been directly or indirectly concerned in, or privy to, an offence. This must 
necessarily include a person arraigned before him. But it may be possible to tender pardon 
to a person not so arraigned. The power so conferred can also be exercised at any time after 
the case is received for trial and before its conclusion. There is nothing in the section to 
show that the Special Judge must be moved by the prosecution. Ho may consider an 


* Decided, September 28, 1967. Criminal Appeal No. 148 of 1967, 
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offer made by an accused that he should be tendered pardon and made an approver and 
examined as a prosecution witness. 

Before the Special Judge acts to tender pardon he must know the nature of the evidence 
the person seeking conditional pardon is likely to give, the nature of his complicity and the 
degree of his culpability in relation to the offence and in relation to the co-accused. 

Without recourse to s. 8(2) of the Act an accused person cannot be examined as a witness 
in the same case against another accused. To determine whether the accused’s testimony 
as an approver is likely to advance the interest of justice, the Special Judge must have mate- 
rial before him to show what the nature of that testimony will be. Ordinarily it is for the 
prosecution to ask that a particular accused, out of several, may be tendered pardon. But 
even where the accused directly applies to the Special Judge he must first refer the request 
to the prosecuting agency. It is not for the Special Judge to enter the ring as a veritable 
director of prosecution. The power which the Special Judge exercises is not on his own 
behalf but on behalf of the prosecuting agency, and must, therefore, be exercised only when 
the prosecution joins in the request. The State may not desire that any accused be tend- 
ered pardon because it does not need approver’s testimony. It may also not like the tender 
of pardon to the particular accused because he may be the brain behind the crime or the 
worst offender. The proper course for the Special Judge is to ask for a statement from 
the prosecution on the request of the prisoner. If the prosecution thinks that the tender 
of pardon will be in the interests of a successful prosecution of the other offenders whose 
conviction is not easy without the approver’s testimony, it will indubitably agree to the 
tendering of pardon. The Special Judge (or the Magistrate) must not take on himself 
the task of determining the propriety of tendering pardon in the circumstances of the case, 

The practice of tendering pardon suo motu at the request of the accused must be avoided 
by Magistrates and Judges. 

Reg. v. Robert Dunne!, referred to. 


J. C. Bhatt and B. R. Agarwala, for the appellant. 
H. R. Khanna and R. N. Sachthey, for respondent No. 1. 
A. K. Sen, with Bishamber Lal and H. K. Puri, for respondent No. 8. 


HDAYATULLAH J. This is an appeal by special leave against an order of 
the High Court of Bombay dated July 20, 1967, dismissing a criminal revision 
application filed by the appellant against an order of the Special Judge, Bom- 
bay, tendering pardon to a co-accused under s. 8(2) of the Criminal Law 
Amendment Act of 1952. The appellant is being tried before the Special Judge, 
Bombay, along with seven others for conspiracy to cheat the officers of the Naval 
Dockyard and under s. 5(2) of the Prevention of Corruption Act, 1947. The 
substantive charges against the several accused are different but it is not neces- 
sary to mention them here. The gist of the accusation is that the several 
accused had entered into criminal conspiracy to cheat the authorities of the 
Naval Dockyard. Material purchased locally was certified to be of superior 
quality while it was, in fact, inferior. In this and in diverse ways the Naval 
Dockyard Authorities were cheated to the tune of Rs. 3,65,000 and odd. Among 
the array of the accused in the case are three contractors (accused Nos. 5, 6 and 7) 
and their servant (accused No. 8), and four Government servants of whom 
accused No. 1 is the appellant before us. Of the remaining three Government 
servants, accused No. 4 (M. M. Jagasia) was an Upper Division Clerk working 
as Office Superintendent at the material time drawing a salary of Rs. 200 per 
month. Against Jagasia there is yet another charge, namely, that he is in pos- 
session of property disproportionate to his known sources of income which fact, 
if proved, is likely to lead to a presumption under the Prevention of Corruption 
Act. Evidence has already been accumulated, which is calculated to show that 
he is in possession of three motor cars, a building valued at Rs. 28,000 and odd 
and currency notes in a locker of the value of Rs. 16,400 in addition to gold 
and other ornaments and his bank balance. 


1 (1852) 5 Cox C.C. 507. 
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The case appears to have been previously before Mr. R. K. J oshi, Special 
Judge, Greater Bombay and he framed charges against the accused in the case, 
on the basis of material furnished by the prosecution under the provisions of 
s. 173 of the Code of Criminal Procedure. The case then went before the 
present Special Judge, Mr. N. M. Indurkar. The case was fixed for trial from 
April 24, 1967. On April 20, 1967, Jagasia made an application to the Court 
praying that he should be tendered pardon and made an approver and exa- 
mined as a prosecution witness. The reason given by Jagasia was that he had 
full and complete knowledge of all that had taken place between the officers 
and the contractors and that he was in a position to disclose how the con- 
spiracy was formed and the several offences committed. He said that he was 
making this offer ‘‘in order to unburden the mental tension and in order to 
help the cause of Justice’’. He also stated that he had not been given any 
threat, promise or any inducement by any police officer and that he was 
making the application voluntarily. 

The application of Jagasia was stoutly opposed by his co-acensed, parti- 
cularly the appellant hefore us. It was contended on his behalf that the 
granting of pardon to secure evidence, whether under the Code of Criminal 
Procedure or under s. 8(2) of the Criminal Law Amendment Act, 1952, was 
essentially for the prosecution to consider in the first instance; that the appli- 
cation being made after the framing of the charges was not legally tenable; 
that the prosecution considered the evidence sufficient for the successful prose- 
cution of all the accused including Jagasia himself; that the evidence against 
Jagasia was likely to se fortified by the presumption under the Prevention of 
Corruption Act and that the grant of pardon to him would be an act of 
favour to him and hivhly prejudicial to the defence of other accused. The 
Special Judge, Greater Bombay, after hearing arguments tendered a condi- 
tional pardon to Jagasia and ordered that he shall be examined as an ap- 
prover and witness for the prosecution. Simultaneously the learned Judge 
ordered that Jagasia’s statement be recorded by the police under s, 162(161) 
of the Code of Criminal Procedure and copies thereof supplied to the other 
accused in good time before the hearing next started. 

The appellant herein filed revision in the High Court and urged the same 
grounds which we have set out above. The prosecution in the High Court 
stated that it had no objection to the grant of pardon and that it even wel- 
comed the opportunity of having the evidence of an approver, through tender 
of conditional pardon te Jagasia. The High Court, after hearing the argu- 
ments, passed the ordcr, now under appeal, upholding the tender of condi- 
tional offer of pardon to Jagasia. 

In this appeal Mr. J. C. Bhatt contends that the powers of the Special Judge 
in tendering conditional pardon under s. 8(2) of the Criminal Law Amend- 
ment Act are limited to an application by the prosecution in that behalf and 
the Special Judge cannot act suo motu without being invited by the prosecu- 
tion to consider the tender of pardon to one of the accused before him. 
Mr. A. K. Sen in supplementing the arguments on behalf of one of the res- 
pondent co-accused further urged that the powers of the Special Judge in 
securing additional evidence are circumscribed by considerations that under- 
Lie s. 540 of the Code and therefore he can act in the interests of justice only 
and not with a view to granting an acquittal to one of the accused so as to 
be able to convict another. Both the learned counsel also urge that in the 
present case the discretion, if any, vested in the Special Judge under s. 8(2) 
of the Criminal Law Amendment Act has not been judicially or even properly 
exercised. On behalf of the State, Mr. H. R. Khanna contends that the 
powers of the Special Judge to grant pardon are untrammelled and that the 
sections both in the Code and in the Criminal Law Amendment Act bearing 
upon the tender of pardon with a view to securing evidence are not econdi- 
tioned. by any of the considerations on which learned counsel on the other 
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side rely. He also submits that the diseretion is properly exercised because 
Jagasia is an insignificant person compared with the contractors and the 
superior officers and they are mainly responsible for defrauding the Govern- 
ment of much of the money alleged by the prosecution, 

Before we discuss the validity or propriety of the tender of pardon to 
Jagasia we shall refer briefly to the statutory provisions on the subject of the 
tender of pardon. The topic of tender of pardon to an accomplice is treated 
in the twenty-fourth chapter of the Code as part of the general provisions as 
to inquiries and trials. Sections 337 to 339 and 339A contain all the provi- 
sions which refer to Courts of criminal jurisdiction established under the 
Code. The Special Judge created under the Criminal Law Amendment Act 
1952 (Aet 46 of 1952) is not one of them. For the cases triable by Special 
Judges under the Criminal Law Amendment Act a special provision is to be 
found in s. 8(2) of that Act, for tender of pardon to an accomplice, as part 
of the procedure and powers of Special Judges. The section is set out below. 

“g, Procedure and powers of special judges.—(1) A special judge may take cognizance of 
offences without the accused being committed to him for trial, and in trying the accused 
persons, shall follow the procedure prescribed by the Code of Criminal Procedure, 1898 (Act V 
of 1898), for the trial of warrant cases by magistrates. 

(2) A special judge may, with a view to obtaining the evidence of any person supposed to 
have been directly or indirectly concerned in, or privy to, an offence, tender pardon to such 
person on condition of his making a full and true disclosure of the whole circumstrances 
within his knowledge relating to the offence and to every other preson concerned, whether as 
principal or abettor, in the commission thereof; and any pardon so tendered shall, for the 
purposes of sections 889 and 389A of the Code of Criminal Procedure, 1898, be deemed to have 
been tendered under section 888 of that Code. 

(3) Save as provided in sub-section (7) or sub-section (2), the provisions of the Code of 

Criminal Procedure, 1898 shall, so far as they are not inconsistent with this Act, apply to the 
proceedings before a special judge; and for the purposes of the said provisions, the court of 
the special judge shall be deemed to be a court of session trying cases without a jury or 
without the aid of assessors and the person conducting a prosecution before a special judge shall 
be deemed to be a public prosecutor.” 
The second sub-section necessarily differs in some respects from the provisions 
of the Code because the procedure of trial before the Special Judge is diffe- 
rent, but on the tender of pardon by the Special Judge the provisions of 
ss. 339 and 339A of the Code apply. The tender of pardon by the Special 
Judge is deemed by fiction to be one tendered under s, 338 of the Code for 
purposes of ss. 389 and 389A. That section is set out below.** 

Mr. J. C. Bhatt contends on the basis of differences between s. 8(2) of Act 
XLVI of 1952 and ss. 387 and 338 of the Code that the powers of the Spe- 
cial Judge are different and can only be exercised if the prosecution moves 
first. We shall consider if the differences such as they are lead to any such 
conclusion. To begin with it may be noticed that the action of the Special 
Judge is deemed to be action under s. 388 of the Code for purposes of ss. 339 
and 339A which apply equally. It is not necessary to refer to ss. 339 and 
339A in detail The former provides that where a pardon has been tendered 
under s. 337 or 388 and the Public Prosecutor certifies that the person who 
accepted it has not wilfully complied with the conditions, the person may be 
tried for the offence for which pardon was tendered but not jointly with the 
eo-accused and the prosecution must in that trial prove that- the conditions 
had not been complied with. The statement made by the person may be ten- 
dered in evidence against him but a prosecution for the offence of giving false 
evidence in respect of such statement is entertainable only with the High 


**838. Power to direct tender of pardon—At sed to have been directly or indirectly con- 
any time after commitment, but before judge- cerned in, or privy to, any such offence, 
ment is passed, the Court to which the commit- tender, or order the committing Magistrate 
ment is made may, with the view of obtaining or the District Magistrate to tender, a pardon 
on the trial the evidence of any person suppo- on the same condition to such person”, 
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Court’s sanction. Section 389A lays down the procedure for trial. The 
sections being applicable equally to tender of pardon under the Code and 
under the Criminal Law Amendment Act, no inference can be drawn as 
suggested. ii] 

We next proceed to consider the differences between s. 338 of the Code! and 
s. 8(2) of the Criminal Law Amendment Act. The fiction in the latter part 
òf s. 8(2) is only this that the tender of pardon is to be deemed to be one 
tnder's. 338 for purposes of applying ss. 339 and 339A. The whole of s. 338 
is not applicable. The power to order the Committing Magistrate or the Dis- 
trict Magistrate to tender pardon is not available to the Special Judge be- 
cause the fiction does not cover that part of s. 388. Similarly, the opening 
words of s. 388 ‘‘at any time after the commitment’’ are inappropriate to 
trials before Special Judges because there is no commitment. It is obvious 
that the powers of the Special Judge commence only after he has taken cog- 
nizance of the case, and they are available to him throughout the trial. No 
conclusion such as is suggested by counsel can be drawn. 

‘We may now proceed to consider the differences between s. 387 and s. 8(2). 
To do this we must look at some sections of the Criminal Law Amendment 
Act. Special Judges are appointed by the State Governments: under s. 6 of 
the Criminal Law Amendment Act to try the following offences, namely,— 

(a) an offence punishable under section 161, section 165 or section 165A of the Indian 
Penal Code (Act XLV of 1860) or sub-section (2) of section 5 of the Prevention of Corruption 
Act, 1047 (II of 1947); 

(b) any conspiracy to commit or any attempt to commit or any abetment of any of the 
offences specified in clause (a). 

Sub-section (J) of s. 337 provides that 


“In the case of any offence triable exclusively by the High Court or Court of Session or 

any offence punishable with imprisonment which may extend to seven years or any offence 
under... ss. 161, 165, 166A,... the District Magistrate, a Presidency Magistrate, a Sub- 
divisional Magistrate or any Magistrate of the first class may, at any stage of the investigation 
or inquiry into, or the trial of the offence, with a view to obtaining the evidence of any person 
supposed to have been directly or indirectly concerned in or privy to the offence, tender a 
pardon to such person on condition of his making a full true disclosure of the whole of the circum- 
stances within his knowledge relative to the offence and to every other person concerned, whether 
as principal or abettor ,in the commission thereof”. 
The proviso makes provision for situations where the offence is under enquiry 
or trial. The section applies when the offence is not before the Special Judge 
for trial. This will appear presently. The remaining sub-sections of s. 337 
are procedural. Sub-section (JA) enjoins the recording of reasons for tender- 
ing pardon and the giving of a copy on payment or free of cost to the accus- 
ed. Sub-section (2) lays down that a person accepting pardon shall be exa- 
mined as a witness in the Court of the Magistrate taking cognizance of the 
offence and in the subsequent trial, if any. Sub-section (2A) requires that if 
the Magistrate has reason to believe that the accused is guilty of an offence, 
the accused shall be committed to the Court of Session. Sub-section (2B) is 
un exception to sub-s. (24). It provides: 

‘(2B) In every case where the offence is punishable under section 161 or section 165 or 
section 165A of the Indian Penal Code or sub-section (2) of section 5 of the Prevention of 
Corruption Act, 1947, and wherea person has accepted a tender of pardon and has been examined 
under sub-section (2), then, notwithstanding anything contained in sub-section (24), a Magis- 
trate shall, without making any further inquiry, send the case for trial to the Court of the Special 
Judge appointed under the Criminal Law Amendment Act, 1952.” ` 
Pausing here it may be méntioned that s. 7(7) and (3) of the Criminal Law 
Amendment Act requires that notwithstanding anything contained in the Code 
of Criminal Procedure or in any other law, the offences specified in s. 6(J) 
shall be tried by a Special Judge only and the Special Judge may also try 
any other offerice with which the accused may be charged under the Code of 

B.L.R.—a7 
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Criminal Procedure at the same trial. These provisions between them esta- 
blish two periods of time in relation to the tender of pardon in so ‘far as 
offences mentioned in as. 6(/) and 7(J) and (3) of the Criminal Law Amend- 
ment Act are concerned. Before the case reaches the Special Judge the pro- 
visions of s. 337(1) of the Code of Criminal Procedure apply at the stage of 
investigation or inquiry. If any Magistrate therein mentioned tenders pardon 
and the person who is tendered pardon is examined under sub-s. (2), the 
Magistrate must, without making any further inquiry, send the case to the 
Special Judge, if the offence is one of those mentioned in sub-s. (2B) above 
set out. In other words, just as under sub-s. (2A) the Magistrate has no 
option but to commit the accused to the Court of Session or the High Court, 
under sub-s. (2B), he has no option but to stop further inquiry and send the 
ease to the Special Judge. When the case is before that Special Judge the 
tender of pardon can only be by the Special Judge and it is deemed to be one 
under s. 888 for purposes of ss. 339 and 339A as explained above. The fiction 
is necessary because no committal proceeding is necessary before a case is sent 
to a Special Judge. The words italicised by us in s. 837(/) cannot apply to 
tender of pardon by Special Judges as some of the words of s. 338 do not 
apply to them, 

It follows that the powers of the Special Judge are not circumscribed by 
any condition except one, namely, that the action must be with a view to ob- 
taining the evidence of any person supposed to have been directly or in- 
directly concerned in, or privy to, an offence. ` The pardon so tendered is also 
a condition of his making a full and true disclosure of the whole circum- 
stances within his knowledgé relating to the offence and to every other person 
concerned, whether as principal or abettor. The disclosure must be complete 
as to himself and as to any other person concerned as principal or abettor. 
There is no provision for the recording of reasons for so doing, nor is the 
Special Judge required to furnish a copy to the accused. There is no provi- 
sion for recording a preliminary statement of the person. . f 

There can be no doubt that the section is enabling and its terms are wide 
enough to enable the Special Judge to tender a pardon to any person who is 
supposed to have been directly or indirectly concerned in, or privy -to, an 
offence. This must necessarily include a person arraigned before him. But 
it may be possible to tender pardon to a person not so arraigned. The power 
so conferred can also be exercised at any time after the case is received for 
trial and before its conclusion. - There is nothing in the language of the 
section to show that the Special Judge must be moved by the prosecution. He 
may consider an offer by an accused as in this case. The action, therefore, 
was not outside the jurisdiction of the Special Judge in this case. 

There is no merit in the contention that s. 540 of the Code of Criminal Pro- 
cedure governs either s. 387 or 338 of the Code or s. 8(2) of the Criminal 
Law Amendment Act. That section only confers powers on the Court to sum- 
mon material witnesses at any stage of any inquiry or trial or other proceed- 
ing under the Code. That power is not to be confused with the power to 
tender pardon to an accused. The considerations for summoning witnesses’ as 
Court witnesses are somewhat different from the: considerations on which a 
tender of pardon should: be made. ` It. is no doubt necessary to bear in mind‘ 
the interests of justice in either case but there the common factor ceases and 
other considerations arise. It is not, therefore, possible to read s. 540 with 
88. 387 and 338 of the Code or with s. 8(2) of the Criminal Law Amendment 
Act. x : 

The next question is whether the Special Judge acted with due propriety in 
his Jurisdiction. Here the interests of the accused are just as important as 
those of the prosecution. No procedure or action can be in the interest of 
justice if it’ is prejudicial to an accused. There are also matters of public 
policy to consider. Before the Special Judge acts to tender pardon; he must, 
of course, know the nature of the evidence the person seeking conditional 
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pardon is likely to give, the nature of his complicity and the degree of his 
culpability in relation to the offence and in relation to the co-accused. What 
is meant by public policy is illustrated by a case from Public Commission 
Court (Reg v. Robert Dunne!) in which Tomas J..0n bebalt of naaeclt and 
Perrin J. observed as follows (p. 508) : 


“From what I can see of this case, this witness Bryan, who has been admitted as an approver 
by the Crown, is much the more criminal of the two on his own showing.... I regret that this 
witness, Bryan, has been admitted as evidence for the Crown and thus escaped being placed 
upon his trial. It is the duty of magistrates to be very cautious as to whom they admit to give 
‘evidence as approvers, and they should carefully inquire to what extent the approver is mixed 
up with the transaction, and if he be an accomplice, into the extent of his guilt....”” 

In this case the Special Judge made no effort to find out what Jagasia had 
to disclose. The English law and practice is (a) to omit the proposed ap- 
prover from the indictment, or (b) to take his plea of guilty on arraignment, 
or (c) to offer no evidence and permit his acquittal, or (d) to enter a nolle 
prosequi. In our criminal jurisdiction there is a tender of a pardon on con- 
dition of full disclosure. Section 8(2) of the Criminal Law Amendment Act 
ig enabling. Without recourse to it an accused person cannot be examined as 
a witness in the same case against another accused. To determine whether 
the accused’s testimony as an approver is likey to advance the interest of 
justice, the Special Judge must have material before him to show what the 
nature of that testimony will be. Ordinarily it is for the prosecution to ask 
that a particular accused, out of several, may be tendered pardon. But even 
where the accused directly applies to the Special Judge he must first refer 
the request to the prosecuting agency. It is not for the Special Judge to enter 
the ring as a veritable director of prosecution. The power which the Special 
Judge exercises is not on his own behalf but on behalf of the prosecuting 
agency, and must, therefore, be exercised only when the prosecution joins in the 
request. The State may not desire that any accused be tendered pardon be- 
cause it does not need approver’s testimony. It may also not like the tender 
of pardon to the particular accused because he may. be the brain behind the 
crime or the worst offender. The proper course for the Special Judge is to 
ask for a statement from the prosecution on the request of the prisoner. If 
the prosecution thinks that the tender of pardon will be in the interests of a 
successful prosecution of the other offenders whose conviction is not easy with- 
out the approver’s testimony, it will indubitably agree to the tendering of 
pardon. The Special Judge (or the Magistrate) must not take on himself the 
task of determining the propriety of tendering pardon in the circumstances 
of the case. The learned Special Judge did not bear these considerations in 
mind and took on himself something from which he should have kept ‘aloof. 
All that he should have done was to.have asked for thé opinion of the public 
prosecutor on the proposal. But since the Publie Prosecutor, when _appear- 
ing in the High Court, stated that the prosecution also considered favourably 
the tender of pardon to Jagasia we say no more than to caution Magistrates 
and Judges in the matter of tender of pardon suo motw at the request of the 
accused. This practice is to be avoided. Since the prosecution in this -case 
also wants that the tender of pardon be made it is obvious that the appeal 
must fail. It will accordingly be dismissed. 

Appeal dismissed. 


1 (1882) & Cox. C.C. 507, 
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Present : Mr. Justice S. M. Sikri, DIr. Justice J. M. Shelat and Mr., Justice K. S. Hegde. 
SULEMAN RAHIMAN MULANI v. THE STATE OF MAHARASHTRA.* 


Indian Penal Code (Act XLV of 1860), Secs. 201, 3044—Motor Vehicles Act (IV of 1939), Secs. 
3, 112, 5, 89—Whether proof of commission of offence essential requisite to establish charge 
under s.201—Scope of 3.304A. 

To establish the charge under s.201 of the Indian Penal Code, 1860, the prosecution 
must first prove that an offence had been committed and that the accused nowing or 
having reason to believe that such an offence had been commited, and with the intent to 
screen the offender from legal punishment, had caused the evidence to disappear. The 
proof of the commission of an offence is an essential requisite for bringing home the offence 
under s.201 of the Code. 

Palvinder Kaur v. The Stale of Punjab’, referred to, 

The requirements of 8.804A of the Indian Penal Code are that the death of any person 
must have been caused by the accused by doing any rash or negligent act. There must be 
proof that the rash or negligent act of accused was the proximate cause of the death. 
There must be dircct nexus between the death of a person and the rash or nogligent act 
of the accused. 

Emperor v. Omkar’, approved. 
Kurban Hussein v. State, applied. 
Juggankhan v. Statet, roferred to. 

There is no presumption in law that a person who possesses only a Icarner’s licence to 

drive a motor vchicle or possesses no licence at all does not know driving. 


Tue facts are stated m the judgment. 


ASR. Chari with O. P. Malhotra, V. N. Ganpule and P. C. Bhartari, for 
the appellants. 
U. S. K. Sastri aud X. P. Nayar, for the respondent. 


Heeve J. In this appeal by special leave against the judgment of the High 
Court of Bombay in criminal revision application No. 917/64, the question that 
arises for decision is whcther on the facts found by the Courts below, the ap- 
pellants were properly held to be guilty of all or any of the offences for which 
they have been convicted. 

In the trial Court there were as many as nine accused. All the aecused ex- 
cepting accused Nos. 1 and 2 who are appellants Nos. 1 and 2 respectively 
in this Court, were acquitted. 

The prosecution case is as follows: The acquitted accused No. 3 was the 
owner of the jeep bearing registration No. BYF 5448. Accused No. 2 is his 
father. They are the residents of Malshiras. On October 27, 1962, the ap- 
pellants along with PW Rambhau Bhombe and ono other, went in the jeep in 
question first to Phaltan which is about 33 miles away from Malshiras, from 
there to Rajale about seven miles away from Phaltan. From Rajale they re- 
turned to Phaltan and from there to Malegaon. They stayed for the night at 
Malegaon. Next day they returned to Phaltan and finally to Malshiras. 
During all this time, appellant No. 1 was driving the jeep. On the way from 
Phaltan to Malshiras, about a mile and a half from Phaltan, the jeep struck 
one Bapu Babaji Bhiwarkar, as a result of which he sustained series injuries. 
The appellants put the injured person in the jeep and brought back the jeep 
to Phaltan where they approached P.W. Dr. Karwa for medical aid, but 
Dr. Karwa refused to treat the injured as it was a medico-legal case. He 
asked them to go to Government Dispensary. The appellants instead of go- 
ing to the Government Dispensary, drove straight to Malshiras. On the way 
the injured died. At Malshiras the appellants cremated his dead body. At 

*Decided, December 1, 1967. Criminal Ap- 2 (1902) 4 Bom. L.R. 679. 
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the time of the incident, appellant No. 1 had only a learner’s licence and no 
person having a valid licence for driving was by his side. 

The Courts below have accepted the above facts and on the basis of those 
facts, the trial Court convicted appellant No. 1 under s. 304A, Indian Penal 
Code, s. 3 read with s. 112 of the Motor Vehicles Act and under s. 89 of the 
same Act, It convicted appellant No. 2 under s. 201, Indian Penal Code, s. 5 
as well as under s. 89 of the Motor Vehicles Act. These convictions were 
affirmed by the learned Sessions Judge of Satara in appeal and by the High 
Court in revision. 

The conviction of appellant No. 1 under the provisions of the Motor Vehicles 
Act was not challenged before us, but we fail to see how appellant No. 2 
could have been convicted either under s. 5 or under s. 89 of the Motor Vehi- 
cles Act. In convicting him under those provisions, the Courts below appear 
to have overlooked the fact that he was not the owner of the jeep. Nor was 
there any proof that he was in charge of the jeep. Hence, his convictions 
under those provisions cannot be sustained. 

The conviction of appellant No. 2 under s. 201, Indian Penal Code, depends 
on the sustainability of the conviction of appellant No. 1 under s. 304A, 
Indian Penal Code. If appellant No. 1 was rightly convicted under that pro- 
vision, the conviction of appellant No. 2 under s. 201, Indian Penal Code on 
the facts found cannot be challenged. But, on the other hand, if the con- 
viction of appellant No. 1 under s. 804A, Indian Penal Code cannot be sus- 
tained, then, appellant No. 2’s conviction under s. 201, Indian Penal Code 
will have to be set aside, because to establish the charge under s. 201, the 
prosecution must first prove that an offence had been committed—not merely 
a suspicion that it might have been committed—and that the accused know- 

ing or having reason to believe that such an offence had been committed, and 
with the intent to screen the offender from legal punishment, had caused the 
evidence thereof to disappear. The proof of the commission of an offence is 
an essential requisite for bringing home the offence under s. 201, Indian Penal 
Code—see the decision of this Court in Palvinder Kaur v. The State of 
Punjab. 

Therefore, the principal question for decision is whether on the facts found, 
appellant No. 1 was rightly convicted under s. 304A, Indian Penal Code. -On 
the material on record it is not possible to find ont under what circumstances 
the accident took place. The High Court in its judgment specifically says 
that ‘‘There are no witnesses whose evidence can establish rash and negligent 
driving on the part of accused No. 1.’? We may go further and say that 
there is absolutely no evidence to show that the aceused was responsible for 
the accident. The prosecution has not produced any evidence to show as to 
how the accident took place. The High Court observed: 


“Tt is, however, a fact conclusively established and not disputed before me that the accused. 
No.1 had only a learner’s licence at the material time. It is not even suggested before me that 
acoused No.2 held a driving licence so that he could act as a traincr for accused No.1. In fact, 
there is no suggestion by the defence that there was a trainer by the side of accused No. 1. 
Thus on the facts established, it is quite clear that at the material time, the jeep was driven by 
accused No.1, who not only did not have a valid driving licence, but had only a learner's licence. 
The question for consideration, therefore, is whether driving a jeep on a public road by a 
person, who does ort know driving and is consequently unable to control the vehicle, is a rash 
and negligent act as contemplated by Section 804A, IPC.” 

The Court answered that question in these words: 

“The very fact.that the person concerned holds only a learner’s licence, in my opinion, 
necessarily implies that he does not know driving and must be assumed to be incapable of 
controlling the vehicle. Ifa person who does not know driving and is consequently not able to 
-control a car or a vehicle, chooses to drive a car or a vehicle on a public road without com- 
plying with the Se a of Rule 16 of Bombay Motor Vehicles Rules, he obviously does 
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an net, which can be-said to.be rasli bnd degligeht, su mntémplated sty Ser. SAMA, EPE.: Wis 
negligent because he does not take the néeessuty card af having‘a trainer by. his side. It is rash 
because it utterly disregards the public saféty.”. Prima facie it appears to me that driving a 
vehicle like a jeep or motor-ear on a public road without being qualified to drive, particularly 
in the absence of any evidence to show that the person concerned had the nécessary experience 
and’ good control over the vehitle would amount to a rash and negligent act, as contemplated 
by Sec. 304A, IPC.” - 

Assuming that the High Court was right in ite conclusion that appellant 
No. 1 had not acquired sufficient proficiency in driving, therefore, he was 
guilty of a rash or negligent act in driving the jeep, that by itself is not 
sufficient to convict him under s..304A, Indian Penal Code. The prosecution 
must go further and prove that it was that rash or negligent act of his that 
caused the death of the deceased. ; : i 


Section 304A says: 

“Whoever causes the death of any person by doing any eat or negligent act not amounting 

to culpable homicide shall be punished with imprisonment of ‘either even for a term 
which may extend to two years, or with fine, or with both.” 
The requirements of: this section are that the death of any person must have 
been’ caused by .the accused by doing any rash or negligent act. In other 
words, there must be proof that the rash or negligent act of accused was the 
proximate cause of the death. -There must be direct nexus between- the death 
of a person and the rash or. negligent act of the accused. As mentioned 
earlier there is no evidence: to show that it was rash or the negligent act of 
the accused that caused the death of the deceased. 

Before referring to the decided cases, we would like to revert to prosecution 
evidence for finding out’ whether. the High Court was right in its inference 
that the accused was a novice in the matter of driving. From the prosecution 
evidence itself it is clear-that he drove -the jeep to various places on October 
27, 1962. Then there was the evidence of -P.W. Shankar Burmule, showing 
that he had seen accused No. 1 driving for about six months to a year. The 
learned Judge of the High Court discarded his evidence with these 
observations: ` : 

“In the present case, Mr, Jahagirdar relies on the evidence of Shankar Burmule, which is 
at exh. 89, to contend that accused No. 1 had considerable driving experience, Unfortunately 
the English notes of evidence by the learned trial Magistrate do not indicate that the witness 
stated that accused No. 1 had driving experience, but the evidence recorded in Marathi un- 
doubtedly indicates that the witness claims to have seen accused No. 1 driving for about six 
months to a year. The witness seems to be a relation of accused No. 2, though not a near 
relation, and his word cannot be taken at par. Moreover the admitted fact that at the material 
time accused No. 1 held only a learner’s licence itself indicates that no importance can be 
attached to the above-said statement of Shankar Burmule, It is also urged that accused No. 1 
did take the jeep from Malshiras to Phaltan and to some other.places and that also would bear 
out the statement of Shankar Burmule. All that I can say is that it was a sheer stroke of good 
fortune that accused No. 1 did not mect with any accident during his trip- from Malshiras to 
Phaltan® and some other places”. 

With - -respect to the learned Judge we: ‘think this was not the Sa way of 

appreciating evidence. Conclusions must be based on the evidence on record. 

P.W. Shankar Burmule has given material evidence against the accused. His 
evidence establishes an important link in the prosecution case. He could not 
have been compelled to give that evidence if he was not a truthful witness. 

The learned public prosecutor. did. not. make any attempt in his re-examina- 
tion to show that any portion of ‘his evidence . was untrue. There is, no pre- 
sumption in law that a person who possesses only a learner’s liċenċe or pos- 
sesses no licence at all does not. know driving. . For various reasons, not ex- 
eluding sheer ‘indifference, , he. might not. have. taken a regular” Ticénce.” The” 
prosecution evidence that appellant Nö. I had driven ‘the jeep to various placés 
on the day previous to the occurfence'is a proof of the fact that he knew 
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driving. -There was no basis for the conélugion ‘that it was a sheer stroke of 
good fortune that he did not meet with any accident on that day. 

Now let us turn to the decided cases. Dealing with the scope of s. 304A, 
Indian Penal Code, Sir Lawrence Jenkins observed in Emperor v. Omkar*: 


‘ “To impose criminal lability under s. 804A, Indian Penal Code, it is necessary that the 
death should have been the direct result of a rash and negligent act of the accused, and that act 
must be the proximate and efficient cause without the intervention of another’s negligence. It 
must be the causa causans; it is not enough that it may have been the causa sine qua non.” 
That, in our opinion is the true legal position. 

The scope of.s. 304A, Indian Penal Code came to be considered by this Court 
in Kurban Hussein v. State? In our opinion, the ratio of that decision gov- 
erns the facts of the present case. The facts of that case were: The appel- 
lant was the manager and working partner of a firm which manufactured 
paints and varnish. The factory was licensed by the Bombay Municipality on 
certain conditions to manufacture paints involving a cold process and to store 
certain specified quantities of turpentine, varnish and paint. The factory did 
not have a licence for manufacturing wet paints but nevertheless manufac- 
tured-them. Four burners were used in the factory for the purpose of melt- 
ing resin, or bitumen by heating them in barrels and adding turpentine there- 
to after the temperature cooled down to a certain degree. . While this. un- 
licensed process was going on froth overflowed out of the barrel-and because 
of heat, varnish and turpentine, which were stored at a short distance caught 
fire, as a result of which -seven workmen died. The appellant was prosecuted 
and convicted under s. 804A and s. 285, Indian Penal Code. His appeal -was 
summarily dismissed by the Bombay High Court. This Court set aside the 
conviction under s. 804A, Indian Penal Code, holding that the mere fact that 
the appellant allowed the burners to be used in the same room in which 
varnish and turpentine were stored, even though it would be a negligent act, 
would not be enough to make the appellant responsible for the fire which 
broke out. In the course of the judgment this Court observed that the cause 
of the fire was not merely the presence of the burners within the room in 
which varnish and turpentine were stored, though that circumstance was in- 
directly responsible for the fire which broke out; what s. 304A requires is 
eausing of death by doing any rash or negligent act and this means that 
death must be the direct or proximate result of the rash or negligent act. 
On the basis of the facts of that case, this Court held that the direct and 
proximate cause of the fire which resulted in seven deaths was the act of one 
of the workmen in pouring the turpentine too early and not the appellant’s act 
in allowing ‘the burners to burn in the particular room. In the present case, 
we do not know what was the proximate cause of the accident. We cannot 
rule out the possibility of the accident having been caused due to the fault 
of the deceased. The question whether appellant No.’ 1 ‘was proficient in 
driving a jeep or not does-not conclude the issue. His proficiency in driving 
might furnish a defence, which'a learner could not have, but the absence of 
proficiency did not make him guilty. -The only question was whether, in point 
of fact, he was not competent to drive and his incompetence was the cause of 
death of the person concerned. 

On behalf of the prosecution reliance ‘WAS: placed on- the decision of this Court 
in Juggankhan v. State,4 to which one of us was a party (Sikri J.). The ratio 
of that decision does not apply to‘tle facts of the present case. In that case, 
it had been conclusively proved that the rash or negligent act of the accused 
was the cause of the death of the person concerned. 

For the reasons mentioned above, we are unable to agree with the Courts 
below that on the basis of the facts found by them appellant No. 1 could have 

“been held guilty under 8. 804A, Indian Penal Code. We accordingly allow 
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his appeal and acquit him of that offence. From that finding, it follows that 
appellant No. 2 could not have been convicted under s. 201, Indian Penal Code. 

In the result, appellant No. 2’s appeal is allowed in full and he is acquitted 
of all the charges. Appellant No. 1’s appeal is allowed in part and his con- 
viction under s. 304A is set aside. But his other convictions are sustained, 
namely, his convictions under s. 3 read with s. 112 of the Motor Vehicles Act 
and s. 89 of the same Act, for which offences only a sentence of fine had been 
imposed upon him. 


Present : Mr. Justice Hidayatullah and Mr. Justice C. A. Vaidialingam. 
HAROON HAJI ABDULLA v. THE STATE OF MAHARASHTRA.* 


Indian Evidence Act (I of 1872.), Secs. 80, 82(8), 133, 114 ill(b)—Sea Customs Act (YU of 1878), 
Sec. 171-A—Statements made in answer to notice under 8.171-4A, Sea Customs Act whether 
can be received against maker and co-accused— Accomplice evidence, evidentiary value of. 

Section 80 of the Indian Evidence Act, 1872, does not limit itself to confessions made 
to magistrates, nor do the earlier sections do so. 

Statements made in answer to a notice under s.171-A of the Sea Customs Act, 1878, 
must be specially scrutinised to find out if they were made under threat or promise 
from some one in authority. If after such scrutiny they are considered to be voluntary, 
they may be received against the maker and in the same way as confessions are received, 
also against a co-accused jointly tried with him. 

Two accused were tried jointly with others for offences under s.120-B of the Indian 
Penal Code read with s. 167(8) of the Sea Customs Act, but before judgment convicting 
both these was pronounced one of them died. The deceased had made a confessional 
statement implicating the other accused in answer to a notice under s.171-A of the Sea 
Customs Act. On the question of the relevancy of this statement :— 

_ Held, that the statement was relevant under 8,80 read with s.82(3) of the Indian Evidence 
Act. 
Ram Sarup Singh v. Emperor!, referred to. 

_ Every detail of the story of the accomplice need not be confirmed by independent evi- 
dence although some additional independent evidence must be looked for to see whether 
the approver is speaking the truth and there must be some evidence, direct or circumstan- 
tial, which connects the co-accused with the crime independently of the accomplice. Onc 
such circumstance may be the making of confessions without a chance for prior consulta- 
tion between the confessing co-accused. But beforeevenanumberf such confessions can 
be used each such confession must inspire confidence both in its content and in the manner 
and circumstances of its making. If there be any suspicion of false implication the con- 
fession must be disearded as of no probative value. This may result from a variety of 
circumstances of which a few alone may be mentioned, such as why the accused con- 
fessed, whether he expected s gain for himself by implicating his co-accused, the part he 

` assigns to himself and that to his co-accused, the opportunity for being coached up to 
narrate a false story or a story false in certain details. Where there is a single retracted 
confession corroborating other accomplice evidence, the caution must necessarily be still 
greater-and probative value smaller. Even if there are more than one such confession and 
they are proved to be given independently and without an opportunity for a prior concert, 
the probative value may increase but the need for caution remains because a number of 
suspeots may be prompted by the same or different motives to embroil a particular indi- 

< vidual, It is only when false implication is excluded after close scrutiny that confession 
of a co-accused can be used to lend assurance ‘to other evidence. 

Bhuboni Sahu v. The King*, Ram Prakash v. The State of Punjab’, Subramania Goundan 
v. The State of Madras‘, Rameshwar v. The State-of Rajasthan’, Nathu y. State of Uttar 

. Pradesh* and Emperor v. Lalit Mohan Chuckerbutty’, referred to. 


*Decided, December 14, 1907. Criminal 3 [1959] S.C.R. 1210. 
Appeal No. 42 of 1965, ` 4 [1988] S.C.R. 428. 
1 [1987] A.LR. CaL 80. 5 [1952] S.C.R. 877. 
2 [1949] A.LR. P.C. 257, sc. 51 Bom. 6 [1986] ALR. S.C. 56. 
L.R. 955. 7 (1011) LL.R., 38.Cal 559, 8.B. 
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Te facts are stated at 67 Bombay Law Reporter, p.317. 


Nuruddin Ahmed, E. C. Agrawala, Champat Rai, 8. V. Pikale and P. C. 
Agrawala, for the appellant. 


Adi P. Gandhi, H. R. Khanna and 8. P. Nayar, for the respondent. 


HDAYATULLAH J. The appellant Haroon is the sole appellant from a batch 

of 18 persons who were tried jointly before the Chief Presidency Magistrate, 
Esplanade Court, Bombay for offences under s. 120-B of the Indian Penal 
Code read with s. 167(8/) of the Sea Customs Act and certain offences under 
the Foreign Exchange Regulations Act, 1947. Of these, No. 17 accused (Saleh 
Mohamed Bhaya) was discharged by the Magistrate, No. 1 accused (Govind 
Narayan Bengali) died after the conclusion of the case but before judgment 
in the Court of trial and No. 4 accused (Noor Mohammad) jumped bail just 
before the same judgment. The case against: Bengali was held to have abated 
and that against Noor Mohammad was kept pending. Nos 11, 12, 13 and 16 
accused were acquitted. Of the remaining accused who were convicted, 
Haroon alone is before us. His appeal to the High Court of Bombay was dis- 
missed but he obtained special leave under art. 136 of the Constitution and 
brought this appeal. 
‘ As this appeal is to be considered on a question of law, it is not necessary 
to give the facts in detail. The severat accused (and many others unknown) 
were said to be concerned in a criminal conspiracy the object of which was 
to smuggle gold into India from the Middle East. Gold was brought in steam 
launches from places on the Persian Gulf and transhipped into Indian boats 
standing out at sea, which would then shore it to be taken away by persons 
waiting for it. The operations were organised by No. 15 aceused (Haji Sattar) 
and his nephew No. 9 accused (Ayub) with the assistance of Bengali, Noor 
Mohammad and Kashinath (P.W. 1). Four trips, in which gold of the value 
of nearly a crore of rupees was smuggled, were made and Haroon is said to 
have taken part in the third and fourth trips. His share in the affair was 
only this; that he was present when gold’ was landed and he helped in taking 
it away and accompanied Haji Sattar and Ayub in their car. 

As the smuggling of gold and the details of the operations are admitted it is 
not necessary to consider the prosecution evidence with a view to finding 
out whether there existed sufficient proof on that part of the case. It may, 
however, be stated that as the raid took place while the last consignment 
of gold was still with the smugglers and many of them were arrested there 
and then, no successful attempt to refute it could at all be made. The only 
question was who were in the conspiracy besides those caught at the spot. The 
argument in this appeal is that there is no legal evidence to connect Haroon 
with the others. 

The case against Haroon stands mainly on the basis of the statement of the 
accomplice Kashinath (P.W. 1). Kashinath must be held to be a competent 
witness in view of our decision in the Chawraria’s! case. Corroboration for 
Kashinath’s evidence on the general aspects of the conspiracy was amply 
available from diverse sources and this is not denied but in respect of Haroon 
(whose name does not figure in the rest of the oral or documentary evidence) 
it was found to exist in the statement of Kashinath before the Customs autho- 
rities, and statements made by Bengali and Noor Mohammad also to the Cus- 
toms ‘Officers, all in answer to notices under s. 171-A of the Sea Customs Act. 
The use of these statements is objected to generally and in particular on the 
following grounds: It is submitted firstly that these statements are not con- 
fessions proper to which s. 80 of the Evidence Act can be made applicable; 
sécondly, that as Bengali died and Noor Mohammad absconded before the trial 
was finally concluded against them, their statements are not of persons jointly 
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tried with Haroon; - thirdly, ‘a’ confession ‘of a- cd-accused: is -no better than 
accomplice evidence and just as one accomplice cannot be held. to corroborate 
another accomplice, the confession of a co-accused cannot also be held to be 
sufficient corroboration; fourthly as these confessions were later retracted their 
probative value is nil, and fifthly Kashinath’s previous statement cannot be 
used to corroborate him as an accomplice cannot corroborate himself. On these 
submissions it is urged that Haroon’s conviction is based really on the uncor- 
roborated testimony of an accomplice. 

We may begin by stating that we have read the deposition . of Kashinath 
as the first prosecution witness. We have been impressed by the simplicity 
of the narrative and there is on record a note by-the Magistrate that he was 
impressed by the manner in which Kashinath deposed. The High Court and 
the Magistrate have concurred in accépting it and we have not seen anything 
significant to reject it as false. T'o-corroborate Kashinath, the Magistrate and 
the High Court have looked into his statement under s. 171-A. of the Sea Cus- 
toms Act. In Rameshwar v. The State of Rajasthan? the previous statement 
was held under s. 157, Evidence Act, corroborative evidence provided it was 
made ‘‘at or about the time when the fact took place.’’ This is perhaps true 
of other testimony but as pointed out by the Judicial Committee in Bhuboni 
Sahu v. The King, the use of the previous statement of an ‘accomplice is to 
make the accomplice corroborate himself. We have, therefore, not used exh. A 
to corroborate Kashinath but we cannot help saying that only two discrepancies 
were noticed on comparison, The first was that Haroon’s name was mentioned 
in exh. A in the second trip while in the:deposition in Court he was shown 
to have taken part in the third trip. The details of the trips where his name 
is mentioned are identical and it seems that'in counting the trips, Kashinath 
has made a confusion, counting the reconnaisance trip as the first trip in his 
deposition but not in his statement. The second was the omission of a couple 
of names from the long list. of those who were.on beach to receive the gold. 
This is not of much consequence because any one who tries to give along list 
of names, often makes such an omission.. On the whole the two statements 
contained the same story with sufficient: details for verification from outside 
sources. The reception of exh. A as corroborative of accomplice testimony, 
although open to some objection, has, however, not affected the case. 

This leads us to the consideration of the statements of Bengali and Noor 
Mohammad which were received in corroboration of Kashinath’s testimony. 
These statements contain admission constituting the guilt of the makers under 
the charged sections. They also mention the name of Haroon, among others, 
as being concerned in the smuggling and'in much the same way as does the 
accomplice. The question is, can they be. used to corroborate him? These 
statements are not confessions recorded by a Magistrate under s. 164 of the 
Code of Criminal Procedure but are statements made in answer to a notice 
under s. 171-A of the Sea Customs Act. As they are not madè subject to the 
safeguards under which confessions are recorded by Magistrates they must be 
specially scrutinised to finding out if they were made under threat or promise 
from some one in authority. If after such -serutiny they are considered to be 
voluntary, they may be reccived against the maker and in the same way as con- 
fessions are received, also against a co-aceused jointly tried with him. - Section 
30 of the Evidence Act does not limit itgelf to confessions made to ‘Magis- 
trates, nor do the earlier sections do so, and hence there-is no bar to its pro- 
per anplication to the statements suéh-as we have here. - 

No doubt both Bengali and: Noor Mohammad retracted their statements 
alleging duress and torture. But these allegations came months later and it ig 
impossible to heed them. The statements" were, therefore, relevant. Both 
Bengali and Noor Mohammad were jointly tried with Haroon right to the end 
ahd all that remained to be. done was: to: pronounce: judgment. - Although 
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Béngali- was éonvicted by the judgment, ‘the case was held:abated against: him 
after his death. In Ram Sarup Singh v. Emperor,s J was put on: his trial 
along with L; the trial proceeded for some time and about six months before 
the delivery . of judgment, when the trial had proceeded for about a year, J 
died. Before his death J’s confession had been put on the record. R. C. 
Mitter J (Henderson: J dubitante) allowed the confession to go in for corro- 
borating other evidence but not as substantive evidence by itself. Of course, 
the confession of a person who is dead and has never been brought for trial 
isnot admissible under s. 30 which insists upon a joint trial. The statement 
becomes relevant under s. 30 read with s. 32(3) of the Evidence Act because 
Bengali was fully tried jointly. with Haroon. There is, however, difficulty 
about Noor Mohammad’s statement because his trial was separated and the High 
Court-has not relied upon it. 

The statement of Beugali being relevant we have next to see how far it can 
be held to be legal corroboration of Kashinath’s accomplice evidence. The 
law as to accomplice evidence is well-settled. The Evidence Act in s. 133 
provides that an accomplice is a competent witness against an accused person 
and that a conviction is not illegal merely because it proceeds upon the un- 
corroborated testimony of an accomplice. The effect of this provision is that 
the Court trying an accused may legally convict him on the single evidence 
of an accomplice. To this there is a rider in illustration (h) to s. 114 of the 
Act which provides that the Court may presume that an accomplice is un- 
worthy of credit unless he is corroborated in material particulars. This cau- 
tionary provision incorporates a rule of prudence because an accomplice, who 
betrays his associates, is not a fair witness and it is possible that he ‘may, to 
please the prosecution, weave false details into those which are true and his 
whole story appearing true, there may be no means at hand to sever the false 
from that which is true. It is for this reason that Courts, before they act on 
accomplice evidence, insist on corroboration ‘in material respects as to the 
offence itself and also implicating in some satisfactory way, however small, 
each. accused’ named by the accomplice. In this way the commission of the 
offence is confirmed by some competent evidence other than the‘single or un- 
confirmed testimony of the accomplice and the inclusion by the accomplice of 
an innocent person is defeated. This rule of caution or prudence has become 
so ingrained in the consideration of accomplice evidence as to have almost the 
standing of a rule of law. 

The argument here is that the cautionary rule applies, whether there be one 
accomplice or more and that the confessing co-accused cannot be placed higher 
than ‘an accomplice. Therefore, unless there is some evidence besideg these 
implicating the accused in some material respect, conviction cannot stand. 
Reliance is placed in this connection upon the observations of the Judicial 
Committee in Bhuboni Sahu v. The King, a case in which a conviction was 
founded upon the evidence of an accomplice supported only by the confession 
of a co-accused.- The Judicial Committee acquitting the aceused observed 
(p. 261) : 

Their Lordships whilst not doubting that such a conviction is justified in ‘law under 
8.188, Evidence Act, and whilst appreciating that the coincidence of a number of confessions of 
co-accused all implicating the particular accused given independently, and without an oppor- 
tunity of previous concert, might be entitled to great weight, would nevertheless observe that 
Courts should be slow to depart from the rule of prudence, based on long experience, which re- 
quires some independent evidence implicating the particular accused. The danger of acting 
upon accomplice evidence is not merely that the accomplice is on his own admission a man of 
bad character who took part in the offence and afterwards to save himself betrayed his former 
associates, and who has placed himself in a position in which he can hardly fail to have strong 
Si aceon ee ieee wee 
outline is true, and it is easy for him to work into the story matter which is mee: 


4 [1987] A.LB. Cal. 89. to 
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As against this the State relies upon the observations of Imam J. in Ram 
Prakash v. The State of Punjab’: 

*t,..The Evidence Act nowhere provides that if the confession is retracted, it cannot be taken 
into consideration against the co-accused or the confessing accused. Accordingly, the pro- 
visions of the Evidence Act do not prevent the Court from taking into consideration a retracted 
confession against the confessing accused and his co-accused. Not a single decision of any of 
the courts in India was placed before us to show that a retracted confession was not admissible 
in evidence or that it was irrelevant as against a co-accused. An examination of the reported 
decisions of the various High Courts in India indicates that the preponderance of opinion is in 
favour of the view that although it may be taken into consideration against a co-accused by virtue 
of the provisions of 5.80 of the Indian Evidence Act, its value was extremely weak and there 
could be no conviction without the fullest and strongest corroboration on material particulars, 
The corroboration in the full sense implies corroboration not. only as to the factum of the crime 
but also as to the connection of the oo-accused with that crime. In our opinion, there appears 
to be considerable justification for this view. Tho amount of credibility to be attached to a 
retracted confession, however, would depend upon the circumstances of each particular case. 
Although a retracted confession is admissible against a co-accused by virtue of 8.80 of the 
Indian Evidence Act, as a matter of prudence and practice a court would not ordinarily act 
upon it to convict a co-accused without corroboration.” 

The State further relies upon the observations of Govinda Menon J. in Subra- 
mania Goundan v. The State of Madras® where the value of a confession was 
compared with the value of accomplice evidence. 

The case of the Judicial Committee dealt with accomplice evidence which was 
sought to be corroborated by retracted confessions. The case of this Court 
dealt with a retracted confession which was sought to be used without corro- 
boration. Both cases treat the retracted confession as evidence which may be 
used although not within the definition of evidence. But both cases regard 
this evidence as very weak and only to be used with great caution. Although 
Govinda Menon J. in Subramania Goundan’s case placed a confession on a 
slightly higher level than accomplice evidence, the observation is intended to 
convey the difference Letween the extent of corroboration needed for the one 
or the other before they can be acted upon. To read more meaning into the 
observations is not permissible for no such meaning was intended. The con- 
fession there considered was also intended to be used against the maker and not 
against a co-accused. A confession intended to be used against a c0-accused 
stands on a lower level than accomplice evidence because the latter is at least 
tested by cross-examination whilst the former is not. The observations of 
Govinda Menon J. must not be applied to those cases where the confession is 
to be used against a eo-accused. As pointed out by this Court is Nathu v. 
State of Uttar Pradesh,’ confessions of co-accused are not evidence but if 
there is other evidence on which a conviction can be based, they can be re- 
ferred to as lending some assurance to the verdict. 

In this connection the question of retraction must also be considered. A re- 
tracted confession must be looked upon with greater concern unless the reasons 
given for having made it in the first instance (not for retraction ds erro- 
neously stated in some cases) are on the face of them false. Once the con- 
fession is proved satisfactorily any admission made therein must be satis- 
factorily withdrawn or the making of it explained as having proceeded from 
fear, duress, promise or the like from some one in authority. A retracted 
confession is'a weak link against the maker and more so against a co-accused. 

In Rameshwar v. The State of Rajasthan’ this Court laid down certain 
general rules about: the nature of corroboration needed before accomplice evid- 
ence may be accepted. It is there pointed out that every detail of the story 
of the accomplice need not be confirmed by independent evidence although 
some additional independent evidence must be looked for to see whether the 


5 Heal S.C.R. 1219, at p. 1228. 7 [1956] A.I.R. S.C. 56. 
6 [1958] S.C.R. 428. ah 8 [1052] S.C.R. 877. 
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approver is speaking the truth and there must be some evidence, direct or cir- 
cumstantial, which connects the co-accused with the cerime independently of the 
accomplice. One such circumstance may be the making of a number of con- 
fessions without a chance for prior consultation between the confessing co- 
accused. But before even a number of such confessions can be used each such 
confession must inspire confidence both in its content and in the manner and 
circumstances of its making. If there be any suspicion of false implication 
the confession must be discarded as of no probative value. This may result 
from a variety of circumstances of which a few alone may be mentioned, such 
as why the accused confessed, whether he expected a gain for himself by im- 
plicating his co-accused, the part he assigns to himself and that to his co- 
accused, the opportunity for being coached up to narrate a false story or a 
story false in certain details. Where there is a single retracted confession 
corroborating other accomplice evidence, the caution must necessarily be still 
greater and the probalive value smaller. Even if there are more than one 
such confession and they are proved to be given independently and without an 
opportunity for a prior concert, the probative value may increase but the 
need for caution remains because a number of suspects may be prompted by 
the same or different motives to embroil a particular individual. It is only 
when false implication is excluded after close scrutiny that confession of a co- 
accused can be used to lend assurance to other evidence. This was so stated 
by Sir Lawrence Jenkins in Emperor v. Lalit Mohan Chuckerbutty? and 
accepted by this Court, and a retracted confession cannot obviously go further 
or have higher value. 


The offence in this case was detected on the night of August 18, 1961 and 
investigation went on till the morning of the 14th. Thereafter the customs 
authorities served notices upon various suspects and recorded their statements 
in answer to these notices. The statements of Kashinath (exh. A) and Bengali 
(exh. Z-27) were recorded on the 15th, the former by Karnik (P.W. 24) and 
the latter by Rane (P.W. 26). These statements were recorded simultaneously 
or almost simultaneously. The statement of Noor Mohammad (exh. Z-17) was 
recorded by Randive (P.W. 22) on August 19. As there was no gap of time 
between the statements of Kashinath and Bengali and the incident was only 
a few hours old, it is impossible that the officers could have tutored them to 
make statements which agree in so many details. Both the statements receive 
corroboration at numerous points in the story from other than accomplice 
evidence. For example the statements of Kashinath regarding the boats em- 
ployed, the names of the owners and pilots, the manner the trips were made, 
the names of persons who took part and what they did, the description of the 
residences of the muslim co-accused, the furniture and furnishings in the room 
where gold used to be secreted, the description of the cars employed, and the 
identity of the several participants other than Haroon, are amply borne out 
by evidence which is not accomplice in character. A bare reading of the state- 
ment of Kashinath made before the Court and corroborated by his earlier 
statement to the Customs authorities (except in two particulars already con- 
sidered) leaves one convinced that he is speaking the truth. We are not 
seeking corroboration of the accomplice from his own statements because that 
does not advance accomplice evidence any further. We are only looking into 
the previous statement to see if it discloses any variation which would put us 
on further inquiry. The real check comes when one compares thege two state- 
ments with that made by Bengali. A remarkable degree of agreement is 
found there also. In fact they are so consistent that Mr. Nuruddin Ahmad 
sought to make a point and said that they must be the result of collusion. 
Apart from the fact that there was no time to collude, there are extra details 
in the different statements which also receive independent corroboration. Fur- 
ther, although Noor Mobammad’s statement was not used by the High Court 


9 (1011) LL.R. 88 Cal. 559, at. p. 588, 3.2. 
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and we have reluctantly left it out of consideration also, nothing was shown 
to us to destroy the conclusion about the truth of accomplice evidence. If it 
was, we would have considered seriously whether we should not take it into 
consideration. Further Haroon himself was also served with a notice like 
others. He was unwilling to make a statement till he had seen what the others. 
had said. This may well be regarded as peculiar conduct in a man who now 
elaims that he was not concerned with the smuggling. 

ae High Court has-very searchingly examined the evidence of Kashinath 

end epee to it the checks which must always be applied to accomplice evid- 

ence before it is accepted. There is corroboration to the evidence of Kashi- 
nath in respect of Haroon from the confession of Bengali given independently 
and in circumstances which exclude any collusion or malpractice. Regard be- 
ing had to the provisions of s. 183 of the Evidence Act, we do not think that 
we should interfere in this appeal by special leave, particularly as we hold 
the same opinion about the veracity of Kashinath. 

The appeal, therefore, fails and is dismissed. Appellant to surrender to his 
bail. 


Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 
SHEVARAM THADARAM JAISINGHANI 


v. 
INDIAN OIL CORPORATION LTD.* 


Civil Procedure Code (Act V of 1908), O.VI, r. 5(2); O.F, r. 2; O.XXXVII, r. 1; Secs. 122, 129— 
Letters Patent (Bombay). Clause 37—O.VI, r. 5(2) & O. V, 7. 2 framed by Bombay High Court 
whether applicable to proceedings on Original Civil Side of Court. 

The provisions of O.VI, r. 5(2) as well as of O.V, r. 2 as framed by the Bombay’ High 
Court under the rule-making power contained in s.122 of the Civil Procedure Code, 1908, 
‘are applicable to proceedings on the Original Civil Side of the High Court. 


Tre facts appear in the judgment. 


R. P. Bhatt, for the defendants. 
A, N. Mody, for the plaintiff. 


Vimapanan J. This is a Chamber Summons taken out by the defendants 
for further and better particulars under O. VI, r. 5 of the Code of Civil 
Procedure. Ltl, 

A’ preliminary objection was raised by Mr. Mody to the maintainability ‘of 
the Chamber Summons on the ground that it is barred by the provisions of sub- 
r. (2) of r. 5 of O. VI of the Code of Civil Procedure, as framed under the 
Rules madé by the High Court under s. 122 of that Code, in so far as it has not 
been taken out before the returnable date of the Summons which was June 26, 
1967. The answer of Mr. R. P. Bhatt'on behalf of the defendants to that pre- 
liminary objection raised by the plaintiff is twofold; first, that the Rules fram- 
ed under s, 122 of the Code of Civil Procedure do not apply to the Original 
Side of the High Court; and, secondly, that, if it is held that they do apply 
to the Original Side of the High Court, there lias been no proper ‘service of 
the summons on the defendants, in view of the fast that a copy of the 
plaint was not served along with the summons, as required by O. V, r. 2, 
Civil Procédure Code, as framed under the same rule-making power contained 
in s. 122 of that Code. 

. The point, undoubtedly, is a very narrow one, but as it raises an important 
question of practice which is not covered by authority, I had reserved orders 


*Decided, November 14;°1967. O.C:J. Suit No. 225 of 1967. 
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on this Chamber Summons. It is not disputed that the present Chamber 
Summons has not been taken out by the detendants before thé returnable date 
of the Summons which was served upon them in this case. If O. VI, r. 5(2), 
as framed under-s. 122 of the Code of Civil Procedure, is héld applicable to 
the Original Side. of the High Court, this Chamber Summons must, therefore, 
be held to be barred as being out of. time. That brings me to thie first con- 
tention of Mr, Bhatt. Part X of the Code of Civil Procedure deals with the 
rulemaking power of the High Courts, and it is necessary for me to refer to 
ss. 122 and 129 which occur in that Part. Section 122 confers on High 
Courts power to make rules regulating their own procedure, as well as the 
procedure of Courts subordinate to them. The question which arises is whe- 
ther the power conferred on the High Court by the said section to frame 
procedural rules for itself should be construed as limited by the context in 
which it occurs. .In other words, the question is whether the reference to 
subordinate Courts in the said section should be held to indicate that power 
is conferred on the High Court to make rules for itself, only in relation to 
subordinate Courts, and not in regard to its Original Side. I am not pre- 
pared to read any such limitation into the plain meaning of the expression 
“High Courts’’ which, in my opinion, must be construed to mean High Courts 
in regard to their entire jurisdiction. In the case of High Courts which 
have Original Jurisdiction, that expression must, therefore, be held to include 
that jurisdiction also. It would, of course, be open to the High Court to 
frame a rule under s. 122 for regulating the procedure of any. particular 
Court or Courts subordinate to it, or of its own Original Side or Appellate 
Side only, but, in that event, the High Court must in specific terms restrict 
the applicability of such a rule in the manner desired. The next contention 
is that, in view of the fact that s. 129 confers-an express rule-making power 
on High ‘Courts: in. regard to their Original Civil Jurisdiction, s. 122 must be 
read as applying ‘to all jurisdiction other than Original Civil J urisdiction, as 

g. 129 would otherwise be rendered superfluous. I am afraid, there is no ab 
stance in that contention, for the simple reason that the ambit and extent of 
the rule-making power contained m those sections is different. It is ex- 
pressly stated. in s. 122 that the Rules framed by the High Court under that 
section can annul, alter or add only to the Rules contained in the First Sche- 
dule to the Civil Procedure Code. The necessary implication of that provi- 
sion is that they cannot be inconsistent with the body of that Code. Section 
129 of the Code of Civil Procedure, on the other hand, confers on the High 
Court power to frame rules to regulate the procedure on its Original Civil 
Side, with only this limitation that they must not be inconsistent with the 
Leters Patent, or other law, establishing the High Court in question. It must, 
therefore, follow that they could be inconsistent with everything else, includ- 
ing even the body of the Civil. Procedure Code. The third type of rule- 
making power is to be found'in cl -87 of the Letters Patent by which this 
Court was established. Clause 37 confers power on this High Court to make 
rules for the purpose of regulating all civil -proceedings before it, which must, 
as a matter of plain language, include proceedings both on the Original Side 
as well as the Appellate Side of the High Court. The only restriction which 
cl. 37 imposes, if restriction it can be called, is that,-in making such rules, 
the High Court should be ‘‘guided’’, ‘‘as far as possible’’, by the provisions 
of the Code of Civil Procedure, which, having regard .to s. 121 of that Code, 
would mean the body of the Code as “well as the Rules contained in the First 
Schedule thereto... 


‘A careful analysis of the PTE power oane in these three pro- 
visions therefore shows.that. they overlap to a considerable extent, in so far 
as rules for regulating the procedure on the Original Civil Side- of -the. EEEN 
Court, whieh. is the-question with which I am_concerned on the. pre 
Chamber Summons, could be framed under s: 122 or-ùnder s. 129 of the ee 
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of Civil Procedure, or under cL 37 of the Letters Patent. .It must not, how- 
ever, be forgotten that, whilst a rule framed under s. 122 for regulating the 
procedure on the Original Civil Side of the High Court cannot be inconsistent 
with the body of the Code, a rule framed under s. 129 of the same Code could 
be inconsistent therewith. A rule framed under either of those sections can, 
however, be inconsistent with the rules contained in the First Schedule to the 
Code of Civil Procedure. As far as the rule-making power contained in cl. 37 
of the Letters Patent in regard to the Original Civil Side is concerned, the 
situation may best be expressed by stating that a rule framed thereunder 
should not, as far as possible, be inconsistent with the provisions contained 
in the body of the Code of Civil Procedure, or in the First Schedule thereto. 
The ambit and extent of the rule-making power contained in each of these 
provisions is, therefore, different. The mere fact that s. 129 of the Code of 
Civil Procedure expressly confers the power to frame rules for regulating the 
procedure on the Original Civil Side of the High Courts cannot lead to the 
conclusion that no such rules can be framed under s. 122 of the. same Code. 
In fact, O. XXXVII, r. 1, as recently amended and framed under s. 122 of the 
Code of Civil Procedure, has expressly made the provisions of O. XXXVII 
(as amended) applicable to the High Court, which must mean the Original 
Side of the High Court. That could not possibly have been done if the High 
Court had no power under s. 122 to make the same applicable to proceedings 
on its Original Side. In the result, I have come. to the conclusion that the 
provisions of O. VI, r. 5(2), as well as of O. V, r. 2 as framed under the rule- 
making power contained in s. 122 of the Code of Civil Procedure, are appli- 
cable to proceedings on the Original Civil Side of this Court also. 

In that view of the matter, it must be held that the Summons in the pre- 
sent case has not been properly served on the defendants, in so far as it was 
admittedly not accompanied by a copy of the plaint as required by O. V, 
r. 2, as framed under s. 122, Civil Procedure Code. No question of the pre- 
sent Chamber Summons being barred by reason of its having been filed be- 
fore the returnable date of the Summons can arise, since the Sum- 
mons itself has not been properly served, as already stated by me. The 
preliminary objection raised on behalf of the plaintiff to the present Chamber 
Summons must, therefore, be rejected. 

[His Lordship then proceeded to make the Chamber Summons absolute in 
respect of certain items.] 

Solicitors for the plaintif: Tyabji Dayabhai & Co. 

Solicitors for the defendants: Amarchand & Mangaldas. 


APPELLATE CIVIL. 


Before Mr, Justice Patel and Mr. Justice Nain. 
THE UNION OF INDIA 


v, 
THE AUTHORITY UNDER THE MINIMUM WAGES ACT.* 

Minimum Wages Act (XI of 1948), Schedule, Part I, entry No. 7—Whether construction or 
maintenance of read as railway track “construction or maintenance of roads” within entry 7, 
Part 1 of Act. 

Employment on the construction or maintenance of railway tracks or lines is employment 
on the construction or maintenance of roads and, therefore, employment on the construction 
or maintenance of railways will fall under entry No. 7 in Part I of the Schedule to the Mini- 
mum Wages Act, 1048, 
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Tum facts are stated in the judgment. 


D. 8. Parikh, for the petitioners in Spl. C.As. Nos. 415/65, 501/65 and 
571/65. 

G. N. Vaidya, for the petitioners in SpL C.A. No. 2018/65. 

8. K. Munsif, for respondents 2 to 201 in SpL O.A. No. 415/65, Nos. 2 to 
336 in Spl. C.A. No. 501/65, 2 to 287 in Spl. C.A. No. 571/65 and Nos. 1 
and 50 others and 2 and 918 others in Spl. C.A. No. 2018/65. 


Naw J. This is a petition under arts. 226 and 227 of the Constitution of 
India filed by the Union of India as representing the Central Railway Ad- 
ministration for writs of certiorari and prohibition, praying for quashing of 
two orders made by respondent No. 1, the Authority under the Minimum 
Wages Act, 1948, for Neral area. The said Authority is also the Civil Judge, 
Junior Division, at Karjat in Kolaba District. Respondents Nos. 2 to 201 are 
alleged to have been employed with the Central Railway Administration dur- 
ing the period from April 1, 1952 to December 31, 1968, on construction and 
maintenance of railway tracks. 

The facts leading to this petition briefly stated are that respondents Nos. 2 
to 201 filed against the petitioners on Topey 24, 1964, an application before 
respondent No. 1, being Application No. 1 of 1964, for recovery of wages 
alleged to be due to the said respondents being the difference between the 
minimum wage fixed by the Central Government under the Minimum Wages 
Act, XI of 1948. and the wages alleged to have been paid to them. They also 
claimed overtime wages alleging that the Minimum Wages Act, 1948, prescribed 
work for 8 hours a day, whereas they had been made to work for 84 hours 
per day. The respondents alleged that their rate of pay as fixed under the 
Act was Rs. 2.25 per day, whereas they had actually been paid at the rate of 
Es. 1.75 per day. They claimed this difference of 50 P. per day—each for the 
period from April 1, 1952 to December 31, 1963. For the same period they 
claimed overtime allowance for half an honr per day. Their total claim aggre- 
gated to Rs. 7,05,000. As the period of limitation for making such application 
is prescribed under s. 20 of the Minimum Wages Act, 1948, and is a period 
of six months from the time that the wages become due, respondents Nos. 2 to 
201 realised that their claim. for major part of the time would be barred by 
limitation. Sub-section (2) of s. 20 makes a provision for condonation of delay. 
Respondents Nos. 2 to 201, therefore, made an application for condonation of 
delay. The grounds that they alleged "for the condonation of delay were, firstly, 
that their employment was on the construction and maintenance of roads and 
. in building operations within the meaning of Entry No. 7 in Part I of the 
Schedule to the said Act and this entry had been substituted in place of the 
original entry by Act XXX of 1957 which came in force in September 1957. 
They claimed that their right to claim the difference arose in September 1957 
and they could not have made the application earlier than that. For explain- 
ing the delay for the remaining period up to the date of the application, they 
stated that they had been carrying on correspondence with the authorities and 
pressing their claim and the authorities stated that they were considering the 
claim and, therefore, they could not make an application earlier. Respondent 
No. 1 delivered a judgment in the said application on April 25, 1964, condon- 
ing the delay in making the claim for the period from February 1, 1956. The 
respondents’ application was thereafter numbered as Application No. 7 of 1964 
and the petitioners filed a written statement on merits wherein they inter alia 
contended that the nature of the alleged employment of respondents Nos. 2 
to 201 did not fall within any one of the entries in Part I of the Schedule to the 
Minimum Wages Act, 1948. The petitioners, therefore, contended that TeS- 
pondent No. 1 had no jurisdiction to entertain the application of the remain- 
ing respondents. Respondent No. 1 thereafter heard submissions made by both 
the parties and delivered a judgment on January 19, 1965, holding that res- 
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pondents Nos. 2 to 201 were employed for the purpose of construction or 
maintenance of roads or for building operations within the meaning of Entry 
No. 7, in Part I of the Schedule to the Act. Respondent No. 1 further held 
that the word ‘road’ included a ‘rail road’ within the meaning of the said 
entry and that he had jurisdiction to entertain and try the application, and 
he ordered that the application should proceed on merits. The present petition 
has been filed for quashing the two orders of respondent No. 1, one dated 
April 25, 1964, condoning delay for the period from February 1, 1956 and the 
other dated January 19, 1965, holding that the construction and maintenance 
of a road included the construction and maintenance of a railway track and 
ordering that the application should proceed on merits. 


The first contention of the petitioners is that the word ‘‘road’’ in Entry 
No. 7 in Part I of the Schedule to the Minimum Wages Act, 1948, does not 
include a railway track or railway line and, therefore, the construction and 
maintenance of a railway track does not amount to construction and mainten- 
ance of a road within the meaning of that word in the said entry. 


In order to appreciate this argument, we must go through certain provisions 
of the Minimum Wages Act, XI of 1948. The Act in its preamble states that 
it is an Act to provide for minimum rates of wages in certain employments. 
Section 2(b) defines the expression ‘‘appropriate Government’’ as meaning ‘‘in 
relation to any scheduled employment carried on by or under the authority of 
the Central Government or a Railway administration or in relation to a mine, 
oil-field or major port, or any corporation established by a Central Act, the 
Central Government’’. Sub-section (e) of s. 2 defines ‘‘employer’’ as meaning 
a person who employs, whether directly or through another person, or whether 
on behalf of himself or any other person, one or more employees in any sche- 
duled employment in respect of which minimum rates of wages have been fixed 
under the Act. Sub-section (g) of the said section defines ‘‘schedule employ- 
ment’’ as meaning employment specified in the schedule to the Act. Section 3 
of the Act provides for fixing of minimum rates of wages and states that the 
appropriate Government shall in the manner stated in the said section fix mini- 
mum rates of wages. Section 5 prescribes procedure for fixing and revising 
minimum wages. Sub-section (2) of the said section provides that the Govern- 
ment shall by notification in the official Gazette fix or revise the minimum 
rates of wages in respect of each scheduled employment. Section 12 provides 
for payment of minimum rates of wages and states that where in respect of any 
scheduled employment a notification under s. 5 is in force, the employer shall 
pay to every employee engaged in a scheduled employment under him wages 
at a rate not less than the minimum rate of wages fixed by such notification for 
that class of employees in that employment without any deductions. Section 
13 of the Act fixes the hours for a normal working day and s. 14 provides for 
payment for overtime and states that where an employee, whose minimum rate 
of wages is fixed under the Act by the hour, by the day or by such a longer 
wage period as may be prescribed, works on any day in excess of the number 
of hours constituting a normal working day, the employer shall pay him for 
every hour or part of an hour so worked in excess at the overtime rate fixed 
under the Act. Section 20 as we have stated hereinabove provides for appli- 
cation in respect of claims arising under the Act and the period within which 
such applications should be made and gives power to the authority under the 
Act to condone delay. Part I of the Schedule to the Act contains 12 entries. 
We are here concerned only with entry No. 7 which provides for ‘‘Employment 
on the construction or maintenance of roads or in building operations’’. This 
entry in the words hereinabove stated was substituted in place of the original 
entry No. 7 by 8. 18 of Act XXX of 1957 with retrospective effect, namely, with 
effect from the date the Minimum Wages Act came into force, which is March 
15, 1948. The entry as it originally stood covered “employment”? o ? on the con- 
struction of roads but did not cover employment on maintenance of roads, Tha 
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term ‘maintenance’ appears to have been introduced in 1957, but instead of 
merely inserting this word, the Legislature decided to substitute the entry in 
the present form in place of the original entry. Under s. 5(2), the Government 
of India, Ministry of Labour, had issued a notification No. SRO. 593 dated 
March 31, 1952, providing that the Central Government fixes minimum rates 
of wages payable to the classes of employees employed on road construction or 
in building operations in certain railways which includes the Central Railway. 
The minimum rates of wages take effect from March 31, 1952. The Schedule 
to the notification contains three columns. The first pertains to the name of 
the State. Under this column, instead of setting out the name of the State or 
any part of the territory constituted in the said State, there are entries per- 
taining to (1) Bombay to Thana, (2) Thana to Igatpuri and Poona, (3) be- 
yond Poona and (4) beyond Igatpuri. We are concerned with employees who 
are working at Karjat which is between Thana and Poona. The second column 
pertains to categories of employees and divides them in three categories: skilled, 
semi-skilled and unskilled employees. The third column prescribes all inclu- 
sive minimum rates of wages. 


The principal question, before us, is whether respondents Nos. 2 to 201 were 
in employment on the construction or maintenance of ‘‘roads’’. The contention 
as stated hereinabove of the petitioners is that construction or maintenance of a 
road as a railway track is not covered by the expression “construction or main- 
tenance of roads’’. Unfortunately, the word road is not defined by the Mini- 
mum Wages Act. Concise Oxford Dictionary, 5th edn., defines the word ‘‘road”’ 
as ‘‘line of communication between places for use of foot~passengers, riders 
and vehicles’, The expression ‘‘road-bed’’ is described to mean ‘‘foundation, 
structure of a railway’’. Now, if a road-bed means the foundation structure 
of a railway, there is no reason why a railway should not mean a road or a 
line of communication between places for use of vehicles. The same dictionary 
gives the meaning of the word ‘‘vehicle’’ as ‘carriage, conveyance of any kind 
used on land’. A railway engine or wagon or compartment would undoubtedly 
fall within the meaning of the word ‘‘vehicle’’. The word ‘‘rail-road’’ has been 
given the meaning ‘‘railway’’. According to the same dictionary, the word 
“railway” means ‘‘road laid with rails, track or set of tracks of iron and steel’’. 
Thus, it will appear that the word ‘‘railway’’ itself means a road laid with 
rails. This would suggest that road is the genus and railway is a species of 
road. 


Oxford English Dictionary, Vol. 8, 1961 edn., gives the meaning of the word 
“road” as an ordinary line of communication used by persons passing between 
different places, usually one wide enough to admit of the passage of vehicles 
as well as of horses or travellers on foot. Another meaning given to the same 
word in the same dictionary is ‘‘any way, path or course’. Coming to the 
word ‘‘railway’’, the meaning given is ‘‘a way or road laid with rails on which 
the wheels of wagons containing heavy goods are made to run for ease of trans- 
port; also the way composed of rails thus laid’’. Under the heading of the 
word ‘‘Railway’’ the Dictionary mentions ‘‘ef RAILROAD” which word again 
it is stated was at one time equally or more common in Great Britain and 
still usual in America. It would appear from the Oxford English Dictionary 
that the word ‘railroad’ was at one time commonly used in Great Britain as 
synonymous with the word ‘‘railway’’ and that it is falling into disuse in that 
country but is still used in America. This would indicate that the words ‘‘Rail- 
way and Railroad” are synonymous. The dictionary also gives an extended 
meaning of the word ‘‘Railway’’ as the whole organisation necessary for con- 
veyance of passengers and goods by such a line or its management, We are, 
however, not concerned with the extended meaning of the word in this case. 
It is sufficient to say that the meaning of the word ‘‘road’’ in both the Concise 
Oxford Dictionary as well as Oxford English Dictionary clearly indicate that n 
railway or a railway track is a species of the wider expression ‘‘road’’. This 
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would, therefore, appear to be the literal and the dictionary meaning of that 
word. 

Stroud in his Judicial Dictionary, Vol. III, 1953 edn., states under the word 
“railway’’ that the word has no special technical meaning, but is to be under- 
stood in its commonly received sense. Stroud also proceeds to discuss how the 
word ‘‘road’’ has been defined in various Acts mostly pertaining to public 
authorities. No labour statute has been cited and there is no definition of the 
word “road” given in a statute which is in pari materia with the Minimum 
Wages Act. 

It is an ordinary rule of interpretation of statutes that the words of a 
statute when there is a doubt about their meaning are to be understood in the 
sense in which they best harmonise with the subject of the enactment and the 
object which the Legislature has in view. When dealing with particular busi- 
ness or transactions words are, therefore, presumed to be used with the parti- 
cular meaning in which they are understood in the particular business in ques- 
tion. If there is no special meaning given to a word in that business, the 
words are used in the popular dictionary sense. The Minimum Wages Act is 
a part of labour legislation. In absence of any special meaning given to it in 
any labour legislation which is in pari materia with this Act or by a judicial 
precedent, the literal meaning is to be preferred to any special meaning that 
the word may bear in any other enactment which has a different subject of 
enactment and has a different object to be achieved in view. It would, there- 
fore, appear that the construction or maintenance of roads would include 
“construction and maintenance” of railway, railroad or railway tracks, 


Mr. Parikh on behalf of the petitioner had two objections to this ordinary 
meaning of the word ‘‘road’’. One was that rails run on tracks, and not on 
an untracked road, and the second was that railway tracks were used exclu- 
sively by railway engines, compartments and wagons and were not used by 
passengers, riders or other vehicles. He, therefore, contended that a railway 
track would not fall within the definition of the word ‘‘road’’. A simple 
answer to the first objection that railway trains rum on tracks is that tram 
cars also run on tracks and the road on which the said tracks are laid would none- 
theless be a road. Mr. Parikh suggested that at the same time, other vehicles, 
pedestrians and riders would and could use the part of the road occupied by 
tramway tracks. This would again bring us to his second objection as to the 
exclusive use of the railway track by railway trains. The answers to this con- 
tention of exclusive use are that in some countries like Holland roads are 
divided into three sections. One part has railway tracks laid on it, the other 
part is allotted to cyclists and on the third part (all the three parts run 
parallel) motor vehicles are permitted to run. Hach part of the road is ex- 
clusively used by a different kind of vehicle i.e. a railway train, a cycle and 
an automobile. If Mr. Parikh’s objection were correct, this road which has 
got three different vehicles using parts of it exclusively would cease to be a 
road by his definition, The second example is of speedways in England and 
America and autobahn in Germany and other parts of Europe. These are 
roads enclosed by a wire fencing or other fencing and are used exclusively 
by fast moving vehicles. No pedestrians, riders, animals or other vehicles are 
allowed to stray into the speedways and autobahns. Apart from such other 
vehicles, pedestrians and riders not being allowed to go on the speedways, 
they could do so only at the risk of being crushed under fast moving vehicles. 
The question would be whether the speedways and autobahns are or are not 
roads or do they cease to be roads just because they are used by a particular 
kind of vehicle, such as a motor vehicle. It would appear to us that there is 
no substance in the contention that, if a track or a way is otherwise a ‘road, 
it ceases to be so either because it is exclusively used by a particular kind 
of vehicle or because a vehicle runs on tracks which are not used by other 
vehicles. At the best, running of a train on particular tracks may affect the 
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dirigibility or manoeuvreability of the vehicle, but the case of a trolly bus would 
be the same because the range of manoeuvreability would be controlled by the 
length of the rod which connects the vehicle with the overhead transmission 
lines, It cannot be said that a road used by a trolly bus ceases to be a road 
just because the vehicle has to operate within a limited range or on a parti- 
cular track. In our view a footpath, foot track, bridge path, tramway track, 
speedway, autobahn and railway track or railroad would all be ‘‘roads’’ not- 
withstanding their use or exclusive use by a pedestrian, rider, tramway, fast 
moving vehicle or a railway engine, wagon or compartment, as long as such 
road is used as a line of communication between places. ` 

Mr. Parikh cited to us s. 8(4) of the Indian Railways Act as defining the 
word ‘‘railway’’. Our attention has also been drawn to s. 7 of the Indian 
Railways Act in which the words ‘‘roads and railways’’ are separately men- 
tioned as two things that a railway administration may maintain. Section 51 
of the Indian Railways Act also mentions establishment of railways or road- 
‘ways for traffic. Mr. Parikh has also drawn our attention to s. 2(f) of the 
the Road Transport Corporation Act, defining a ‘vehicle’ as not to include 
railway. He has also cited the Carriers’ Act as making a distinction between 
a carrier and a railway. Now, all these references would not lead one to the 
conclusion that a railway would not fall within the meaning of the word 
“Toad”, The word ‘‘road’’ is not defined in any one of these enactments. 
Any provision for maintenance of roads and railways would not indicate that 
the word ‘‘railway’’ would not be included in the word ‘‘road’’. It may be 
that the Legislature has mentioned both the words to remove all doubts. 
Even if the word ‘‘road’’ had been defined in the Indian Railways Act, it 
would not be in part materia with the Minimum Wages Act. The first would 
deal with the subject of transport and the second would be a part of labour 
legislation and it may well be that the word ‘road’ may have different mean- 
ings in two different enactments when the very object to be achieved by the 
enactments is different. 

We, therefore, hold that employment on the construction or maintenance of 
railway tracks or lines would be employment on the construction or mainten- 
ance of roads and that employment on the construction or maintenance of 
railways would fall under entry No. 7 in Part I of the Schedule to the 
Minimum Wages Act. 

The second contention taken by the petitioners is that the order of respon- 
dent No. 1 dated April 25, 1964, condoning delay in making application in 
respect of claim falling due after February 1, 1956,.is an error of law appa- 
rent on the face of the record, and ought to be quashed. Before respondent 
No. 1, respondents Nos. 2 to 201 relied on the fact that entry No. 7 was 
substituted in place of the original entry in the Minimum Wages Act in 
September 1957, so that they could not have made an application at any rate 
prior to September 1957. They state that they had been carrying on corres- 
pondence with the authorities for the payment of the claim which was the 
subject-matter of this application and that the authority had been telling 
them that the decision on their representations and letters was a matter of 
policy which would be decided in due course and that they came to Court 
only when they realised that they would not get their claim without recourse 
to law. The petitioners contended that the alleged correspondence related to 
workmen employed under the Inspector of Works of Kurla Tramway Section, 
whereas respondents Nos. 2 to 201 were employed under the Permanent Way 
Inspector at Neral, that these were two departments and that there was no 
correspondence between respondents Nos. 2 to 201 and the authorities. These 
are, however, disputed questions of fact which can best be settled in a suit 
or an application, and not in a petition under arts. 226 and 227 of the Con- 
stitution of India. Respondent No. 1 authority had undoubtedly jurisdiction 
to decide these questions in the manner that it has done. The Supreme Court 
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has decided in the case of Lonand Gram Panchayat v. Ramgiri,! that the 
authority under the Minimum Wages Act has discretion to condone the delay 
under second proviso to s. 20(2) in presenting the application, provided sufi- 
cient cause for the entire delay is shown to its satisfaction. This discretion 
like other judicial discretion must be exercised with vigilance and circum- 
spection according to justice, common sense and sound judgment. The words 
“sufficient cause’’ should receive a liberal construction so as to advance sub- 
stantial justice when no negligence, nor inaction nor want of bona fides is 
imputable to the applicant. The Supreme Court has further provided that 
the power of superintendence over tribunals vested in the High Court under 
art. 227 of the Constitution is not greater than the power under art. 226 and 
is limited to seeing that the tribunal functions within the limits of its autho- 
rity. The High Court will not review the discretion of the authority judi- 
cially exercised, but it may interfere if the exercise of the discretion is capri- 
cious or perverse or ultra vires. The High Court may refuse to interfere 
under art. 227 unless there is grave miscarriage of justice. The Court can- 
not interfere merely because it might take a different view of the facts and 
exercise the discretion differently. Respondent No. 1 authority has admitted- 
ly functioned within the limits of its authority for it has power under the 
second proviso to s. 20(2) to condone delay. We cannot say that the discre- 
tion has been exercised by respondent No. 1 authority in a manner which is 
capricious or perverse or ultre vires. We see no reason to interfere with the 
discretion exercised by respondent No. 1 authority under the provisions of 
either art. 226 or art. 227 of the Constitution of India. If after the appli- 
cations are finally decided and the petitioners are ordered to pay any amount to 
respondents Nos. 2 to 201 or any of them, they will be at liberty to agitate 
the question of limitation and condonation of delay in any proceedings there- 
after that may be available to them. 

In the above view of the matter, the petition is dismissed with costs. Res- 
pondent No. 1 authority may proceed with application No. 7 of 1964 on merits. 
The said application should be heard as early as possible. 

Rule is discharged with costs in Special Civil Applications Nos. 501/65, 
571/65 and 2018/65. : Miscellaneous Applications Nos. 8 and 12 of 1964 
(Special Civil Applications Nos. 501/65 and 571/65) will also now proceed on 
merits. If after these two applications are finally decided and the petitioners 
are ordered to pay any amount to- the workmen or any of them, the petitioners 
will be at liberty to agitate the question of limitation and condonation of 
delay in procedings thereafter that may be available to them. 

Miscellaneous Applications Nos. 4 and 21 of 1965 are already disposed of. 

Miscellaneous Applications Noe 8 of 1964 and 12 of 1964 should be heard 
as early as possible. 


Before Mr. Justice Chitale and Mr. Justice Natn. 
MESSRS. KAILAS SIZING WORKS 


© v 
THE MUNICIPALITY OF BHIVANDI AND NIZAMPUR.* 


Bombay District Municipal Act (Bom. ITI of 1901), Secs. 167, 167 A-—Bombay General Clauses 
Act (Bom. I of 1904), Sec. 3(20)—General Clauses Act (X of 1897), Sec. 3(22)—Whether ss. 167 
& 167A give absolute immunity to Municipality in respect of its negligent acts—‘Good faith’ 
and ‘honesty’, conndtation of terms—Statutory negligence, what is. 

Sections 167 and 167A of the Bombay District Municipal Act, 1901, read together do not 
give absolute immunity to a municipality in respect of acts done negligently. If a muni- 
cipality acts in discharge of statutory duties, whether enjoined or authorised (permitted), 

1 [1968] A.LR. S.O. 222. Pathak, Civil Judge, Senior Division, Thana, 
* Decided, 


March 18, 1968. | First Appeal in Special Civil Suit No. 4 of 1964, 
No. 102 of ‘196s, against the decision ‘of 
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as long as it acts honestly, no action would lie against it even if it acted negligently. But 
if it did not act honestly, the negligence would bé actionable. The plaintiff must in such 
action establish want of ‘good faith’ or honesty in addition to the negligence. 

A person cannot be said to act honestly unless he acts with fairness and uprightness. A 
person who acts in a particular manner in the discharge of his duties in spite of the knowledge 
and consciousness that injury to someone or group of persons is likely to result from his act 
or omission or acts with wanton or wilful negligence in spite of such knowledge or cons- 
sciousness cannot be said to act with fairness or uprightness and, therefore, he carinot be 
said to act with honesty or in good-faith. Whether in a particular case a person acted with 
honesty or not will depend on the facts of each case. 

i Good faith implies upright mental attitude and clear conscience, It contemplates an 
honest effort to ascertain the facts upon which the exercise of the power must rest. It is an 
honest determination from ascertained facts. Good faith precludes pretence, decelt or 
lack of fairness and uprightness and also precludes wanton or wilful negligence. 

If things authorised to be done by a statute are carelessly or negligently done, an action 
is maintainable. Such a breach is known as statutory negligence. The word ‘negligence’ 
in such cases means adopting a method which in fact results in damage to a third person 
except in a case where there is no other way of performing the statutory duty. So that it 
is negligent to carry out work in a manner which results in damage unless it can be shown 
that that, and that only, was the way in which the duty could be performed. Powers 
given by a statute must be exercised reasonably, and not to the prejudice of the public. 

Harbhajan Singh v. State of Punjab’, agreed with. 

Govind Sadashio v. Sadashio*, Emperor v. Naik®, Kedarnath v. State‘ and Babulal Agar- 

walla v. Province of Orissa’, referred to. 


Tue facts are stated in the judgment. 


P. P. Khambata and S. D. Parikh, with 8. P. Modi, for the appellants. 
Y..B. Rege, with V, B. Rege, for the respondents. 


Naw J. This is a plaintiffs’ appeal against the judgment and decree of 
the learned Civil Judge, Senior Division, Thana, dismissing their suit for re- 
covery of Rs. 1,00,012 as damages for loss caused to their property on July 5, 
1968, by flood water, filed against the Municipality of Bhivandi and Nizampur, 
The plaintiffs allege that they have suffered the loss on account of the neglig- 
ence of the defendants. 


The plaintiffs occupy a permanent structure on Yacoob Road at Bhivandi 
wherein they carry on the business of sizing yarn. They had machinery, raw- 
materials and other goods stored in the premises at all material times prior 
to and during the month of July 1963. There is a gutter about 14 feet wide 
running alongside Yacoob Road between the said Yacoob Road and their 
factory premises. On the other side of the road, there is an open nullah 
running parallel to the road. This nullah is about 40 to 45 feet wide: and 
provides a passage for dirty water and rain water passing to the creek. The 
plaintiffs alleged that the defendants covered the said nullah with a slab after 
narrowing it to a width of 15 feet where the slab was- put without providing 
adequate passage for rain water and during the monsoon. of 1963 for water 
from the catchment area constituting Varala Tank. The Government of Maha- 
rashtra at the instance of the defendants demolished a portion of Varala tank 
in April 1963. In consequence, the rain water falling in the catchment area 
of the lake was expected to pass along with the rain water falling in the 
catchment area of the nullah through this nullah on to the creek. The plain- 
tiffs say that in spite of the partial demolition of the Varala tank, over a 
height of six feet from the ground level, the defendants commenced the work 
of laying the cement slab ‘across the nullah after the demolition of the said 


1 [1961] A.LR. Punj, 215. 4 [1965].A.LR. All 283. 
2 o 56 Bom. L.R. 597. 5 [1954] A.LR. Orissa 225. 
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part of the said tank and completed the work of the laying of the slab in 
the second week of June 1968. They further alleged that the centring work 
to support and settle the slab continued to remain unremoved till about the 
first week of July 1968. This centring work obstructed the passage of bushes 
and debris and together they prevented the water from passing. The defen- 
dants failed to keep the nullah free of centring bushes and debris for the 
flow of the water in July 1963. The plaintiffs further alleged that their 
machinery and goods in the said premises at Yacoob Road were damaged by 
heavy rain water entering the premises as a result of heavy rains on July 
5, 1963. According to them, the nullah overflowed because of the obstruction 
to the passage of water caused by the narrowing of the nullah, slab, centring 
and garbage. According to them, the damage sustained by their goods was 
the direct result of the action of the defendants by reason of their negligence 
and the defendants were therefore liable to make good to the plaintiffs the 
loss caused by the damage. The defence of the defendants was that there was 
no negligence on their part in narrowing or slabbing the nullah or in not re- 
moving the centring or allowing garbage to collect. They contended that the 
damage was due to heavy rain which was an act of God. Their principal 
defence, however, was that a suit of this nature was barred by the provisions 
of s. 167 of the Bombay District Municipal Act, 1901. 


One of the reasons, and in fact the principal reason, for the dismissal of 
the plaintiffs’ suit was that the suit was barred by the provisions of s. 167 of 
the Bombay District Municipal Act, 1901. Sections 167 and 167A(J) read 
as under: 


“167. No suit shall lie in respect of anything in good faith done or intended to be done 
under this Aot against any municipality or against any committee constituted under this Act 
or against any officer or servant of a municipality or against any person acting under and in 
accordance with the directions of any such municipality, committee, officer or servant or of a 
magistrate.” 

“167A. (1) No suit shall lie against a municipality or against any officer or servant of a 
municipality in respect of any act done in pursuance or execution or intended execution of this 
Act,...". 

Mr. Rege appearing for the defendants contended that s. 167 of the Bombay 
District Municipal Act, 1901, read with s. 3(20) of the Bombay General 
Clauses Act, 1904, gave absolute immunity to the defendants in respect of 
acts done under the Bombay District Municipal Act even if they were done 
negligently. He contended that all suits for damages for loss caused by 
negligence of the defendants were barred, provided that such acts were done 
in the discharge of duties enjoined or authorised by the said Act. Section 
3(20) of the Bombay General Clauses Act, 1904, is a verbatim reproduction 
of s. 3(22) of the Indiah General Clauses Act, X of 1897, and reads as under: 

“a thing shall be deemed to be done in ‘good faith’ where it is in fact done honestly, whether 
it is done negligently or not;”. 

The argument of Mr. Rege was that s. 167 of the Bombay District Muni- 
cipal Act barred all suits in respect of acts done in ‘‘good faith” in dis- 
charge of duties enjoined or authorised by the said Act. The expression 
‘‘done in good faith’’ has been defined in the Bombay General Clauses Act to 
mean ‘‘done honestly whether done negligently or not’’. He therefore argued 
that all suits for recovery of damages for loss caused by the defendants’ 
negligence were barred, and negligence of a District Municipality could never 
be actionable. 

We pointed out to Mr. Rege the provisions of s. 167A(/) of the Bombay 
District Municipal Act which provided that no suit would lie against a muni- 
cipality in respect of an alleged neglect or default in the execution of the 
Act, unless the suit was brought after the expiry of the period of statutory 
notice and within six months of the accrual of the cause of action. We sug- 
gested that this contemplated suits against a municipality in respect of acts 
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of negligence, and did not appear to create an absolute bar against such 
suits. We pointed out that the interpretation suggested by Mr. Rege would 
be contrary to and do violence to the provisions of s. 167A(J), and would 
render the words ‘‘or in respect of any alleged neglect or default in the exe- 
cution of this Act” superfluous and meaningless. Therefore, ss. 167 and 167A 

must be read together and reconciled and the correct interpretation must not 
diseard or render meaningless any part of either section, but must give mean- 
ing to and be consistent with both the sections if such an interpretation is 
possible. 

In our view, these two provisions read together give no absolute immunity 
to the defendants in respect of acts done negligently. The emphasis is on 
‘wood faith’’ i.e. honesty, and not on negligence. If a municipality acts in 
discharge of statutory duties, whether enjoined or authorised (permitted), as 
long as it acts honestly, no action would lie against it even if it acted negli- 
gently. But if it did not act honestly, the negligence would be actionable. 
The plaintiff must in such action establish want of ‘good faith’ or honesty 
in addition to the negligence. This interpretation gives meaning to all the 
parts of ss. 167 and 167A and is consistent with all the parts. This appears 
to us to be the correct interpretation. 

In order to act in good faith, a person must act honestly. A person can- 
not be said to act honestly unless he acts with fairness and uprightness. A 
person who acts in a particular manner in the discharge of his duties in 
spite of the knowledge and consciousness that injury to someone or group of 
persons is likely to result from his act or omission or acts with wanton or 
wilful negligence in spite of such knowledge or consciousness cannot be said 
to act with fairness or uprightness and, therefore, he cannot be said to act 
with honesty or in good faith. Whether in a particular case a person acted 
with honesty or not will depend on the facts of each case. If, for example, 
with a view to construct a road a municipality wishes to blast a rock with 
dynamite near a town and acts against expert opinion that the town is within 
the range of harm, and the rock should be removed by quarrying, it cannot 
be said to act honestly if it proceeds to blast the rock. It can also not be 
said to act honestly if it proceeds to blast the rock without taking expert 
advice. If it refuses to see light and hides its face from the light it would 
be acting with wanton and wilful negligence and its negligence coupled with 
want of honesty and good faith would be actionable. In the matter before us 
it is common ground that in laying the slab complained of, the defendants 
were carrying out a duty authorised by s. 54(/)(+) of the Act. But if they 
earried out the said duty with the knowledge of demolition of Varala dam 
up to a height of six feet and with such knowledge narrowed the nullah or 
allowed the centring to remain and to obstruct the passage of bushes and 
debris, they would not be said to act honestly. In such case, they knew and 
ought to have known that the constricted water passage would not be sufficient 
to carry the water coming from the additional catchment area and the centring 
would obstruct the passage of bushes and debris brought by the increased 
velocity of water. 

The definition of ‘‘good faith” in the Indian General Clauses Act, X of 
1897, s. 3(22), would naturally not apply to Acts prior to the passing of the 
said Act, such as the Indian Contract Act or the Transfer of Property Act. To 
these provisions, the definition of ‘‘good faith’? as understood generally in 
civil law would apply, viz., that nothing is said to be done in ‘‘good faith” 
which is done without due care and attention, that is the care and attention 
expected of a man of ordinary prudence. Nor would the definition of ‘‘good 
faith” in the Indian Penal Code or the Limitation Act apply, because those 
‘definitions are differently worded. In several States in India, the expression 
“good faith’’ is differently defined by the local General Clauses Acts in their 
application to the State Legislation and the interpretations put on the local 
definitions would only be a guide if the expression is similarly defined. 
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Sections 167 and 167A were substituted for the original s. 167 by the Bombay 
Act LII of 1949, and any interpretation of the previous provisions by our own 
High Court would have no direct application though it may be of some help. 
Mr. Rege has drawn our attention to the Statement of Objects and Reasons in 
introducing the amending Bill which became Act LTI of 1949. This statement 
is published in the Bombay Government Gazette dated August 20, 1949, Part 
V, page 287, and clause 33 of the Statement pertains to ss. 167 and 167A. 
This Statement can, however, not be used for arriving at the correct inter- 
pretation. After we have arrived at our own interpreations of these sections, 
clause 33 of the Statement has not helped us to change our mind, because we 
have to interpret the sections as we find them, and not by the Statement of 
Objects which reads as under: 

“Clause 33,—It is considered desirable to give the municipalities and their officers and 
servants protection from suits in respect of the acts done or intended to be done by them in good 
faith in exercise of the powers conferred on them by the Municipal Acts or in respect of any 
alleged neglect or default in the execution of these Acts. The Bombay District Municipal Act, 
1901, is being amended suitably for the purpose”. 

Mr. Rege has invited our attention to the observations of Chagla C.J. in the 
case of Govind Sadashiv v. Sadashiv,) where the expression, ‘‘good faith’? in 
s. 14(2) of the Indian Limitation Act, 1908, came up for interpretation. These 
observations are :— , 

‘¢,.. Therefore, while the Bombay. General Clauses. Act emphasises ‘honesty’ and ignores the 
factor of negligence, the Limitation Act emphasises not honesty but the fact that due care and 
attention has been given to. the prosecution of the earlier application”. 

We have already stated that in s. 3(20) of the Bombay General Clauses Act, 
the emphasis is on acting honestly and if a municipality acts honestly, mere negli- 
gence would not be actionable. 

Mr. Rege has cited before us the-case of Emperor v. Naik, which interprets 
a section of the District Local Boards Act restricting the right to sue a local 
board. This section is differently worded and is not of any help. Mr. Rega 
has also cited the case of Kedarnath v. State, which interprets ‘‘good faith” 
in the Indian Penal Code, where also the definition i is differently worded and i is 
in context of criminal law. Mr.-Rege also cited the case of Babulal Agarwalla 
v.- Province of Orissa* wherein in interpreting s. 3(22) of the General Clauses 
Act in relation to the Defence of India Act, as s. 17(1), it is observed at 
page 231 that: 

“...Hence, if from the proved facts of this litigation it can be inferred that the public 
officials acted honestly even though they might have acted negligently it must be held that they 
acted in good faith within the meaning of s. 17(1), Defence of India Act.” 

A more instructive case cited by Mr. Rege is the case of Harbhajan Singh v. 
State of Punjab’ wherein Mr. Justice Tek Chand after comparing the defini- 
tions of ‘‘good faith’’ in s. 52 of the Indian Penal Code and s. 3(22) of the 
Indian General Clauses Act, observes as‘follows (pp. 222-223) : 

“The definition of ‘good faith’ in the Penal Code is a negative one. The term ‘good faith’ 
is not attempted to be defined there but all that is stated is that if an act is not done with due 
care and attention it would not be said to be done in ‘good faith’. This definition comes into 
conflict with the definition in the General Clauses Act to this extent only that if a thing has been 
done negligently, though honestly, it would not be deemed to have been done in ‘good faith’. 
The definition of the term in the General Clauses Act lays stress on one aspect only, but, that in 
the Penal Code places emphasis on two aspects, namely the honesty of intention along with due 
care and attention. 

Thus section 52 excludes ‘the element of negligence from the purview of ‘good faith’. Both 
the definitions retain the real essence of ‘good faith’, which is that a thing is done ‘honestly’. 
This is a feature common to both definitions without which the term ‘good faith’ will lose its 
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real meaning. ‘Good faith’ therefore implies, not only an upright mental attitude, and clear 
conscience of a person, but also the doing of an act, showing, that ordinary prudence has been 
exercised according to the standards of a reasonable person. ‘Good faith’ contemplates an 
honest effort to ascertain the facts upon which exercise of the power must rest. It must, there- 
fore, be summed (up) as ‘an honest determination from ascertained facts.’ ‘Good faith’ pre- 
cludes pretence or deceit and also negligence and recklessness. A lack of diligence, which an 
honest man of ordinary prudence is accustomed to exercise, is, in law, a want of good faith, 
Once this is shown, good faith does not require a sound judgment”, 

With these observations we are in respectful agreement, The definition of 
the term in the General Clauses Act lays stress on the one aspect of honesty 
only, irrespective of negligence, but that in the Indian Penal Code lays stress 
on two aspects, viz., honesty of intention along with due care and attention. 
Both the definitions retain the real essence of good faith, which is honesty. 
This is a feature common to both the definitions. Good faith implies upright 
mental attitude and clear conscience. It contemplates an honest effort to as- 
certain the facts upon which the exercise of the power must rest. It is an 
honest determination from ascertained facts. Good faith precludes pretence, 
deceit or lack of fairness and uprightness and also precludes wanton or wilful 
negligence. We must, therefore, see by application of these principles whe- 
ther the defendants acted honestly. 

Mr. Khambatta on behalf of the plaintiffs. contended that s. 167 must be 
strictly construed as it takes away a citizen’s right to redress against a muni- 
cipality in respect of injury done by negligence. This question would arise 
only if we were faced with a choice of interpretations. The interpretation we 
have put appears to us to be the only possible interpretation. He has next 
contended that the definition in s. 3(20) of the Bombay General Clauses Act 
would not apply to s. 167 of the Bombay District Municipal Act, because the 
words in s. 167A ‘‘or in respect of any alleged neglect or default in the execu- 
tion of this Act’’ indicate that neglect and default are made actionable by 
s. 167A and this clearly indicates ‘‘something repugnant in the subject or 
context’’—-words occurring in the preamble part of s. 3 of the General Clauses 
Act—so as to exclude the application of s. 3(20) to s. 167 of the Bombay Dis- 
trict Municipal Act. We have, however, stated above that we have put an 
interpretation that reconciles this so-called repugnance. There is nothing re- 
pugnant in s. 167 of the Bombay District Municipal Act to the definition of 
“good faith” in s. 8(20) of the Bombay General Clauses Act, and the said 
definition applies to s. 167. 

Mr. Khambatta attempted an extreme definition of s. 167 in submitting that 
s. 167 is restricted only to such cases as do not arise out of or in respect of 
any alleged neglect or default in execution of the Act. He contended that for 
this type of suit, there is no immunity in s. 167 and the only protection or 
safeguard given to the defendants is under s. 167A, viz., the statutory notice 
and special period.of limitation. We are unable to accept this submission and 
are of the opinion that only honest acts are protected even if they be negligent. 
Acts or negligence coupled with dishonesty would, however, not be protected. 
Mr. Khambatta also referred us to the provisions of English common law 
making a distinction between acts enjoined and acts permitted by statute and 
that permissive acts must-be performed in conformity with private rights and 
such statutory powers must be exercised in a manner that is not harmful to 
the public. All these are very healthy principles, but we are here concerned 
with the interpretation of statutory provisions which must be interpreted not 
in light of principles of English common law, but in light of the express words 
used in the statute and it may well be the intention of the Legislature to make a 
departure from these principles. 

We must now proceed to consider whether the defendants acted honestly in 
exercise of their statutory powers and so in good faith so as to be entitled to 
the immunity provided in s. 167 of the Bombay District Municipal Act, 1901. 

Mr. Mohanlal Parsharam Karwa the President of the Bhivandi Municipality 
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from 1961 has given evidence in the lower Court on behalf of the defendante. 
He stated in his examination-in-chief that the Varala dam was not within 
Bhivandi municipal limits and that the staff working at the dam is paid and 
controlled by the Health Department of the Government of Maharashtra and 
that the contract for the reconstruction was also given by that department. 
He has, however, admitted that the expenses incurred for the reconstruction 
are borne by the municipality. He has also admitted that even before the 
contract for construction was given by the Government, the estimate of cost 
was submitted to the municipality as the municipality had to pay the amount 
although it had no control over the reconstruction work. He also admitted that 
before the monsoon of 1963, about 15 feet in length of the dam above 6 feet 
from the ground level had in fact been demolished although he stated that no 
information about the actual demolition work had been received by the defen- 
dants. In his cross-examination, he denied that Varala dam vested in the 
municipality although at the time of the inauguration of the dam a pign-plate 
had been put on the dam reading, ‘‘Bhivandi-Nizampur Nagaerpalika Varala 
Talao”. He also stated that the Municipality had paid Rs. 4,50,000 to the 
State Government for the reconstruction of the dam. He admitted that water 
of the Varala dam was the source of the water supply of the town of Bhivandi, 
except that in April-May in each year this source is dried up and water has 
to be taken from the Bombay Municipal Corporation. He admitted that the 
road from Bhivandi to Varala dam had been constructed by the defendants and 
that the defendants paid the electric bill for lighting the road. He, however, 
did not remember who paid the electricity charges in respect of the pump at 
the dam for lifting water. He did not know whether staff quarters on the 
dam belonged to the defendants or whether the defendants paid electricity 
charges for these quarters. He stated that the dam was not owned by the 
municipality. He stated that Manerikar the Chief Engineer to the Government 
of Maharashtra had not informed him that the dam would be demolished be- 
fore the monsoon of 1963 and reconstructed before April 1964. He admitted 
that Manerikar had visited the defendants in 1962 and thereafter there had 
been correspondence between the defendants and Irrigation Department of the 
Government of Maharashtra. He, however, did not remember whether the de- 
fendants had written to the Government about the urgency of the demolition 
of the dam. 

At this stage we must mention that during the pendency of the suit, on 
April 5, 1965, the plaintiffs’ advocate served on the defendants as well as their 
advocate a notice to produce the document (exh. 74) asking them to produce 
in Court on April 7, 1965, inter alia, correspondence with the Government of 
Maharashtra regarding the demolition and reconstruction of Varala dam. The 
defendants replied on April 28, 1965 (exh. 77) stating that the demand was 
vague and that the defendants would consider the matter if specific letters 
with sufficient description with dates were asked for. It is pertinent to note 
that the subject-matter of the correspondence was clearly stated in the plain- 
tiff’s notice as well as the parties to the correspondence. Dates of letters 
could only be known to the defendants. The reply obviously was evasive. The 
defendants did not produce correspondence in Court in spite of the notice. 

In cross-examination Karwa the defendants’ President was put several ques- 
tions about the correspondence and about its contents, but still the defendants 
chose not to produce the correspondence. He stated that the defendants had 
been pressing the Government of Maharashtra to reconstruct the dam soon. He 
admitted that the defendants had been asking for reconstruction due to leakage 
in the dam. When pressed to’ answer why the correspondence was not being 
produced, he replied ‘‘I cannot state why the correspondence that took place 
between us and the Irrigation Department was not produced by us’’. Needless 
to say that the correspondence was not produced in the lower Court and has 
not been produced at all. We would, therefore, be justified in drawing an 
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adverse inference against the defendants that they were aware that the Varala 
dam had been demolished in April 1963 from its height over 6 feet from the 
ground level and that had the correspondence been produced, it would have 
established the negligence of the defendants. It has been observed by the 
Supreme Court in the case of State of Punjab v. M/s. Modern Cultivators? as 
under: 

“The sole ground upon which the liability of the State could be established in this case 
would be negligence of the State in properly maintaining the banks of the cana]. For this pur- 
pose it would be relevant to consider whether there were periodical inspections, whether any 
breaches or the development of cracks were noticed along the banks of the canal and in parti- 
cular at the place where the breach ultimately occurred or whether any erosion of the banks 
particularly at place where one of the banks had been plugged had been noticed and no action 
or timely action had been taken thereon. There is evidence to show that the canals wero being 
regularly inspected. That, however, is not the end of the matter. Immediately after the 
breach occurred some reports were made and as pointed out by my brethren in their judgments 
they were not placed before the court despite its order requiring their production. When the 
matter went up before the High Court it was said that the records had been destroyed in the year 
1958 or so and therefore they could not be furnished. This action on the part of the State is 
manifestly unreasonable and the legitimate inference that could be drawn from it is that if the 
documents had been produced they would have gone against the State and would establish its 
negligence. In these circumstances I would hold that though the plaintiffs have been enabled 
to adduce positive evidence of negligence it could legitimately be presumed that the State was 
negligent inasmuch as it had deliberately suppressed evidence in its possession which could have 
established negligence. In the circumstances of this case I do not think it appropriate to refer 
to the rule of evidence res ipsa loquitur”. 

As regards the owership of the Varala dam, the plaintiffs produced an ex- 
tract from the Village Register showing that Varala lake was situated within 
the municipal limits of Bhivandi. This was produced with an application 
dated August 19, 1965, after the arguments were over. Its production was 
objected to by the defendants. By an order dated September 2, 1965, the day 
on which the judgment was delivered, the lower Court admitted the extract in 
evidence. The lower Court has observed that this being an extract from a 
public document, its genuineness could not be doubted, and ‘‘in the interest of 
justice’’ its production was allowed. We, however, think that this was ad- 
mitted at too late a stage and the defendants had no opportunity to cross- 
examine or examine any witness on the extract. We have, therefore not relied 
on this piece of evidence. 

After the floods of July 5, 1963, on the very day, Karwa the President of 
the defendants sent a telegram to the Government (exh. 228) stating that due 
to breakage of Varala Talao water had rushed in the town, followed by the 
letter of July 6, 1963 (exh. 231), stating that before commencing the work of 
dismantling the old dam, no precautionary steps for the flow of water had 
been taken by the contractor and the result was that the capacity of the nullah 
was not sufficient to meet with the flow of water coming from the Talao and it 
would appear that the position would continue to remain the same till the 
monsoon was over. 

But even apart from this extract, taking into consideration that (a) the 
Varala dam was the principal source of water supply of Bhivandi, (b) due to 
the leakage in the dam the defendants themselves had asked the Government 
for its reconstruction, (c) pursuant to the request of the defendants, Maneri- 
kar, the Government Chief Engineer, had visited the defendants in this con- 
nection in 1962, (d) there had been correspondence regarding demolition and 
reconstruction between the defendants and the Government thereafter, (e) 
even before the contract was given before the demolition an estimate of cost 
was submitted to the defendants, (£) the defendants paid Rs. 4,50,000 as cost 
of demolition and reconstruction, (g) immediately after the floods on July 5 
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and 6, 1963, the defendants showed knowledge of the dam having been demo- 
lished (exhs. 228 and 331), (h) Varala dam bore the sign-plate of the defen- 
dants, (i) the road to Varala dam had been built by and lit at the cost of the 
defendants, (j) the defendants had to make arrangement with the Bombay 
Municipal Corporation for water-supply from the time of the demolition of 
the dam in April 1963 to April 1964 and they could not have done so- unless 
they had known about demolition, (k) that the defendants who are a public 
body have suppressed the correspondence between them and the Government 
on the subject of demolition and reconstruction leading to the presumption that 
they knew about the demolition of the dam in April 1963, and taking into con- 
sideration the cumulative effect of all these and all other circumstances, we 
hold that the defendants had knowledge in April 1963 of the demolition of the 
Varala dam above a height of 6 feet above ground level. 

In support of his contention that the defendants had no knowledge of the 
demolition of the dam before the laying of this slab complained about, Mr. 
Rege took us through the resolution of the defendants municipality on Novem- 
ber 28, 1960, for putting slab between Teen Batti bridge and Habsanali bridge 
on the south (the slab complained about) and between Teen Batti bridge and 
Lendi bridge on the north (sketch exh. 148). He also.took us through notices 
to contractors dated April 6, 1961 (exhs..222 and 223), sanctioning of the 
work on February 1, 1962 (exh. 224), and the agreements with the contractors 
for the execution of the work on March 17, 1963 (exhs. 235 and 236). About 
these facts there is no dispute. They only indicate that the work had been 
planned much earlier and there was no want of good faith in planning it. 
The time and manner of execution however stand on a different footing. 

The real dispute is about the date of the laying of the slab between Teen 
Batti bridge and Habsanali bridge which caused the damage. Pherwani, a 
partner of the plaintiffs who gave evidence in the lower Court, stated that 
the defendants constructed a wall on either side on the nullah and put a slab 
over it, that the slab was completed in the middle of June 1963 and that till 
the time of the flood on July 5, 1963, the centring material was not removed 
from the nullah and that due to the putting of the slab, the width of the 
slab was narrowed from 40 feet to about 15 feet. This shows that while the 
dam was demolished in April 1968, the slab was completed in the middle of 
June 1963. It may have been commenced 15 to 20 days earlier, as it is the 
evidence of the defendants that it took about 25 days to complete this slab. 
It is also a matter of common knowledge that once RCC slabs are started, 
work goes on continuously and without a break to avoid gaps and cracks, 

As against this, the defendants relied on a letter (exh. 226) alleged to have 
been addressed by the contractor Madbhavi to the defendants on May 9, 1963, 
stating that the slabs between Lendi bridge and Teen Batti bridge and be- 
tween Teen Batti bridge and Habsanali bridge were complete and possession 
may be taken and payment made. This letter has been produced through the 
defendants’ witness Madbhavi. He states that he delivered this letter per- 
sonally to the President at his private shop on May 9, 1963. In cross-exami- 
nation, he was unable to produce either his office copy of this letter or any 
acknowledgement for its delivery. He admits that he neither informed the 
architects of the completion, nor obtained or even applied for their certificate 
of completion to entitle him to payment. He denied the suggestion that this 
letter was not written by him on May 9, 1963. The defendants’ President 
Karwa was cross-examined on this letter and had to admit that he had no 
knowledge about the completion of the work, that the letter was not initialled 
by him or by any other officer of the defendants and that it had not been 
entered in the inward register. In view of these facts, we have no hesitation 
in rejecting the letter (exh. 226) as unreliable. Kini the defendants’ archi- 
tect has in his evidence not referred to this letter or alleged that the work 
was completed by May 9, 1963. 
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Coming to the question whether the defendants are guilty of negligence or 
not, we must first observe that if things authorised to be done by a statute 
are carelessly or negligently done, an action is maintainable. Such a breach 
is known as statutory negligence. The word ‘negligence’ in such cases means 
adopting a method which in fact results in: damage to a third person except 
in a case where there is no other way of performing the statutory duty. So 
that it is negligent to carry out work in a manner which results in damage 
unless it can be shown that that, and that only, was the way in which the 
duty could be performed. Powers given by a statute must be exercised reason- 
ably, and not to the prejudice of the public. 


We hold that on July 5, 1963, flood water entered the premises of the 
plaintiffs. The execution of the work by constricting the nullah and by 
putting a slab on it, was carried out with wilful and wanton negligence with- 
out good faith causing damage to the plaintiffs’ property. The said damage 
has been proved at Rs. 54,560. The suit is not barred by s. 167 of the Bombay 
District Municipal Act. In the result, we set aside the decree of the lower 
Court dismissing the plaintiffs’ suit and pass a decree in favour of the plain- 
tiffs against the defendants for Rs. 54,560 with interest thereon at 6 per cent. 
per annum from the date of the decree of the trial Court till payment. The 
defendants will also pay the plaintiffs’ proportionate costs throughout. De- 
fendants will bear their own costs in both the Courts. 

Decree set aside. 


ORIGINAL CIVIL. 


Before Mr, Justice Tarkunde and Mr. Justice Vimadalal. 
VELAYUDHAN KUTTAPAN NAIR v. S. K. BEDEKAR.* 


Civil Procedure Code (Act V of 1908), O.XLI, r. 33—Petition under art. 226 of Constitution of India 
dismissed by irial Court on merits without deciding whether Court had jurisdiction to maintain tt 
— Article 226 amended by addition of cl. (LA) when appeal against dismissal of petition pending 
-Whether Appeal Court has jursidiction to entertain petition under art. 226(IA). 

The petitioner filed a petition under art. 226 of the Constitution of India on December 
10, 1962 for quashing an order passed by the Regional Director (Food) having his office 
in Bombay and the order passed in appeal by the Director General (Food) having his office 
in New Delhi, confirming the order passed by the Regional Director. This petition was 
opposed on merits and also on the ground that as the order of the Regional Director had 
merged in the appellate order of the Director General who had his office at New Delhi, the 
Court had no jurisdiction to issue a writ or direction to quash the orders, The trial Judge 
dismissed the petition on merits on September 28, 1968 and held that it was not necessary 
for him to decide the point of jurisdiction. After the order of dismissal art. 226 of the 
Constitution was amended with effect from October 5, 1968 by addition of cl. (LA) to that 
article. In an appeal against the order of the trial Judge the question was whether the 
objestion to the maintainability of the petition on the ground of want of jurisdiction was to 
be decided on a consideration of the scope of art. 226 prior to its amendment or the scope 
of that article subsequent to its amendment :— 

Held, that the appeal was a re-hearing of the petition and it was, therefore, open to the 
appellate Court to apply to the pending petition the procedural law as enacted in art. 226(I.A), 
and the petition was, therefore, maintainable. 

It is the duty of an appellate Court, not only to consider whether the order under appeal 
was rightly made, but to make such further or other orders as the case may require. An 
appellate Court not only hears the appeal but re-hears the original proceeding. This is 
ensured by O.XLI, r. 38, of the Civil Procedure Code, 1908, which was adapted from Order 
LVII, rule 5 of the Rules of the Supreme Court of Judicature in England. 


*Decided, April 26, 1968. O.C.J. Appeal No. 104 of 1968, in Miscellaneous Petition 
No. 526 of 1962. 


564 THE BOMBAY LAW REPORTER. [VoL LXX. 


Shiv Bhagwan v. Onkarmal’, Lalitabat v. Dominion of India?, Anwar Mohd. v. Custodian 
of E. P., Jaipur’, Quilter v. Mapleson and Lachmeshwar v. Keshwar Lal’, referred to, 


Tre facts are stated in the judgment. 


E. K. Singhvi, with B. W. Vaidya, for the appellant. 
S. J. Sorabjee, with V. J. Taraporewalla, for the respondents. 


TaRKUNDE J. This appeal arises from a judgment of Mr. Justice K. K. 
Desai dismissing a petition filed by the appellant under art. 226 of the Consti- 
tution. We have heard this appeal for some time, but we find that it would 
not be possible to complete the hearing and to dispose of the appeal before the 
commencement of the summer vacation. We have, however, heard counsel on 
a preliminary issue which was raised on behalf of the respondents and we are 
confining this judgment to the decision on that issue. 

The petitioner-appellant was in the service of the Central Government and 
was working as a Weighment Clerk in the office of the Regional Director 
(Food), Western Region, Bombay. On the allegation that he had actively 
participated in a general strike of employees of the Central Government which 
commenced on 12th July 1960 a departmental inquiry was instituted against 
him and he was dismissed from service by the first respondent, the Regional 
Director (Food), Western Region on Ist February 1961. Against the order 
of dismissal the petitioner appealed to the second respondent, the Director 
General (Food), Government of India, but the second respondent dismissed 
the appeal and confirmed the first respondent’s order on 5th September 1962. 
Then on 10th December 1962 the petitioner filed the present petition under 
art. 226 of the Constitution for quashing the said orders of the first and second 
respondents and for a direction that the order of dismissal passed by the first 
respondent on Ist February 1961 should not be enforced against the petitioner. 
It is not necessary to notice at this stage the various grounds on which the 
petition was based. The respondents opposed the petition on the merits and 
also on the ground that the order of dismissal passed by the first respondent 
had merged in the appellate order of the second respondent, that the second 
respondent resided and had his office at Delhi and not within the jurisdiction 
of this Court, and that no writ or direction can, therefore, be issued to quash 
the orders either of the first or the second respondents. 

The petition was heard by Mr. Justice K. K. Desai. By his judgment dated 
23rd September 1963 the learned Judge dismissed the petition on the merits 
and held that it was not necessary for him to decide and dispose of the point 
of jurisdiction raised by the respondents. 

At the hearing of this appeal Mr. Sorabjee on behalf of the respondents argued 
that the learned trial Judge should have dismissed the petition on the ground 
that this Court had no jurisdiction to entertain it and that we should dismiss 
the appeal on that ground. 

In appreciating this argument of Mr. Sorabjee we must notice that, with 
effect from 5th October 1963, art. 226 of the Constitution was amended by the 
Constitution (Fifteenth Amendment) Act, 1963, so as to add cl. (7A) to that 
Article. The effect of the amendment was to confer on every High Court the 
jurisdiction to issue directions, orders or writs on any Government, authority 
or person even if the seat of such Government or authority or the residence of 
such person was outside the territorial juisdiction of the High Court, if the 
cause of action arose wholly or in part within the area of its jurisdiction. It 
_ is not disputed that after this amendment came into force on 5th October 1963, 
a petition like the present one could be filed in this Court. 

At the time when this petition was filed, judicial opinion was divided on 
whether such a petition could be maintained. It was never in dispute that a 

l en 54 Bom. L.R. 380. 4 Sve 9 Q.B. 672. 


2 (1954) 56 Bom. L.R. 928. 5 [1941] ALR. F.C. 5. 
8 [1964] A.LR. Raj. 260. 


1988.] VELAYUDHAN V. K. S. BEDEKAR (0.c.3.)—Tarkunde J. 565 


High Court cpuld not issue an order, direction or writ to a person or authority 
outside its territorial jurisdiction, No writ or direction ip respect of the appel- 
late order of the second respondent could, therefore, have been issued by this 
Court when the petition was filed. The dispute was on the question whether 
a writ or direction could be issued by the High Court to a person or authority 
in the position of the first respondent. It was held in some cases that where an 
original authority within the jurisdiction of a High Court had passed an 
order and the order was confirmed without any modification by an appellate 
authority outside the High Court’s jurisdiction, the order of the original autho- 
rity did not merge in the order of the appellate authority, with the result 
that the High Court had jurisdiction to issue a writ to the original authority, 
A good deal of support to this line of reasoning was available from certain 
observations.of the Supreme Court in The State of Uttar Pradesh v. Mohammad 
Nooh* The other view was that even where the appellate authority had merely 
confirmed the order of the original authority without any modification, the 
original order merged in the appellate order and the High Court had no 
jurisdiction to issue a writ or direction against the original authority, if the 
appellate authority was outside the jurisdiction of the High Court. As far 
as this Court is concerned, Mr. Justice K. K. Desai had decided in D. VU. 
Ocham v. N. Sankaran? that the High Court in such circumstances had juris- 
diction to issue a writ or direction to the original authority which had passed 
the order within its jurisdiction. A decision to the same effect was given by 
a Division Bench of this Court in Ramrao v. Accountant General3 The con- 
flict of opinion was, however, finally resolved by the decision of the Supreme 
Court in Collector of Customs v. East India Commercial Co.4 The Supreme 
Court held in that case that when once an order of an original authority is 
taken in appeal to the appellate authority which is located beyond the terri- 
torial jurisdiction of the High Court, it is the order of the latter authority 
which 1s the operative order after the appeal is disposed of, and that it would 
not be open to the High Court to issue a writ to the original authority which 
may be within its territorial jurisdiction, if the appellate authority is outside 
its jurisdiction. It follows that the High Court had no jurisdiction to issue 
any writ or direction to either the first or the second respondents when this 
petition was filed on 15th December 1962, and that was also the position when 
the petition was dismissed by Mr. Justice K. K. Desai on 23rd September 1963. 

Mr. Sorabjee for the respondents is, therefore, right in so far as he con- 
tends that it would have been proper for Mr. Justice K. K. Desai to have dis- 
missed this petition on the ground that it was not maintainable. We are, 
however, unable to accept Mr. Sorabjee’s argument that we should dismiss 
the petitioner’s appeal because this petition ought to have been dismissed by 
Mr. Justice K. K. Desai. After Mr. Justice K. K. Desai’s decision, art, 226 
of the Constitution was amended, as stated above, on 5th October 1963 and 
this Court has jurisdiction from that date to hear and dispose of the petition 
on the merits. The question which falls for determination is whether the 
objection to the maintainability of the petition which has been raised by 
Mr. Sorabjee is to be decided on a consideration of the scope of art. 226 of 
fhe Constitution prior to its amendment, or the scope of that article subsequent 
to its amendment. i 

It cannot be seriously disputed that the amendment which was effected in 
art. 226 on 5th October 1963 was a procedural amendment. It must, there- 
fore, apply retrospectively to causes of action which arose before it was made. 
Hence no objection on the ground of jurisdiction could have been taken. to 
the present petition if it had been filed after 5th October 1963. The same 
would be the result where a petition was filed previous to that date and was 


1 [1958] S.C.R. 596. on March 27/28, 1962 (Unrep.). 
2 (1962) O.C.J. -Miscellaneous Petition 8 faan) 65 Bom L.R. 65, 
No. 219 of 1961, decided by K. K. Desai J., 4 [1863] AER. S.C, 1124, 
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pending thereafter. This conclusion has the support of a number of precedents. 

In Shw Bhagwan v. Onkarmals a Division Bench considered the jurisdic- 
tion of this Court on the Original Side to entertain a suit for partition of 
movable and immovable properties when only the movable properties were 
situate within the area of Greater Bombay. The Division Bench held that 
the suit was maintainable for the partition of movable properties. However, 
after the filing of the suit, a piece of land at Vikhroli fell within the ordinary 
original jurisdiction of this Court because Vikhroli became a part of Greater 
Bombay by virtue of an enactment. The Division Bench held that, notwith- 
standing the fact that the Court had no jurisdiction with regard to this pro- 
perty at Vikhroli at the inception of the suit, the Court could try the suit 
in respect of this property by reason of the fact that jurisdiction was subse- 
quently conferred upon it. The reason, according to the Court, was that no 
party has a vested right to a particular procedure or to a particular forum 
and that all procedural laws are retrospective unless the Legislature expressly 
states to the contrary. 

The same principle was applied by a Single Judge of this Court in Lalttabai 
v. Dominion of India® A suit in that case had been filed prior to the pro- 
mulgation of the Constitution. The proviso to art. 225 of the Constitution 
removed a restriction which had previously existed to the exercise of the 
original jurisdiction of the High Court in respect of any matter concerning the 
revenue or concerning any act ordered or done in connection therewith. Mr. 
Justice S. T. Desai, who heard the suit, held that the change which was 
brought about by the proviso to art. 225 was a procedural change and that 
the procedural law which he had to apply in deciding the suit was the law 
which was in force at the time of the decision and not when the suit was 
instituted. 

A case more directly m point was decided by a Division Bench of the 
Rajasthan High Court in Anwar Mohd. v. Custodian of E. P., Jaipur! The 
petitioner in that case had applied to the Rajasthan High Court under art. 226 
of the Constitution for cancelling an order made by the Chief Settlement 
Commissioner whose office and residence were outside the jurisdiction of the 
Rajasthan High Court. The petition was filed prior to the amendment to 
art. 226 of the Constitution but was heard after the amendment. The Court 
held that the amendment to art. 226 was procedural in nature, that it con- 
ferred jurisdiction on the High Court in respect of causes of action that had 
arisen prior to the date when it came into force, and that therefore the High 
‘Court had jurisdiction to dispose of the petition on the merits, although the 
petition had been filed before the date of the amendment. 

In each of the cases cited above, the change of law in regard to the juris- 
diction of the Court had come into effect when the suit or proceeding was 
pending before the trial judge. In the present case the amendment to art. 226 
of the Constitution, which expanded the jurisdiction of this Court in writ 
petitions, came into effect sometime after the decision of Mr. Justice K. K, 
Desai dismissing the petition on the merits. Mr. Sorabjee argued that since 
the amendment came into effect after the dismissal of the petition by Mr. 
Justice K. K. Desai, the original petition can no longer be held to be main- 
tainable by virtue of the amendment. This argument overlooks the principle 
that it is the duty of an appellate Court, not only to consider whether the 
order under appeal was rightly made, but to make such further or other 
orders as the case may require. An appellate Court not only hears the appeal 
but re-hears the original proceeding. In deciding whether the present peti- 
tion should be dismiased for want of jurisdiction, we have to consider whether, 
if this petition had come for hearing before the trial Court to-day, it would 
have been dismissed on that ground. The petition would not have been dis. 


5 fee oe Bori L.R. 880. 7 [1964] A.LR. Raj. 260. 
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missed for want of jurisdiction if it were now heard by the trial Judge and 
that is the reason why we also should not dismiss the petition on that ground 
in appeal 

The principle involved was clearly laid down in the leading case Quilter v. 
Mapleson® In that case an Act having retrospective effect came into force 
during the pendency of an appeal and the Court of Appeal decided the rights 
of the parties according to the altered law, although the decree of the trial 
Court was correct according to the law then prevailing. In justification of 
this course Jessel, M. R. referred to Order LVIII rule 2 of the Rules of the 
Supreme Court of Judicature in England which provided that ‘‘All appeals 
to the Court of Appeal shall be by way of re-hearing.’’ The learned Judge 
went on to say (p. 676): 

“On an appeal strictly so called, such a judgment can only be given as ought to have been 
given at the original hearing; but on a re-hearing such a judgment may be given as ought to be 
given if the case came at that time before the Court of first instance.” 

The learned Judge then referred to rule 5 of Order LVIII of the Rules of the 
Supreme Court, which laid down: 

“The Court of Appeal shall have power to give any judgment and make any order which 
ought to have been made, and to make such further or other order as the case may require.” 
With reference to this rule the learned Judge said (p. 676): 

“It was, in my opinion, intended to give appeals the character of re-hearings, and to 
authorize the Court of Appeal to make such order as ought to be made according to the state 
of things at the time.” 

It is well established that, in India also, appeals have the character of re- 
hearings. This is now ensured by O. XLI r. 33 of the Civil Procedure Code 
which was adapted from Order LVIII rule 5 of the Rules of the Supreme 
Court relied upon by Jessel, M. R. In Lachmeshwar v. Keshwar Lal? the 
Federal Court held that the hearing of an appeal under the procedural law 
of India is in the nature of re-hearing and that, therefore, in moulding the 
relief to be granted in a case on appeal, the appellate Court is entitled to 
take into account even facts and events which have come into existence after 
the decree appealed against. It was further held that the appellate Court 
was consequently competent to take into account legislative changes since the 
decision in appeal was given and its powers were not confined only to see 
whether the lower Court’s decision was correct according to the law as it stood 
at the time when its decision was given. 

Now, as observed above, Mr. Justice K. K. Desai dismissed this petition on 
the merits and not for want of jurisdiction. The learned Judge would have 
been justified in dismissing the petition on the ground of want of jurisdiction. 
If we were merely to consider whether the decision of Mr. Justice K. K. 
Desai was correct according to law then prevailing, we would have no alter- 
native but to uphold the decision and dismiss this appeal. But this appeal 
is also a re-hearing of the petition, and it is open to us to apply at the re- 
hearing the procedural law now in force. At the time when this petition was 
filed, judicial opinion was divided as to whether this High Court was the 
proper forum for petitions of this type. No fault can be found with the 
petitioner for having filed the petition in this Court in view of the conflict 
of opinion on that question. If Mr. Justice K. K. Desai had dismissed this 
petition for want of jurisdiction, the petitioner could have filed another peti- 
tion in this Court on the same cause of action. That petition would have 
been maintainable and would not have been rejected on the ground of delay. 
Under the circumstances, we must apply to this pending petition the present 
procedural law and must reject the objection raised by Mr. Sorabjee to its 
maintainability. The objection is accordingly overruled. 

The appeal will be disposed of on the merits after further hearing. 


8 (1882) 9 Q.B. 672. 9 [1941] ALR. F.C. 5. 
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Before Mr. Justice Vinadalal. 
THE CENTRAL BANK Ses & TRUSTEE COMPANY LTD. 


HORMUSJI NUSSERWANJ I MADRASWALLA.® 


Indian Trusis Act (LI of 1882), Sec. 78(b}—Power of revocation not reserved in deed of revocation 
—Whether new trusts declared in such deed ean be revoked by power of revocation contained in 
deed of settlement. 

In the absence of a power of revocation reserved in a deed of revocation, the new trust 
declared in the deed of revocation cannot be revoked by virtue of the power of revocation 


contained in the original deed, of settlement, 
Hele v. Bond’, followed. 


_ THE facts appear in the judgment. 


_ M. P. Laud, for the plaintiffs, 
F. 8. Nariman, for defendants Nos. 1 and 2 
J. B. Dubash, for defendant No. 3. 


VIMADALAL J. This is an Originating Summons taken out by the plaintiff. 
company which is the present trustee of the deed of settlement executed by 
one Maneckji Ratanji Bharucha on April 22, 1942, for the determination of 
certain questions that have been framed in it. 


By clause 2 of the said deed of settlement dated April 22, 1942, the settlor 
provided that the net income of the trust estate was to be paid by the 
trustees to himself for life. By clause 4 thereof, it was provided that, from 
and after the death of the settlor, the trustees were to pay the net income to 
the settlor’s sister Banubai, if she be then living, for the term of her natural 
life. Clause 5 of the said deed provided that, from and after the death of 
the said Banubai, or in case she predeceased the settlor, then on the death of 
the settlor, the trustees were to divide the trust premises into two equal 
parts and hold them upon certain trusts thereafter specified. Clause 6 pro- 
vided that one of those parts was to be held in trust for the issue of the said 
Banubai, but if the said Banubai died without leaving any issue, the trustees 
were to hold the same upon trust to pay the net income thereof to her 
husband for life, and, in default of such husband, to apply the net income 
for the benefit of the settlor’s brother Ardeshir, if he be then alive, for his 
life, and, in default of the said Ardeshir, to transfer the said part of the 
trust premises to the Parsi Panchayat Board at Surat for the benefit of a 
certain infirmary situated there. Clause 7 of the said deed provided that the 
net income of the other part of the trust premises was to be paid to the 
settlor’s brother Ardeshir, if he be then alive, and thereafter for the benefit 
of the wife and children of the said Ardeshir. ‘Clause 8 of the said deed pro- 
vided that, from and after the death of the said Ardeshir and the said 
Banubai, the trustees were to hold the said equal part of the trust premises upon 
certain other trusts in favour of the i issue of the said Ardeshir, but if the said 
Ardeshir were to die leaving no issue and no widow, the said part of the trust 
premises was to be transferred to the Parsi Panchayat at Surat for the benefit 
of a certain technical institute situated in that town. Clause 18 of the said 
deed is in the following terms: 

“18. The said Manckji Ratanji Bharucha (alias Gadiwala) may from time to time and at 
any time or times by a Deed or Deeds revocable or irrevocable or by Will or Codicil wholly or 
partially revoke and make void or vary all or any of the trusts uses powers and provisions herein- 
before created declared and contained and by the same Deed or any other Deed or Deeds whether 
revocable or irrevocable or by Will or Codicil declare any new or other trusts uses powers or pro- 


“Decided, October 25, 1967. O.C.J.- Suit 1 (1717) 24 E.R. (Ch,) 213. - 
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visions concerning the premises the trusts uses powers and provisions whereof shall have been 
so varied or revoked as aforesaid.” 

It may be mentioned that the settlor’s brother Ardeshir died unmarried on 
May 10, 1956, and the settlor’s sister Banubai also died unmarried on 
October 22, 1957. 

In exercise of the power conferred by the said clause 18 of the deed of 
settlement dated April 22, 1942, the settlor, by a deed of revocation dated 
October 15, 1958, revoked cls. 4, 5, 6, 7, 8 and 9 of the said deed, and de- 
clared and directed that, after his demise, the trustees were to convert the 
investments representing ‘the trust fund into money and divide the net amount 
into six equal parts which were to be dealt with in the manner laid down 
therein. Five of those six equal parts were directed by the said deed of 
revocation to be applied to various charitable institutions, and it is unneces- 
sary for me to refer to the same. The sixth part of the income was directed, 
by clause 2(f) of the said deed of revocation, te be invested, and the net 
income thereof to be paid to the settlor’s friends, who ere defendants Nos. 1 
and 2 to this Originating Summons, for the term of their natural lives, and, 
from and after the death of both of them, half of the investments representing 
the said one-sixth share were to be handed over to the trustees of the Bandra 
Parsi Convalescent Home for Women and Children, and the other half to the 
trustees of the Shirinbai Cama Convalescent Home for Men and Boys, to be 
held upon trust to apply the net income thereof for the maintenance of the 
said institutions. ‘Clause 3 of the said deed of revocation was in the follow- 
ing terms: 

“8, Save as hereinbefore modified the said Indenture of Settlement is hereby confirmed 
and shall remain in force and effect in every respect.” 
. By another deed of revocation dated August 11, 1962, the settlor, in pur- 
ported exercise of the power of revocation reserved to him by the said deed 
of settlement dated April 22, 1942, varied and altered the uses in the said 
deed of revocation and new appointment dated October 15, 1958, in the 
manner stated therein, namely, that clause 2(f) of the said deed of revoca- 
tion dated October 15, 1958, was to be deleted, as if it had not appeared at 
all in the said deed, and a new clause 2(f) substituted in its place, which 
provided that the said one-sixth part of the trust fund was to be applied to 
certain charities specified in the said deed of revocation dated August 11, 
1962.. It is unnecessary for me to refer to the directions given by the said 
deed of revocation, beyond pointing out that the effect of those directions was 
that the provision in clause 2(f) of the deed of revocation dated October 15, 
1958, under which the income of the said one-sixth part was to be paid to 
defendants Nos. 1 and 2, did not-find place. It is the contention of Mr. 
Nariman on behalf of defendants Nos. 1 and 2 that the settlor had no power 
to revoke the deed of revocation dated October 15, 1958, as he purported to 
do. under the power of revocation originally contained in the deed of settle- 
ment. dated April 22, 1942. It is, on the other hand, submitted by Mr. Laud 
ou behalf of the plaintiffs, and by Mr.. Dubash on behalf of the Charity Com- 
missioner (defendant No. 3), that the settlor did lave the power to revoke the 
said deed of revocation dated October 15, 1958. 

The whole argument of Mr. Laud in support of the above submission comes 
to this, that what was sought to be done by the said deed of revocation dated 
October 15, 1958, was to revoke clauses 4 to 9 of the original deed of settle- 
ment dated April 22, 1942, and to incorporate in that very deed of settle- 
ment certain new trusts and provisions contained in the said deed of revoca; 
tion dated October 15, 1958. It was argued by Mr. Laud that, if his con- 
tention to that effect was accepted, the effect would be that the new trusts 
aud provisions so incorporated would continue to be subject to.the power of 
revocation contained in clause 18 of the deed of settlement dated April 22, 
1942. In support of that argument, Mr. Laud relied on the fact that clause 
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18 of the said. deed of settlement itself provided, in terms, for the revocation 
being effected ‘from time to time’? by a ‘‘Deed or Deeds revocable or irre- 
vocable.” Mr. Laud contended that clause 18, as framed, therefore, showed 
clearly that a deed of revocation effected pursuant thereto could itself be 
revoked or varied from time to time. 

As against that argument of Mr. Laud, Mr. Nariman sought to contend 
that the said deed of revocation dated October 15, 1958, as drafted, did not bear 
out the contention of Mr. Laud, in so far as it did not provide for the new 
trusts created therein being’ incorporated in the original deed of settlement, 
Mr. Nariman also relied on the terms of clause 18 of the deed of settlement 
dated April 22, 1942, whereby, according to him, the only power of revoca- 
tion was to revoke the trusts ‘‘hereinbefore created’’, which would mean the 
trusts ereated by the original deed of settlement itself, and not the trusts as 
varied by the subsequent deed of revocation dated October 15, 1958. Mr. 
Nariman further submitted that, both under s. 78 of the Indian Trusts Act 
as well as under the corresponding provisions of law applicable to public 
trusts, a document creating a trust cannot be revoked unless it itself provides 
for a power of revocation therein. 

The question which I have to decide is, therefore, a very narrow one, but 
the learned counsel appearing in the matter have stated that the same is not 
covered by authority, except the decision in the ancient English case of Hele v. 
Bond! in which, on exactly similar facts as those of the present case, it was 
held that, in the absence of a power of revocation being reserved in the deed of 
revocation, the new trust declared in the deed of revocation could .not be re- 
voked by virtue of the power of revocation contained in the original deed of 
settlement. Mr. Nariman has also referred to statements of law contained in 
certain standard works to which I will refer later on. 

The first point which appears to be fairly clear is the one which was argued 
by Mr. Nariman, namely, that, as laid down in s. 78 of the Indian Trusts 
Act, a trust created otherwise than by Will cannot be revoked, except in 
three cases viz. (a) where beneficiaries are competent to contract, and consent 
to its revocation, (b) where a power of revocation is expressly reserved to the 
author of the trust, and (c) where the trust is for the payment of debts of 
the settlor, and has not been communicated to the creditors. The Court is 
concerned, in the present case, only with cl. (bD) of that section. The posi- 
tion in regard to public trusts is also the same, and the proposition in s. 78 
of the Indian Trusts Act, to which I have just referred, finds place in the 
statement of the law in Halsbury, 3rd edn., Vol. 30, p. 267, para. 507, and 
in Farwell on Powers, 8rd edn., pp. 306-307, as a general proposition appli- 
cable to all trusts, public as well as private. The result of this legal position 
ig that, unless Mr. Laud’s contention with regard to the incorporation of the 
new trusts in the original deed of settlement is accepted by me, his submis- 
sion that the deed of revocation dated October 15, 1958, could be revoked, can- 
not stand. I have considered carefully the form of the deed of revocation 
dated October 15, 1958. In support of his argument with regard to the incor- 
poration of the new trusts in the original deed of settlement, Mr. Laud has 
relied strongly on clause 3 of the said deed of revocation dated October 15, 
1958, which lays down that, save as modified therein, the original deed of 
settlement was confirmed and was to remain in full force and effect in every 
respect. I am afraid, however, the deed of revocation of October 15, 1958, 
as framed, does not purport to incorporate the new trusts in the original deed 
of settlement, but purports to create new trusts as therein laid down. This 
is apparent from a comparison of clause 2 of the said deed of revocation dated 
October 15, 1958, with clause 2 of the subsequent deed of revocation dated 
August 11, 1962, the latter of whieh provides, in clear terms, for the incor- 
poration of the new trusts in the original deed of settlement. That is not 
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the way the deed of revocation dated October 15, 1958, is drafted, and, under 
the circumstances, I am afraid, I cannot accept Mr. Laud’s contention that 
the trusts created by the said deed of revocation dated October 15, 1958, should 
be read as if they were incorporated in the deed of settlement dated April 22, 
1942, so as to enable the settlor to avail himself of the power of revocation 
contained in clause 18 of the latter deed. Clause 2 of the deed of revocation 
dated October 15, 1958, in terms, purports to ‘‘declare and direct’’ the divi- 
sion of the trust fund into six equal parts, and to apply the same in the 
manner directed therein. There can be no dispute that the said deed of revo 
cation dated October 15, 1958, does not contain a power of revocation or 
variation of the new trusts created by it. Under the cireumstances, I have 
come to the conclusion that Mr. Laud’s argument on this point cannot be 
accepted by me. 

In the result, I answer the questions} formulated in the Originating Sum- 
mons as follows: 

Question No, 1: In the negative. 

5 2: In the negative. 
K 3: In the negative. 
4: In the affirmative. 

As far as costs are concerned, the costs of the plaintiffs and of the Charity 
Commissioner (defendant No. 3), in separate sets, between attorney and client, 
to come out of the trust estate. The costs of defendants Nos. 1 and 2, also to 
come out of the trust estate. 


Solicitors for the plaintiffs: Mazagaonwalla & Co. 
Solicitors for the defendants: Payne & Co. 


APPELLATE CIVIL. 


Before Mr. Justice Deshpande. 
NEMCHAND CHUNILAL GUJAR v. BHIMRAO ANNA PATIL.® 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 37, 39, 34, 29, 40, 
2{18)—Landlord obtaining possession of lands from tenant for personal cultivation—~Landlord 
leasing out lands to other tenants after cultivating them for few years but within pertod of twelve 
yeara—Heirs of original tenant applying for possession of lands within twelve years—Main- 
tainability of application—Compensation for breach by landlord from which date payable. 
Petitioner No. 1 who was the owner of certain lands obtained their possession from his 
tenant on February 15, 1955 in execution of an order passed under s. 84 read with s. 29 of 
the Bombay Tenancy and Agricultural Lands Act, 1948. For sometime petitioner No. 1 
cultivated the lands personally but during the year 1962-1968 he leased out the lands to 
petitioners Nos. 2 to 4 and subsequently sold these lands to them. On September 27, 1963, 
the respondents who were the heirs of the original tenant who had died on October 80, 
1960, made an application for possession of the lands under s.87 read with 8.89 of the Act 
and for compensation for the loss suffered by them on account of eviction as from February 
15, 1955. The petitioners contended that s. 40 of the Act was not applicable to a statutory 
tenant and in the alternative that 5.40 could not be availed of by the respondents as the 


The ions were as follows:— 

“(a) ether the Deed of Revocation and 
New Appointment dated 15th October 1958 
was revocable? 

(b) Whether the cancellation of Clause 2 
(f) of the said Deed of Revocation and New 
Appointment dated 15th October 1958 by the 
Deed dated 11th August 1962 and its substi- 
tation by the new Clause 2 (f) is valid ? 

(c) the Second Deed of Revoca- 
tion and New Appointment dated 11th August 
1962 is validly executed, and are the Plain- 


tiffs bound to carry out the directions contai- 
ned therein? 

(d) Whether the Trustees should carry out 
the directions contained in Clause 2 (f) of the 
said Deed of Revocation and New Appoint- 
ment dated 15th October 19587 

(e)What order should be passed for the costs 
of the Originating Summons?” 

“Decided, February 23, 1968. Special Civil 
opein No. 1719 of 1968 (with Special 
Civil Application No. 1268 of 1967). 
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‘original tenant’s tenancy had terminated long before his death and he held no rights in the 
lands in dispute on the date of his death :— : 

Held, that 8. 40 of the Act was applicable to statutory tenants and that rights of tenancy 
possessed by the original tenant who was a statutory tenant were heritable by the res- 

` pondents, 

that though the original tenant was not in possession of the lands after February 15, 1055, 
his tenancy rights were kept dormant and suspended by virtue of ss. 34, 89 and 87 of the Act, 

that as the twelve years’ period had not expired at the time of his death on October 30, 
1060, he was holding the tenancy of the lands till that date, and 

that, therefore, the respondents who were his lieirs inherited such rights and they were 
entitled to claim back possession of the lands. 

Held, further, that in determining the quantum of “loss suffered by the tenant on 
account of eviction” within the meaning of sub-s. (3) of s. 37 such logs is not to be com- 
puted from the date whén the landlord obtained actual possession in execution of the 
order passed in his favour under s. 84 read with s. 29 of the Act. Having regard to the 
scheme of ss, 84 and 87 of the Act, the tenant is really notionally evicted from the 
land on the day on which the landlord ceases to cultivate the land personally and the 
compensation or loss must also be computed from that date and.not from any earlier 
date. Landlord’s possession becomes unlawful and he becomes liable to the tenant nfor 
compensation only from such date. 

Godavaribai Jayaram v. Kashiram’, relied upon. 
Bai Jamna v. Bai Dhani! and Thakorelal v. Gujarat Revenue TribunaP, wierd to. 


Tue facts are stated in the judgment. 


Special Civil Application No. 1719/66. 
V. G. Madbhavi, for the petitioners. 
V. V. Divekar, for opponents Nos, 1 to 4. 


Special Civil Application No. 1268/67. 
V. V. Divekar, for the petitioners. 
V. G. Madbhavi, for opponents Nos. 1 to 4. 


i E Spl. ©. A. No. 1719 of 1966. 


DESHPANDE J. Petitioner No, 1 in Special Civil Application No. 1719 of 
1966, Nemchand Chunilal Gujar, is the owner of S. Nos. 296/1, 296/2 and 295 
situated at village Jakhale, Taluka Panhala, District Kolhapur. One Anna 
Patil, the ancestor of respondents Nos. .1 to 4, was the tenant of these lands. 
Nemchand obtained an order against the original tenant, Anna Patil, for. pos- 
session under s. 34 read with s. 29 of the Bombay Tenancy Act, as it then 
stood, on September 6, 1954, in Tenancy Case No. 95/1954 and in execution 
of the said order got possession of these lands on February 15, 1955. For 
bome time Nemehand cultivated these lands personally. However, some time 
during the year 1962-63 Nemchand leased out the said lands to Dhondiram 
Akaram, Anna Akaram and Nana Akaram, petitioners. Nos. 2 to, 4 in Special 
Civil Application No. 1719 of 1966, and subsequently sold these lands to them 
under a registered sale deed on April 5, 1968. 


The, tenant, Anna Patil, died in the meanwhile on October 30, 1960, leaving 
behind him three sons and a widow, i.e., respondents Nos. 1 to 4 in Special 
Civil Application No. 1719 of 1966 (hereinafter referred to as heirs of the 
tenant).. The heirs of the tenant made an application to the Tenaney Aval 
Karkun, Panhala, on September 27, 1968, for possession of these lånds under 
‘s. 37 read with s. 39 of the Bombay Tenancy Act, 1948, alleging therein that 
petitioner No, 1, Nemchand, had leased out and then sold these lands in dis- 
pute without- cultivating the same personally, in contravention of s. 37 of the 
Aeh and as the tenancy of thè lands, on the same terms and conditions on 
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which thè lands were held by their ancestor, Anna Patil, was not offered to 
them, they were entitled to possession of the lands together with compensation 
for the loss suffered by them on account of eviction. 

This application by the heirs of the tenant was resisted by the present 
petitioners, i.e., the original landlord and the present purchasers of the lands, 
on various grounds, one of them being that heirs of the tenant were not 
entitled to claim back possession under ss. 87 and 39 of the Tenaney Act. 
The case was decided against the petitioners by order dated August 30, 1964 
and the Tenancy Aval Karkun allowed the application of respondents Nos. 1 
to 4 and directed that they be put in possession of the lands in dispute and 
that the petitioners should pay Rs. 4,287 as compensation for loss to the heirs 
of the tenant from the date of eviction, i.e., February 15, 1955. Their appeal 
to the Special Deputy Collector, Tenancy Appeals, Kolhapur, was dismissed 
on April 80, 1965. On revision by the present petitioners to the Maharashtra 
Revenue Tribunal, the order in regard to the delivery of possession was con- 
firmed, but the order in regard to the claim for compensation for the loss 
suffered by the tenants on account of eviction has been modified. According 
to the Maharashtra Revenue Tribunal, this compensation is liable to be paid 
only as a result of the breach committed by the landlord and, therefore, the 
claim for compensation was restricted only as against petitioner No. 1, i.e., the 
original landlord, and he was directed to pay compensation only from the 
year 1962 onwards and not for the period from February 15, 1955. The 
Maharashtra Revenue Tribunal also made some directions as to how the com- 
pensation should be computed and has remanded the case back for determi- 
nation of the compensation in the light of the observations made in the 
judgment. 

The original landlord and the purchasers have preferred Special Civil 
Application No. 1719 of 1966 complaining against the order for delivery of 
possession of the lands in favour of the heirs of the tenant. The heirs of the 
tenant also have preferred ‘Special Civil Application No. 1263 of 1967, urging 
that they were entitled to compensation from February 15, 1955, i.e., the date 
of their ancestor’s dispossession, on the proper interpretation of s. 37(3) and 
8. 39 of the Act. 

The only point that is strenuously urged by Mr. V. G. Madbhavi the 
learned advocate appearing for the petitioners in Special Civil Application 
No. 1719 of 1966, is that the obligation on the landlord under s. 37(7) of 
the Bombay Tenancy Act was only to restore possession of the land to the 
“tenant” whose tenancy was terminated by him, in the event of the contin- 
gencies contemplated under the earlier part of s. 37(1). According to 
Mr. Madbhavi, respondents Nos. 1 to 4 were admittedly not the tenants of the 
lands. They claim to be only the heirs of the tenant. Mr. Madbhavi says 
that the tenancy in dispute is a statutory tenancy and rights held by a 
statutory tenant are his personal rights and are not heritable. Mr. Mad- 
bhavi’s contention is that, firstly, s. 40 of the Tenancy Act is not applicable 
to statutory tenants, and, secondly, even the provisions of s. 40 cannot be 
availed of by the heirs in this case as Anna Patil’s tenancy was terminated 
long before his death and he held no rights in the lands in dispute on the 
date of his death. Mr. Madbhavi relied on Bat Jamna v. Bai Dhani! and 
Thakorelal v. Gujarat Revenue Tribunal? 

Mr. V. V. Divekar, the learned advocate appearing for the heirs of the 
tenant, does not dispute the position that Anna Patil was only a statutory 
tenant and was not the contractual tenant. He however relies on the provi- 
sions of s. 40 of the Bombay Tenancy Act as amended and substituted by 
Act No. XIII -of 1956, and says that s. 40 has made the tenancy rights con- 
ferred under the Bombay Tenancy Act heritable. According to Mr. Divekar, 
s.-40, as amended, is meant only - for statutory tenants. According to Mr: 
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Divekar, this provision is consistent with the général object with which the 
tenancy legislation has been enacted in this State. 

Section 40(/) of the Bombay Tenancy Act, as now amended, provides that 

“Where a tenant ... dies, the landlord shall be deemed to have continued the tenaney on the 
same terms and conditions on which such tenant was holding it at the time of his death, to such 
heir or heirs of the deceased tenant as may be willing to continue the tenancy.” 

The effect of this provision clearly is that the tenancy is eontinued even after 
the death of the tenant and the rights of the tenant are made heritable and 
have been conferred on the heirs of the deceased tenant. 

The first contention of Mr. Madbhavi is that s. 40 of the Tenancy Act is 
not applicable to statutory tenants. In my opinion, this contention is devoid 
of any force. The word ‘‘tenant’’ is defined in s. 2(78) of the Act and the 
definition is inclusive. A bare perusal of the said definition will at once 
show that the word ‘‘tenant’’ includes both contractual as well as statutory 
tenants. Contractual tenancies create interest in the land or the property 
and such interest or the rights in the land itself constitute a property and 
normally such contractual tenancies are heritable under the ordinary law of 
the land, like any other property. Any provision similar to s 40 of the 
Tenancy Act was not necessary to make contractual tenancies heritable. As 
against that, it is well settled that statutory tenancy is a personal right of 
the tenant holding the property. It is not heritable unless the statute so pro- 
vides. Tenancies under the Tenancy Act are all statutory tenancies and it 
was with the object of making these statutory tenancies heritable that s. 40 
seems to have been enacted. It is in keeping with the object of the tenancy 
legislation. Thus, the tenancy rights possessed by Anna Patil were heritable 
in view of the specific provisions of s. 40 of the Tenancy Act. The rulings 
reported in Bai Jamna v. Bai Dham and Thakorelal v. Gujarat Revenue 
Tribunal have no application to the legal position that obtains in the pre- 
sent case in view of the facts and the application of s. 40 of the Tenancy 
Act. It is to be noted that when Anna Patil died on October 30, 1960, s. 40 
of the Act, as amended, was in force. 

However, the condition precedent for the application of this section is that 
the tenant should have been “holding the tenancy’’ at the time of his death. 
Obviously, if the tenant was not holding the tenancy at the time of his death, 
he himself did not possess the tenancy rights and the questions of his heirs 
inheriting such tenancy rights does not at all arise. The question, therefore, 
that falls for consideration in this case is: Did the deceased tenant Anna 
Patil ‘‘hold the tenancy rights’’ at the time of his death on October 30, 19601 
If it is found that Anna Patil did hold the tenancy rights on October 30, 
1960, the necessary consequence of this finding will be that his heirs also would 
inherit the said tenancy rights held by their ancestor ‘‘on the same terms and 
conditions’? on which Anna Patil was holding the same at the time of his 
death. 

Now, admittedly Anna Patil was not in possession of the lands at the time 
of his death on October 20, 1960. Admittedly, possession of the lands was 
lost by him on February 15, 1955, pursuant to the order passed against him 
by the Mahalkari, Panhala, on September 6, 1954 in Tenancy Case No. 95/ 
1954. Mr. Madbhavi says that Anna Patil lost possession.on February 15, 
1955, because his tenancy was terminated because of the provisions of s. 34 
of the Bombay Tenancy Act, as it then stood, and if possession was lost by 
Anna Patil consequent on the termination of his tenancy, the rights of the 
landlord and the tenant even on the basis of the statute had come to an end 
and Anna Patil hardly possessed any tenancy rights which his heirs can claim 
to have inherited under s. 40 of the Act. Mr. Madbhavi says that if the heirs 
of Anna Patil could not have inherited any tenancy rights alleged to have 
been held by Anna Patil in the disputed lands and if they cannot get the 
benefit of the provisions of s. 40 of the Act, they cannot be said to be tenants 
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within the meaning of s. 37(1) of the Act and even if the landlord had ceased 
to cultivate the lands in dispute personally, as required under s. 37(/ ), 
there was still no obligation on the landlord-petitioner No. 1 to ‘‘forthwith 
restore possession of the land to the tenant whose tenancy was terminated by 
him’’, nor was there any obligation on him to obtain the refusal of ‘‘these 
heirs” in writing to accept the tenancy on the same terms and conditions or 
otherwise comply with the requirements of the said section. He says that 
respondents Nos. 1 to 4 were never the tenants of the lands. The lands had 
come to their landlord’s possession as a result of termination of the tenancy. 
The tenant from whom the lands were obtained for personal cultivation ceased 
to be the tenant with effect from February 15, 1955. He did not hold any 
rights, much less any tenancy rights in the lands at the time when he died 
on October 30, 1960 and respondents Nos. 1 to 4 cannot claim to have in- 
herited any rights whatsoever and, therefore, the claim made by them ought 
to have been rejected by the lower Courts. 

Now, it is true that the landlord obtained an order in Tenancy Case 
No. 95/1954 after formally terminating the tenancy and making an applica- 
tion to the tenancy authority. It is also true that subsequent to February 
15, 1955, Anna Patil ceased to be in possession of the lands. However, having 
regard to the rights conferred on Anna Patil under ss. 37 and 39 of the 
Bombay Tenancy Act, his tenancy cannot be said to have been permanently 
terminated. The very obligation on the landlord to restore possession of the 
land to ‘‘the tenant’’ pre-supposes that the person who was tenant on the 
land till February 15, 1955, had not ceased to be the tenant. In fact, any 
right conferred by ss. 87 and 39 of the Act on Anna Patil or any other 
tenant in such a situation cannot be conceived except on the basis of his be- 
ing a tenant entitled to get back possession from the landlord. As a result 
of the order passed in the proceedings under s. 34 read with s. 29 of the 
Tenancy Act, on the strength of the representation made by the landlord, the 
tenancy of the tenant cannot be said to have been put to an end completely, 
but must be deemed to have been suspended at least for twelve years, as con- 
templated under s. 37 of the Act. Such dispossessed tenant is given the right 
to claim back possession on any day during the period of twelve years and 
to get his tenancy revived as soon as the landlord is shown to have com- 
mitted a breach of the provisions of s. 37, which in eéffect is the breach of the 
implied undertaking given by him to the tenancy authority when he obtain- 
ed the order from that authority’ on the basis of certain representations. 
Mr. Divekar relies on the’ judgment of a Division Bench of this Court in a 
case reported in Goedavaribai Jayaram v. Kashiram? Gajendragadkar J., as 
he then was, examined the scheme of ss, 34, 37 and 39 of the Bombay Ten- 
ancy Act and held that ‘‘it is because of the provisions contained in sub- 
s. (2) of s. 37 that it would be possible to describe the determination of the 
protected tenancy under s. 34 as amounting to suspension.” It is observed 
further (p. 1118): 

“*,,.1t is true that this section refers to the determination of protected tenancy. But the 

determination of the permanent tenant’s rights, for which provision has been made in 5.84, 
sub-g.(7), can in one sense be described as a suspension of the tenant’s rights. Section 87 pro- 
vides virtually for the revival of the said rights.” 
It is further held in the above case that though the effect of the general 
provisions of the Act is to protect the rights of tenants, Legislature conceded 
to the landlord in exercise of his superior right as such landlord the right 
to determine tenancy if the landlord bona fide requires his own agricultural 
land for cultivating it personally. The landlord is required to start personal 
cultivation within one year and the tenant is entitled to claim back the possession 
of land, during the period of twelve years therefrom if he ceases to cultivate 
the land personally. 
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Having regard to the scheme of ss. 37, 39 and 34 of the Bombay Tenancy 
Act, as it then stood, and having regard to the above observations of the 
Division Bench of this Court, there remains hardly any doubt as to the true 
character of the rights of any tenant who has been dispossessed under s. 34 
read with s. 29 of the Tenancy Act. Even though such tenant was not in 
possession of the land and his possession was lost on apparent termination of 
his tenancy, his tenancy rights were still kept dormant or, to put it differ- 
ently, the said rights were merely suspended and were capable of being re- 
vived during the period of 12 years on any day whenever the landlord com- 
mitted a breach of his representation and ceased to cultivate the land per- 
sonally. Notwithstanding this suspension of his tenancy rights, it must follow 
that he was still holding the tenancy rights in the said land till his rights 
were not extinguished therein till the passage of 12 years during which time 
his tenancy rights were kept dormant, and suspended by virtue of ss. 34, 39 
and 37 of the Act. If, therefore, Anna Patil was holding the said tenancy 
in the said lands even after his dispossession on February 15, 1955 and if 
12 years’ period had not expired till his death on October 30, 1960, it must 
be held that he was holding the tenancy of the lands till the date on which 
he died and if that is the true legal position it must also be held that by 
availing of the provisions of s. 40 of the Tenancy Act the heirs of the tenant 
inherited such rights under the Tenancy Act and continued holding the said 
tenancy on the same terms and conditions as their ancestor Anna Patil held 
and possessed at the time of his death. It must, therefore, follow that the 
word ‘‘tenant’’ referred to in s. 37 of the Tenancy Act is not only referable 
to Anna Patil, from whom the landlord-petitioner No. 1, Nemchand Gujar, 
obtained possession on February 15, 1955, but it is also referable to the heirs 
of the said Anna Patil who inherited the same tenancy rights in the lands 
by virtue of the application of s. 40 of the Tenancy Act. If that is so, it 
must also follow that the landlord was under an obligation to ‘‘forthwith 
restore possession of the lands to the tenant’’, meaning all the heirs of Anna 
Patil, as soon as he ceased to cultivate the said lands personally. He was 
under an obligation to offer the tenancy of the said lands to the said heirs 
on the same terms and conditions and if they were not ready to continue the 
said tenancy on the same terms and conditions he was under an obligation to 
obtain a refusal in writing from them to protect himself from the conse- 
quences of non-compliance with the provisions enumerated in the subsequent 
sub-sections of the Act. This not having been done by the original landlord- 
petitioner No. 1, the present respondents Nos. 1 to 4, in my opinion, were per- 
fectly justified in claiming back possession of the lands by making an appli- 
cation to the Tenancy Aval Karkun, as they have done. In this view of the 
matter, the orders passed by the Courts below appear to me to be perfectly 
justified. 

The result is that Special Civil Application No. 1719 of 1966 fails and the 
rule is discharged. There will, however, be no order as to costs. 

Rule discharged. 


Special Civil Application No. 1263 of 1967. 


Coming to Special Civil Application No. 1263 of 1967 preferred by the heirs 
of the tenant, the sole contention urged by Mr. Divekar before me is that 
the Mamlatdar and the Deputy Collector were justified in awarding compen- 
sation from February 15, 1955, when the tenant Anna Patil was dispossessed 
and the landlord Nemchand was put in possession. The Maharashtra Revenue 
Tribunal’s view that such compensation is payable only from the date when 
the breach is alleged to have been committed in the year 1962, according to 
Mr. Divekar, runs counter to the wording of s. 37(3) of the Tenancy Act, 
which enables the tenant to claim compensation ‘‘for the loss suffered by the 
tenant on account of eviction’’. Mr. Divekar also relies on the specifie pro- 
vision of s. 89 which directs the Mamlatdar to award compensation ‘‘for any 
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loss caused to the tenant (1) by eviction” and (2) “by failure on the part 
of the landlord to restore or give possession to him as required by section 837”. 
Emphasis is specially laid by the learned advocate on the words ‘‘on account 
of eviction’’ which, according to the learned advocate indicates the date from 
which the compensation is to be computed. Emphasis is also laid on the two 
causes of action for assessing the compensation provided in the latter part 
of s. 39. It is argued that one cause of action is loss caused to the tenant by 
eviction and the second cause of action is failure on the part of the land- 
lord to restore or give possession to the tenant as required by s. 37. 

In my opinion, this interpretation of s. 37 cannot be accepted having re- 
gard to the scheme of s. 34 read with s. 29 and ss. 37 and 39 of the Act. 
The first thing that should strike anyone is that neither sub-s. (3) of s. 37 
nor s. 39 of the Act gives directly any indication as to the date from which 
such compensation is to be computed. Secondly, the cause of action giving 
tise to the claim for compensation in favour of the tenant is ‘‘on account of 
eviction”. Now, s. 34, as it then stood, or s. 29 do not refer to the word 
“eviction”. As against that, s. 84 of the Act providing for summary evic- 
tion of any person unauthorisedly occupying or wrongfully in possession of 
any land, in terms refers to the word ‘‘eviction’’. The reason for this dis- 
tinction seems to me not far to seek. When the landlord is enabled to get 
possession of the land from his tenant for personal cultivation under s, 34 
read with s, 29, the basis of this possession is lawful. In fact the statute en- 
ables the landlord to get possession of the land in view of his superior title 
to the land as observed in Godavariba: Jayaram v. Keshiram cited above. 
This possession of the landlord continues to be legal and legitimate as long 
as the purpose for which the possession is obtained is being fulfilled. The 
possession becomes unlawful or illegitimate only when the landlord ceases to 
cultivate the land personally in breach of the implied undertaking given to 
the Court at the time of obtaining possession. If, therefore, the landlord 
could retain the possession lawfully till the breach is committed by him, no 
cause of action can be said to have accrued to the tenant either to claim 
back possession or to claim compensation. His possession becomes unlawful 
only on the date when he ceases to cultivate the land personally. It is on 
that day that his possession through somebody else becomes unlawful and it 
is on that day that the cause of action to claim back possession and also to 
claim compensation accrues to the tenant. It is really on that day that the 
tenant gets notionally evicted from the land because the obligation to forth- 
with restore possession arises on that day. To my mind, the words “loss 
suffered by the tenant on account of eviction” can only be construed against 
this background and against this scheme of ss. 34 and 37, and if notionally 
the tenant is evicted on the day on which the landlord ceases to cultivate the 
land personally, the compensation also must be computed from that date and 
not from any earlier date. There is nothing either in s. 37 or s. 34 or for 
that matter in s. 34, as it then stood, which warrants an inference that land- 
lord’s possession for the entire period from the date of his getting posses- 
sion from the tenant was required to be considered as unlawful or unautho- 
vised, merely because the landlord committed a breach of the undertaking to 
cultivate the land personally on some subsequent date. Cases can be con- 
ceived where the landlord may cultivate the land personally for six years, 
eight years or ten years, without any intention to import somebody else on 
the land, and yet on some subsequent date he may be tempted to bring some- 
body else on the land in contravention of s. 37. It is not possible to construe 
this section to characterise the landlord’s possession of this entire period as 
unlawful or unauthorised, even when he had never intended’ or contemplated 
to lease out or sell'out the land to some third person. That is not the object 
of s. 34 and that is not the scheme of s. 37 ors. 39. 

Tt is again to be noted ‘that the first obligation. of the landlord in such a 
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contingency is to restore possession forthwith, as soon as he ceases to culti- 
vate the land personally. If this requirement is complied with, the question 
of paying compensation to the tenant does not at all arise. The provisions of 
sub-s. (3) of 8. 37 making the landlord liable to pay compensation come into 
play only when the landlord fails to so restore possession. Thus, this provi- 
sion is made more or less to penalise the landlord for the breach of the obli- 
gation contained in sub-s. (7) of s. 87. Provisions of any statute seeking to 
impose penalty must always be construed strictly. Considered from this 
point of view, the compensation contemplated under sub-s. (3) of s. 37 can 
only be intended to have been payable from the date when the landlord failed 
to restore possession. From this point of view also, the date from which the 
compensation is required to be computed is the date when the landlord ceased 
to cultivate the land personally. 

It is true that s. 39 directs the Mamlatdar to assess the compensation as 
though there are two grounds for awarding the compensation. But can it be 
said that ‘‘loss caused to the tenant by eviction’’ constitutes any different cause 
of action from ‘‘failure on the part of the landlord to restore possession’’? In 
my opinion, these two cannot be considered to be two separate causes of action 
by any stretch of imagination. In fact, they are two different aspects of the 
same cause of action. Looked at from any point of view, the cause of action 
is the same, namely, that the landlord has failed to restore possession as con- 
templated under sub-s. (J) of s. 37. The loss caused to the tenant is the result 
of that failure on the part of the landlord. Sub-section (J) of s. 87 creates an 
obligation requiring the landlord to forthwith restore possession of the land 
to the tenant as soon as he ceases to cultivate the land personally. Sub-section 
(3) of s. 37 casts an obligation on the landlord to pay compensation to the 
tenant for the loss suffered by him on account of eviction. Section 39 
provides for the machinery to enforce these two obligations. In either case, 
the cause of action is the failure on the part of the landlord to restore posses- 
sion. The right to possession and the right to claim compensation can, there- 
fore, be only deemed to have arisen on the date when the landlord ceased to 
cultivate the land personally, and the compensation must also be made pay- 
able only from that date and not from any earlier date. 

The result, therefore, is that the view taken by the Revenue Tribunal on 
this point is perfectly justified. Special Civil Application No. 1263 of 1967, 
therefore, fails and the rule stands discharged. In view of the circumstances 
of this case, there will be no order as to costs in this application also. 


Rule discharged. 


Before Mr. Justice Patel. 


MADANLAL RANGLAL DAGA 
a. 
GURUNATH LAXMAN PATANGE.*® 
Hyderabad Houses (Reni, Eviction and Lease) Control Act (Hyd. XX of 1954), Secs. 15(8)(a)(ili), 
21(c)—Whether for applicability of s. 15(8)(a)(iii) necessary for landlord to have business at 
time of eviction—'‘Acted illegally”, meaning of expression in s. 21(c). 

Section 15(3)(a)(iti) of the Hyderabad Houses (Rent, Eviction and Lease) Control Act, 
1954, does not lay down any condition for the eviction of a tenant to the effect that the 
landlord must have an actual business at the time of eviction. 

The words “a business which he is carrying on” in 8.15(3)(a)(sif) of the Act merely qualify 
the words “if the landlord is not occupying for the purpose of” and no more. 

Kanhayalal Kaluram v. Amolokchand', referred to. 
*Decided, March 23, 1968. Civil Revision 254 of 1968, decided by Chandrachud J., on 
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Under s. 21(¢c) of the Hyderabad Houses (Rent, Eviction and Lease) Control Act, 1954, 
acting illegally means making an illegal order and not mere error of procedure in connection 
with the illegal order. 


Tum facts are stated in the judgment. 


M. P. Kanade, for the applicant. 
8. P. Kurdukar, for the opponent. 


Parzen J. This revisional application involves the construction of s. 15 of 
the Hyderabad Houses (Rent, Eviction and Lease) Control Act, 1954 (here- 
inafter referred to as the Act of 1954) under the following circumstances: 
The petitioner ig the owner of the premises in suit. The petitioner made an 
application to the Rent Controller at Latur on November 5, 1962, against the 
opponent under s. 15 of the Act of 1954 for possession. He had terminated 
the tenancy of the opponent on October 13, 1962. The grounds for the claim 
of possession were that, the petitioner required the premises reasonably and 
bona fide for his own use; that he had a number of members in his family; 
that he had no shop in the market; that his whole income from agriculture 
was only Rs. 1,000 per year and it was not sufficient for his big family; that 
his four major sons were unemployed and inspite of his efforts they could 
not have any employment; that he had decided to start business in cloth 
and engage his four sons in the said business and that he required the 
suit premises for this business. In short, his claim was that he required the 
premises for bona fide purpose of starting his own business in it. The oppo- 
nent resisted the suit contending inter alia that the petitioner did not need 
the premises for his own personal purpose. 

Before the Rent Controller issues on merit were tried and the Controller 
was satisfied that the petitioner’s case was genuine. He further found that 
the conditions for granting possession under the section were fully satisfied. 
He accordingly made an order in favour of the petitioner. 

The opponent went in appeal to the District Court. Before the learned 
Assistant Judge it was contended that the petitioner had no right to take the 
proceedings inasmuch as s. 15(3) (a) (iti) of the Act of 1954 had no applica- 
tion, and if it did not apply the petitioner had no remedy. The learned 
Judge acceded to this contention and dismissed the petitioner’s suit. The 
petitioner comes here under s. 26 of the said Act in revision. 

The provision with which we are concerned is a part of s. 15 of the said 
Act, which deals with eviction of tenants. Sub-section (J) provides that a 
tenant shall not be evicted otherwise than in accordance with the provisions of 
this section, and it is a counterpart of s. 12(7) of the Bombay Rent Act. 
Sub-section (2) lays down the circumstances under which, if the tenant has 
not complied with the terms of the tenancy, he could be evicted and sub- 
s. (3) lays down the circumstances under which the landlord can obtain pos- 
session of the premises which he needs. Sub-section 3(a) reads as follows: 

“A landlord may subject to the provisions of clause (d) apply to the Controller for an order 
directing the tenant to put the landlord in possession of the house :— 

(i) in-case it is a residential house, if the landlord requires it for his own occupation and if 
he is not occupying a residential house of his own in the city, town or village concerned; 

(ii) in case it is a non-residential house which is used for the purpose of keeping a vehicle 
or adapted for such use, if the landlord requires it for his own use and if he is not occupying any 
such building in the city, town or village concerned which is his own or to the possession of 
which he is entitled ; 

(ii) in case it is any other non-residential house, if the landlord is not occupying for pur- 
pose of a business which he is carrying on, a non-residential house in the city, town or village 
concerned which is his own or to the possession of which he is entitled;...”’ 

The rest of the portion of this sub-section is not material for the present con- 
troversy. It was argued before the learned appellate Judge that because of 
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the words ‘‘a business which he is carrying on’’ contained in sub-cl. (ii) it 
is a necessary condition for the landlord being able to evict the tenant, that, 
the landlord must have a business in the city, town or village in which the 
property is situated, and for which he wants the tenant to be evicted. In 
other words the landlord cannot evict the tenant for starting.a new business. 

The learned Judge has not given any reasons why this construction must 
follow merely because those words have been used in the said 'sub-clauses. 
After all, it is a well-settled rule of construction that a provision should be 
reasonably and fairly read. It should be so construed as to cause least in- 
convenience and mischief if it can be avoided. In construing this ‘provision 
one cannot forget that the Rent Control Act though intended to prevent evic- 
tions from premises, was not intended to be an absolute prohibition but was 
intended to achieve a proper balance for social benefit. It was not intended 
to prevent a landlord from recovering the premises when he ‘bona fide and 
reasonably requires it for his own use, subject to the limitations contained in 
the Act. Unless, therefore, the words of the section are so clear as to work 
the result which the learned Judge has brought about, it is impossible to con- 
strue the language in the manner in which the learned Judge has construed it. 

Sub-clause (7) relates to residential premises. One condition is that the 
landlord requires it for his own occupation. There is also a further condi-~ 
tion that the landlord must not be occupying a residential house of his own 
in the city, town or village concerned. If the meaning which is sought to be 
put by the learned appellate Judge on sub-cl. (ti) were to be put on sub- 
cl. (+) it must mean that in order that the landlord can obtain possession 
even of a residential house, the necessary condition must be that he not only 
requires it for his own use but also that he is actually occupying a house 
though not his own in the same place and that a person who comes to his town 
or village from outside would not be entitled to obtain possession. Similar 
qualification is also contained in sub-cl. (#). Sub-clause (tii) applies to ‘‘any 
other non-residential house’’ i.e. a house which does not fall within sub- 
cl. (i), and the condition there is that the landlord is not occupying for the 
purpose of a business which he is carrying on, a non-residential house in the 
City, town or village concerned which is his own or to the possession of which 
he is entitled. The words used ‘‘a business which he is carrying on’’ can- 
not be taken out of the context and transposed in such a way as to read it 
as a condition precedent to the landlord being able to obtain possession. The 
words merely qualify the words ‘‘if the landlord is not occupying for the pur- 
pose of’? and no more. In order to read the sub-clause in the manner sug- 
gested not only the whole arrangement of the sub-section will have to be 
changed but even the manner of writing it will have to be changed. Reading 
the sub-section fairly and squarely so as not to create any injustice and to 
effectuate the purpose of the Act, it is impossible to hold that it lays down one 
of the conditions for eviction of the tenant to the effect that the landlord must 
have an actual business at the time of eviction. If we construe it in this 
mahner every landlord will have to start a business may be of hawker to show 
that he has got a business in the city or town but he is not occupying any 
premises there. There is no warrant for any such assumption. ' 

Tn the conclusion to which I have reached, I am supported by the judgment 
of my learned brother, Chandrachud J. in Kanhayalal Kaluram v. Amolok- 
chand.t The case arose in a slightly different form. The landlord in that 
case was carrying on a timber business in another premises. He sought evic- 
tion of the tenant from the premises in the occupation of that tenant on -the 
ground that in those premises he wanted to start a furniture shop. The learned 
Distriet Judge held that as it was not the same business that the landlord 
intended to start in the new premises, he was not entitled to apply under the 
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‘Act of 1954. Chandrachud J. refused to give this construction to sub cl. (iù) 
and he held: 


“... What is required by cl. (ii) is that the landlord must not be occupying, for the purpose 
of a business which he is carrying on, a non-residential house within certain limits, which is his 
own or to the possession of which he is entitled as an owner or in any other similar capacity, and 
that it was not necessary that it should be for the same business”. 
Mr. Kurdukar, for the opponent, argued that this is a reévisional application 
_and this Court cannot in exercise of its revisional jurisdiction interfere with 
the finding made by the learned appellate Judge, whether it be right or wrong. 
He argues that the finding is one merely of law and has no connection with 
jurisdiction. There are evidently two answers to this contention. One is 
that s. 21 of the Act of 1954 gives a right of revision against any order made 
by the subordinate Court whether original.or appellate and is in somewhat 
wider terms than s. 115, Civil Procedure Code. The first two clauses of s. 21 
‘are practically a reproduction of the two clauses of s. 115, Civil .Procedure 
Code. Clause (c), however, is differently worded and it permits a revisional 
application to the High Court on the ground amongst others that: 
“in following the procedure of passing the order, the original or appellate authority acted 
illegally or with material irregularity”. 
Acting illegally means making an illegal order and not mere error of pro- 
cedure in connection with the illegal order, because illegality or irregularity 
of the procedure is provided for separately in the same clause, It, therefore, 
clearly means that if the order is illegal, then the High Court would have 
jurisdiction to interfere with such an order. The second answer is that the 
learned Judge has clearly denied to himself the jurisdiction which was vested 
in him by saying that the application itself does not lie under the said clause. 
It is true that a Court has jurisdiction to decide rightly or wrongly. But, in 
the present case, what the learned Judge has done is not that he decided on 
merit any dispute between the parties but he decided on the interpretation of 
the section that the Court cannot determine the matter which the petitioner 
has brought before it. It denied him the right to sue under the Act. The result 
ig similar when a Court decides that a suit is barred by limitation, and the 
Privy Council and also the Supreme Court have decided that where a point 
of limitation is wrongly decided the High Court would have jurisdiction under 
s. 115, Civil Procedure Code. In my view, therefore, even if s. 115, Civil 
Procedure Code, had applied I would have been entitled to interfere in my 
revisional jurisdiction. 
In the result, I set aside the order made by the learned Assistant Judge and 
direct that the matter be decided on merits. The petitioner will get the costs 


from the opponent. Order set aside. 


Before Mr. Justice Patel and Mr. Justice Nain. 
MESSRS. SHAPOORJI NUSSERWANJI & CO. 


v. 
THE CHAIRMAN, BOARD OF TRUSTEES OF THE 
EMPLOYEES PROVIDENT FUND SCHEME, 1952.* 

Employees’ Provident Funds Act (XIX of 1952), Secs. 74, 194—Employees’ Provident Funds 
Scheme, 1952. Paras. 26, 32, 33, 35, 38, 38—Applicability of Scheme—Whether Scheme applies 
when discovery made andjor order under 3.74 made—Order under 3.7. directing payment of 
amount for period prior to date of order whether can be made. 

The Employees’ Provident Funds Scheme, 1952, becomes effective regarding an establish- 
ment immediately it is applied to the establishment and the conditions of its application 
are satisfied without an order under s.7A of the Employees’ Provident Funds Act, 1952, 


*Decided, April 18, 1968. Special Civil Application No. 678 of 1968. 
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‘ and the employer is bound to give it effect, except when a case is governed by s. 19A of the 
Act. There i» nothing in the Act or the Scheme to indicate that the Scheme becomes appli- 
cable only when discovery is made and/or an order in that respect is made. Therefore, if 
an order is made under s.7A of the Act by the Regional] Provident Fund Commissioner 
directing, after proper inquiry, the employer to make back payment, he is not applying the 
Act and the Scheme retrospectively, but is only enforcing it from the date it should have 
been implemented by the employer. 

Subbaier v. R. P. F. Commr.}, dissented from. 
Aluminium Corpn. of India v. R. P. F. Commr.? and Shanti Prasad v. Director of 
Enforcement®, reforred to. 


THE facts appear in the judgment. 
Y. N. Gadgil, for the petitioner. . 


PATEL J. By this petition the petitioner seeks to have the order made by 
the Regional Provident Fund Commissioner quashed. The said order is made 
under s. 7A of the Employees’ Provident Funds Act, 1952 (hereinafter re- 
ferred to as the Act of 1952) and calls upon the petitioner-firm to pay the 
sums of Rs. 54,275 and Rs. 1,261 into his office. 

The petitioner-firm is a partnership doing motor transport business, The 
Central Government framed a scheme under the said Act called the Em- 
ployees’ Provident Funds Scheme, 1952 (hereinafter referred to ag the 
Scheme). It issued a notification under s. 1(3)(b) of the Act of 1952 and 
applied the said Scheme to Road Motor Transport Establishments from April 
30, 1959. Respondent No. 2 intimated to the petitioner by the letter dated 
May 24, 1966, that the petitioner’s establishment fulfilled the conditions for 
the application of the Scheme with effect from July 31, 1961; that Code 
No. MB/6949 was allotted to it and that it should implement the provisions 
of the Act and the Scheme from August 1, 1961. It also gave other neces- 
sary directions. Upto the end of 1966 the petitioner did not do anything to 
implement it. On July 12, 1967, respondent No. 2 wrote another letter to the 
petitioner intimating that the period from August 1961 to April 1966 would 
be treated as prediscovery period and gave certain directions in respect of 
the waiver of the employees’ share of the fund amount. By the letter dated 
November 23, 1967, respondent No. 2 proposed December 4, 1967, for inquiry, 
to determine the amount payable by the petitioner from August 1961 to Decem- 
ber 1966 and called upon it to attend the same with records in his office. 
The petitioner replied by its letter dated November 30, 1967, that it would 
not be able to attend his office and asked for postponement. The inquiry was 
then postponed to December 23, 1967 and due intimation was given to the peti- 
tioner. The petitioner again made an excuse and did not attend. Respondent 
No, 2 then made the order and demanded the said sums from the petitioner 
(Annexure H). 

Mr. Gadgil, for the petitioner, has made three contentions before us: (1) That 
the petitioner becomes liable only after a code number is assigned to it 
(2) that by an order under s. 7A of the Act the petitioner cannot be called up- 
on to pay any amount for a period prior to the date of the order, and (3) that 
it was not heard before the making of the order. 

We will first consider the Act and the Scheme. Section 1(3) of the 
Act of 1952 applies in the first instance to factories engaged in indus- 
tries specified in Schedule I and in which twenty or more persons are em- 
ployed and cl. (b) of the sub-section gives power to the Central Government 
to apply it to other establishments. Section 2 is a definition section. Section 
5 enables the Central Government to frame a Provident Fund Scheme for 
establishment of provident funds and then to establish a Fund in accordance 
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with the Act and the Scheme, and, to vest it in Central Board of Trustees; the 
constitution of which is provided by s. 5A. Section 5B of the Act relatea to 
the appointment of a State Board of Trustees and its powers and s. 5C 
makes these Boards bodies corporate. Section 5D relates to appointment of 
officers under the Act and s. 5E deals with delegation of powers by the 
Central Government and the Board to the officers. Section 6 prescribes the 
quantum of contribution payable by the employer and the employee. Section 
7A provides for determination of the amount due from any employer, empowers 
the Central Provident Fund Commissioner, any Deputy Provident Fund Com- 
missioner or any Regional Provident Fund Commissioner to hold an inquiry, 
gives him limited powers of a Court, and by sub-s. (4) makes his order final. 
Section 8 enables the amount due and penalty to be recovered as land re- 
venue. Section 10 provides that the amount standing to the credit of any 
member cannot be assigned or charged and attached in execution. On the 
death of the employee the same is to vest in his nominee subject to any deduc- 
tion authorised by the Scheme. Section 14B gives the Central Government 
power to recover damages not exceeding the arrears in case of default in the 
payment of any contribution to the Fund or in the transfer of accumulations 
to the Fund under s. 15(2). Section 15 makes provisions relating to existing 
funds and ss. 16 and 17 provide for exemptions. The rest of the provisions are 
not very material. 

There is no section which directly provides that the contributions by the 
employer and employee shall be payable at any particular time. Section 5(/) 
of the Act enables the Central Government to frame a Scheme for the esta- 
blishment of the fund and s. 5(¢B) provides that a Scheme so framed may 
provide for all or any of the matters specified in Schedule II, item 2 of which 
speaks amongst other things of the time and manner in which contributions 
shall be made to the fund by the employers. It is clear that this is to be 
provided for in the Scheme and in our view the Scheme has effectively done so. 

Of the Scheme only a few provisions need be considered, viz. paragraphs 26, 
32, 33, 35, 36 and 38. Paragraph 26 requires that every employee shall be- 
come a member of the Fund from the beginning of the month following that 
in which the Paragraph comes into force in the establishment if on such date 
he has completed one year’s continuous service or has worked for not less 
than 240 days during a period of twelve months in that establishment or any 
other establishment to which the Act applies under the same employer ete. 
Sub-section (2) relates to those who qualify after the coming into force of the 
Scheme. Paragraph 26B gives power to the Regional Commissioner to decide 
in case of doubt whether an employee is entitled to become a member. Para- 
graphs 33, 35, 86 and 38 are important and so far as relevant are as follows: 


“88. Every person who is required or entitled to become a member of the Fund shall be 
asked forthwith by his employer to furnish and shall, on such demand, furnish to him, for com- 
munication to the Commissioner, particulars concerning himself and his nominee required for 
the declaration form in Form 2. Such employer shall enter the particulars in the declaration 
form and obtain the signature or thumb-impression of the person concerned. 

85. The employer shall prepare a contribution card in Form 8 as may be appropriate, in 
respect of every employee in his employment at the commencement of the Scheme or who is 
taken into employment after that date and who is required or entitled to become or is a member 
of the Fund including those who produce an Account Number and in respect of whom no fresh 
Declaration Form is prepared. 

86(1). Every employer shall send to the Commissioner, within fifteen days of the commence- 
ment of this Scheme, a consolidated return. ... of the employees required or entitled to become 
members of the Fund showing the basic wage, ... paid to each of such employees: 

(2). Every employer shall send to the Commissioner within fifteen days of the close of each 
month a return— 

(a) in Form 5, of the employees qualifying to become members of the Fund for the first 
time during the preceding month together with the declarations in Form 2 furnished by such 
qualifying employees, and . 
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(b) in such form as the Commissioner may specify, of the employees leaving service of the 
employer during the preceding month. 

(5) Every employer shall maintain such accounts in relation to the amounts contributed 
to the Fund by him and by his employees as the Central Board may, from time to time, direct, 
and it shall be the duty of every employer to assist the Centra] Board in making such payments 
from the Fund to his employees as are sanctioned by or under the authority of the Central Board. 

88(1). The employer shall, before paying the member his wages in respect of any period 
or part of period for which contributions are payable, deduct the employee’s contribution from 
his wages which together with his own contribution as well as an administrative charge of such 
percentage ... he shail within fifteen days of the close of every month pay the same to the Fund 
by separate bank drafts or cheques on account of contributions and administrative charge :... 

(2) The employer shall forward to the Commissioner, within twenty five days of the close 
of the month, a monthly consolidated statement, in such form as the Commissioner may specify, 
showing recoveries made from the wages of each employee and the amount contributed by the 
employer in respect of each such employee”. 

These provisions clearly indicate that it is the duty of the employer to 
obtain particulars of employees required to become members forthwith (Para- 
graph 33) i.e. as soon as conditions of Paragraph 26 are satisfied and then 
make returns within fifteen days of the commencement of the Scheme and he 
has to maintain the accounts of the contributions (Paragraph 36) and 
start making payments under Paragraph 38. There is no reference to liabi- 
lity arising on discovery or on making of an order under s. 7A of the Act 
or on assignment of the Code number. Assigning of Code number is merely 
a matter of procedure for the purpose of keeping proper accounts, These 
Paragraphs clearly indicate that the matters necessary for the recovery and 
payment of respective contributions to the Fund particularly of Paragraph 36, 
have to be completed within fifteen days of the commencement of the Scheme, 
and contributions by the employer and employee and the deduction of the 
same from the wages of the latter are not made dependent upon an order of 
any authority. 

Mr. Gadgil relies upon the decisions in Aluminium Corpn. of India v. 
R. P. F. Commr.! and Subbaier v. R. P. F. Commr? 

The first case has clearly no application. In that case there was a doubt 
whether the Scheme was applicable to the petitioning Corporation. The Cor- 
poration had made a query in that regard and the Regional Provident Fund 
Commissioner by a letter dated March 23, 1953 wrote saying ‘‘subject to eon- 
firmation by Government, your factory does not come within the purview of 
the Employees’ Provident Funds Act, 1952’’. The matter was then referred 
to the Central Government under s. 19A which gives it powers to give direc- 
tions in case of difficulty in the application of the Act or if any doubt arises 
whether any establishment falls within the Act and the Scheme. By the 
order dated April 28, 1957, the Central Government held that the Act and 
the Scheme applied to it and called upon the Corporation to implement the 
Scheme as from November 1, 1952 and gave directions to it to make the pay- 
ment of employer’s share of the Fund and administration charges, waiving 
the employees’ share. The period between November 1, 1952 to November 1, 
1956 was treated as if it was prediscovery period. The ‘Corporation ap- 
proached the High Court. The Court held that the Scheme could not be 
applied by the order retrospectively. It is clear that where there is a genuine 
doubt about the application of the Act, until the doubt is removed, the Act 
and the Scheme cannot apply. If the Act and the Scheme, therefore, became 
applicable to the Corporation from the date of the order or decision which 
resolved the doubt, then clearly in so far as the direction for the implemen- 
tation of the Scheme from a prior date was concerned it was bad: The ob- 
servations of the learned Judge have, therefore, to be read in the context of 
the fact that the doubt came to be ‘removed only by that order. 
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Subbater’s case ig a case of non-detection. The learned Judge after re- 
ferring to s. 14B of the Act and Paragraph 33 of the Scheme observes 
_(p. 115): 

“The gist of these provisions is such as to make them operative only on and from the point 
of time when the authorities hold that a particular unit is within the ambit of the Act and make 
@ consequential demand in terms of the Act and the scheme. Any demand for a back period 
appears to be not merely illogical and oppressive, but plainly inconsistent with the terms of the 
enactment, which are manifestly prospective in their operation. It is true that neither harshness 
or inequity can defeat a statute. There is no duty laid on the Court to yield to absurd con- 
struction of statutes. If such a construction can be avoided, the Court will do so and no rule of 
interpretation can forbid it.” 

‘The observations no doubt support Mr. Gadgil. With all respect, there is a 
fallacy in the reasoning of the learned Judge. No one is applying the Act 
‘and the Scheme by an order retrospectively. What is being done is that the 
same is being enforced from the date from which it became applicable there 
heing no doubt about the matter, nor any question of a decision by the Cen- 
tral Government under s. 19A of the Act arising. We have already indicated 
that the Act and the Scheme automatically apply as soon as the conditions 
for their application are satisfied, and duties have been cast upon the em- 
ployer to do certain preliminary things within a fortnight of the Scheme 
applying and to start enforcing it qua such employees as are required to become 
‘members of the Fund immediately. There -is nothing in the Act or the 
Scheme to indicate that.the Scheme becomes applicable only when the dis- 
covery is made and/or an order in that respect is made. This construction 
if accepted, would encourage evasion, for an undertaking to whom the Scheme 
is applicable may remain undiscovered either inadvertently or deliberately. 
“A construction which leads to such results must ‘be avoided’’: See Shanti 
Prasad v. Director of Enforcement? and Maxwell, Interpretation of Statutes, 
„41th edn., page 109 where the learned author says: 

“ ‘The office of the judge is, to make such construction as will suppress the mischief, and 

advance the remedy, and to suppress all evasions for the continuance of the mischief.’ (Mag- 
dalen College Case.) To carry out effectually the object of a statute, it must be so construed as to 
defeat all attempts to do, or avoid doing, in an indirect or circuitous manner that which it has 
prohibited or enjoined. (Com. Dig. Parimt. (R). 28)”. 
Of course, it goes without saying that the statute must be read fairly and 
reasonably without overstretching the language. On a fair reading of the 
‘provisions of the Scheme and the Act, we have no doubt that it becomes 
effective regarding an establishment immediately it is applied and the con- 
ditions for its application are satisfied without an order under s. 7A of the 
‘Act and the employer is bound to give it effect, except when a case is govern- 
ed by s. 19A of the Act. If‘this is so, if an order is made under s. 7A of 
the Act by the Regional Provident Fund Commissioner directing, after pro- 
per inquiry, the employer to make back payment, he is not applying the Act 
and the Scheme retrospectively, but is only enforcing it from the date it 
should have been implemented by the employer. Surely, in this there can be 
no injustice, 

Incidentally, it was argued, relying on the Aluminimum Corpn. of India’s case 
that in respect of employees who have left the employment the Regional Com- 
missioner has no power to call upon payment. That would seem to be so. 
The Provident Fund Scheme is introduced for the benefit of the employee and 
he is the owner of the amount to his credit as Paragraphs 61 to 73 of the 
Scheme indicate. It is true that Paragraphs 69(3), (5), (6) and 71 permit 
forfeiture to.Government of the employer’s contribution. These provisions, 
however, appear prima facie void, being confiscatory for no rational reason. 
However, the question may be decided when the occasion arises. Even if they 
are valid, having regard to the purpose of the Scheme, if the employees have 
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left the employment, it cannot be implemented. But, the diffculty in Mr. 
Gadgil’s way is that the petitioner does not allege that between 1961 and 
1966, when it was called upon to implement the Scheme, any employees had 
left the petitioners’? employment and the continuance of the Fund in their 
favour under the provisions of the Act is not possible. This contention also 
must fail. 

He also argued that administration charges are improperly levied as there 
was nothing to be administered during the past period. Administration 
charges do not consist merely of the expenses for the keeping of account and 
preparing of the cards. Paragraph 54 of the Scheme shows that administra- 
tion charges consist of quite a large number of items including salaries of the 
employees, officers ete. This would also include the detection staff. More- 
over, accounts of the employees for the back period will have to be made. 
The Regional Provident Fund Commissioner, therefore, was right in calling 
upon the petitioner to pay the administration charges for the period from 
1961 to 1966. 

The last point that remains is that the petitioner was not heard. The 
Regional Provident Fund Commissioner gave sufficient opportunity to the peti- 
tioner but if its partners turned their back and did not co-operate with the 
Commissioner, no fault can be found with the order. 

We recommend that if the petitioner pays the amount demanded from it 
and then requests the Regional Provident Fund Commissioner to reconsider 
ue case and reassess the actual amount payable by it, he should do so if 

è can. 


Before Mr. Justice Patel and Mr. Justice Nain. 
POWER CABLES PVT. LTD. v. B. K. POTDAR.* 


Displaced Persons (Compensation and Rehabilitation) Act (XLIV of 1954), Sec. 19—Constitution 
of India. Art. 14—Validity of s. 19. 


Section 19 of the Displaced Persons (Compensation and Rehabilitation) Act, 1964, is no 
ultra vires art. 14 of the Constitution of India and is valid. 
N. I. Caterers v. State of Punjab’, explained. 


Tus facts appear in the Judgment. 


E. P. Bhatt and B. M. Amin, instructed by Ambubhai and Diwanji, for the 
petitioners. 


PATEL J. The Hindustan Electric Company had agreed to purchase from 
the State Government the land and building of the ex-Military Vehicles Depot 
near Vithalwadi at Ulhasnagar and took possession of the same. In its turn, 
the Hindustan Electrice Company agreed to sell a portion of the same to the 
petitioner subject to the sanction of the Government. This permission the 
Government gave on July 19, 1958. The petitioner entered into possession of 
the land. Eventually, sale deed was executed. 

It seems that near this land is situated land which is a part of the pool of 
properties constituted under the Displaced Persons (Compensation and Reha- 
bilitation) Act, 1954 (hereinafter referred to as the Act). It was discovered 
that the petitioner had encroached upon a large area of that land. The Admi- 
nistrator of Ulhasnagar Township issued to the petitioner notice dated March 
81, 1966, to show cause why the encroachment should not be removed. Sufi- 
cient time was given for the purpose and the inquiry was fixed on April 15, 
1965. The petitioner then asked for particulars of encroachment. The 
` Manager of the Township then furnished a sketch to the petitioner, Later, 
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the petitioner filed a written statement before the Manager on February 7, 
1967. Thereafter, inquiry was held on April 23, 1967, and on May 26, 1967, 
the Manager passed an order for removal of encroachment in an area of 25915 
square yards under s. 19(3) of the Act. 

The order (exh. E) shows that detailed survey was carried out by the District 
Inspector of Land Records and he found that there was encroachment of an 
area of 25915 sq. yds. It also shows that the petitioner had no defence. 

The answer to the present’ petition is that there is inordinate delay. The 
order was made in May 1967 and the petition is filed in April 1968, practi- 
cally a year after. Representations having been made cannot furnish mee 
answer. i 

Apart from this, the petitioner took its chance and contested the merits of 
the matter. It cannot be contended that it had no opportunity to prove its 
case, nor that it was inadequate. As the order shows, there was practically 
no answer. 

The contention made before us is that s. 19 of the said Act is ultra vires 
art. 14 of the Constitution and the order is, therefore, without jurisdiction. 
For this purpose, reliance is placed on the decision of the Supreme Court in 
N. I. Caterers Lid. v. State of Punjab! The question before the Court was 
whether s. 5 of the Punjab Public Premises and Land (Eviction and Rent 
Recovery) Act of 1959 was valid. By a majority of three to two, the Court 
held that s. 5 was hit by art. 14 of the Constitution. The reasoning of the 
majority is this, The Act did not take away the ordinary remedy of suit 
available to the Government for recovery either of possession or rent of the 
property. The Act gave the Government an additional remedy of a summary 
nature for the purpose. The Court held that no principles were formulated 
for the guidance of the officer to enable him to choose one and not the other; 
that it could be arbitrarily used for evicting some occupants under that section 
and not others and that the said section was bad. The decision has no 
application to this case at all. 

Under the Act of 1954 the scheme is entirely different. Section 19(/) gives 
the Managing Officer wide powers of cancelling allotments, terminating and/or 
amending the terms of leases and allotments. Sub-section (2) requires deli- 
very of possession by any person in possession of the property which is part 
of the pool, if demanded by the Managing Officer or Managing Corporation 
and sub-s. (3) enables the Managing Officer or the Managing Corporation to 
eject any such person on his failure to hand over possession. Evidently a 
trespasser could also be evicted. Section 22 provides for appeal against the 
order made by any officer under the Act. Section 24 gives powers of revision 
to various officers. Section 26 defines powers of officers making inquiries, and 
they are sufficiently wide to enable the officers to properly determine any ques- 
tion that may arise. Section 36 excludes the jurisdiction of regular Courts 
in respect of any matter that could be decided or determined by any of the 
authorities under the Act. Thus the Act, in cases falling within it pro- 
vides a summary remedy of eviction and bars any suit in respect of the same. 
It thus makes the occupants of properties falling within the Act, a separate 
class from the occupants of other properties and provides for a ’ speedy and 
effective remedy of recovering possession absolutely essential for effectuating 
the purposes of the Act. This Act was passed for the rehabilitation of dis- 
placed persons who came to this country in the wake of partition of the 
country in 1947. Earlier, the properties of persons who left the country were 
taken over as evacuee properties, All these properties or their realizations 
and such other properties as were assigned by the Government for the pur- 
pose, became part of the compensation pool, for the management of which the 
Central Government was authorised to make arrangements such as appointing 
managing officers or corporations. In order that the purpose of the Act should 
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be carried out, whenever necessary, possession should be readily -available. 
Hence the special provision has been made by the Act. The classification as 
made, therefore, by the Act is fully justified and necessary, and, must be re- 
garded as reasonable. In the above case, Shelat dJ., who delivered eae majo- 
rity judgment, says (p. 1586) :- 

t“ ..Nevertheless, it is possible to say that there is an intelligible differentia between the two 
‘classes of occupiers (occupiers of public property and occupiers of private property) that they 
are not similarly situated in that in the case of public properties and premises the members of 
the public have a vital interest and are interested in seeing that such properties and premises 
are free from encroachment and unauthorised occupation as speedily as possible”. 

The subsequent reasoning clearly shows that the case was decided on the 
assumption that such classification was valid. The invalidity of s. 5 resulted 
from the circumstance that s. 5 left it to the discretion of the Government 
even as to the same class of occupants, the arbitrary power of filing a suit 
against some occupants and selecting some for summary eviction. This deci- 
sion cannot support Mr. Bhatt in his present contention. No-other ground of 
invalidity of s. 19 of the Act is boa We, therefore, hold that s. 19 of the 
Act is valid. 

Hence the order of rejection. < 


‘CRIMINAL REVISION. 


‘Before Mr. Justice Patel and Mr. Justice L. M. Paranjape. 
_ CHATRAPATI SHIVAJI CO- OPERATIVE HOUSING . SOCIETY LTD, 


THE STATE OF ‘MAHARASHTRA. yi 


Criminal Procedure Code (Act V of 1898), Secs. 133, 140, 435, 439—-Order -passed by magistrate 
under 8.133 read with 8.140—Whether High Court has revisional jurisdiction against such order 
—Applicability of para. 1 of 8. 133(1)—Expressio unius est exclusio”alterius, rule whether of 
universal application—Bombay Land Revenue Code (Bom' V of 1879), Sec. 37. 


The High Court hae revisional jurisdiction against an order of a magistrate made under 
8.138 read with s. 140 of the Criminal Procedure Code, 1898, as amended by the State 
Government. 

Banubai Bandu Karale v. Fulabai Mangaldas Shah’, Tulshiram Ganpat Lute v. Keshav 
Raghunath’ and Duru Lachiram v. Ramchand’, dissented from. 

State of Uttar Pradesh v. Kaushailiyat, Lallubhai Dayaram.v. State of Bombay* and Ram- 
chandra Nagoji v. Dhondiram’, referred to. 

For the applicability of para 1 of s. 188(7) of the Criminal Proccdure Code the pubie 
must have a right of way which is being obstructed. or on which nuisence is made or it must 
be a public place where any of these things is dore. 

The rule expressio unius est exclusio_alteriues is not of universal application and has to be 
applied with caution. - 


Survey No. 20 originally belonged to one Tadiwala and was situated near- 
about Kopri Colony. A channel was formed in this area and it drained the 
rain water from the surrounding high level area and that channel after 
passing the Shiv Temple in the Kopri Colony passed through the land bearing 
S. No. 20. In about 1956, some persons residing in the Colony started discharg- 
ing their septic tank effluent into this channel, as a result of which Tadiwala and 


“Decided, October 21, 1966. Criminal Re- - on December 18, 1962 (Saree): 
vision Application No. 955 of 1966. . 8 (1964) Criminal Revision Application 
-1 (1062) Criminal ‘Revision Application No. 687 of 1964, decided by Naik J., on Decem- 
No. 714 of 1962, decided by-Palekar J., on ber 16, 1964 (U 
November 26, 1962 (Unrep.). 4 [reci] A.LR. S.C. 416. 

2 (1962) Criminal Revision Application 5 (1957) 59 Bom. L.R. 94 
No. 621 of 1962, decided by Chainani €:J:,: 6 a006, 88 Bom. L.R. oe 
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his tenants protested to the Manager of the Kopri Colony and also to the State 
Government, It was contemplated by the Government and the parties 
concerned, i.e. Kopri Colony Management and the Thana Municipality, to make 
permanent nalla by laying pipes. Tadiwala sold the land to Chhatrapati 
Shivaji Co-operative Housing Society (petitioner), and the Society proposed to 
divert the nalla so as to run parallel to its boundary line until permanent 
arrangement was made by either the Municipality of Thana, the State Govern- 
ment or the Management of the Kopri Colony, for permanent drainage of the 
water. The Society obtained permission of the Municipality for doing 80, 
which was granted in 1962, and thereafter the diversion was made. 

On June 28, 1965, the Officer in charge of the Kopri Colony who was ap- 
pointed under the Displaced Persons Compensation and Rehabilitation Act, 1954, 
wrote to the Sub-Divisional Magistrate, Thana, saying that the petitioner 
Society had diverted the nalla to run parallel to the boundary of S. No. 20, 
but the water did not pass through the gutter immediately and therefore 
there was some danger to 82 cabins constructed near Shiv Temple. He also 
complained that some dirt entered the septic tanks situated nearabout. He 
alleged that there was public nuisance and the Society should be asked to re- 
store the original flow of water to continue as before. The Officer also per- 
suaded the Thana Municipality to withdraw the permission which it had al- 
ready granted to the Society for diverting the nalla. 

The Sub-Divisional Magistrate made initial order on June 26, 1965, 
wherein he alleged that the diversion of the nala had resulted 
in public nuisance and that the same was injurious to public health and 
directed that the Society should, therefore, remove it and restore the original 
flow of the nalla or to appear before him. This order was made under s. 133 
of the Criminal Procedure Code. The petitioner appeared before the Sub- 
Divisional Magistrate and showed cause. Thereafter the Sub-Divisional Magis- 
trate made the final order under s. 140 of the Criminal Procedure Code, on 
August 3, 1965. By this order he made the notice absolute. The petitioner 
went in revision before the Court of Sessions against this order. The Sessions 
Court, however, rejected his revisional application. 


The petitioner applied in revision to the High Court. 


- R. Jethmalani with A. G. Noorani, for the applicant. 
. V. T: Gambhirwala, Assistant Government Pleader, for the State. 


- Pareu J. [His Lordship after stating the facts, proceeded.} Mr. Gambhir- 
wala contended that a revisional application does not lie against an order 
under s. 183 of the Criminal Procedure Code as held in Banubai Bandu 
Karale v. Fulabat Mangaldas Shah! by Mr. Justice Palekar, Tulshiram 
Ganpat Lute v. Keshav Raghunath? by the late Chief Justice Chainani and 
Duru Lachiram v. Ramchand by Mr. Justice Naik. This important question, 
therefore, must first be considered. 

` Before we go to the authorities we would like to consider the question on 
the provisions of the Criminal Procedure Code as amended by the State of 
Bombay. The amendment followed in the wake of the decision of several 
State Governments to separate the judiciary from the executive. Originally 
there was no such separation of powers and very often functions executive 
and judicial were mixed up and so were the several authorities discharging 
these functions. As a result of the separation of these two functions certain 
provisions of the Criminal Procedure Code relating to the appointment of 


1 (1862) Criminal Revision Application on December 18, 1962 (Unrep.). 
No. 714 of 1962, decided Palekar J., on Novem- 8 (1964) Criminal Revision Application 
ber 26, 1962 (Unrep.). No. 687 of 1964, decided by Naik J., on 
2 (1962) Criminal Revision Application December 16, 1964 (Unrep.). 
No. 621 of 1962, decided by Chainani C.J., 
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Magistrates, their subordination and their functions that they had to exercise 
came to be amended. 

Throughout this judgment we will refer to the sections of the Criminal Pro- 
cedure Code only as amended by the State Government by amending Acta 
XXIII of 1951, VIII of 1954 and XXXIX of 1955. The main amending Act, 
however, is the first Act. Section 6 divides all Criminal Courts into two 
classes: First: Courts of Sessions and Second: Court of Magistrates. As a 
consequence s. 6A became necessary. It provides for two classes of Magistrates, 
one Judicial Magistrates and second Executive Magistrates. The Judicial 
Magistrates are divided into five classes, they are: (1) Presidency Magistrates, 
(2) Magistrates of the First Class, (3) Magistrates of the Second ‘Class, 
(4) Magistrates of the Third Class, and (5) Special Judicial Magistrates. The 
Executive Magistrates falling under the second head are again divided into five 
classes, they being (1) District Magistrates, (2) Sub-Divisional Magistrates, 
(3) Taluka Magistrates, (4) Presidency Magistrates specially empowered by 
the State Government, and (5) Special Executive Magistrates. Sections which 
relate to the appointment of different kinds of officers need not be referred to. 

Section 17, sub-s. (Z) relates to subordination of Judicial Magistracy and 
it provides that all Judicial Magistrates appointed under ss. 12 and 14 and all 
Benches constituted under s. 15 shall be subordinate to the Sessions Judge... 
The counter-part thereof is s. 17A and relates to the Executive Magistrates. 
It provides s. [17A(/)]: All Executive Magistrates appointed under s. 13 or 
14 shall be subordinate to the District Magistrate; and every Taluka Magis- 
trate shall also be subordinate to the Sub-Divisional Magistrate; subject, how- 
ever, to the general control of the District Magistrate. Section 17B provides 
for general subordination of various Courts to the High Court. It says that 
the Courts of Sessions and Courts of Magistrates (including Courts of Presi- 
dency Magistrates) shall be Criminal Courts inferior to the High Court and 
Courts of Magistrates outside Greater Bombay shall be Criminal Courts in- 
ferior to the Court of Sessions. 

The power of revision by the High Court of any order passed by an in- 
ferior Criminal Court is contained in s. 485 read with s. 489. Section 485(/) 
relates to the powers of the High Court and Sessions Court and similarly 
sub-s. (2) relates to the powers of the District Magistrate, and Sub-Divisional 
Magistrate for similar purposes. Sub-section (7) enables the High Court or 
the Sessions Judge, except the Sessions Judge of Greater Bombay, to call for 
and examine the record of any proceedings before any inferior Court situated 
within the local limits of its or his jurisdiction for the purpose of satisfying 
itself or himself as to the correctness, legality or propriety of any finding, 
sentence or order. The rest of the section is not necessary for our present 
purpose. Sub-section (4) enables the High Court to call for and examine the 
record of any proceeding in respect of an order made under ss. 118, 122, 143, 
144 or 145, notwithstanding the fact that such proceeding was before an Exe- 
cutive Magistrate or the Commissioner of Police as the case may be. Sections 
436 and 437 need not be referred to. 

Section 438 enables the Sessions Judge, other than the Sessions Judge of 
the Court of Sessions for Greater Bombay, to refer the matter to the High 
Court if he thinks fit on examining the record of a case under s. 485 or 
otherwise. Section 488A gives similar powers to the District Magistrate to 
make a reference to the High Court in respect of orders made under ss. 118, 
122, 143, 144 or 145. Sub-section (2) gives the District Magistrates all powers 
of an Appellate Court in respect of orders made in proceedings other than 
under ss. 118, 122, 148, 144 or 145. The rest of the sub-sections are not 
material for the present purpose. From the provisions above-referred to it is 
obvious that the Legislature even at the time of amendment of the Code in- 
tended to divide all Courts into two classes, viz. Courts of Sessions and 
Courts of Magistrates, and all Magistrates into two classes, ie. Judicial Magis- 
trates and Executive Magistrates. Section 17, makes Judicial Magistrates 
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subordinate to the Courts of Sessions, and enables the Sessions Judge to make 
rules or give special orders consistent with the Code as to the distribution of 
business among such Magistrates and Benches. Similarly, s. 17A gives similar 
powers to the District Magistrate for similar purposes. Section 17B, how- 
ever, is a general section, which defines subordination of various Courts to the 
High Court and it is not limited in its ambit. 

Section 17B is very widely worded and makes the Courts of Sessions and 
the Courts of Magistrates, Criminal Courts inferior to the High Court. It 
similarly provides that the Courts of Magistrates outside Greater Bombay shall 
be Criminal Courts inferior to the Court of Sessions. One thing which is 
very apparent is that this section even after the separation of the judiciary 
from the executive does not limit its application only to the Judicial Magis- 
trates but to the Courts of all Magistrates. The words ‘‘Courts of Magis- 
trates” are general words applicable to all Magistrates who exercise judicial 
functions as Courts whether they be judicial or executive. In a way it is true 
that the general words “Courts of Magistrates’? may include the ‘‘Courts of 
Presidency Magistrates’? but it does not follow that by merely adding an 
explanation ‘‘including Presidency Magistrates’ in the brackets the Legisla- 
ture could be said to have intended to limit the words ‘‘Courts of Magis- 
trates’’ to Courts of Judicial Magistrates of the First Cass, Magistrates of the 
Second Class, Magistrates of the Third Class and the Special Magistrates. 
Mr. Gambhirwalla relied upon the bracketed words ‘‘including the Courts of 
Presidency Magistrates’’ and argued that this must suggest that the words 
‘Courts of Magistrates” could only mean Courts of Judicial Magistrates, but 
‘we are not impressed by this argument. In the first place nothing prevented 
the Legislature from saying ‘‘Courts of Judicial Magistrates’. Without the 
bracketed words it would have been possible to contend that ‘‘Courts of Magis- 
trates’? would only mean Courts of Magistrates of First, Second and Third 
Class and other Magistrates since s. 6A puts Presidency Magistrates in a 
separate class. In this connection it must be noticed that the subordination 
of officers as such has been provided for by ss. 17 and 17A for administrative 
purposes. Section 17B has a wider import and it is intended to lay down 
that all Courts under the Code are inferior to the High Court and Sessions 
Courts for other purposes of the Code. To hold that the words “Courts of Magis- 
trates’’ must mean only four categories of Magistrates under the heading 
«Judicial Magistrates’? defined in s. 6A would require us to add the word 
‘Judicial’ between the words ‘of’ and ‘Magistrates’ and again similar word 
between the words ‘of’ and ‘Magistrate’ appearing in the second part of that 
sub-section. 

Under the Criminal Procedure Code even Magistrates who are 
known as Executive Magistrates may discharge judicial functions and it ap- 
pears to us that the purpose of s. 17B was to provide that all Courts of 
Magistrates which exercise judicial functions and Courts of Sessions shall be 
Criminal Courts inferior to the High Court and similarly they shall be Cri- 
minal Courts inferior to the Courts of Sessions. If one has regard to the 
elaborate provisions that are made regarding an enquiry under s. 133 to s. 140 
there cannot be any doubt that though the powers in this connection are 
exercisable by a District Magistrate or a Sub-Divisional Magistrate, the powers 
are judicial and that he acts as a Court. This conclusion is supported by 
the decision in State of Uttar Pradesh v. Kaushailiya.* The case arose out of 
an order made by a City Magistrate under s. 20 of the Suppression of Im- 
moral Traffic in Women and Girls Act. The City Magistrate of Kanpur 
issued a notice under s. 20(/) of that Act to show cause why the respondents 
should not be required to remove themselves from the place where they were 
residing and be prohibited from re-entering them. After showing cause, of 
which the Magistrate was not satisfled, he made the final orders. While deal- 


4 [1964] ALR. S.C. 416. 
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ing with the reasonableness of the provisions Mr. Justice Subba Rao speaking 
on behalf of the Court observed (p. 421): 


“The fact that the enquiry does not relate to an ‘offence’ is not decisive of the question 
whether the Magistrate is functioning as a court. There are many proceedings under the Code 
of Criminal Procedure, such as those under ss. 188, 144, 145, and 488 which do not deal with 
offences but still it is never suggested that a Magistrate in making an enquiry in respect of matters 
thereunder is not functioning asa court. We, thercfore, hold that in the circumstances the Magis- 
trate must be held to bo acting a3 a court. If the Magistrate is acting as a court, as we have 
held he is, it ig obvious that he is subject to the rovisional jurisdiction conferred under 
ss. 485 and 439 of the Code of Criminal Procedure.” 

Mr. Gambhirwala relied upon the decisions to which reference has been 
made. Mr. Justice Palekar considered this question in Banubat Bandu Karale 
v. Fulabai Mangaldas Shah. In that case a Sub-Divisional Magistrate made 
an order against the petitioner under s. 183 of the Criminal Procedure Code. 
The learned Judge held that the Magistrate had exceeded the powers given to 
him under s. 133 of the Criminal Procedure Code, but further held that he 
could not interfere with this order in his revisional jurisdiction. The learned 
Judge took this view on the ground that s. 435, sub-s. (4) limited the powers 
of the Iligh Court to the orders made by the Executive Magistrates only 
under ss. 118, 122, 148, 144 or 145, thus applying the rule expressto umius 
est exclusio alterius. This rule is, however, not of universal application and 
‘has to be applied with caution. Maxwell in his Interpretation of Statutes (9th 
ed., at p. 318) observes: 

“Provisions sometimes found in statutes enacting imperfectly or for particular cases only 
‘that which was already and more widely the law have occasionally furnished ground for the 
contention that an intention to alter the general law was to be inferred from the partial or limited 
‘enactment, resting on the maxim expressio unius est exclusiv alterius. But that maxim is in- 
applicable in such cases, The only inference which a court can draw from such superfluous 
provisions (which generally find a place in Acts to meet unfounded objections and idle doubts), 
ig that the Legislature was either ignorant or unmindful of the real state of the law, or that it 
acted under the influence of excessive caution.” 

‘It is possible to say that the power exercised under ss. 118, 122, 143, 144 or 
145 by an Executive Magistrate though judicial is a power exercisable by the 
Government whose responsibility it is to keep the peace. One may call it the 
exercise of the Stately function as such, and therefore, it may have been thought 
necessary to give jurisdiction to the High Court ex majori cautela. The two 
“other decisions merely purport to follow the decision of Mr. Justice -Palekar. 
For the reasons stated by us we, with respect, disagree with the view taken by 
Mr. Justice Palekar and hold that the High Court has revisional jurisdiction 

-against an order of a Magistrate made under s. 133 read with s. 140 of the 
Code. 

Two other decisions have to be considered. The first is Lallubhai Dayaram 
: v. State of Bombay. In that case a Sub-Divisional Magistrate held proceed- 
ings under s. 145 of the Criminal Procedure Code. After holding the en- 
quiry he made a final order under s. 145, sub-s. (4). The petitioner made 
an application in revision to the Sessions Court. The Sessions Judge held that 
he had no jurisdiction to deal with the matter. Mr. Justice Chainani speak- 
ing for the Bench did not decide whether a proceeding under s. 145 is a pro- 
ceeding entertained by a Criminal Court. He said that a revisional applica- 

` tion did not lie to the Sessions Court in view of the special provisions of 
s. 435, sub-s. (4) of the Code which enabled the High Court to exercise powers 
of revision in such a proceeding, which excluded the general provision. This 
decision dealt only with the power of the Sessions Court to revise an order 
made by a Sub-Divisional Magistrate under s. 145(2). The same reasoning, 
however, will not apply so far as the powers of the High Court are concerned 
in respect of proceedings other than those referred to in s. 485(4). It is not 


5 (1957) 59 Bom. L.R, 942. 
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possible to contend that. because under s. 435, sub-s. (2) revisional. jurisdic- 
tion is conferred on the District Magistrate or the Sub-Divisional Magistrate, 
the High Court cannot have revisional jurisdiction, since in relation to orders 
made under ss. 118, 122, 148, 144 or 145 such jurisdiction is conferred in the 
High Court.. It is obvious, therefore, that the revisional powers of the Dis- 
trict Magistrate do not affect the powers of the High Court to revise those 
orders by the very scheme of the Act. 

The next case to which a reference has been made is Ramchandra Nagoji v. 
- Dhondiram. - This was again a case of an order made by a Sub-Divi- 
sional Magistrate under s. 145. The Sessions Judge had declined to. exercise 
jurisdiction to'revise-the order. In this case it was argued before the learned 
Judge that a proceeding under s..145 was a proceeding before an inferior Cri- 
minal Court,’ which question was-left open in Lallubhai Dayaram’s case. The 
learned Judge rejected that contention. While construing s. 17B -the learned 
Judge said that the words ‘‘Courts of Magistrates (including the -Courts of 
Presidency “Magistrates) ”? must’ mean Courts of Judicial Magistrates, as, accord- 
ing to him, the words in the bracket ‘‘including the Courts. of’ Presidency 
Magistrates’’ would be redundant. In this connection it must be noticed that 
the words ‘‘including the Courts of Presidency Magistrates’’: are enclosed in 
a. bracket. -This would show that it was intended to prevent some possible 
argument that the Courts of Presidency Magistrates were not included within 
the words ‘‘Courts of Magistrates’? We have already indicated why-this limi- 
tation cannot be accepted. The learned Judge also relied upon sub-s. (4) of 
s. 485. We have already shown how that section does not limit the effect of 
sub-s. (1) of s. 435 except in the case of a Sessions Court as pointed out by 
the decision in Lallubhai’s case. As has been held by the Supreme 
Court in State of Uttar Pradesh v. Kaushailya, such proceedings-even before 
an Executive Magistrate are judicial proceedings before inferior’ Criminal 
Courts and they are subject to the revisional powers of the High-Court. The 
Legislature must be credited with the knowledge that under art. 227 of- the 
Constitution the -Executive Magistrates would be subject to the superintend- 
ence of the High Court in the exercise of judicial functions and in the ‘Code 
this is maintained. We hold that the High Court has revisional jurisdiction 
over such proceedings. 

On merits Mr. Jethmalani contends that the Sub- Divisional Magistrate ‘had 
no jurisdiction to act under the provisions of s. 138, paras. (1) and ' (2) and 
his order is, therefore, without jurisdiction. The Sub-Divisional ‘Magistrate 
appears to have exercised those powers apparently under paras. (1) and (2) 
of that section. So far as relevant they are: (1) whenever a Presidency Magis- 
traté specially empowered by the State Government in this behalf or a District 
Magistrate or a Sub-Divisional Magistrate considers on receiving a police re- 
port or other. information and on taking such evidence, if any, ‘as he thinks fit 
that.any unlawful obstruction or nuisance should be removed from any way, 
river, or channel which is or may be lawfully used by the public, or from any 
public place, or (2) that the conduct of any trade or occupation or the keep- 
ing of any goods or merchandise, is injurious to the health or physical comfort 
‘of the community, and that im consequence, such trade or octupation should 
` ‘be prohibited or regulated or such goods or merchandise should be removed 
or the keeping thereof regulated.... such Magistrate may make a conditional 
order requiring the person causing such obstruction or nuisance, or carrying 
on’ such ‘trade or’ occupation or keeping any such goods or merchandise ‘to 
remove such obstruction or nuisance, or to desist from carrying on, or to re- 
move or vegtlate in such manner as may be directed, such trade or occupa- 
tion; or to remove such goods or merchandise, or to regulate the keeping thereof 
in such manner as may be directed. A plain reading of the first para shows 
that the power is exercisable if there is an unlawful obstruction or a nuisance 
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(1) on any way, river, or channel, which is lawfully used by the public, (2) if 
there is any unlawful obstruction or nuisance in any public place. The word- 
ing clearly postulates that the obstruction or nuisance is on any way, river or 
channel which is used by the public. This means that the public must have 
a right of way which is being obstructed or on which nuisance is made, Or it 
must be a public place where any of these things is done. 

As we have stated earlier the application was made by the Officer in charge 
of the Kopri Colony to the Sub-Divisional Magistrate in clear terms alleging 
that the said channel is situated in the private property of the petitioner. 
Evidently, therefore, not being a public -place the second contingency cannot 
apply. The application does not state that the public have any right on the 
channel. Since the land is a private property of the petitioner public cannot 
possibly have any right to use the chańnel as such. It is not even his case that the 
public has a right of discharging water in it. His only allegation is that the 
Society has diverted the flow of this channel and therefore some water accumu- 
lates in the land of the Society and the same is dangerous to 32 cabins which 
have been erected by the Colony. It also affects some septic tanks by forcing 
mud into them. It is obvious that the allegations do not bring the case within 
the ambit of first contingency as well. 

The notice, annexure ‘D’ to the petition dated June 26, 1965, issued by the 
Sub-Divisional Magistrate alleges that the action of the petitioner resulted in 
accumulation of water in the surrounding area resulting in a public nuisance 
and that the same is injurious to public health. If it was his intention to 
apply the second para of the sub-section, again the order is without juris- 
diction, as it is obvious that it is intended only to apply to a trade or occupation, 
and secondly to the keeping of any goods or merchandise and it cannot for a 
moment be argued that the water which accumulates is either goods or mer- 
chandise and it has not been so argued. 

Mr. Gambhirwalla in support of his contention that the case falls within the 
second contingency mentioned in the first paragraph contended that the nalla 
is a public nalla, and that it is a public place, by reason of s. 37 of the Land 
Revenue Code. History of s. 37 of the Land Revenue Code and its meaning 
have been dealt with extensively in Narharsingj+ Ishvarsingji v. Secretary of 
State.” The section declares the ownership of the Government only in respect 
of items referred to in the section, which would include a nalla, provided it is 
not shown to be private property. Admittedly this nalla is a part of 8. No. 20 
and falls within it and, therefore, it cannot be the contention of the Govern- 
ment and it is never so far been in the correspondence which has been produc- 
ed before us, that this is the property of the Government. Even assuming that 
it is the property of the Government, it must be a public place or that the 
public must have a right to use it, which is not so. The first para. of s. 183 
does not apply. 

The conclusion to which we have reached is supported by the decisions in In re 
Maharana Shri Jaswatsangj® and Jagarnath Sahu v. Parmeshwar Narain? Mr. 
Gambhirwalla relied upon the decision in Emperor v. Bharosa Pathak and in 
Zaffer Nawab v. Emperor! So far as the first case is concerned it has been 
distinguished by the Division Bench of the Allahabad High Court in Jagar- 
nath Sahu v. Parmeshwar Narain. The second decision Zafer Nawab v. Em- . 
peror cannot have possible application to the present case. Admittedly in that 
case nuisance was created in a public place. 

Accordingly we quash the order of the Sub-Divisional Magistrate and also the 
order of the Sessions Judge. 


Orders set aside. 


7 tee 43 Bom. L.R. 167. 10 (1912) ILL.R. 84 All. 845. 
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SUPREME COURT. 


Present: Mr. Justice M. Hidayatullah and Mr. Justice C. A. Vaidialingam. 
LAXMIPAT CHORARIA v. THE STATE OF MAHARASHTRA.* 


Indian Oaths Act (X of 1873), Sec. 5—Criminal Procedure Code (Act V of 1898), Secs. 342, 342A, 


337, 338, 494—Indian Evidence Act (I of 1872), Secs. 10, 132—Constitution of India. Arts, 14, 
20—Applicability of eeclusionary clause in s. 6 of Indian Oaths Act—Competency of accom- 
plice to be emamined as witness—Admissibility of evidence of photographs to prove writing 
or handwriting—Identification of suspect by witness how to be made. 

The exclusionary clause in 5.5 of the Indian Oaths Act, 1878, must be interpreted as 
a whole and ‘criminal proceeding” mentioned therein means a criminal inquiry or a trial 
before a Court and the “accused” referred to means a person actually arraigned, that is, 
put on a trial. 

The competency of an accomplice to be examined as a witness is not destroyed because 
he could have been tried jointly with the accused but was not and was instead made to give 
evidence in the case. Section 5 of the Indian Oaths Act and s. 842 of the Criminal Procedure 
Code, 1898, do not stand in the way of such a procedure. 

Reg. v. Rhodes', Karim Buksh v. Queen Empress*, The Sessions Judge of Tinnevelly Division 
v. Sivan Chet, Parmeshwarlal v. King Emperor‘, Emperor v. Johri®, Albert v. State of 
Kerala*, Karam Ilahi v. Emperor’, In re Kandaswami Gounder®, Queen Empress v. Mona 
Puna’, Banu Singh v. Emperor’°, Kortikar v. Emperor, Empress v. Durant!*, Akhoy Kumar 
Mookerjee v. Emperor, A. V. Joseph v. King Emperor*, Amdumiyan v. Crown", Gallagher 
v. Emperor’ and Emperor v. Har Prasad Bhargava", referred to. 

Where s. 887 or 888 of the Criminal Procedure Code apply, it is always proper to invoke 
those sections and follow the procedure there laid down. Where these sections do not apply 
there is the procedure of withdrawal of the case against an accomplice. 

Winsor v. The Qusen'*, referred to. 

Evidence of photographs to prove writing or handwriting can only be received if the 
original cannot be obtained and the photographic reproduction is faithful and not faked 
or false. Such evidence should be admissible particularly under 2.10 of the Indian Evi- 
dence Act, 1872, to prove participation in a conspiracy. 

The showing of a large number of photographs to a witness and asking him to pick out 
that of the suspect is a proper procedure but showing a photograph and asking the 
witness whether it is of the offender is improper. If tho intention is to rely on the identi- 
fication of the suspect by a witness, his ability to identify should be tested without showing 
him the suspect or his photograph, or furnishing him the data for identification. Showing 
a photograph prior to the identification makes the identification worthless. 


Tas facts are stated at 67 Bombay Law Reporter 618. 


A. K. Sen, with R. Jethmalam, Mrs. Jethmalam, Kumar M. Mehta, B. Par- 
thasarathy and J. B. Dadachanji, for the appellants (In Cr. A. No. 50 of 1964). 

R. Jethmalami, Kumar M. Mehta, Mrs. Jethmalani, and J. B. Dadachanji, 
for the appellants (In Cr. As. Nos. 51 and 52 of 1964). 

K. J. Khandalawala, H. R. Khanna, B. A. Panda, R. H. Dhebar and S. P. 
Nayar, for the respondent (In all the Appeals). 


HDAYATULLAH J. The appellants who are three brothers appeal by certi- 
ficate against their conviction under s. 120-B of the Indian Penal Code and 


*Decided, December 14, 1967. Criminal Ap- 10 None LL.R. 88 Cal. 1858. 


peals Nos. 50 to 52 of 1964. 11 (1984) I.L.R. 58 Bom. 355, s.c. 
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s. 167(8/) of the Sea Customs Act and the sentences of imprisonment and fine 
respectively imposed on them. A fourth brother had filed Criminal Appeal 
No, 55 of 1964 but did not press it at the hearing. One other person (S. L. 
Daga) was also convicted with them but has not appealed. These persons were 
found to have entered into a criminal conspiracy among themselves and with 
others including one Yau Mockchi, a Chinese citizen in Hong Kong, to smuggle 
gold into India. The method adopted was to insert strips of gold (about 250 
tolas) under the lining of the lid of a suitcase, which could be retrieved by un- 
screwing the metal corner supports and. pulling on’ strings attached to the 
strips. The suitcases were brought into India by air stewardesses, and Ethyl 
Wong (P.W. 1), an Anglo-Chinese girl employed by Air India, was one of 
them. Discovery came, after gold was successfully smuggled on many occa- 
sions, when Yau Mockchi approached one Sophia Wong of the B.O.A.C., line. 
She was engaged to a police officer and informed her superior officers. A trap 
was laid. Yau Mockchi was caught with a suitcase with gold in it after he had 
explained to Sophia how the gold was inserted and how it could be taken out. 
On the search of hig person and also of his place of business, visiting cards of 
several persons ineuding those of Ethyl Wong and Laxmipat Choraria (Crl. 
Appeal No. 50/64), photographs of Laxmipat and Balehand Choraria (Crl. 
Appeal No. 52/64), their addresses and telephone numbers, and other incrimi- 
nating letters, accounts, cables, ete., were found. Immediately thereafter raids 
took place in India and at Hong Kong where the other two accused who are 
not before us (Kundanmal Choraria and S. L. Daga) were running a firm 
called Global Agencies. Numerous documents (some in simple code) and ac- 
count books were seized. Many of these documents were photostated. The 
originals were unfortunately returned under the orders of the Supreme 
Court of Hong Kong and have since been suppressed. On the strength of these 
materials the prosecution was started. 

At the commencement of the trial Ethyl Wong was examined as the first 
witness and gave a graphic account of the conspiracy and the parts played 
by the accused and her own share in the transactions. Her testimony was 
clearly that of an accomplice. Although she could have been prosecuted, she 
was not arraigned and it is her testimony which has been the subject of a 
major part of the arguments before us. No effort has been spared to have it 
excluded. In two other appeals which we are deciding today with these appeals, 
the evidence of the accomplices was also questioned on the same grounds. For 
convenience the whole question has been considered here. In these appeals it is, 
however, admitted that if her evidence is received, it is sufficiently corroborated 
both generally and in respect of the three appellants before us. But the evi- 
dence of Ethyl Wong is questioned in respect of the identification of Laxmipat 
and Balchand because she was shown their photographs before her statement 
was taken. The use of the photostats without the originals is also questioned 
and it is submitted that these documents should be excluded. The main argu- 
ment is that Ethyl Wong could not be examined as a witness because (a) no 
oath could be administered to her as she was an accused person since s. 5 of 
the Indian Oaths Act bars such a course and (b) it was the duty of the prose- 
cution and/or the Magistrate to have tried Ethyl Wong jointly with appellants. 
The breach of the last obligation, it is submitted, vitiated the trial and the 
action was discriminatory. in the alternative, it is submitted that even if the 
trial was not vitiated as a whole, Ethyl Wong’s testimony must be excluded from 
consideration and the appeal reheard on facts here or in the High Court. It 
is further submitted that in any event, Ethyl Wong’s evidence was so discre- 
pant as to be worthless. In the appeal of Balchand an additional point is 
urged and it is that the incriminating documents against him were compared 
with a letter Z 217 purported to be written by him but not proved to be so 
written. 

Since the appeals were argued mainly on law, we need not trouble ourselves 
with the facts. Ethyl Wong admittedly carried gold for Yau Mockchi on 
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several occasions. She admitted this in Court and her evidence receives ample 
corroboration as to the mode employed from the statement of Sophia Wong and 
the seizure of the suitcase when Yau Mockchi had explained how the gold was 
secreted, We may say at once that if Ethyl Wong’s evidence is not to be 
excluded from consideration for any reason, then we see no reason not to 
believe her. Apart from the fact that the High Court and the Court below 
have concurrently believed it already, we find ample corroboration for it from 
her own previous statements made without warning, her pointing out the flats 
where she delivered gold, her cable written in code to inform the parties: in 
Hong Kong after successful smuggling, her visiting card in the possession of 
Yau Mockchi, the passenger manifests showing her trips, the entries in the 
hotel registers and the telephone calls made by her to the flat of the accused 
and so on and so forth. No doubt there are some discrepancies in her account 
and she corrected her first version on points on which she had made mistakes. 
But this is explained by the fact that when she was first accosted, she was un- 
prepared and shocked by the discovery. The corrections were made by her 
after reviewing in her mind her past trips and without any prompting by the 
customs authorities. Both statements were voluntary and without any collu- 
sion on the part of the customs officials. On the whole her testimony impressed 
us and as it has been accepted by the High Court and the Magistrate we shall 
not go into it for the third time. We shall accordingly address ourselves 
to the objections to its admissibility and the propriety of examining a self- 
confessed criminal as a witness against her former associates. 

The argument is that s. 5 of the Indian Oaths Act prohibits the administering 
of oath or affirmation to an accused person in a criminal proceeding and Ethyl 
Wong, by her own statement made earlier to the customs officials and later in 
Court, showed herself to be the unknown carrier shown at No. 12 of the com- 
plaint. It is, therefore, contended that she could not be examined as a witness. 
Next it is submitted that as the provisions relating to tender of pardon to 
accomplices contained in Chapter XXIV of the Code do not apply to offences 
under s. 120-B (First Part) of the Indian Penal Code and s. 168(8/) of the 
Sea Customs Act, the only two ways in which Ethyl Wong’s testimony could 
have been -obtained was either to take her plea of guilty and convict and sen- 
tence her or to withdraw the prosecution against her under s. 494, Criminal 
Procedure Code. Not to send up a person for trial with the sole object of taking 
accomplice evidence is said.to be illegal. Further it is argued that under 
s. 351 read with s. 91 of the Code it was the duty of the Court to have detained 
Ethyl Wong and included her in the array of accused before it. We shall now 
consider these arguments. 

The offences were non-cognizable and were not investigated by the police. 
The investigation was by customs officers under the Sea Customs Act and not 
by the police under Chapter XIV of the Code. Therefore, no question of the 
application of ss, 169 and 170 arose. Ethyl Wong’s statements were obtained 
under s. 171-A of the Sea Customs Act. The persons were placed for trial 
on the complaint of the Assistant Collector of Customs under the authority of 
the Chief Customs Officer, Bombay. Although the Magistrate was taking cog- 
nizance of offences and not of offenders, it was no part of his duty to find 
offenders ın view of the bar of s. 187A if the complaint did not name a parti- 
eular offender. All that the Magistrate could do was to take a bond from Ethyl 
Wong for her appearance in Court if required. At the time of Ethyl Wong’s 
examination the appellants had raised the question that she should also be 
tried. The Magistrate said that he would later consider the matter. Then it 
appears to have been forgotten. Nor did the appellants raise the question 
again. Apparently they only wanted that Ethyl Wong should be tried jointly 
with them so that her testimony might not be available against them but were 
not interested in her separate trial. 

In so far as the customs authorities are concerned it is clear that they had 
some reason to.think that Ethyl Wong might be one of the carriers as her 


B.L.R.—41 


508 THE BOMBAY LAW REPORTER. [VoL, LXX. 


visiting card was found with 26 other such cards in Yau Mockchi’s possession. 
But it was not certain that she was one of the carriers until she was ques- 
tioned or there was some other evidence against her. The complaint was filed 
in Court on April 6, 1960 and the case was to commence on January 2, 1961. 
On December 27, 1960, Ethyl Wong landed at the Bombay Air Terminal. 
Two customs officers were waiting for her and questioned her. It was then 
that Ethyl Wong made her first statement (exh. 1) admitting her own share 
in the smuggling racket set up by Yau Mockchi. On December 29, 1960, she 
gave a second statement (exh. 2) and corrected certain inaccuracies in her 
first statement. On January 2, 1961, she was examined as the first pane 
tion. witness. 

Now there can be no doubt that Ethyl Wong was a competent svitmess. 
Under s. 118 of the Indian Evidence Act all persons are competent to testify 
unless the Court considers that they are prevented from understanding the 
questions put to them for reasons Indicated in that section. Under s. 182 a 
witness shall not be excused from answering any question as to any matter 
relevant to the matter in issue in any criminal proceeding (among others) up- 
on the ground that the answer to such question will incriminate or may tend 
directly or indirectly to expose him to a penalty or forfeiture of any kind. 
The safeguard to this compulsion is that no such answer which the witness is 
compelled to give exposes him to any arrest or prosecution or can it be proved 
against him in any criminal proceeding except a prosecution for giving false 
evidenee by such answer. In other words, if the customs authorities treated 
Ethyl Wong as a witness and produced her in Court, Ethyl Wong was bound 
to answer all questions and could not be prosecuted for her answers. Mr. Jeth- 
malani’s argument that the Magistrate should have promptly put her in the 
dock because of her incriminating answers overlooks s. 182 (proviso), In 
India the privilege of refusing to answer has been removed so that tempta- 
tion to tell a lie may be avoided but it was necessary to give this protection. 
The protection is further fortified by art. 20(3) of the Constitution 
of India which says that no person accused of any offence shall 
be compelled to be a witness against himself. This article protects 
a person who is accused of an offence and not those questioned 
as witnesses. A person who voluntarily answers questions from the 
witness box waives the privilege which is against being compelled to be a wit- 
ness against himself, because he is then not a witness against himself but 
against others. Section 132 of the Indian Evidence Act sufficiently protects 
him since his testimony does not go against himself. In this respect the 
witness is in no worse position than the accused who volunteers to give evid- 
ence on his own behalf or on behalf of a co-accused. There too the accused 
waives the privilege conferred on him by the Article since he is subjected to 
cross-examination and may be asked questions incriminating him. The evid- 
ence of Ethyl Wong cannot, therefore, be ruled out as that of an incompetent 
witness. Since Ethyl Wong was a self-confessed criminal, in conspiracy with 
others who were being tried, her evidence was aceomplico evidence. The word 
accomplice is ordinarily used in connection with the law of evidence and rarely 
under the substantive law of crimes. Accomplice evidence denotes evidence 
of a participant in crime with others. Section 133 of the Evidence Act 
makes the accomplice a competent witness against an accused person. There- 
fore, Ethyl Wong’s testmony was again that of a competent witness. It has 
been subjected to scrutiny and the usual checks for corroboration and was 
therefore, received with duc caution. The short question that remaing is 
whether she could be administered an oath in view of the prohibition in s. 5 
of the Indian Oaths Act. 

We have already shown above that Ethyl Wong was not an accused person 
ut the trial. Now the Indian Oaths Act provides: 

“5. Onths or affirmations shall bo made by the following persons : 
{a) all witnesses, that is to say, all persons who may lawfully bo examined, cr give, or be 
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required to give, evidence by or before any Court or person having by law or consent of parties 
authority to examine such persons or to receive evidence; ... 
Nothing herein contained shall render it lawful to administer, in a criminal proceeding, an 
oath or affirmation to the accused person unless he is examined as a witness for the defence...”, 
Mr. Jethmalani in interpreting the exclusionary clause argues that every 
person against whom there is an accusation (whether there be a prosecution 
‘pending against him or not) is an accused person, more so a person against 
whom an investigation is going on or has been made. In this connection he 
has referred to those sections of the Code of Criminal Procedure where the 
word ‘accused’ oceurs and has attempted to establish that some times the word 
is employed to denote a person on trial and some times a person against whom 
there is an accusation but who is not yet put on his trial. Ile has also re- 
ferred to the expression ‘in a criminal proceeding’ which he says are words of 
sufficient amplitude to take in a person against whom an investigation is to 
be made or has been made on an accusation. In either case, he submits, the 
ease of Ethyl Wong must fall within the exclusionary clause. 


There is no need to refer to the sections of the Code of Criminal Proce- 
dure because it may safely be assumed that the word ‘accused’ bears these 
different meanings according io the context. That does not solve the problem 
of interpretation of the same word in the Code for there it may have been 
used in one of the two senses or both. The historical reason behind the prohi- 
bition in the Indian Oaths Act and s. 842 of the Code, need not be gone into 
either. It is well-known that formerly a person on his trial could not give 
evidence. At Common Law, the parties to a civil action were not allowed to 
give evidence because of their personal interest and in criminal trials, the 
private prosecutor could give evidence because he represented the Crown but 
not the accused. The Common Law of England was altered by statutory en- 
actments between 1848 and 1898 and finally by the Criminal Evidence Act 
1898 the accused was allowed to give evidence. The discomfiture of the first 
person to give evidence on his own account while under cross-examination 18 
also well-known. He was literally convicted out of his own mouth by the 
cross-examination by the Attorney General. In India the right was first con- 
ferred by the Code of Criminal Procedure Amendment Act XXVI of 1955. 
This Amending Act added s. 342A to the Code: 

“842A, Accused person to be competent witness. Any person accused of an offence before 
a Criminal Court shall be a competent witness for the defence and may give evidence on oath 
in disproof of the charges made against him or any person charged together with him at the 
same trial : 

Provided that —...”. 
and added the words ‘‘unless he is examined as a witness for the defence’’ to 
the exclusionary clause in s. 5 of the Indian Oaths Act. Yet the provisions 
of s. 343 of the Code continues that except as provided in ss. 337 and 338 of 
the Code, no influence, by means of any promise or threat or otherwise shall 
be used on an accused person to induce him to disclose or withhold any 
matter within his knowledge. The section prohibits influence in two ways—in 
the making of the disclosure and in the withholding of the disclosure. In 
other words, the prosecuting agency has to be neutral unless it seeks to prose- 
cute the person himself, If they do not prosecute a particular person and 
tender him as a witness, the bar of the Indian Oaths Act ceases because the 
person is not an accused person in a criminal proceeding. The inter-relation 
of s. 842(4) of the Code and s. 5 of the Indian Oaths Act, which both prohi- 
bited the giving of oath or affirmation to an accused on trial is fully evid- 
enced by the simultaneous amendment of the Code in 1955 by which the right 
to give evidence on oath is conferred on the accused and provisions in pari 
materia are made in s. 5 of the Oaths Act. The only prohibition against the 
use of accomplice testimony exists in the rule of caution about corroboration 


600. ; THE BOMBAY LAW REPORTER. oo [VoL Lxx’ 


and the interdiction of influence in any form by s. 343 of the Code. If any 
influence by way of promise of pardon has to be made, the provisions of 
ss, 337 or 338 or of the Criminal Law Amendment Act have to be observed. That, 
however, applies to special kinds of cases of which the present is not one. 
They are concerned with offences triable exclusively by the High Court or the 
Court of Session, or offences punishable with imprisonment which may extend 
to seven years and certain offences specially named for which special provi- 
sion has been made in the Criminal Law Amendment Act. In other words, we 
are not concerned with the provisions for tender of a pardon found in the 
Code or the Criminal Law Amendment Act. ; 

The position that emerges is this: No pardon could be tendered to Ethyl 
Wong because the pertinent provisions did not apply. Nor could she be pre- 
vented from making a disclosure, if she was so minded. The prosecution was 
not bound to prosecute her, if they thought that her evidence was necessary to 
break a smugglers’ ring. Ethyl Wong was protected by s. 1382 (proviso) of 
the Indian Evidence Act even if she gave evidence incriminating herself. She 
was a competent witness although her evidence could only be received with the 
caution necessary in all accomplice evidence. The expression ‘criminal pro- 
ceedings’ in the exclusionary clause of s. 5 of the Indian Oaths Act cannot be 

.used to widen the meaning of the word accused. The same expression is 
used in the proviso to s. 182 of the Indian Evidence Act and there it means 
a criminal trial and not investigation. The same meaning must be given to 
the exclusionary clause of s. 5 of the Indian Oaths Act to make it conform to 
the provisions in pari materia to be found in ss. 342, 342A of the Code and 
s. 132 of the Indian Evidence Act. The expression is also not rendered super- 
fluous because if given the meaning accepted by us it limits the operation of 
the exclusionary clause to criminal prosecutions as opposed to investigations 
and civil proceedings. It is to be noticed that although the English Criminal 
Evidenee Act, 1898, which (omitting the immaterial words) provides that 
“Every person charged with an offence... shall be a competent witness for 
the defence at every stage of the proceedings’’ was not interpreted as con- 
ferring a right on the prisoner of giving evidence on his own behalf before the 
grand jury or in other words, it received a limited meaning: see Reg. v, 
Rhodes.} ; 

Before we leave this subject we may refer to certain rulings to which our 
attention was drawn. Mr. Jethmalani has referred to Karim Buksh v. Queen 
Empress? The Sessions Judge of Tinnevelly Division v. Sivan Chetti? Par- 
meshwarlal v. King Emperor, Emperor v. Johr? and Albert v. State of 
Kerala. These cases arose in connection with s. 211 of the Indian Penal’ 
Code. The expression “causes to be instituted criminal proceedings’’ was 
held to include the making of a report to the police or to such officer whose 
duty it is to forward the report for action by the police. It is argued that 
in s. 5 of the Indian Oaths Act the words ‘criminal proceedings’ must re- 
ceive wide interpretation. Mr. Jethmalani also relied upon Karam Iahi v. 
Emperor,’ where a Division Bench of the Lahore High Court has held that, 
since according to the Criminal Procedure Code a person becomes an accused 
person as soon as he has been arrested by the police for an offence, the word 
‘accused’ in s. 5 of the Indian Oaths Act must also receive a similar mean- 
ing. We have already shown that the exclusionary clause in s. 5 is to be 
interpreted as a whole and ‘criminal proceeding’ means a criminal inquiry or 
a trial before a Court and the ‘accused’ means a person actually arraigned, 
that is, put on a trial. In fact this meaning finds support even from the 
Lahore case on which Mr. Jethmalani relies. The scheme of the two provisions- 
being different it is impossible to use the meaning given in respect of s. 211 
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-of the Indian Penal Code, in aid of the construction of similar words in s. 5 
of the Indian Oaths Act. 

On the side of the State many cases were cited from the High Courts in 
India in which the examination of one of the suspects as a witness was not 
-held to be illegal and accomplice evidence was received subject to safeguards 
as admissible evidence in the cage. In those cases, s. 342 of the Code and 
s. 5 of the Indian Oaths Act were considered and the word ‘accused’ as used 
in those sections was held to denote a person actually on trial before a Court 
and not a person who could have been so tried. The witness was, of course, 
treated as an accomplice. The evidence of such an accomplice was received 
with necessary caution in those eases. These cases have all been mentioned in 
In re Kandaswami Gounder® and it is not necessary to refer to them in detail 
here. The leading cases are: Queen Empress v. Mona Puna? Banu Singh v. 
Emperor, Korttkar v. Emperor, Empress v. Durant," Akhoy Kumar 
Mookerjee v. Emperor,8 A. V. Joseph v. King-Emperor,'4 Amduniyan v. 
Crown, Gallagher v. Emperor'® and Emperor v. Har Prasad Bhargava. In 
these cases (and several others cited and relied upon in them) it has been 
consistently held that the evidence of an accomplice may be read although he 
could have been tried jointly with the accused. Im some of these cases the 
evidence was received although the procedure of s. 337, Criminal Procedure 
‘Code was applicable but was not followed. It is not necessary to deal with 
this question any further because the consensus of opinion in India is that the 
competency of an accomplice is not destroyed because he could have been 
tried jointly with the accused but was not and was instead made to give evid- 
ence in the case. Section 5 of the Indian Oaths Act and s. 342 of the Code 
of Criminal Procedure do not stand in the way of such a procedure. 

It is, however, necessary to say that where s. 337 or 338 of the Code apply, 
it is always proper to invoke those sections and follow the procedure there 
laid down. Where these sections do not apply there is the procedure of with- 
drawal of the case against an accomplice. The observations of Cockburn 
C.J. and Blackburn and Mellow JJ. in Winsor v. The Queen!® must always be 
borne in mind. Cockburn C. J. observed (p. 311): 

‘“*...No doubt that state of things, which the resolution of the judges, as reported to have 
been made in Lord Holt’s time, was intended to prevent, occurred.... It did place the prisoner 
under this disadvantage; whereas, upon the first trial that most important evidence could not 
be given against her, it was given against her upon the second, so that the discharge of the jury 
was productive to her of that disadvantage. I equally fee] the force of the objection that the 
fellow prisoner was allowed to give evidence without having been first acquitted, or convicted 
and sentenced. I think it muzh to be lamented.” 


To keep. the sword hanging over the head of an accomplice and to examine 
him as a witness is to encourage perjury. Perhaps it will be possible to en- 
large s. 387 to take in certain special laws dealing with customs, foreign ex- 
change etc. where accomplice testimony will always be useful and witnesses 
will come forward because of the conditional pardon offered to them. We 
are, therefore, of the opinion that Ethyl Wong’s evidence was admissible. 

The case was one under s. 120-B of the Indian Penal Code. As the exist- 
ence of a conspiracy is proved beyond a shadow of doubt, s. 10 of the Indian 
Evidence Act is attracted. That section provides: 

“10. Things said or done by conspirator in reference to common design.—Where there is 
reasonable ground to beliove that two or more persons have conspired together to commit an 
offence or an actionable wrong, anything said, done or written by any one of such persons in 
reference to their common intention, after the time when such intention was first entertained 
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by any one of them is a relevant fact as against each of the persons believed to be so conspiring 
as well as for the purpose of proving the existence of the conspiracy as for the purpose of show- 
ing that any such person was a party to it.” 

The conspiracy was headed by Yau Mockchi who in a sense was the brain be- 
hind the whole racket. The discovery with him of the visiting card and 
photograph of Laxmipat and the photograph and addresses of Balchand was 
an incriminating circumstance as Ethyl Wong was connected with Yau Mockchi 
on the one hand and these brothers at the other. Further letters and writings 
of all the brothers were seized which were related to the conspiracy. Un- 
fortunately, the originals were not available at the trial but only photostats 
of the letters. The photostats have been proved to our satisfaction to be 
genuine photographs of the letters. The copies were made through the Indian 
Embassy and bore the certificate. The use of the photostats without the ori- 
ginals was questioned before us but not in the High Court. Since it was a 
pure question of law, we allowed it to be raised. It is submitted that expert 
testimony as to handwriting can only be based upon the examination of the 
originals and not photographs. It is pointed out that there is nothing in the 
Evidence Act which makes a photograph of a disputed writing the basis of 
conviction. Nor, it is submitted, expert testimony can be invited about it. 
Reliance is placed on M’Cullough v. Munn? and Phipson on Evidence, 10th 
edn., p. 146. 

In our opinion this submission cannot be accepted. Apart from the fact 
that this was not argued in the High Court and the handwriting was admitted 
there, the law as propounded is not sound. The originals were suppressed 
by the appellants after they were returned. The order of the Supreme Court 
of Hong Kong has not been produced before us and we do not know why the 
original documents were returned. Adequate precaution against the suppres- 
sion of these documents apparently wag not taken. This was perhaps neces- 
sary becanse the offence was a part of an international smuggling racket, in 
which offenders had to be tried in two different countries and both countries 
needed the documents as evidence. If the photostats were not available this 
prosecution would have been greatly jeopardised. 

Even if the originals be not forthcoming, opinions as to handwriting can 
be formed from the photographs. It is common knowledge that experts them- 
selves base their opinion on enlarged photographs. The photos were facsi- 
miles of the writings and could be compared with the enlargements of the ad- 
mitted comparative material. In Phipson (10th edn.), paras 316/317 the 
rules as to identification of handwriting is stated from the Criminal Procedure 
Act, 1865 as follows: 

“Comparison of a disputed writing with any writing proved to the satisfaction of the Judge 
to be genuine shall be permitted to be made by witnesses;...’” (para 816). 

In dealing with the scope of the rule, Phipson observes: 

“,,.Under the above Act, both the disputed and the genuine writings must be produced in 
court, and the former, if lost, cannot be compared, either from memory or from a photographic 
copy, with the latter, and the latter must also be duly proved therein.” (para 817). 
Phipson himself in para. 316 observes that the production of ‘real’ evidence is 
not now compulsory. For the first part of the proposition in para. 317 re- 
ference is made to M’Cullough v. Munn. That was an action for libel con- 
tained in a letter alleged to have been written by the defendant. The origi- 
nal was lost but a photographic copy of the letter was available, and the en- 
velope had been preserved. The photograph was seen by the jury but the 
Judge ruled that the photograph was evidence of the contents of the letter but 
not of the handwriting and could not be compared with other admitted writ- 
ings. The jury gave a verdict for the plaintiff which was set aside by the 
Divisional Court and a new trial was ordered. At the second trial, the photo- 
graph was not tendered but a ‘plain copy’ was put in. The trial resulted in 
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a verdict for the defendant. The Divisional Court refused to set aside the 
verdict. The plaintiff then relied upon Lucas v. Williams & Song? claiming 
that the photograph was evidence. The Lord Chancellor and Holmes L. J. 
observed (p. 202): 

“The plaintiff would have been justified in putting in the photograph as evidence of the 
contents of the libel, and apparently it was the only legal evidence by way of copy of its contents; 
and I think they might also, on the authority of the decision in Brookes v. Tichborne*!, have 
used it for the purpose of calling attention to peculiarities of spelling and use of capital letters 
and punctuation;...”’ 

At the first trial Lord Chief Baron ruled (with which Wright J. agreed in the 
King’s Bench) (p. 196): 

“that, upon the loss of the original letter, the photograph was admissible to prove the 
contents of the letter, but that the photograph could not be used for purposes of comparison with 
the genuine documents.” 

The above observations have received adverse comments from Wigmore (8rd 
edn.) Vol. ITI, para. 797. The earlier cases probably took into account the 
possibility of trick photography and the changes likely by adjustment of the 
apparatus. Wigmore rightly points out that unless we are prepared to go to 
the length of maintaining that exact reproduction of the handwriting by photo- 
graphy is in the nature of things impossible, the photograph must be admis- 
sible in proof. Wigmore then observes: 

“The state of the modern photographic art has long outlawed the judicial doubts above 
quoted, All that can be said is that a photograph of a writing may be made to falsify, like other 
photographs and like other kinds of testimony, and that a qualified witness’ affirmation of its 
exactness suffices to remove this danger,—as much as any such testimonial danger can be removed. 
Accordingly, it is generally conceded that a photographic copy of hand writing may be used 
instead of the original, so far as the accuracy of the medium is concerned.” 

In the footnotes to the above passage many cases are cited from various coun- 
tries and in regard to the Irish case just cited by us the anthor observes that 
it raised ‘‘a doubt which was perversely unnecessary’’. 

On the whole, we think that if the Court is satisfied that there is no trick 
photography and the photograph is above suspicion, the photograph can be 
received in evidence. It is, of course, always admissible to prove the contents 
of the document, but subject to the safeguards indicated, to prove the author- 
ship. This is all the more so in India under s. 10 of the Evidence Act to prove 
participation in a conspiracy. Detection and proof of crime will be rendered 
not only not easy but sometimes impossible if conspirators begin to correspond 
through photographs of letters instead of originals. Many conspiracies will then 
remain unproved because one of the usual methods is to intercept a letter, take 
its photograph and then to send it on and wait for the reply. But evidence 
of photographs to prove writing or handwriting ean only be received if the 
original cannot be obtained and the photgraphic reproduetion is faithful and 
not faked or false. In the present case no such suggestion exists and the 
originals having been suppressed by the aceused, were not available. The evi- 
dence of photographs as to the contents and as to handwriting was receivable. 

Regarding the specimen writing in the letter Z 217, with which the impugned 
writings were compared, we think the letter must he treated as genuine for 
the purpose of comparison of handwriting. The letter was written on June 1, 
1960 from Bombay to one Begraj Choraria at Bidsedar. It was admittedly 
recovered from Balchand appellant’s ancestral house. It was addressed to 
Dadaji Sahib and it contains numerous references to domestic matters which 
are usually written in such letters. Corroboration of some of the things said 
there was available from other sources. It is impossible to think that such 
a letter could have been forged and planted at Bidsedar in the ancestral home. 
The letters in BC series 1—45 were rightly compared with it to determine 
Balchand’s handwriting. 
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The next question is whether Ethyl Wong’s identification of Laxmipat and 
Balchand, whose photographs were shown to her at the Air Terminal at Bom- 
bay should be accepted. Reference in this connection has been made to English 
cases in which it has been laid down that the showing of a large number of 
photographs to a witness and asking him to pick out that of the suspect is a 
proper procedure but showing a photograph and asking the witness whether 
it is of the offender is improper. We need not refer to these cases because we 
entirely agree with the proposition. There can be no doubt that if the inten- 
tion is to rely on the identification of the suspect by a witness, his ability to 
identify should be tested without showing him the suspect or his photograph, 
or furnishing him the data for identification. Showing a photograph prior 
to the identification makes the identification worthless. If the prosecution had 
to rely on the identification by Ethyl Wong to fix the identity of the suspects, 
the fact that photographs were shown would have materially affected the value 
of identification. But the prosecution was not required to rely on Ethyl 
Wongs’ identification. It had other evidence on this point. Further, before 
Ethyl Wong had seen the photographs she had given the names and descrip- 
tion of the suspects. In addition to identifying the suspects from the photo- 
graph, Ethyl Wong had shown the flat in Bombay and the record of telephone 
calls at her hotel showed that she was in touch with the suspect in Bombay. 
Again, she spoke of the suspect at Calcutta and gave a description of the visit- 
ing card without having seen it. This visiting card is blue in colour and has 
the device in the left hand corner of a heart with a Swastika as an inset in 
the heart. When she pointed out the flat, she was accompanied by a customs 
officer who did not even know what it was all about. It is also significant that 
Balchand’s photograph was demanded from Hong Kong. It was also said that 
if the photograph was not available, address and telephone number would do. 
In Yau Mockchi’s possession photographs, addresses and visiting cards were 
found. There are other letters which speak of certain goods to be brought 
and the account books show that they were sent from Hong Kong. One signi- 
ficant article is a Rolex watch which was asked for and was bought in Hong 
Kong. The letters themselves and the account of gold purchased ete. and the 
commission paid speak volumes. Gold was described as ‘lali’ and its fineness 
and its price were mentioned. To refer to gold as ‘lali’ in the letters was to 
employ a childish code which is easily broken when one sees the weight of 
‘lali’ in tolas, the price and the fineness. The internal evidence of the letters 
furnishes all necessary clues to the identity and inter-relation of the several 
conspirators. No wonder the identity of the writers and recepients of the letters 
was not specifically challenged in the High Court. 

Mr. Jethmalani attempted to argue several questions of fact but in view 
of the practice of this Court and the concurrent findings of the High Court 
and the Magistrate, we have not attempted to go into the evidence. In fact 
we can only say that there is such overwhelming evidence of the complicity 
of the appellants that when the points of law fail there is very little to be 
said in their favour. 

The last contention that there has been discrimination and violation of arts. 
14 and 20 is without substance. Reliance was placed on Jaisinghani v. Union 
of India? that the absence of arbitrary power is the first essential of the rule 
of law and here there is room for selecting one out of several accused, to lead 
accomplice evidence. Reference was made to other cases of this Court where 
unrestrained power of selection without guide-lines was held to offend art. 14. 
But the case of the accomplice evidence is different. Section 337 of the Code 
of Criminal Procedure has already been held not to offend art. 14 and the 
matter of taking accomplice evidence outside s. 337 by using s. 494 or otherwise 
is-not very different. We do not hold that there was any breach of the Consti- 
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No. 1 to the petitioners, as the petitioners were not submitting to the juris- 
diction of the arbitrator on the ground that the dispute was not covered by 
the arbitration agreement (which contention I have not upheld), there was no 
occasion for them to protest against the choice of the arbitrator. I hold that 
on account of the relationship of the arbitractor with one of the partners of 
respondents No. 1, there was a probability and reasonable prospect and a 
reasonable apprehension of bias in the mind of the petitioners. A perfectly 
even and unbiassed mind is essential to the validity of every judicial proceed- 
ing and if there is a circumstance in the situation of an arbitrator which tend- 
ed to produce a bias in his mind, the existence of that circumstance will 
justify the interference of the Court, whether in fact the circumstance had 
any operation in the mind of the arbitrator or not. It is important that 
parties get adjudication of their dispute in an impartial tribunal and no cir- 
cumstances must exist which would tend to produce a bias in the mind of an 
arbitrator. In this ease such circumstances existed. Prakash Chand Jain 
was, therefore, disqualified from acting as an arbitrator. 

It has been contended by Dr. Naik on behalf of respondents No. 1 that the 
petitioners were barred from urging that the sole arbitrator was disqualified 
by reason of his relationship on account of estoppel, waiver or acquiescence. 
In this case as the petitioners were disputing the jurisdiction of the arbitrator 
on the ground that the disputes between the parties were not covered by the 
arbitration agreement, they neither submitted to the arbitration, nor attended 
before the arbitrator, nor took any part in the arbitration proceedings. If as 
a result of the notice of relationship contained in the undated letter the peti- 
tioners had agreed to go to the arbitration of Prakash Chand Jain or had sub- 
mitted to his jurisdiction or taken any part in the arbitration proceedings 
without any protest on the ground of relationship disclosed to them. the ques- 
tion of estoppel, waiver or acquiescence may have arisen. In my oninion, 
there can be no question of estoppel, waiver or acquiescence in the relation- 
ship of an arbitrator to one of the parties to arbitration in a ease where the 
party seeking to disqualify the arbitrator has neither agreed to the nomina- 
tion of the said arbitrator, nor submitted to his arbitration, nor apneared be- 
fore him and taken any part in the arbitration proceedings before him with- 
out protest. Something more active than mere absention from attending be- 
fore an arbitrator and takine part in proceedings before him ‘*s reauired to 
preclude a party from challenging the appointment of an arbitrator on the 
ground that he was related to the other party. 

(The rest of the judgment is not material to this report.] 


Award set aside. 
Solicitors for the petitioners. Bhaishankar Kanga & Girdharlal. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Nain. 
S. BHATTACHARJEE v. S. B. GOSAVI.® 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), See. 19—Bombay Renis, Hotel 
and Lodging House Rates Control Act (Bom. LV II of 1947), Sec. 28-—Dispute between landlord 
a member of co-operative society and his tenant regarding possession of premises—Whether 
dispute can be referred to arbitration under Mah. Act—Finality to decision of Registrar under 
8.91(1) whether extends to merits of controversy between parties. 

A dispute between a landlord who is a member of a co-operative society and his tenant 
as to recovery of rent or possession is within the scope of s. 91(1) of the Maharashtra Co- 
operative Societies Act, 1960, and can be referred to arbitration notwithstanding s. 28 of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 
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- The non-obstante-clause in .s.91 of the Maharashtra Co-operative Societies Act, 1960, has 
over-riding effect over 5.28 of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1047. 

The finality given to the decision of the Registrar under s. 91(2) of the Maharashtra 
Co-operative Socicties Act, 1960, is only limited to the jurisdictional question as to whether 
-the matter referred constitutes a dispute under s. 91(1) of the Act. The finality does not 
extend to the merits of the controversy between the parties, nor to their substantive rights. 

Rambhau v. President, Vinkar Co-op. Society! and I. R. Hingorani v. Pravinchandra’, 
referred to. 


Tue facts appear in the judgment. 


C. P. Patel, for the petitioner. _ 

T. R. Andhyarujina, instructed by . Lattle and Čo., for respondents Nos. 1 
and 2. 

K. J. Abhyankar, for opponent No. 4. 


Nar J. This is a petition under art. 227 of the Constitution of India for 
quashing and setting aside an order dated February 7/9, 1967, passed by the 
Assistant Registrar, Co-operative Societies, Bombay, holding that a dispute 
within the meaning of s. 91(1) of the Maharashtra Co-operative Societies Act, 
1960 (hereinafter referred to as the Act) exists between the pétitioner and 
respondent No. 4 and referring the same to Mr. V. S. Powale, Registrar’s 
Nominee, and.an order dated April 5, 1967, passed by the Divisional Joint 
Registrar, Co-operative Societies, Bombay, confirming the decision = the Assis- 
tant Registrar. 

The petitioner claims to be a tenant in respect of flat No. 43 in a dag 

known as ‘‘Divyang’’ situated at Colaba. Respondent No. 4 claims to be .the 
present owner of the said flat. 
. By an agreement dated November 26, 1959, Radia Sons & Co. Pyt. Ltd. let 
out to the petitioner the said flat at a rent of Re, 215 p.m. In March 1966 there 
appeared to be certain negotiations between the petitioner and respondent No. 4. 
Respondent No. 4 was negotiating for purchase of the said flat from Radia 
Sons & Co. He, therefore, before purchasing the said flat negotiated with the 
petitioner for giving vacant possession ‘to him of the said flat. The 
letter dated March 21, 1966, addressed by respondent No. 4 to the petitioner 
states that the petitioner had told respondent No. 4 that after the marriage 
of the petitioner’s daughter he would not require the big`flat viz., flat No. 43, 
and that he would vacate the same as he would not be able to pay the com- 
pensation for it. There was no reply to this letter. Thereafter, in April 1966 
respondent No. 4 purchased the said flat from its then owner and informed 
the petitioner about the purchase. The petitioner admits that he has thereafter 
paid at least one month’s rent. to respondent No. 4. On June 29, 1966, respon- 
dent No. 4 served a notice on the petitioner to quit the said flat and to hand 
over vacant possession of the same to respondent No. 4. The petitioner replied 
to the said letter on July 4, 1966, taking several contentions. 

In October 1966 respondent No. 4 filed an application before the District 
Deputy Registrar, Co-operative Societies, Bombay, under s. 91(/J) of the said 
Act submitting that there was a dispute between the petitioner and respondent 
No. 4 within the meaning of s. 91 of.that Act and that the same be referred for 
decision under ss. 91 to 96 thereof to a proper person. The order-dated Febru- 
ary 7/9, 1967, was made by the Assistant Registrar on the said application. 
The petitioner appears to have gone in revision to the Registrar under s. 154 
of the said Act and the decision « dated April 5, 1957, is of the Divisional Joint 
Registrar confirming the decision ‘of the Assistant Registrar. . Against these 
two orders, the petitioner has filed the oa petition. gs 
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The first contention of the petitioner is that he is a tenant in respect of the 
premises and not a licensee. Respondent No. 4 seeks to recover possession of 
the premises claiming to be the owner. The proceedings are, therefore, for 
recovery of possession of premises to which the Bombay Rent Act applies. The 
Small Cause Court, Bombay, has exclusive jurisdiction to decide a suit for 
possession or payment of rent between. a landlord and tenant by virtue of s. 28 
of the Bombay Rent Act, notwithstanding anything contained in any other 
law. The petitioner contends that the matter, therefore, cannot be referred to 
arbitration under the Act. This contention, however, does not appear to be 
correct. Section 91 of the Act also provides that notwithstanding anything 
contained in any other law for the time being in force, any dispute touching 
the constitution or business of a society between a member and a person deriv- 
ing title through a member shall be referred to arbitration under the provisions 
of the Act. Section 91 of the Act contains a non obstante clause similar to the 
one contained in s. 28 of the Bombay Rent Act. The Co-operative Society’s 
Act is a special Act, which provides for matters pertaining to co-operative 
societies only. It is also an Act passed subsequently to the passing of the 
Bombay Rent Act. The non obstante clause in s. 91 of the Act will, therefore, 
have over-riding effect. over s. 28 of the Bombay Rent Act. It has been held 
by a Full Bench of this Court in Rambhau v, President, Vinkar Co-op. Society! 
that the non-obstante clause in s. 91(1) of the Act excludes the operation of 
other laws, which confer jurisdiction on some other Court, authority or tribunal 
to try the disputes mentioned therein. If there is any other law which lays 
down that a matter, which under s. 91 the Registrar has jurisdiction to decide, 
may be tried by some other Court, authority or tribunal, then the application 
of that law is excluded by the non obstante clause. In view of these observa- 
tions, we are of the view that there is no substance in this contention of the 
petitioner. A dispute between a landlord and tenant as to recovery of rent or 
possession is within the scope of s. 91(7) of the Act and can be referred to 
arbitration notwithstanding s. 28 of the Bombay Rent Act. 


The next contention of the petitioner is that he was a tenant of the prede- 
cessor-in-title of respondent No. 4 and that he does not claim through respon- 
dent No. 4 and as such the dispute does not fall within the scope of s. 91(J) 
of the Act. It is admitted by Mr. Patel that at least one month’s rent has been 
paid by the petitioner to respondent No. 4 after the purchase of the flat by him. 
This by itself would be sufficient to enable us to hold that the petitioner claims 
through respondent No. 4, whom he has accepted as a landlord and who is 
admittedly a member of the Society. The dispute is, therefore, between a 
member and a person claiming through a member within the meaning of s. 
91(7)(b) of the Act. This contention must also be rejected. Even if respon- 
dent No. 4 depended on title for getting possession of the flat the dispute would 
fall within the scope of s. 91 of the Act, as it would be a dispute between 
respondent No. 4 who is a member and the petitioner who claims through a 
past member. 


The next contention of the petitioner is that respondent No. 4 is not a valid 
purchaser of the flat in question. We are afraid that in view of the admission 
made by the petitioner of having paid rent to respondent No. 4 and having 
recognised him as his landlord after the purchase, it is not open to the peti- 
tioner to dispute the title of respondent No. 4. 


Mr. Patel took up a further contention before us that the building, which 
contains the flat in dispute, had not been transferred to respondent No. 5, the 
Divyang Co-operative Housing Society Ltd. by a registered conveyance, and 
therefore the dispute between the petitioner and respondent No. 4 did not 
pertain to the business of the respondent No. 5-Society and, therefore, did 
not fall within the scope of s. 91(J) of the Act. This point, however, has not. 
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been taken in the petition. It has been taken for the first time in the affidavit 
in rejoinder. It is alleged that the building in which the flat in question is 
situated was constructed by a promotor and although it was intended to be 
transferred to a co-operative society and respondent No. 5-Society was formed 
for the purpose of taking over the said building, no deed of transfer has been 
executed in favour of respondent No. 5 and possession of the building has 
also not been given to respondent No. 5. We are afraid, this contention has 
been taken at a late stage and involves a disputed question of fact. In order 
to determine this dispute evidence will be necessary to find out whether the 
building has, in fact, been transferred to respondent No. 5 and whether res- 
pondent No. 5 has obtained possession of the same. We cannot, therefore, 
permit the petitioner to take this contention before us. 

Mr. Patel for the petitioner has drawn our attention to the fact that in the 
proceedings before the Registrar of Co-operative Societies, respondent No. 4 
claims that the petitioner was a licensee in respect of the premises in dispute. 
Respondent No. 4 claims from the petitioner on the allegation of termination 
of the licence and also on the basis of an alleged oral agreement between him 
and the petitioner prior to the purchase of the flat by respondent No. 4 whereby 
the petitioner agreed to vacate the flat after the marriage of his daughter. He 
expressed an apprehension that in view of our observations in this judgment, 
the provisions of s. 91(2) of the Act and the judgement of a Division Bench of 
this Court in the case of I. R. Hingorant v. Pravinchandra holding that on 
the question whether a dispute exists under s. 91(J) of the Act the decision 
of the Registrar was final under s. 91(2) of the Act, he may not be permitted 
by the arbitrator to take up the contention that being a tenant he was entitled 
to the protection of the Bombay Rent Act or that he may be prejudiced on 
merits before the arbitrator. We however think that these apprehensions of 
the petitioner are groundless for the reasons hereinafter appearing. 

The judgment of the Division Bench in Htngorant’s case was delivered by 
Chainani C.J., who also delivered the judgment of the Full Bench in Ram- 
bhaw’s case. In the latter judgmeut the learned Chief Justice rightly points 
out at page 889 that s. 91(2) of the Act makes the decision of the Registrar on 
the question of existence of a dispute final. It does not enlarge the jurisdic- 
tion conferred on the Registrar by the said sub-section. Section 91(2) does 
not alter or modify the substantive rights of the parties nor does it confer any 
additional powers on the Registrar. 

To these observations we might add our own. Section 91(2) of the Act 
provides that when a question arises as to whether a matter referred for deci- 
sion is a dispute under s. 91(/) or not, ‘‘the question shall be considered” by 
the Registrar, whose decision shall be final. As the decision is made final the 
learned Chief Justice Chainani laid down the practice of issuing notice to 
parties and hearing them before deciding whether there was or was not a dis- 
pute under sub-s. (/). This inquiry for determination of the question of exist- 
ence of a dispute is intended to be an inquiry of a summary nature. The 
section does not contemplate two regular trials, one for determining the juris- 
dictional question and another on merits. The very fact that the section requires 
the Registrar to “consider’’ the question indicates that a summary inquiry 
is intended to determine the jurisdictional question. The trial on merits has 
of necessity to be a regular trial and on evidence if necessary. The finality 
given to the decision of the Registrar is only limited to the jurisdictional ques- 
tion as to whether the matter referred constitutes a dispute under s. 91(/) of 
the Act. The finality does not exend to the merits of the controversy between 
the parties, nor to their substantive rights. It will certainly be open to the 
petitioner to take up all contentions before the arbitrator on the merits of the 
controversy and the substantive rights of the parties. He is only prevented 
from disputing ihe jurisdiction of the arbitrator to the extent of the existence 
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of a dispute under s. 91(/) of the Act. Among other things, it will certainly 
be open to him to contend that he is a tenant and not a licensee, that he is 
protected by the Rent Act or that he has not agreed to vacate after the marriage 
of his daughter. 

In the premises, we dismiss the petition with costs. Rule discharged. 


Rule discharged. 


Before Mr. JusticeZDeshpande. 
YAMUNABAI GANGADHAR KHARADE 


v, 
PARAPPA SADASHIV RAJMANE.” 


indu Succession Act (XXX of 1956), Sec. 14—Property possessed by widow in lieu of maintenance 
under instrument, decree, order or award—Whether such property of absolule ownership of 
widow under 8, 14(1). 


Property possessed by a Hindu widow in liou of her maintenance, in exercise of hor 
right to such maintenance cither under any instrument, decree, order of the Civil Court or 
award, before the coming into force of the Hindu Succession Act, 1956, becomes the widow's 
absolute property after the coming into force of the Act by virtue of s.14{2) of the Act. 

Where property is given to the widow in satiafaction of her claim to maintenance, by 
oral arrangement or any written instrument or under any decree of the Court, the charactor 
of the property remains the same, viz. the widow gets the property in exercise of her right 
to be maintained out of the joint family property conferred on her under the old Hindu 
law. The instrument or the decree or the award in such cases only goes to recognise the 
tights which the widew alrcady possessed and the instrument or the decree or the award 
cannot be said to be the source or foundation of such rights in the property so as to 
attract the provisions of s.14{2) of the Act. 

Under 5.14(2) of the Hindu Succession Act, 1956, the words “property acquired... under 
a decree or an order of the Civil Court” should be read ejusdem generis with the preceding 
words ‘property acquired by way of gift or under a will’. 

Gurunadham v. Navaneethamma’, dissented from. 

Sasadhar Chandra v. Tera Sundari’, Sampathkumari v. Lakshmi AmmaP, Rathinasamy 
v. Nagammal*, Jaria Devi v. Shyam Sundar’, Mt. S. Kuer v. D. M. Devit, Lalchand v. 
Sushila’, Mali Bewa v. Dadhi Das*, Raghunath Sahu v. Bhimsen Naik’, Janak Dulari v. 
District Judge, Kanpur!?, Venugopal v. Madhavakrishnan", Rangaswami v. Chinnammal!?, 
A. V. Subbareddi v. A. Penchalamma™, Lachhia v. Ram Shankar!4, Gadam v. Venkataraju”, 
Sharbati Devi v. Hiralal’*, Jagannath Puri Guru v. Godabait’ and Secretary of State v. 
Ahalyabai!?, referred to. 


One Parappa (plaintiff) and one Gangadhar were the last surviving copar- 
ceners of a joint Hindu family and the suit houses were the part and parcel of 
the joint family property. Gangadhar died in the year 1939 leaving behind him 
his widowed mother Shivubai. Shivubai was entitled to maintenance out of 
the estate which belonged to this joint family. The suit houses were given by 
the plaintiff to Shivubai on July 14, 1941, under a deed in lieu of her main- 
tenance and she was to be in possession of the same till her life time. Shivu- 


“Decided, April 8, 1968. Second Appeal 7 [1962] A.LR. Cal. 628. 
No. 898. of 1961, inst the order passed 8 [1960] AI.R. Orissa 81. 
by C.U. Bora, Second Extra Assistant Judge 9 reef A.LR. Orissa 59. 
at Sholapur, in Civil Appeal No. 27 of 1960, 10 [1861] AIR. All. 294. 
setting aside the decree passed by N. M. 11 964] A.LR. Mad. 155. 
Kothari, Civil Judge, Junior Division, Barsi, 12 [19864] ALR. Mad. 887. 


in Regular Civil Suit No. 282 of 1958. 13 el A.LR. AP. 868. 
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2 [1962] AI.R. Cal. 438. 15 [1965] A.LR. AP. 66. 
3 [1963] ALR. Mad. 50. 16 [1964] ALR. Pun. 114. 
4 [1968] A.IL-R. Mad. 188. 17 [1968] A.LR. Bom. 25. 
5 [1959] ALR. Cal. 338. 18 (1987) 40 Bom. L.R. 422. 
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bai died on September 27, 1957, long after the Hindu Succession Act of 1956 
came into force on June 17, 1956, leaving behind her two daughters (defen- 
dants Nos. 1 and 2). Defendants Nos. 8 and 4 were the husbands of defen- 
dants Nos. 1 and 2 respectively. Defendant No. 5 was the tenant on behalf 
of defendants Nos. 1 and 2 in the suit houses. 

| The ‘plaintiff filed a suit against the defendants for possession of the suit 
houses alleging that the said houses were given to Shivubai by way of her main- 
tenance under the registered maintenance agreement dated July 14, 1941. Ac- 
cording to the plaintiff, in view of the death of Shivubai on or about September 
27, 1957, the suit property ought to revert to him in terms of the said agree- ` 
ment as "under the said agreement restricted estate was created in her favour 
and, therefore, the possession of the defendants had become unlawful. Defen- 
dants Nos. 1 to 3 alone resisted the suit claim. According to the defendants 
Shivubai did possess the suit property when the Hindu Succession Act of 1956 
came into force on June 17, 1956 and as such she became the absolute owner 
thereof under s. 14(/) of the Act, and, therefore, defendants Nos. 1 and 2, 
daughters of Shivubai, were entitled to succeed to the same. The trial Judge 
dismissed the plaintiff’s suit. On appeal by the plaintiff to the District Court, 
the decree of the trial Judge was reversed and the appeal of the plaintiff was 
allowed. 


Defendants Nos. 1 to 3 appealed to the High Court. 


B. N. Shrotri'and U. R. Lalit, for the appellants. 
L. &. Khare, for the respondents. 


DESHPANDE J. [His Lordship after stating the facts and dealing with a or 
not material to this report, proceeded.] Assuming, however, that the finding 
of the fact recorded by the Assistant Judge is unassailable and binding on me 
in Second Appeal and it is held as proved that Shivubai acquired the property 
in dispute in lieu of maintenance on the strength of instrument, exh. 54, as 
alleged by the plaintiff-respondent, the question still remains as to whether - 
this circumstance alone could prevent Shivubai from becoming the absolute 
owner of the property in terms of s. 14(/) of the Hindu Succession Act. Accord- 
ing to Mr. Lalit, Shivubai became the absolute owner of the property 
in view of the provisions of s. 14(7) of the Hindu Succession Act, as she 
was in possession of this property on June 17, 1956, and the property was given 
to her in lieu of her maintenance. The circumstance that she acquired the 
property in lieu of her maintenance under the strength of the instrument, 
exh. 54, cannot make any difference to the right conferred on her under s. 14(/) 
of the Hindu: Succession Act. He relies on the judgment of the Caleutta High 
Court, reported in Sasadhar Chandra v. Tara Sundari,! and the judgments of 
the Madras High Court reported in Sampathkuman v. Lakshmi Amma? and 
Rathinasamy v. Nagammal}. As against that, Mr. L. G. Khare, the learned 
advocate for the respondent-plaintiff, relied on the judgments reported in Jaria 
Devi v. Shyam Sundar* and Mt. 8. Kuer v. D. M. Dev and urged that the 
property having been acquired by Shivubai pursuant to the terms of exh. 54, 
the rights created in her under the said instrument must remain restricted in 
view of s. 14(2) of the Hindu Succession Act. The judgments reported.in Jaria 
Devi v. Shyam Sundar and Ht. 8. Kuer v. D. M. Devi are based on the peculiar 
facts of the respective cases. In subsequent judgments of the Calcutta High Court, 
reported in Sasadhar Chandra v. Tara Sundari, and Lalchand v. Sushila a 
different view has been taken. In the Patna case, the widows had already re- 
linquished all the rights they possessed in the property by way: of inheritance 
and after such relinquishment, one of the widows was again put in possession 


1 [soz ALR. Cal. 488. - aa 4 [1959] A.LR. Cal. 838. 
2 [1968] ALR. Mad. 50. 5 [1960] ALR. Pat. 360: 
3 [1968 ALR. Mad. 188. 6 [19862] A.1.R: Cal’ 628. ` 
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of the disputed property under an instrument creating restricted rights. The 
ratio of the said judgment, therefore, cannot be of any assistance to support 
Mr. Khare’s argument. The reliance on Mali Bewa v. Dadha Das’ by Mr. Khare 
is also equally misplaced, inasmuch as the same High Court has taken a differ- 
ent view in subsequent judgments. (Refer to Raghunath Sahu v. Bhimsen Naik’). 

The judgments cited by Mr. Lalit, the learned -advocate for the appellants, 

undoubtedly support his contention, The same. view has been adopted by other 
High Courts also. (See Janak Dulari v. District Judge, Kanpur? Venugopal 
v. Madhavakrishnan,” Rangaswami v. Chinnammal,!! A, V. Subbareddi v. A. 
Penchalamma,2 Lachhia v. Ram Shankar, and Qadam v. Venkataraju.™), 
The same view is adopted by the Punjab High Court in the case reported in 
Sharbati Devi v. Hiralal.5 The view taken by the learned Judges of various 
High Courts is, that s. 14(2) of the Hindu Succession Act deals with rights 
which were acquired by the female Hindu for the first time under an instru- 
ment, or a gift, or a will, or a decree or an award as mentioned in the said sub- 

8. (2) of s. 14. Sub-section (2) of s. 14 does not apply to cases where the 
female Hindu was already possessed of rights in the said property and 
the subsequent instrument or the decree merely proceeded to recognise the said 
rights. These judgments lay down further that the connotation of the word 
“acquire” occurring in sub-s. (J) of s. 14 has been enlarged and amplified by 
the explanation added to sub-s. (J); while in the absence of such explanation 
to sub-s. (2) the word ‘‘acquire’’ must be deemed to have been used in a 
very limited sense, and in sub-s. (2) the words ‘‘acquire...or under a decree 
or order of a Civil Court or under an award’’ have to be read ejusdem generis 
with the preceding words viz. ‘‘property acquired by way of gift or under a 
will’’, It has been observed by the learned Judges in all these cases that the 
object of s. 14 was to enlarge the rights-of the women in the property possessed 
by them as female Hindu and sub-s. (2) was carved out as an exception to 
cover such cases where female Hindu recovered property by way of grants 
and the grantors did not intend to grant the property to female Hindu with- 
out any restrictions. While the judgment was being dictated, Mr. L. G. Khare, 
the learned advocate appearing for the respondent very fairly drew my atten- 
tion to the judgment of this Court delivered by my learned brother Deshmukh 
J. in the case of Jagannathpurit Guru v. Godabat,'6 wherein Deshmukh J. also 
has taken the same view. 

It is, however, argued by Mr. Khare that all these cases relied on by Mr. 
Lalit and referred to in the above paragraph deal with cases where the female 
Hindus had acquired the property in dispute in the course of the partition 
to which they were entitled in ‘exercise of their right to inherit the 
same by virtue of the provisions of the Hindu Women’s Right to Property Act, 
1937, or otherwise where the female Hindu possessed the right to inherit. These 
eases do not deal with the rights of the widow over the property given to her 
in lieu of her maintenance which came into possession of the widow for the 
first time- pursuant to the terms of the instrument such as under exh. 54 in 
this case. In the case reported in Sharbati Devi v. Hiralal, the widow was 
already in possession of the property, before her possession in lieu of main- 
tenance was subsequently confirmed under Court decree. According to Mr. 
Khare, till the execution of exh. 54 on July 14, 1941, Shivubai did not possess 
any definite and ascertained right or interest in any property belonging to the 
joint family and her rights in the suit property were crystallised only when 
the property was put in her possession in lieu of her maintenance pursuant to 
the terms of exh. 54. Mr. Khare’s argument is that, on the facts of this case, 
it must be held that Shivubai acquired this property in dispute under the 


7 '-(1960] ALR. Orissa 81. 12 [1962] A.LR. A.P. 368. 
8 Fs A.LR. Orissa 59. 18 [1966] A.LR. Pat. 191. 
9 [1961] A.LR. All. 294. 14 [1965] A.LR. A.P, 66 
10 [1964] A.I.R. Mad. 155. 15 [1964] A.LR. Pun. 114, 
11 lomi) A.I.R. Mad, 887.. . 16 [1968] A.L.R. Bom. 25. 
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instrument, exh. 54, within the meaning of s. 14(2) of the Hindu Succession 
Act and as this instrument restricted the rights of Shivubai in the said property 
to her life time the terms of s. 14(7) of the Hindu Succession Act cannot have 
the effect of enlarging the said restricted rights of Shivubai so as to make her 
absolute owner on June 17, 1956. Mr. Khare’s arguments do find support in a 
judgment of the Madras High Court reported in, Gurunadham v. Navaneeth- 
amma" delivered by Natesan J. 

In the Madras case, one Guruviah Chetti died in the year 1932, prior to the 
enforcement of the Hindu Women’s Right to Property Act in 1987 leaving his 
widow and four sons. There was a partition between the four sons on December 
11, 1946, and under the partition deed some property was earmarked for the 
maintenance of the widow and accordingly was given in her.possession with 
the condition that after her death the property should .go to the four sons as 
detailed in the said instrument of partition. It appears after the enforcement 
of Hindu Succession Act, 1956, she conveyed this property, acquired by her. 
in lieu of her maintenance in 1946, in favour of one of her sons and this 
conveyance was challenged by the widow of one of the other sons by filing a 
suit. The question that fell for consideration was whether the widow had 
become the absolute owner of this property by virtue of s. 14(/) of Hindu Suc- 
cession Act on June 17, 1956 or she remained a restricted owner in view .of 
sub-s. (2). The learned Judge, with respect to him, rightly observed that the 
essential condition for the application of sub-s. (2) of s. 14 was that the in- 
strument under which the widow acquired the property, should be the source 
or foundation of her title to the property. Then he proceeded to hold—and 
in my opinion wrongly and I say as with great respect to him—that there was 
no doubt that the instrument dated December 11, 1946 was the source and 
foundation of her title and as the said instrument had restricted her rights 
in the said property, s. 14(/) did not apply and she could not become the 
absolute owner of the said property in view of s. 14(2) of the Hindu Succession 
Act. Reason, according to the learned Judge, is that, right to be maintained 
out of family properties by itself did not confer on her any possessory lien or 
proprietory right or title in the property of the family. Such right of widows is 
an indefinite right which no doubt can be made certain and charged on specific 
properties by agreement, decree of Court or panchayat, award or otherwise.. 
Even when a charge is created over a specified property, observes the learned 
Judge, it is well known that there is no transfer of the property or of any 
right in the property, only there is creation of a right of payment out of the 
property. 

Now it is true that this right of the widow for her maintenance 
out of the joint family property did suffer from these and several other infir- 
mities. Even so, it was a potential right capable of being ascertained and being 
a subject matter of the charge on the joint family property. Once it is found 
that a widow did possess such rights in the joint family property, it cannot be 
said that such rights or interests, attached to the property given in her posses- 
sion in lieu of her maintenance at some stage, are created for the first time when 
the property is put in her possession under some arrangement or instrument 
or under a decree of some Court or under some award. The instrument or 
decree, still, cannot be said to be a source or foundation of her rights, in 
the property so assigned. What she gets under the instrument or the decree 
in such cases, is only in recognition of the rights she possessed in the pro- 
perty by virtue of her being a widow of the-said joint family. The true 
legal character of a widow’s rights in the joint family property is aptly des- 
erlbed by this Court in the case of Secretary of State v. “Ahalyabas. is Deal- 
ing with the rights of the widow and daughter of a deceased coparcener in 
joint family property in possession of the sole surviving coparcener, the 
Court observed (p. 426): 


17 [1967] A.LR. Mad. 429. 18 (1987) 40 Bom: L.R; 422. 
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‘,..Under the Hindu law, if a coparcener takes the property of another deceased coparcener 
by :urvivorship, he takes it with the burden of maintaining the widow and unmarried daughters 
of the deceased coparcener. It cannot be said that this right of maintenance is merely personal 
in the sense that it has no reference to the property which he gets by survivorship”. 

After reference to the distinction between the husband’s personal obligation to 
maintain his wife and the coparcener’s obligation to maintain widows out of 
the joint family property, this Court observed (p. 426): 

‘*...In that sense the property which he takes by survivorship is burdened with the obli- 
gation to maintain the widow. It may be that in the technical language it may not fall within 
the definition of charge under s.100 of the Transfer of Property Act. This charge is a later crea- 
tion by statute, but the Hindu lew has always regarded the widow’s rigbt as a burden on the 
property. It has thus been held that the right of maintenance attaches to the property itself 
which is taken by survivorship”. . 

This right of the maintenance of the widow could be given effect to in 
various ways. She could have been content by staying with the coparcener 
or content with getting some amount periodically from the surviving copar- 
cener. In yet another case, her claim could have been satisfied by putting her 
in possession of a part of the joint family estate under oral arrangements. 
She might have enforced her claim by obtaining award or decree or received 
some property in satisfaction of this claim, under some instrument. What is 
of essence is that all these devices were meant to satisfy and recognize her 
legal claim which exists independently of the arrangement, instrudfént or 
award. In this view of the matter, it is not correct to say that where as here 
a Hindu widow was put in possession of some property in lieu of her main- 
tenance, under some instrument, she can be said to have acquired the right in 
the property for the first time, only under the instrument. Her right to be 
maintained out of the property already existed by virtue of being a widow of 
the joint family and this right was antecedent to the date when the instru- 
iment came into existence. The instrument only recognizes her right to '4‘cer- 
tain ascertained and definite property though she had possessed such rights 
even before the date of instrument without reference to this particular pro- 
perty. In view of this, it is impossible to hold that any such instrument, de- 
cree or award and private arrangement is the source or foundation of her 
rights. 

Apart from this aspect of the matter, to my mind, the language of s. 14(/) 
leaves no manner of doubt that property possessed by the widow in lieu of 
her maintenance, irrespective of the mode of the acquisition, is covered by 
sub-s. (J) and not by sub-s. (2) of s. 14. Explanation to sub-s. (7) in terms 
says that the word ‘‘property’’ in sub-s. (7) includes the property acquired 
by female Hindu ‘‘in lieu of maintenance’’. There is no warrant for assump- 
tion that such property acquired by female Hindu under any instrument, decree 
or order of Civil Court or award is excluded from the sweep of this explana- 
tion to sub-s. (7). Asis well known the intention of the Legislature in enact- 
ing s. 14 of the’ Hindu Succession Act was to enlarge the rights of the female 
Hindus in the properties which were possessed by them with restrictions as 
such female Hindus under the terms of Hindu law as it existed before the en- 
forcement of the Hindu Succession Act of 1956. The object is to remove such 
restrictions and consequent discrimination and disability to which female 
Hindus were subjected under the terms of the said Hindu law and further 
object was to bring their rights on par with the rights of the men. That is 
why sub-s. (Z) in terms says that the property possessed by a female Hindu 
shall be held by her as a full owner thereof and not as a limited owner. 
This in itself goes to show that what was sought to be enlarged as a result 
of this section is what was possessed by them as limited owners. 

_ The object of adding explanation to sub-s. (J) seems to enlarge the conno- 
tation of the words ‘‘property’’ and ‘‘acquire’’, What normally could not be 
said to have been ‘‘acquired’’ is to be deemed to have been acquired by virtue 
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of the fiction created by this explanation. If the explanation is analysed it 
will be found that it deals mainly with three categories of properties pos- 
sessed by female Hindus and which was not treated as her Stridhan or abso- 
lute property under some school of the Hindu Law or the other. All pro- 
perty held or possessed by a female Hindu could not be her Stridhan as per 
old Hindu law. In Sec. 124 of the Hindu Law by Mulla at p. 165, of the 13th 
edn., the learned author deals with the property of a female Hindu acquired 
from various sources and observes that whether a particular kind of pro- 
perty is stridhana or not, depends on (1) the source from which the property 
was acquired; (2) the status at the time of acquisition; (3) the school to 
which she belongs. In the first category comes the property, acquired by a 
female Hindu by inheritance or at a partition or in lieu of maintenance. 
Such property was invariably held by the female Hindu as a limited owner. 
Second category of the property is the one which a female Hindu acquired by 
devise or gift from relations or strangers before or after her marriage. Ac- 
cording to certain schools of Hindu law, female Hindus held limited estate 
even in such properties. See Secs. 126 and 127 of Hindu Law at pp. 166-167. 
The third category of property is the one which she acquired by her own skill 
or exertion or by purchase or by’ prescription or in any other manner what- 
soever. Sub-section (2) of Sec. 131 at p. 171 refers to the property acquired 
by female Hindus by mechanical arts or otherwise by her own exertions during 
coverture and the author observes that according to Mithila and Dayabhaga 
schools even such properties acquired by female Hindus could not be her stri- 
dhana or absolute property. There is a reference to the fourth category 
of properties held by her as stridhana. But it is not necessary to deal with 
the same as according to all schools of thought stridhana was her absolute 
property and the same seems to have been referred in the explanation by way 
of abundant precaution. 

Considered in this context the object of explanation of sub-s. (Z) seems tó 
make it clear that all categories of properties acquired by female Hindus as 
such female Hindus shall be of her full ownership notwithstanding that she 
held only limited rights therein according to the school of Hindu law to 
which she belonged. That which was a restricted estate of a female Hindu 
under some school or the other of the Hindu law is sought to be enlarged 
and converted into the property of her full ownership under. this sub-s. (1) 
of s. 14. The object through and through has been to put an end to the dis- 
crimination to which women were subjected as against men under the Hindu 
law. 

However limitations and restrictions imposed on a female Hindu otherwise 
than under the provisions of the old Hindu law are beyond the scope of the 
object with which s. 14 was mainly enacted. That is why sub-s. (2) has 
been enacted to make it clear that if any restricted estate is conferred under 
any gift or devise on any female Hindu, the same is not deemed to have been 
enlarged by sub-s. (J) of s. 14. Obviously it was never intended by the 
Legislature to enlarge the estate of the female Hindu which were restricted 
not as a result of the old Hindu law but as a result of the restrictions created 
by the grantors themselves. Therefore, whatever restrictions existed on the 
rights of the property, dehors the provisions of Hindu law, the same were not 
sought to be touched at all and it was not the intention of the Legislature to 
put any restrictions on the grantors or on the contracting parties who wanted 
to create restricted rights in favour of Hindu females in the course of dealing 
with such women. 

Viewed from this point of view, there can hardly be any diffculty in ascer- 
taining as to what are the rights of the Hindu widows in regard to the pro- 
perty given to them in lieu of maintenance either under certain instrument 
or under oral arrangement. Properties acquired by female Hindus in lien of 
maintenance, are in terms included in the sweep of explanation added to sub- 
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s. (Z) of s. 14. It is the real nature of the right that is possessed by the 
female Hindu that will go to determine the character of the property. Where 
property is given to the widow in lieu of her maintenance by oral arrange- 
ment or pursuant to any written instrument or pursuant to any decree of the 
Court, the character of the property remains the same, viz. the widow gets 
the property in exercise of her right to be maintained out of the joint family 
property conferred on her under the old Hindu Jaw. The instrument or the 
decree or the award in such cases only goes to recognise the rights which the 
widow already possessed and the instrument or the decree or the award can- 
not be said to be the source or foundation of such rights in the property. 
Sub-section (2) of s. 14 clearly deals with the properties which are acquired 
by the Hindu females as a result of grant or as a result of contract independ- 
ently of their rights under the former Hindu law. The words ‘‘property 
acquired... under a decree or an order of a Civil Court’’ have to be read 
ejusdem generis with the words ‘‘property acquired by way of gift or under 
a will”. Under no circumstances can such an instrument or a decree of a 
Civil Court or an award can have any remote reference to the instrument or 
a decree which only gives recognition to the rights which were possessed by 
Hindu widows under the former Hindu law. In this view of the matter I do 
not think that it is possible for me to agree with the judgment of the Madras 
High Court referred to above. I hold that even assuming that Shivubai had 
acquired the property under exh. 54, she having acquired the same in recogni- 
tion of her right to be maintained ‘out of the joint family estate, sub+s. (J): 
of s. 14 applied and she had become absolute owner on June 17, 1956 and 
after her death her heirs, defendants Nos. 1 and 2 and not the plaintiff could 
claim any rights in the same. 
The result is that the appeal succeeds and is allowed with costs throughout. 
Plaintiff’s suit is dismissed. 
Appeal allowed. 


“e 


Before Mr. Justice Deshpande. 
KRISHNA RAMBHAU SHELAR v. DHARMA KATHOD KAPSE.* 
Indian Limitation Act (IX of 1908), Art. 109—Whether words “belonging to the plaintiff” in art. 
109 import element of ownership. 

The word “belonging” used in the first column of art. 109 of the Indian Limitation Act, 
1908, does not necessarily import an element of ownership. It only imports the element 
of title to possession of the immovable property from which a right to appropriate profits 

‘springs. It is, therefore, not necessary in all cases to attract art. 109, that the plaintiff 
who claims to have been wrongfully deprived of the profits of the land, must necessarily 
be the owner of the property. 

Ram Sarup v. Harpal, agreed with. 

Govindrav v. Jiwanji*?, Dullabhbhai Hansji v. Gulabchand Rupaji?, Shurnomoyee v. Pattarrt 

Sirkart and Md. Shamsgoya v. Omandu Pillai’, referred to. 


Survey Nos. 31/5, 49/4 and 50/4 belonged to one Rambhau Nago Shelar 
(defendant No. 1). Dharma Kathod Kapse (plaintiff) was holding these 
lands as the tenant. Defendant No. 1 instituted the proceedings against the 
plaintiff-tenant for possession of these lands on the ground that he required 
the same bona fide for his own personal cultivation. This claim of defendant 
No. 1 was upheld by the Mamlatdar. On appeal to the Prant Officer by the 
plaintiff, the same was accepted and defendant No. 1’s application was dis- 


"Decided, April 5, 1968. Second Ap No. 80 of 1958. 
No. 410 of 1961, against the decision of V.P. (1916) I.L.R. 89 All. 200. 
Gadgil, Extra ‘Assistant Judge, Thana, in (1900) 2 Bom. L.R. 201. 
rs ivit Appeal No. 145 of 1959, reversing the. [1988] Bom. 107, s.c. 40 Bom. L.R. 100. 
passed by B.B. Tambe, Und Joint (1878) I.L.R. 4 Cal. 625. 
Ciel nae? yan, in Regular Civil Suit 5 [1924] ALR. Mad. 224. 
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missed. While the appeal was pending, defendant No. 1, succeeded in getting 
possession of the lands on January 10, 1950. As a result of the reversal of 
the order of the Mamlatdar, in appeal, by the Prant Officer, restitution pro- 
ceedings were instituted and the plaintiff-tenant got possession of the lands on 
January 7, 1953. After getting possession of the land from defendant No. 1, 
the plaintiff-tenant instituted this suit in the Court of the Civil Judge, 
Kalyan on or about January 10, 1958. The suit was for the recovery of the 
mesne profits of the land for the period from January 10, 1950 to January 7, 
1953 during which the landlord remained in wrongful possession of the same. 
According to the plaintiff, the effect of the order of the Prant Officer allow- 
ing his appeal and rejecting the claim of defendant No. 1 for possession of 
the lands for bona fide personal cultivation, was that the landlord’s posses- 
sion of the lands during the period from January 10, 1950 to January 7, 
1958, was unlawful and illegal and whatever profits defendant No. 1 derived 
from: the lands during this period of his possession, were wrongfully received 
by him. He claimed in all a sum of Rs. 1,496.59 P. towards such mesne 
profits, saying that he alone was entitled to possession and the profits thereof. 
Defendant No.1 and his son defendant No. 2 filed a joint statement and tried 
to resist the claim of the plaintiff on several grounds, one of the grounds be- 
ing that the suit was time-barred, as the provisions of art. 109 of the Limita- 
tion Act, were applicable to the suit claim. 

The trial Judge held that the plaintiff was no doubt entitled to mesne pro- 
fits forthe period during which the defendants remained wrongfully in pos- 
session of the lands. He, however, held that the suit was barred by limitation 
ag art. 109 of the Limitation Act applied to the suit claim. 

On appeal by the plaintiff the Assistant Judge held that not art. 109 but 
art. 120 of the Limitation Act was attracted by the facts of the case and the suit 
filed on January 10, 1958 after getting possession of the land on January 7, 
1953 was within time. He accordingly reversed the decree of the trial Judge, 
allowed the appeal and decreed the plaintiff’s suit. 


Defendant No. 2 appealed to the High Court. 


V. B. Rege, for the appellant. 
K. P. Karnik, for respondent No. 1. 


DESHPANDE J. [His Lordship after dealing with points not material to this 
report, proceeded.] However, Mr. Karnik strongly urged that art. 109 can- 
not apply to the facts of the case inasmuch as the said article is applicable 
only to such plaintiffs to whom the immoveable property in dispute belonged. 
He drew my attention to the wording of Column 1 of the said Article which 
provides limitation for ‘‘suit for profits of the immoveable property belong- 
ing to the plaintiff’? which have been wrongfully received by the defendant. 
According to Mr. Karnik, it is not anybody’s case that the said immoveable 
property ever belonged to the plaintiff. The present plaintiff was and is only 
a tenant of the land. The said land can never be said to have belonged to the 
tenant-plaintiff with all the sweeping provisions of the Tenancy Act. The 
land even now happens to be in possession of the tenant. It is, therefore, 
strenuously argued by Mr. Karnik that this art. 109 can have no application 
to the facts of the case and, therefore, the learned Assistant Judge was per- 
fectly justified in holding that the plaintiff’s suit was not governed by art. 109 
of the Limitation Act. 

Now, at first sight this argument appears to be attractive. However, the 
context in which the word ‘“‘belonging’’ is used in the first column of this 
Article, does not seem to convey any element of ownership. This word ‘‘be 
longing” has not been defined either in the Limitation Act or anywhere else. 
Prima facie it is capable of conveying the sense of ownership of the immove- 
able property. But it can also mean, in the context, ‘‘merely a right to 
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possess’, Thus, words ‘‘immoveable property belonging to the plaintiff’? may 
mean the one of which the plaintiff is the owner; and also may mean such 
property, to the possession and profits of which plaintiff has a title without 
being its owner. It may also thus mean that a property belongs to a man 
who has a right to use it as of right for some period although it does not 
belong to him. 

Analysing the language of this Article, one cannot but find that the govern- 
ing idea of this Article is to deal with suits for recovery of profits which 
should have as of right, gone to the plaintiff, but have been wrongfully re- 
eeived by the defendant. The profits contemplated are in regard to the im- 
moveable property. A person need not necessarily be the owner of the im- 
moveable property to be rightful owner of the profits thereof. It is enough 
that he has some title to the lawful possession thereof. A lawful possession 
also entitles the possessor to claim the profits rightfully even if such posses- 
sor is not the owner. Now, immoveable properties are capable of being pos- 
sessed lawfully not only by the owners, but also by the lessees, the licencees 
and even by the mortgagees or by Receivers. As long as possession of such a 
licencee, an owner, a lessee or a mortgagee is legal, each one of them is en- 
titled to profits of the property as of right as against everyone who has no 
title to possession. If a licencee is in lawful possession of the immoveable 
property then it is the licencee who can claim the profits thereof. Even, the 
owner of the property, shall be deemed to have wrongfully received the pro- 
fits if at the relevant time, he has no title to possession and if such title, vests 
in licencee, lessee or mortgagee. In that context it is the licencee, mortgagee 
or lessee to whom the immoveable property can be said to have belonged. A 
mortgagee in lawful possession of the land on the strength of the mortgage 
deed is sometimes forcibly dispossessed by the mortgagor without recourse to 
law. The profits of the land which normally should have gone to the pocket 
of the mortgagee as lawful possessor are thus appropriated wrongfully by the 
owner-mortgagor to which he cannot be said to have been entitled, notwith- 
standing that he is the owner of the property. In that event, it is the mort- 
gagee to whom the said immoveable property can be said to have beloiiged. 
It is, thus, clear that the word ‘‘belonging’’ used in this Article does not 
necessarily import an element of ownership. It only imports the element of 
title to possession of the immoveable property from which, a right to appro- 
priate profits springs. It is, therefore, not necessary in all cases that the 
plaintiff who claims to have been wrongfully deprived of the profits of the 
land, must necessarily be the owner of the property. In a judgment reported 
in Govindrav v. Jiwanji,! a Division Bench of this Court was dealing with a 
claim for mesne profits, set up by the mortgagee against the mortgagor-owner. 
i was found in the said case that the mortgagor had unlawfully dispossessed 

the mortgagee and deprived him of the profits of the land. The mortgagee 
filed a suit for the recovery of the mesne profits which were wrongfully ap- 
propriated by the mortgagor, the owner of the property. Notwithstanding that 
the owner of the land was not the plaintiff and the mortgagee was claiming 
such mesne profits against the owner of the land, it was held by the Division 
Bench that it is this art. 109 of the Limitation Act, which governed the said 
suit. In Dullabhbhai Hansji v. Gulabchand Rupagi2 a receiver appointed by 
the Insolvency Court was claiming mesne profits from the assignee from the 
insolvent under a sale deed executed two years before respondent was ad- 
judged as an insolvent. It was held that art. 109 governed the suit. It is 
true that the words ‘‘immoveable property belonging to the plaintiff’? in 
art. 109 were not directly interpreted as no such question seems to have been 
raised before the Courts. But even though the receiver could not have claim- 
ed to be the owner of the property, the Court still held that the suit was 
governed by art. 109 of the Limitation Act. In another judgment of the Divi- 


1 (1900) 2 Bom. L.R. 201. 2 [1988] Bom. 107, 8.0. 40 Bom. L.R. 100. 
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sion Bench of the Calcutta High Court in Shurnomoyee v. Pattarri Yirkar? the 
Division Bench was dealing with the claim of the tenant of the land against 
the landlord for the mesne profits for the period of the landlord’s possession 
which was alleged and found to be unlawful. The Division Bench held: that 
such claim by the tenant as against the landlord for mesne profits was gover- 
ned by art. 109 of the Limitation Act. It is true that there again the words 
‘‘immoveable property belonging to the plaintiff’’ in the first column of art. 
109 had not directly come up for consideration. However the discussion of 
the point at page 628 clearly shows that while holding that art. 109 of the 
Limitation Act was applicable, the wording of this Article was present to 
their minds: The Court observed at p. 628 ‘‘in this case the standing crops 
were property of the plaintif”. The “plaintiff’’ in this para. had clearly a 
reference to the lessee who was claiming the mesne profits in regard to the 
crops that were removed by the landlord unlawfully and to which the plain- 
tiff was claiming title by virtue of being a lessee of the land. Then there is 
another Division Bench judgment of the Allahabad High Court reported in 
Ram Sarup v. Harpal There, the mortgagee was wrongfully thrown out of 
the mortgaged property by the mortgagors. The mortgagee, therefore, claim- 
ed mesne profits during the period in which the mortgagee was dispossessed 
and the mortgagor remained in possession wrongfully. It was argued before 
the Division Bench that art. 109 refers to the claim for profits of the im- 
moveable property ‘‘belonging to the plaintiff’’ and that notwithstanding that 
the plaintiffs were the mortgagees with possession, still the property cannot be 
said to have belonged to them and the property admittedly belonged to the 
defendants who were the mortgagors. Dealing with this contention, the Divi- 
sion Bench rejected the argument holding that (p. 203): 

‘*,..If property is granted to another by lease for, say, a period of 20 years, the property is 
clearly the property of the lessee so as to entitle him to bring a suit for mesne profits if he is 
wrongfully deprived of them during the term of the lease.” 

With respect, I find myself in agreement with these observations. The same 
principle was followed by the Division Bench of Madras High Court in the 
case reported in Md. Shamsgoya v. Omandu Pillai though I do not find any 
detailed discussion of the point in the report. There is thus, considerable 
authority for holding that the words ‘‘belonging to the plaintiff?’ do not 
necessarily import an element of ownership in the first column of the said 
Article. It ig not necessary, therefore, that the plaintiff who claims the mesne 
profits on the basis of the defendant having wrongfully recovered the same 
should be the owner of the property. Not the ownership but the title to the 
possession of the immoveable property appears to be the central theme of this 
Article. In this view of the matter, the contention of Mr. Karnik fails. 

In my opinion, therefore, this suit is governed by art. 109 of the Limita- 
tion Act. The trial Court was right in holding that the suit was time-barred. 
The learned Assistant Judge erred in reversing this finding and holding that 
art. 120 of the Limitation Act was applicable. 

I may add that the learned advocates appearing on either side did not 
raise any point as to. whether this suit.claim was cognizable by the Civil Court 
or not and I was not called upon.to decide the said point. 

The result is that the appeal is allowed, decree of the Assistant Judge is 
set aside and that of the trial Court is restored. In the circumstances of 
the case, however, there will be no order as to costs throughout. 


Appeal allowed. 


8 (1878) LL.R. 4 Cal. 625. 5 [1924] A.LR. Mad. 224. 
4 (1916) I.L.R, 39 All, 200. 
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[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Chandurkar. 
NARAYAN TANBAJI 


v. 
KAMGAR CO-OPERATIVE HOUSE SOCIETY LTD.* 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Sec. 154—Jurisdiction of High 
Court when to be invoked. 


Under s.154 of the Maharashtra Co-operative Societies Act, 1960,any person aggrieved 
by an order of a statutory authority subordinate to the Registrar or the State Government 
has the right to make an application for revision challenging the orders adverse to the 
interests of such a person. It is only in the last resort, if the authorities empowered to give 
relief to any one claiming under a right under the Act are unable to give the necessary relief, 
that the jursidiction of the High Court can be invoked. 

Krishnarao Bakaramji v. State! and Everest Apartments v. State*, applied. 


Tue facts appear in the judgment. 


` K. N. Deshpande, for the petitioner. 
C. 8. Dharmadhikari, Addition] Government Pleader, for respondents Nos. 
2 to 5. ? 


ABHYANKAR J. It is unfortunate that in spite of the peculiar facts giving 

rise to this petition, the petitioner has unnecessarily delayed the termination of 
the proceedings already taken under the remedies provided by the statute under 
which both the parties claim rights. 
. The petitioners, 43 in number, claim to be members of respondent No. 1 Society, 
which is a co-operative society registered under the Maharashtra Co-operative 
Societies Act, 1960. The Annual General Meeting of respondent No. 1 
Society was held on September 16, 1962, and N. L. Rao was declared elected the 
President of the Society. This N. L. Rao however is not impleaded individually 
as a party to this petition, though his name figures as the President of the 
Society. The election of N. L. Rao as the President was challenged by respondent 
No. 6 Khobragade by an application under s. 91 of the Maharashtra Co-opera- 
tive Societies Act. The application was decided by the Registrar’s Nominee on 
March 31, 1964, in which it was held that the election of N. L. Rao was invalid. 
This decision of the Registrar’s Nominee was challenged before the Co-operative 
Tribunal by the Society. To this appeal, respondents Nos. 6 to 10 in this peti- 
tion and some other persons were impleaded as parties; but it is an admitted posi- 
tion that all those persons who claimed to be members of the Society were not 
impleaded as such to this appeal.. An application was put in by the parties 
to the appeal which was registered as Appeal No. 247 of 1964 before the Co- 
operative Tribunal, that both sides were ready to abide by the decision of the 
District, Deputy Registrar, Co-operative Societies, to formulate a list of members 
on the basis of audited reports and any other documentary proof, and it was 
further stated that the parties agreed that the District Deputy Registrar should 
hold an election of office bearers of the Society on the basis of the list so prepared, 
before September 30, 1964. In view of such an application the two Members of 
the Co-operative Tribunal, who heard the matter, recorded the application as 
a compromise and in substitution of the award which was impugned, this com- 
promise was treated as the award. 

The District Deputy Registrar, as agreed to under the compromise in appeal, 
prepared a list of 85 members showing as members of respondent No. 1 Society. 
He compiled this list on September 14, 1964, but this list was again revised by 
the District Deputy Registrar on September 17, 1964 and the number of mem- 

*Decided, November 24, 1967. Special iar L.J. 1145. 
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bers was reduced from 85 to 82. In the new list showing 82 persons as the 
members, it is alleged that the persons shown as members at serial Nos. 12, 20, 
35, 44, 46 and 47 in the earlier list of September 14, 1964, were omitted and the 
names of persons now appearing at serial Nos. 42, 43, 44, 45 and 48 in the new 
list were added. The reason given for revising the list as stated in the order- 
sheet dated September 16, 1964, is that on verification of the list of members, it. 
was found that three persons, i.e. 7. Harbaji Warluji Ahirkar, 2. Narayan 
Sadasheo Dhakulkar and 3. Narayan Tukuram Bawankule, were the persons 
whose names appeared twice in the earlier list dated September 14, 1964. 

On September 19, 1964, some of the petitioners filed an application purport- 
ing to be under s. 91 of the Maharashtra Co-operative Societies Act for making 
a reference to the Registrar or his nominee for adjudication of a dispute relat- 
ing to elections. The application was presented to the District Registrar him- 
self, and to this application only two parties were added, namely, respondent 
No. 1 Society itself and the District Deputy Registrar himself. A prayer in 
the application was that the names of the petitioners who were 45 in number 
should be included in the list of members and until that was done the meeting 
for holding elections which were scheduled to take place on September 30, 1964, 
should be postponed. The application seems to have been marked for disposal 
under the powers of delegation to the Assistant Registrar-II, i.e. perhaps res- 
pondent No. 3 impleaded to this petition. Respondent No. 3 rejected the appli- 
cation for stay and also rejected the application under s. 91 itself on the ground 
that there was no provision to admit a dispute purporting to be a dispute be- 
tween the Co-operative Society and the District Deputy Registrar as the title of 
the application will show. 

Against the order of the Assistant Registrar, the petitioners filed Special 
Civil Application No. 564 of 1964 in this Court praying that the list prepared 
should be quashed or, in any case, to direct the District Deputy Registrar to 
entertain the application under s. 91. It is.alleged by the petitioners that this 
Court quashed the order passed by the Assistant Registrar on September 28, 
1964, on February 2, 1966. The direction in the Writ issued by this Court was, 
as alleged in the petition, that the petitioners may be heard before passing the 
orders on that application under s. 91 of the Act. The matter was thereafter 
decided by the Assistant Registrar again, and after hearing the parties, the 
application was rejected on June 28, 1966, holding that there was no dispute 
within the meaning of s. 91 of the Act. 

Against this order dated June 28, 1966, the petitioners filed a revision appli- 
cation under s. 154 of the Maharashtra Co-operative Societies Act in July 
1966. After the revision application was filed, the petitioners applied for stay 
of the elections in virtue of the previous decision of the District Deputy Re- 
gistrar. This application for stay was rejected by the Divisional Joint Re- 
gistrar on August 22, 1966 as per intimation given to the counsel for the 
petitioners, Soon thereafter, ie. on August 28, 1966, the present petition was 
filed in this Court. Among other prayers, the petitioners desire that this Court 
should quash the list dated September 17, 1964, showing certain persons ag the 
members and hold that the question involved in their application amounts to 
a dispute, and that pending decision of application, the meeting convened for 
holding elections should be stayed. This latter prayer of an interim stay of 
holding of the meeting for election was granted, but it may be noted that 
there was neither a prayer nor any order of this Court regarding the hearing of 
the revision application on merits by the Joint Registrar. 

Respondents Nos. 2 to 5, namely, the officers of the Department concerned 
at various stages with these proceedings, have filed a detailed return in this 
ease, but we do not think that it is- necessary to go into the merits of the con- 
tentions raised by the petitioners, as we are satisfied that the petitioners have 
already taken steps to avail of the remedies provided under the Act, namely, 
by filing a revision application under s. 154 of the Maharashtra Co-operative 
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Societies Act, and it would be inappropriate for this Court to adjudicate on 
any of the matters in controversy when the parties have availed of the reme- 
dies under the Act. In fact, we are surprised that an application should have 
been made to this Court merely because an application for stay of the election 
was not granted by the Joint Registrar. Even such an order rejecting the 
stay could be revised in exercise of the powers under s. 154 and it could not, 
therefore, be said that there was no adequate or effective remedy to the peti- 
tioners, so as to justify invoking the extraordinary jurisdiction of this Court. 

If there was any doubt about the powers of-the revisional authorities, such a 
doubt should no longer exist in view of a Division Bench decision of this Court in 
Krishnarao Bakaramji v. State,! as well as another decision of the Supreme 
Court in Everest Apartments v. tate? The ratio of these two decisions makes 
it clear that any person aggrieved by an order of a statutory authority sub- 
ordinate to the Registrar or the State Government has been given the right 
to make an application for revision under s. 154 of the Maharashtra Co-opera- 
tive Societies Act challenging the orders adverse to the interests of such a 
‘person. We do not see how merely because the elections scheduled to be held 
were not stayed by the Joint Registrar, that could have furnished any valid 
grounds to the petitioners to invoke the extraordinary jurisdiction of this Court. 
On this short ground, the petition must fail. Moreover, it is pertinent to note 
that, the revision application filed by the petitioners is actually pending before 
the Joint Registrar. The learned counsel appearing for respondents Nos. 2 to 
5 has. brought to our notice that at one stage when the revision application 
was likely to be heard, an application was moved before that authority saying 
that the same matter was pending in this Court. Even assuming that there 
was a possibility of this petition being heard, when the matter was ripe for 
hearing before the Joint Registrar, we do not think that it was for the peti- 
tioner or even for some of the respondents to prevent the Joint Registrar from 
disposing of the revision application without any express order from this Court 
to that effect being obtained. The petitioners are agitating rights created 
under the statute and their rights and remedies are necessarily restricted to 
those provided under the statute. It is only in the last resort, if the autho- 
rities empowered to give relief to any one claiming under a right under a statute 
are unable to give the necessary relief, that the jurisdiction of this Court can 
be invoked: It is not as if in spite of the existence of adequate remedies under 
the statute under which a citizen is claiming, the jurisdiction of this Court 
could be invoked and we must discourage this tendency to rush to the High 
‘Court even in such cases. 

. The result is that the petition fails and is dismissed with costs. 

Petition dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Kantawala. 
RAMCHANDRA NAGORAO KULLARWAR 


v. 
THE MAHARASHTRA REVENUE TRIBUNAL.® 


Berar Regulation of Agricultural Leases Act (XXIV of 1951), Secs. 9, 19, 16-B, 8—Whether notice 
under s.9(1) where protected lessee has not challenged tt terminates his tenancy—Suit filed by 
landholder who has issued such notice for ejectment of lessee whether barred under 8. 16-B— 
Bombay Tenancy and Agricultural Lands (Vidarbha Region & Kutch Area) Act (XCIX of 
1968), See 132(2). 

Where a landholder has given a valid notice under s. 9(1) of the Berar Regulation of 
Agricultural Leases Act, 1951, and no steps have been taken by a protected lessee in chal- 
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lenging that notice or asking any other relief under the provisions of sub-ss. (3), (4) and 
(5) of 8.0 of the Act, such a notice effectively terminates the tenancy of the protected leases. 
Jayantraj v. Hari Dagdu', explained. 
Tarabai v. B’bay Rev. Tribunal? and Ramchandra v. Manabai*, referred to. 

‘A landholder who has issued a valid notice terminating the lease of a protected lessee 
under s, (Z) of the Berar Regulation of Agricultural Leases Act, 1951, is neither required 
nor entitled to make an application for ejectment of a protected lessee under 8. 19(1) of the 
Act. Therefore, a suit filed by such a landholder forejectment of a lessee who has taken 
no steps under other provisions of s. 9 of the Act, is not barred under s. 16-B of the Act. 


THE facts appear in the judgment. 


S. N. Kherdekar, for the petitioner. 
S. V. Natu, for the respondents. (Amicus Curiae). 


ABHYANKAR J. This is a petition under art. 227 of the Constitution by 
which the petitioner challenges an order of the Maharashtra Revenue Tri- 
bunal holding that opponent No. 4 Shanti, widow of Gangaram, was a tenant 
of field survey No. 31, 33 acres and 15 gunthas, revenue Rs. 21 situate at 
mouza Kelzara in Kelapur taluk of Yeotmal district. The Tribunal has con- 
firmed order of the Sub-Divisional Officer who had reversed the order of the 
Naib Tahsildar in favour of the petitioner. The question arose for decision 
as a result of the reference made by the Civil Court to the Tenancy Naib 
Tahsildar under s. 125 of the new Tenancy Act. The petitioner has filed a 
suit in the civil Court claiming possession of this field and the suit is regis- 
tered as Civil Suit No. 23 of 1959 in the Court of the Civil Judge, Junior 
Division, Kelapur. The petitioner’s case in the suit appears to be that the 
field was taken on lease by one Gangaram, the husband of respondent No, 4 
Shanti, on foot of a kabuliyat, dated April 23, 1951. Gangaram claimed to 
be a protected lessee. The petitioner served a notice under s. 9(J) of the 
Berar Regulation of Agricultural Leases Act (hereafter referred to as the 
Leases Act), on November 29, 1954, on Gangaram, intimating to him that his 
rights as a protected lessee were terminated with effect from the commence- 
ment of the next agricultural year, i.e. from April 1, 1955. The notice was 
received by Gangaram on December 4, 1954, but he did not take any steps 
contesting the notice on any ground as provided in sub-ss. (3), (4) and (5) 
of s. 9 of the Berar Regulation of Agricultural Leases Act. According to the 
petitioner, therefore, Gangaram ceased to be a tenant of the field on and after 
April 1, 1955. The petitioner issued another notice to Gangaram on April 7, 
1956, informing him that he was a trespasser and that he would be sued in 
ejectment if he failed to deliver possession within eight days of the receipt 
of this notice. Gangaram did not deliver possession. and the petitioner issued 
another notice by way of abundant caution. He issued a third notice on 
December 15, 1956, against the said Gangaram. This notice was refused by 
Gangaram but Gangaram did not take any other proceedings even after this. 
Thereafter the petitioner filed a suit claiming possession. In the meanwhile 
Gangaram died sometime in September 1957 and the suit had been filed 
against his two widows, his two sons Pralhad and Maruti and one Ramaji son 
of Fakira. 


The contesting defendants have raised a contention before the civil Court 
that Gangaram was a tenant and a protected lessee of the land and after the 
death of Gangaram they have continued in possession and acquired the status 
of protected lessees in respect of this land. As a contest regarding the status 
of the defendants was raised, the civil Court referred two questions under 


1 ae 64 Bom. L.R. 37, F.B., ,8.C. [1961] 8 (1960) Special Civil Application No. 
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s. 125.of the new Tenancy Act to the Tahsildar, Kelapur. These questions 
were as follows: i 

(1) Was the field in suit leased by Narayan Nägorao to one Gangaram on behalf of and as 
agent of the plaintiff in the year 1951-52 ? 

(2) Are the defendants Nos. 1 to 4 tenants of the plaintiff in respect of survey no.81 in suit 
undėr the provision of Bombay Tenancy Act 99 of 1958 ? 

It may be mentioned that the defendants claimed to be tenants under the 
provisions of the new Tenancy Act, i.e. Bombay Act No. 99 of 1958. 

The Tahsildar, who held an enquiry into the matter, came to the conclu- 
sion that the defendants were not the tenants within the meaning of s. 6(/) 
of the new Tenancy Act and, therefore, answered issue No. 2 aceordingly. He, 
however, held that the lease was given to Gangaram in 1951-52 on behalf of 
the petitioner’ 8 predecessor-in-title. Along with this reference the petitioner 
had started another proceeding for deleting the name of Shanti, ie. one of 
the widows of Gangaram, from the list of tenants prepared under s. 8(1) of 
the new Tenancy Act. Under s. 8(3) of the new Tenancy Act, both these en. 
quiries were held simultaneously and were disposed of by common order by the 
Tahsildar. In view of his decision that the defendants were not tenants, the 
Tahsildar held that none of them was entitled to be shown as tenant in the 
list. 

Against this order, Shanti, one of the widows of Gangaram, and one of his 
sons, by name, Maruti preferred an appeal before the Sub-Divisional Officer. 
Before that authority, several questions were raised on either side but the 
Sub-Divisional Officer preferred to rest his conclusions only on the questions 
whether the defendants could be said to be tenants and what was the effect 
of notice under s. 9(/) of tle Berar Regulation of Agricultural Leases Act, 1951, 
issued by the petitioner against Gangaram. The Sub-Divisional Officer seems 
to have taken the view that in spite of service of notice under s. 9(/) of the 
Leases Act which purported to determine the protected status of Gangaram, 
the petitioner not having taken any action under s. 19 of that Act for eject- 
ment of Gangaram from the field, Gangaram continued to be tenant espe- 
cially in view of the coming into force of Ordinance No. IV of 1957 which 
was followed by an Act. The Sub-Divisional Officer has also referred to s. 164 
of the Madhya Pradesh Land Revenue Code and his observations in para. 8 
of the order seem to suggest that he treated Gangaram or his successors-in- 
title, i.e. the defendants, to be ordinary tenants under s. 167 of the Madhya 
Pradesh Land Revenue Code on the date the Ordinance came into foree. On 
this view of the matter, the Sub-Divisional Officer held that as ordinary 
tenants their tenure extended till the end of the agricultural year 1958-59 
and, therefore they were the tenants on the land on December 30, 1958. He 
has, therefore, held that the defendants must be deemed to be tenants under 
s. 6 of the new Tenancy Act. It may be mentioned that it does not appear 
to be the case of any of the tenants before the Tahsildar that they claimed 
the status of a protected lessee because of the provisions of s. 167 of the 
Madhya Pradesh Land Revenue Code. The petitioner thereafter challenged 
the reversing order of the Sub-Divisional Officer in a revision petition before 
the Tribunal. The Tribunal has confirmed the decision of the lower autho- 
rities that Gangaram was a protected lessee from the petitioner’s predecessor- 
in-title and had acquired the status of a protected lessee by reason of his 
cultivation as a tenant under the kabuliyat in the year 1951-52. Dealing 
with the question whether the tenancy was terminated by notice under s. 9(/) 
given on November 29, 1954, and the two subsequent notices, dated April 7, 
1956 and December 15, 1956, the Tribunal has observed in para. 3 as follows: 

“These two notices may be ignored as it cannot be seriously argued that they resulted in 
the termination of the lease.” 
In this sentence, reference is to the notices, dated November 29, 1954 and April 7, 
1956. As regards the notice, dated December 15, 1956, the Tribunal took the 
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view that it was impossible to hold that this notice could have been served on 
Gangaram inasmuch as the endorsement of refusal of the notice apparently 
showed that the notice was received back on the same day on which it was 
despatched though the addressee was staying at a place 37 miles from Yeotmal 
at a village called Sawali. The Tribunal held that in view of denial of ser- 
vice by the opponents, it was necessary for the petitioner to examine the post 
to establish that a notice was in fact refused by the addressee. As there 
was no such evidence, the Tribunal held that there was not enough proof of 
service of notice, dated December 15, 1956. Thus, on the question whether an 
effective notice was given and served on Gangaram, the Tribunal came to the 
conclusion that the termination of tenancy by notice was not established by 
the petitioner. 

The tribunal has also taken the view that the-status of a protected lessee 
under the Berar Regulation of Agricultural Leases Act, 1951, could not be 
determined merely by a notice under s. 9(1) of the Leases Act. In support of 
the contention of the petitioner that a valid notice duly served according to 
s. 9(1) of the Leases Act effectively terminated the lease of a protected lessee, 
the petitioner relied upon two Division Bench decisions of this Court in Tarabai 
v. B’bay Rev. Tribunal! and Ramchandra v. Manaba? But the Tribunal has 
preferred to take the contrary view on its interpretation of the observations of 
the Full Bench decision reported in Jayantiraj v: Hari Dagdu3 -After quot- 
ing a passage from para. 8 of the decision the Tribunal observed as follows: 


“We, therefore, think that the matter is now placed beyond the pale of controversy and it 
cannot be said that the notice under section 9(7) of the Berar Regulation of Agricultural Leases 
Act results in automatic termination of the tenancy.” 

In view of these findings, the Tribunal confirmed the decision of the Sub- 
Divisional Officer though on entirely different grounds but modified the order 
regarding correction of the entry in the list under s. 8(/) by directing that 
only the name of one of the widows of Gangaram, namely, Shanti, should be 
included in the list of tenants under s. 8(/) of the new Tenancy Act. 

This petition came up for hearing before another Bench consisting’ of 
Hon’ble the Chief Justice and one of us (Abhyankar J) in the last week. It 
was found that no appearance was entered on behalf of the opponents and 
some of the questions, which were raised, were important enough. It was, 
therefore, requested that somebody should appear amicus curiae and Mr. S. V. 
Natu, Advocate of this Court, agreed to appear for the respondents. Accord- 
ingly, the hearing was adjourned and we have heard today counsel on both 
sides on the questions which have been raised for decision in this case. 

In our opinion, only two questions arise for decision in this case: 

(a) Whether a valid notice terminating the tenancy of Gangaram is proved 
to have been given under s. 9(/) of the Act? 

(b) If such a notice is shown to have been given during the lifetime of 
Gangaram, what is the effect of such a notice on the right of Gangaram or 
his successors in claiming the status of a tenant or a protected lessee? 

The notice given by the petitioner on November 29, 1954, is reproduced in 
the paper book and is to be found at page 39. It does not appear to have 
been denied that this notice was duly served on Gangaram. That notice speci- 
fically states that the petitioner has decided to cultivate the field personally 
after the end of the agricultural year 1954-55 on March 31, 1956, and it fur- 
ther says that, therefore, the petitioner is giving him this notice under 
s. 9(7) so that Gangaram’s rights as a protected lessee in the field, if any, 
are terminated by the commencement of the next agricultural year. In face 
of this statement in the notice, we fail to see how the Tribunal could have 

1 (1958) 61 Bom. L.R. 41, s.c. [1958] JJ., on Mar i f 
NIJ A . j ] N.L.J. Note a Da eee gee 


2 (1960) Special Civil Application No. _ 8 (1961) 64 Bom. L.R. 87, v.n., s.c. [1961] 
162 of 1959, decided by Tambe and Raju N.L.J. 686. g : g 


1964.] RAMCHANDRA 0. MAH’TRA REV. TRIB. (4.c.J.)—Abhyankar J. 627 


taken the view that the notice, dated November 29, 1954, maybe ignored as 
it-cannot be seriously argued that it resulted in the termination of the lease. 
Nothing has been shown to us to justify such a conclusion. The notice, in 
terms, says that the protected status is terminated with effect from the begin- 
ing of the agricultural year following, i.e. from April 1, 1954 [1955] and, in our 
opinion, all the requirements of a valid notice under s. 9(/) are satisfied by 
this notice. The notice is proved to have been delivered on December 4, 1954, 
i.e. not less than three months before the commencement of the next agri- 
cultural year. The reasons for termination are given and there is an adequate 
description of the area in respect of which it is proposed to terminate the 
lease. The notice also states that the landholder requires the land for culti- 
vating it personally. In view of these necessary averments in the notice it 
could not have been held that the notice was not a valid notice under s. 9(7) 
of the Berar Regulation of Agricultural Leases Act. 

The subsequent notices, whicli have been placed on record, cannot possibly 
be construed as a waiver of the previous notice. In the notice, dated April 7, 
1956, the petitioner has clearly averred that possession of Gangaram is with- 
out any right, and in this notice there is a demand for restoration of posses- 
sion to the petitioner. In the third notice, dated December 15, 1956, also, 
there is a clear averment that, though in the mutation proceedings, Gangaram 
was shown as a protected lessee, the petitioner has taken steps for setting 
aside the said mutation without prejudice to the rights of the petitioner to 
deny that he was not a tenant or a protected lessee in this or any other pro- 
ceedings. By way of abundant caution this notice has been given and the 
notice requires Gangaram to hand over possession at the end of the agricul- 
tural year 1956-57. 

The Tribunal has held that the last notice could not have been served on 
the addressee Gangaram because there was an endorsement of refusal of the 
same date on which the notice is alleged to have been issued. It was stated 
by the learned counsel, who appeared for the petitioner before the Tribunal, 
that no such question was argued as there was no appearance on behalf of 
the opponents even before the Tribunal and he had no opportunity to show 
that the conclusion of the Tribunal was erroneous. The Sub-Divisional 
Officer has noticed a similar argument urged before him in para. 4 of his 
order. The argument before the Sub-Divisional Officer was that the certified 
copy of notice (meaning. the notice dated December 15, 1956) shows that the 
notice, dated December 15, 1956, was served on the same day by refusal which 
is an impossibility. In para. 5 of the order of the Sub-Divisional Officer, the’ 
argument of the petitioner on this point is also noticed and the reply was that 
the date of refusal of the notice, namely, December 15, 1956, was a. clerical 
error and nothing adverse could be inferred from it as in‘ other certified 
copy there was nothing suspicious. It is not clear from the material that is placed: 
before us whether the original acknowledgement, which bore an endorsement 
of refusal, was produced before the Revenue Court. What appears to have 
been shown are the certified copies of these acknowledgements, and probably 
there were two such certified copies, one giving a date of refusal as December 
15, 1956 and another not indicating the date of refusal at all. If any. adverse 
inference is to be drawn as to the valid service of notice or refusal, the proper 
course would have been to send for the originals.of these documents. It does not 
appear that any such attempt was made. We are not, therefore, in a position 
to find that the finding of the Tribunal merely based on the endorsement: of 
one copy that the notice could not have been sent on a day and refused on the 
same day, be upheld in view of the extreme paucity of material on this aspect, 
of the matter. Moreover, it is clear that the notice, dated December 15, 1956,. 
was not a notice really terminating the protected lease: That notice was given 
long. back on November 29, 1954, and if that notice validly terminated the 
tenancy, it is not clear as to how Gangaram could continue to clainy the 
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status as a tenant merely because he continued in possession. There is no 
overt act established on the part of the petitioner which recognised Gangaram 
as a tenant. In fact, the subsequent notice clearly showed that Gangaram 
was all along treated as a trespasser. We, therefore, hold that the petitioner 
has proved that a valid notice was sent to Gangaram and received by him 
as provided by s. 9(1) of the Berar Regulation of Agricultural Leages Act. 
That notice is the notice dated November 29, 1954, as well as the notice dated 
December 15, 1956, though the second notice was unnecessary, 

The next question that arises for consideration is whether on receipt of a 
notice under s. 9(/) of the Leases Act, Gangaram lost his status as a protected 
lessee. The notice was served in 1954 and again in 1956. At that time, the 
new Tenancy Act was not on the Statute Book. The argument that a tenant 
to whom notice was given under s. 9(7) of the Berar Regulation of Agricul- 
tural Leases Act, continues to be a tenant, is principally founded on the 
provisions of the new Tenancy Act which came into force in this region on 
December 30, 1958. If such Act was not in force, we find it difficult to hold 
that it could be seriously contended that in spite of the service of a valid 
notice under s. 9(/) of the Act, a tenant: who received such a notice could 
still claim to continue to enjoy the status of a protected lessee in spite of the 
service of a valid notice. Unless, therefore, something is found in the pro- 
visions of the new Act which, either by fiction or by positive provisions, revive 
the position of such a tenant it must be held that the tenancy, ohce terminated, 
deprives the ex-tenant of all his rights under the Berar Regulation of Agri- 
cultural Leases Act. 

The learned counsel, who was invited to appear on behalf of the respondents 
to assist this Court, has relied upon certain observations of the Full Bench 
decision in Jayantraj v. Hari Dagdu in support of the proposition that a pro- 
ceeding commenced by a notice under s. 9(7) of the Berar Regulation of Agri- 
cultural Leases Act does not come to an end until there is an order for posses- 
sion under s. 19 of that Act or under the corresponding provisions of the new 
Tenancy Act by virtue of s. 182(3) (a) of the new Tenancy Act. In Jayantraj’s 
case, the following observations are to be found at page 64 where the scheme of 
s. 9 of the Berar Regulation of Agricultural Leases Act is examined: 

“...This section did not contemplate any application being made by the landholder to the 
Revenue Officer. The only application to the Revenue Officer provided for by this section was 
an application by a lessee under sub-s.(3). On such an application, the Revenue Officer had to 
hold an inquiry and thereafter decide the application. The opening words ‘If under sub-section 
(4) the lease of a protected lessee is terminated’ in sub-s.(5), indicate that the order which the 
Revenue Officer had to make in case he held that the notice under sub-s. (7) of s, 9 was bona fide 
was an order terminating the lease of the protected lessee... The only order which the Revenue 
Officer could make under s. 9 is an order on the application made by the lesace under 
sub-s. (3). It is, therefore, clear that if the Revenue Officer, after holding the inquiry contem- 
plated under sub-s, (4), came to the conclusion that the notice was valid, he had to make an 
order for the termination of the lease.” 

Further at page 65, after referring to ss. 8, 9, 9-A and 19, the Full Bench 
has hui as follows: 

.--The various provisions of the Act, to which I have referred, ss. 8, 9, 9-A and 19, clearly 
show that an application under s.19 did not start a separate proceeding, but that it was an 
application made in a proceeding initiated under s.8 or s. 9.” 

Our attention is also invited to the observation at page 65, to the follow- 
ing effect: 

“Similarly, it has been contended that this expression would not include applications under 
sub-s, (7) of s. 19, which were only for ejectment of a tenant. For the reasons, which I have 
already given, the proceedings under 8.8 or 9 and 5.19 were all parts of the same proceeding for 
the termination of a lease and ejectment of a tenant. AJl these proceedings will, therefore, fall 
within the ambit of the expression ‘for the termination of the tenancy and bai ofa 
etnant’ in cl. (a) of sub-s.(8) of s. 182.” . 
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The learned counsel has also relied upon the provisions of s. 16-B of the 
Berar Regulation of Agricultural Leases Act, 1951, in support of his argu- 
ment that the only forum in which the landholder, who has issued a notice 
under s. 9(/), can work out his rights flowing from termination of tenancy 
as a result of such notice, are proceedings under s. 19 before a Revenue Officer 
and not in a civil Court. Section 16-B is as follows: 

“Except as otherwise provided in this Act, no Civil Court shall entertain any suit instituted, 
or application made, to obtain a decision or order on any matter which a Revenue Officer is by 
ot under this Act, empowered to determine, decide or dispose of.” 

Section 19 has the following provisions: 

“19.(1) A landholder may apply to the Revenue Officer to eject a protected lessee against 
whom an order for the termination of the lease has been passed under section 8 or 9. 

(2) Any protected lessee who has beer dispossessed by the landbolder of his land except 
in accordance with the provisions of this Ac may, within one year from the date of such dis- 
possession, apply to a Revenue Officer for reinstatement of possession. 

(8) On receipt of an application under sub-section (1) or (2), the Revenue Officer may, 

after making such summary enquiry as he deems fit, pass an order for restoring possession of 
the land to the landholder or the protected lessee as the case may be and may take suoh steps 
as may be necessary to give effect to his order.” 
The argument is that any protected lessee, who has been dispossessed by the 
landholder of his land except in accordance with the provisions of this Act, 
has been given a right to be reinstated in possession if he makes an applica- 
tion within one year from the date of dispossession to a Revenue Officer. This 
is provided in sub-s. (2) of s. 19 of the Berar Regulation of Agricultural 
Leases Act, 1951. Under s. 16-B, no civil Court shall entertain any suit or an 
application to obtain a decision or order on any matter which a Revenue Officer 
is empowered to determine, decide or dispose of. According to the respondents’ 
contention therefore, so long as the landholder, who has terminated the lease 
of a protected lessee by giving a notice under s. 9(/), can go to the Revenue 
Officer to claim possession from such a protected lessee or ex-lessee, the juris- 
diction of the civil Court is barred. The only forum, therefore, where the 
relief of possession can be claimed is a Revenue Officer under s. 19 of the 
Act and so long as such a proceeding is not taken, relying on the observations 
of the Full Bench decision the learned counsel contended that the protected 
status or the status as a tenant is not effectively terminated by the notice 
under the provisions of s. 9(J) of the Act. 

We have found it difficult to accept these contentions urged on behalf of 
the opponents. A perusal of s. 9 of the Leases Act will show, and this posi- 
tion has been emphasized in the observations in the Full Bench decision which 
we have quoted above, that that section ie. s. 9 does not contemplate any 
application by a landholder. A landholder, who gives a notice under s. 9(J) 
terminating the lease of a protected lessee on the ground that he needs the 
land for his personal cultivation, is merely required to give a notice in conformity 
with the provisions of sub-s. (7) of s. 9. After such a notice is given, no 
action is required to be taken by the landholder under s. 9. It is the protect- 
ed lessee who has been given a right to move a Revenue Officer within a month 
of the receipt of the notice under sub-s. (J) of s. 9. He ean challenge the 
bona fides of the notice or he can urge that he should-be permitted to give up 
some other land of the same landholder in lieu of the land mentioned in the 
notice and then an enquiry has to be made by the Revenue Officer in these 
matters. Under sub-s. (5) of s. 9, powers seem to have been given to the 
Revenue Officer to terminate the lease of a protected lessee in respect of a 
part of a land leased to him. It would also appear that if the tenant’s request for 
giving up some land other than the land in respect of which a notice is given 
by the landholder is accepted, then the Revenue Officer can terminate the 
lease in respect of that part of the land of the tenant which the tenant is 
prepared to give up. Thus, in an enquiry under sub-s. (4) or sub-s. (5) of s. 
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9 in a given case, the Revenue Officer is empowered to pass an order termi- 
nating the lease in respect of a portion of the land, but all such orders can 
be passed only if a protected lessee moves a Revenue Officer. If the protected 
lessee does not move the Revenue Officer, then it does not appear that any 
other proceedings are contemplated under the scheme of the Act in which an 
oceasion could possibly arise for passing an order of termination of the lease 
in respect of any area on the ground that a notice of terminating the lease had 
been given under s. 9(J) of the Act. 

Looking to the provisions of s. 19 also it would appear that a right has been 
given to a landholder to apply to the Revenue Officer to eject a protected 
lessee. The right that is given to eject a protected lessee is a conditional right. 
The condition is that there is an order for termination of the lease passed 
against such a‘lessee either under s. 8 ors. 9. A perusal of the provisions of s. 8 
of the Leases Act shows the several circumstances on proof of any of which, 
either singly or cumulatively, a Revenue Officer is entitled to pass an order 
terminating the lease. We have also indicated above the contingencies in 
which an order terminating the lease may be passed even under s. 9 in case the 
protected lessee moves the Revenue Officer after receipt of notice under sub- 
$. (1) of s. 9. Barring such cases, it does not appear that the law contemplat- 
ed any other circumstances in which an order of termination of the lease can 
be passed by a Revenue Officer. The argument of the learned counsel for the 
opponents, however, is that a notice terminating the lease may have to bs 
equated to an implied order terminating the lease where the lessee does not 
approach a Revenue Officer to challenge the notice or some other relief per- 
miasible under sub-s. (4) or sub-s. (5) of s. 9 of the Leases Act. In our 
opinion it is not possible to accept this construction of the provisions of s. 19 
without considerably straining the language and doing violence to it. Sub- 
section (J) of s. 19 expressly limits the power of a Revenue Officer to eject 
a protected lessee at the instance of a landholder only in those cases where 
there is an order for terminating a lease under s. 8 ors. 9. If there is no such 
order, we find it difficult to see how the landholder in the absence of such 
an order of termination by the Revenue Officer is still entitled to approach 
him for resistance in ejecting the protected lessee merely because he has given 
the notice under s. 9(/) of the Leases Act terminating the lease. In fact, the 
termination of the relationship between the landlord and tenant is brought 
about not by an order of a Revenue Officer but by issue and service of a 
valid notice under s. 9(1) of the Act. We are reinforced in this view because 
of the opening words of sub-s. (7) of s. 9 which are in the nature of a non 
obstante clause: 

“Notwithstanding anything contained in section 8 the landholder may terminate the lease 
of a protected lessee...” 
This view has also been taken in two Division Bench decisions of thig Court. 
In Taraba v. B’bay Rev. Tribunal, the landholder had given a notice under 
s. 9(7) and the lessee delivered possession to him by consent. But the land- 
holder did not cultivate the land for two consecutive years after he obtained 
possession and the lessee then applied under sub-s. (6) of s. 9 for restoration 
of possession. The landholder resisted this application on the ground that there 
was no effective termination of the lease under s. 8(1)(g) of the Act and, there- 
fore, the lessee had no right to restoration of possession. The Division Bench 
rejected this contention holding that no order of termination under s. 8(/)(g) 
is necessary when termination of lease is effected by notice under s. 9(1) of 
the Act for personal cultivation. Similar view was taken by another Division 
Bench in Ramachandra v. Manabai. In that ease, the Division Bench has 
observed that 


“an application under section 9(8) of the Berar Regulation of Agricultural Leases Act is not 
a proceeding for termination of the lease. On the expiry of the period of notice iinder section 
9(1) the lease stands terminated: and the landholder is not required to obtain any order from 
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the Revenue Officer. Determination of the lease by such a notice can be said to be only defeasi- 
ble by a successful application under section 9(8).” 


Tt hag been further observed that 


“The provisions of clause (a) of sub-section (8) of section 182 of the Bombay Tenancy and 
Agricultural Lands Act, 99 of 1958, are not attracted in such a case.” 

Having carefully read the passage on which the learned counsel for the 
opponents has relied from the decision of the Full Bench, we do not think 
that they are capable of the interpretation sought to be put by the learned 
counsel and the inference he wants to draw about the right of a landholder 
who has issued a notice under s. 9(1) of the Leases Act. It is clearly pointed 
out that the section does not contemplate an application being made by a 
landholder. What has been observed by the Full Bench in Jeyantraj v. Hari 
Dagdu at page 64 is with reference to those circumstances in which an appli- 
cation has been made by a protected lessee under sub-s. (3) of s. 9 and the 
proceedings are initiated before a Revenue Officer. The Full Bench has ob- 
served that the only order which the Revenue Officer could make under s. 9 
is an order on the application made by the lessee under sub-s. (3). It must, 
therefore, follow that if there is no application by a protected lessee under 
sub-s. (3) of s. 9 there is no occasion for passing an order under s. 9. If 
there is no order under s. 9, which cannot possibly be passed because there 
is no application under sub-s. (3) of s. 9, we fail to see how the effect of a 
valid notice under s. 9(J), which terminates the lease from the following 
agricultural year, can be ignored. We have, therefore, come to the conclu- 
sion that in those cases where a Jandholder has given a valid notice under 
s. 9(1) of the Leases Act and no steps have been taken by a protected lessee 
in challenging that notice or asking any other relief under the provisions of 
sub-ss. (3), (4) and (5) of s. 9 of the Act, a valid notice effectively termi- 
nates the tenancy of the protected lessee, 

As to the ambit of s. 19 also, we are clear that a landholder, who has issued 
a valid notice terminating the lease of a protected lessee under s. 9(/) of the 
Leases Act is neither required nor entitled to make an application for eject- 
ment of a protected lessee under sub-s. (7) of s. 19 of that Act. The lan- 
guage of sub-s. (J) of s. 19 clearly shows that an application at the instance 
of a landholder to eject a protected lessee would lie only against those pro- 
tected lessees whose leases are terminated by an order of a Revenue Officer 
either under s. 8 or s. 9. But the Leases Act does not make a provision for 
making an application to a Revenue Officer for obtaining possession or eject- 
ment of a protected lessee whose lease is terminated merely by a notice. under 
s. 9(1) of the Leases Act in which case the lessee has not taken any steps 
under the provisions of sub-ss. (3), (4) and (5) of s. 9 of that Act. It can- 
not, therefore, be said that a suit filed for ejectment of such a lessee will not 
lie because there is a provision in the Leases Act in accordance with which 
the protected lessee can be ejected by recourse to such provision. As far as 
we can see there is no such provision in the Leases Act and, therefore, it 
could not be said that a protected lessee was being dispossessed by the land- 
holder having recourse to the civil Court except in accordance with the pro- 
visions of this Act. Thus, the bar created under s. 16-B of the Leases Act 
would not apply in the case of a landholder who has issued a valid notice 
under s. 9(7) of the Leases Act terminating the lease of a protected lessee and 
in which case the protected lessee has taken no steps under other provisions 
of s. 9 of the Act. 

We are fortified in the view we are taking that the landholder, who has 
issued notice terminating the lease of a protected lessee under s. 9(1), is en- 
titled to file a suit for possession in view of the express provision made in 
s. 182(2) of the new Tenancy Act. Under sub-s. (2) of s. 182, any right or 
title or obligation already acquired; acerued and incurred before the com- 
mencement of this Act is saved in favour of such a person. It is not only 
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the right that is saved but also the remedy in respect of enforcement of such 
a right, title and interest which is also saved and the sub-section further says 
that any such proceedings shall be instituted, continued and disposed of, as if 
this Act had not been passed. If the petitioner had acquired a right to claim 
possession of the field after a valid termination of the lease, it follows that 
the petitioner had also a right to approach the civil Court for possession of 
the property. That right is being enforced and is expressly saved by sub- 
s. (2) of s. 182 of the new Tenancy Act. 

We must, therefore, hold, disagreeing with the view taken by the Tribunal, 
that in the instant case the lease in favour of Gangaram stood terminated by 
a notice given on November 29, 1954 and that Gangaram ceased to be a pro- 
tected lessee after April 1, 1955. In view of this position, the proper deci- 
sion on issue No. 2 is the one arrived at by the Tahsildar. We, therefore, 
set aside the order of the Revenue Tribunal as well as the. Sub-Divisional 
Officer and restore the order of the Tahsildar. 

The petition is thus allowed but in the circumstances there will be no order 
as to costs. 
. Petition allowed. 


yt 


ORIGINAL CIVIL. 


Before Mr. Justice Nathwani. 
SIR DINSHAW MANEKJI PETIT v. G. B. BADKAS.* 


Defence of India Act (XXXV of 1939), Sec. 19—-Defence of India Rules. Rules 9, 10, 13+—Arbitra- 
tion Act (X of 1940), Secs, 14 (2), 46, 17, 89—Whether Arbitration Act applies to arbitrations 
held under 8.19 of Defence of India Aci—'Law for the time being in force” in 8.19(1)(g), De- 
fence of India Act, whether Arbitration Act falls within ambit of expression—Section 14(2) 
whether inconsistent with provisions of 3.19. 


The Arbitration Act, 1940, does not apply to arbitrations held under s. 19 of the Defence 
of India Act, 1989, and therefore 8.14(2) of the Arbitration Act does not apply to an award 
made under s.19 of the Defence of India Act. 

The words “law for the time being in force” in s. 19(1)(g) of the Defence of India Act, 
1989, refer to any law bearing upon the subject of arbitration which is in force at the time 
when the question of applicability of that law to arbitration under s. 19 cf the Act arises 
and covers any such law which came into force even after the passing of the Act. 

H. I. Film Studios v. P. K. Mukherjee’, commented upon. 
K. Jute Mills Lid. v. Union of India?, referred to. 

Section 14(2) of the Arbitration Act, 1940, is in.onsistent with the provisions of 3.19 of 
the Defence o* India Act, 1989, and the Rules made thereunder, and therefore by reason of 
8.46 of the Arbitration Act, 8.14(2) of the Arbitration Act does not apply to an award made 
under 8.19 of the Defence of India Act. 

Nanda Kishore v. Bally Co-op. Credit Society® and G.I.P. Railway Employees Co-operative 
Bank, Lid. v. Bhikaji Karanjia‘, applied. 


Tue facts are stated in the judgment. 


G. A. Thakker, with R. J. Bhatt, for the ee 

H. M. Seervai, Advocate General, with T. R. Andhyarujina, for respondents 
Nos. 2 and 3. 

Kenia, for respondents Nos. 4 to 7. 


*Decided, January 25,1968. O.C.J. Arbi- - 295). 
tration Petition No. 62 of 1967. 1 [1954] A.I.R. Cal. 41. 
tRules made by the Government of Bombay 2 [1956] A.LR. Cal. 71. 
on July 21, 1948. (See Bombay Government 8 teas A.LR. Cal 255. 
Gazette. Part IV-B, dated July 29, 1943, page 4 aeai 45 Bom. L.R. 876. 
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NatHwani J. This is an application under s. 14(2) of the Arbitration Act, 
1940, for an order directing respondent No. 1, who was appointed an arbitrator 
under s. 19 of the Defence of India Act, 1939, to file in the Court an award 
made by him on August 12, 1967. . 

Respondent No. 1 did not appear at the hearing of the application. The 
learned Advocate General, however, who appeared for respondents Nos. 2 and 
3, raised a preliminary objection to the maintainability of the present petition. 
He submitted that the Court has no jurisdiction to order respondent No. 1 to 
file the award for two reasons; first, s. 19(1)(g) of the Defence of India Act 
excludes the operation of the Arbitration Act to arbitrations held under s. 19 
of the Defence of India Act; and, secondly, even assuming that the Arbitration 
Act applies to such arbitrations, by reason of s. 46 of the said Act, the provi- 
sions of s, 14(2), being inconsistent with the provisions of the said s. 19 and 
rules made thereunder, will not apply to an award made under the said s. 19. 
Mr. Thakker, the learned counsel for the petitioner, disputed the validity of 
both these contentions and maintained that the present application was com- 
petent under s. 14(2) of the Arbitration Act. 

The facts of the case are not in dispute. The petitioner and others were at 
all material times the trustees of a trust created by the late Sir Dinshaw Manekji 
Petit (2nd Baronet) under a declaration of trust dated January 17, 1931 and as 
such were owners/lessees of a property situate at Tardeo, Malbar Hill Divi- 
sion (hereinafter referred to as the Petit Mills estate). The petitioner is the 
sole surviving trustee of the said trust. Respondents Nos. 4 to 7 as the Trustees 
of Indenture of Settlement dated March 29, 1923, were the lessors, and the 
petitioner and other trustees of the said trust dated January 17, 1931, the 
lessees of a portion of the Petit Mills estate admeasuring about 64,000 square 
yards. By an order dated April 1, 1942, issued by the Collector of Bombay 
under rule 79 of the Defence of India Rules the Petit Mills estate was requisi- 
tioned. Subsequently, however, by another order dated October 28, 1942, issued 
by the Collector of Bombay under Rule 75A of the Defence of India Rules the 
Petit Mills estate was acquired. The Collector of Bombay offered and the 
trustees of the said trust dated January 17, 1931, accepted under protest and 
without prejudice to their rights and contentions a sum of Rs. 22,49,770 as 
compensation for the acquisition of the Petit Mills estate. The Trustees there- 
after filed a suit in this Court, being Suit No. 1669 of 1945, against the Domi- 
nion of India and the then Province of Bombay for a declaration that they 
were the owners of the suit lands and for possession and other reliefs. The 
said suit was dismissed and thereupon an appeal was filed by the trustees, 
which appeal was also dismissed by the Appellate Court. The trustees then 
filed an appeal to the Supreme Court of India, being Appeal No. 241 of 1955. 
By a consent order obtained on September 14, 1960, disposing of the said 
appeal in the Supreme Court it was, inter alta, provided that the Government 
of Maharashtra should pay to the trustees as solatium 15 per cent. of the said 
sum of Rs. 22,49,770 and that the amount of compensation, if any, payable to 
the trustees as fair market value of the said property over and above the said 
sum of Rs. 22,49,770 should be determined by arbitration as and in the manner 
provided by s. 19 of the Defence of India Act and the rules made thereunder, 
and-that in the event of the trustees being awarded any compensation as fair 
market value of the said property in excess of the said sum of Rs. 22,49,770 the 
Government of Maharashtra should pay to the petitioner such additional com- 
pensation as also further amount equal to 15 per cent. of the additional amount 
of compensation so awarded. 

Accordingly the Government of Maharashtra paid to the trustees the said 
solatium after deducting costs, and also appointed respondent No. 1 as an 
arbitrator to determine the amount of further compensation, if any, payable 
to the trustees. Respondent No. 1 made and published his award on August 12, 
1967, and gave notice thereof to, the parties on the same day. It is not disputed 
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that by his award respondent No. 1 has disallowed the entire claim of the peti- 
tioner for compensation in excess of the said sum of Rs. 22,49,770 and for 
further amount by way of solatium. The petitioner by his attorney’s telegram 
dated September 8, 1967, requested respondent No. 1 to file his award in this 
Court. As respondent No. 1 did not do so, the petitioner as the sole surviving 
trustee of the said trust has filed this petition on September 11, 1967 for direct- 
ing respondent No. 1 to file or cause to be filed the award in this Court. Res- 
pondent No. 1 did not file his appearance and remained absent. On behalf of 
respondents Nos. 2 and 3, however, an affidavit in reply was filed on November 
24, 1967, by one Shriram V. Harshe, Under Secretary to the Government of 
Maharashtra, contending that s. 14(2) of the Arbitration Act did not apply 
to the said award made under s. 19 of the Defence of India Act, 1939. Though 
the petitioner applied for time for filing an affidavit in rejoinder no such 
affidavit was filed. 


The learned Advocate General in support of his preliminary objection that 
cl. (g) of s. 19(1) of the Defence of India Act excludes the application of the 
Arbitration Act submitted that the words ‘‘law for the time being in force” 
used in the said cl. (g) refer not only to laws that were in operation at the 
time of the passing of the Defence of India Act, but also to law that may be 
passed in future thereafter and is in force at the time when the question of 
applicability of such law to arbitration under said s. 19 arises, and, therefore, 
even though the Arbitration Act came into force after the passing of the 
Defence of India Act, ie. on July 1, 1940, it falls within the purview of the 
said words in s. 19(/)(g) with the result that the Arbitration Act does not 
apply to arbitrations under the said s. 19. The learned Advocate General 
also invited my attention to a decision of the Calcutta High Court, in E. I. 
Film Studios v. P. K. Mukherjee,) wherein the said words ‘“‘law for the time 
being” in s. 19(1)(g) have been construed by Bose J. as referring only to 
law actually in existence at the time of the passing of the said Defence of 
India Act. The learned Advocate General, however, submitted that the obser- 
vations in the Calcutta case in regard to the construction of the said words 
were obtter and that, in any event, the learned Judge had overlooked impor- 
tant matters of context in construing the said words. Mr. Thakker for the 
petitioner, on the other hand, submitted that the said cl. (g) of s. 19(7) does 
not exclude the application of Arbitration Act to arbitrations under s. 19 of 
Defence of India Act and raised a two-fold argument. Firstly, he argued that 
on a proper construction of s. 19(7)(g) the provisions of any other law which 
are not to apply thereunder are only those which relate to the assessment or 
fixation by an arbitrator of the actual amount of compensation to be paid by 
the Government for compulsory acquisition of property but no law in so far 
as it relates to other matters relating to such arbitration is excluded, and as 
the Arbitration Act relates to matters other than the fixing of the amount of 
compensation, it is not excluded by the said cl. (g) of s. 19(/); and that if 
he was right in his submission on the true scope of s. 19(J), the question of 
construing the said words ‘‘law for the time being in force’’ in cl. (g) would 
not arise inasmuch as it would not then matter in the present case whether 
the said words referred only to law in existence at the time of coming into 
force of the Defence of India Act or whether they covered also other laws 
which came into force subsequently. Secondly, in the alternative, he argued 
that on a proper construction the said words “law for the time being in force” 
refer only to the law actually in existence on September 29, 1939, when the 
Defence of India Act came into operation, and as the Arbitration Act came 
into force subsequently on July 1, 1940, the Arbitration Act does not fall 
within the ambit of the said words. In support of his construction of the 
said words he strongly relied on the case of E. I. Film Studios v, P. K. 
Mukherjee and submitted that the decision therein was not obiter and that 
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this Court should follow the same as laying down the correct law. 
In order to appreciate these rival contentions it is necessary to set out fully 
s. 19 of the Defence of India Act. Section 19 runs as follows: 

“19, (2) Where under section 19A or by or under any rule made under this Act any action 
is taken of the nature described in sub-section (2) of section 299 of the Government of India 
Act, 1985, there shall be paid compensation, the amount of which shall be determined in the 
manner, and in accordance with the principles, hereinafter set out, that is to say :— 

(a) Where the amount of compensation can be fixed by agreement, it shall be paid in 
accordance with such agreement. 

(b) Where no such agreement can be reached, the Central Government shall appoint as 
arbitrator a person qualified under sub-section (3) of section 220 of the above-mentioned Act for 
appointment as a Judge of a High Court. 

(c) The Central Government may, in any particular case, nominate a person having expert 
knowledge as to the nature of the property acquired, to a:sist the arbitrator, and where tuch 
nomination is made, the person to be compensated may also nominate an assessor for the said 
purpose. 

(d) At the commencement of the proceedings before the arbitrator, the Central Government 
and the person to be compensated shall state what in their respective opinions is a fair amount 
of compensation. 

(e) The arbitrator in making his award shall have regard to — 

(i) the provisions of sub-section (1) of section 28 of the Land Acquisition Act, 1894, so far 
as the same can be applicable; and 

(it) whether the acquisition is of a permanent or temporary character : 

Provided that where any property requisitioned under any rule made under this Act is 
subsequently acquired under section 19A or any such rule, the arbitrator in any proceedings in 
connection with such acquisition shall, for the purposes of the provisions of the said section 28, 
take into consideration the market-value of the property at the date of its requisition as afore- 
said and not at the date of its subsequent acquisition. 

- (f) An appeal shall lie to the High Court against an award of an arbitrator except in cases 
where the amount thereof does not exceed an amount prescribed in this behalf by rule made by 
the Central Government. 

(g) Save as provided in this section and in any rules made thereunder, nothing in any law 
for the time being in force shall apply to arbitrations under this section. 

(2) The Central Government may make rules for the purpose of carrying into effect the 
provisions of this section. 

(3) In particular and without prejudice to the generality of the foregoing powers such 
rules may prescribe:— 

(a) the procedure to be followed in arbitrations under this section ; 

(b) the principles to be followed in apportioning the costs of proceedings before the 
arbitrator and on appeal ; 

(c) the maximum amount of an award against which no appeal shall lie”. 


The first question to be considered is whether the Arbitration Act applies 
to arbitrations under s. 19 of the Defence of India Act, and the answer 
thereto depends upon the true scope and meaning of cl. (g) of the said 
s. 19(7). The said cl. (g) provides that save as provided therein, nothing in 
any law shall apply to ‘‘arbitrations’’ under the said s. 19. In other words, 
the operative part of the said cl. (g) excludes. the application of other laws 
to ‘‘arbitrations’’ under the said section. Now, Mr. Thakker’s first conten- 
tion in this behalf was that the provisions of law excluded by the said cl. (g) 
are only those which relate to the actual assessment of the amount of com- 
pensation for acquisition of property and none others, i.e. only those referred 
to in s. 19(/)(e), with the result that other provisions of law relating to 
arbitration apply to arbitrations held under the said s. 19. In my opinion, 
there is no merit whatsoever in this contention and must be re- 
jected as being opposed to the language of the said cl. (g) itself. 
The said el. (g) in terms provides that nothing in any law shall apply to 
‘‘arbitrations’’ under the said s. 19. It does not say that nothing in any law 
shall apply to principles for fixing the actual amount of compensation under 
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the said s. 19. The said s.19(J) itself provides that when any action is taken 
of the nature described in s. 299(2) of the Government of India Act, 1935, 
there shall be paid compensation, the amount of which shall be determined in 
the manner and in accordance with the principles thereinafter set out, ie. in 
els. (a) to (g). Whereas cl. (e) of the said s. 19(/) lays down the manner 
of the determination of the amount of compensation, els. (b), (e), (a), (D 
and (g) deal with other matters for determining such compensation by arbi- 
tration. Thus, the said cl. (b) provides for an appointment of arbitrator by 
the Central Government and for qualifications of such arbitrator; sub-cl. (c) 
empowers the Government and the person to be compensated to nominate a 
person to assist the arbitrator; sub-cl. (d) deals with statements by the Gov- 
ernment and the person to be compensated about what in their respective 
opinion is the fair amount of compensation; and sub-cl. (f) provides for an 
appeal to the High Court against the award of an arbitrator except in cases 
where the amount thereof does not exceed the prescribed amount. Sub- 
section (2) of s. 19 empowers the Central Government to make rules for the 
purpose of carrying into effect the provisions of s. 19 and sub-cl. (a) of 
s. 19(3) provides that such rules may prescribe the procedure to be followed 
in arbitrations under this section. Further the opening words in cl. (g), viz. 
“save as provided in this section and in any rules made thereunder’’, indi- 
cate that the scope of the provisions of law that are not applicable to arbitra- 
tions under the said s. 19 is not restricted only to the principles for fixing 
the actual amount of compensation but extends also to all matters referred to 
in the said s. 19 and the rules made thereunder. Lastly, as already stated, 
the manner of fixing the amount of compensation is provided for in cl. (e) of 
s. 19(/), which requires an arbitrator to make his award having regard to 
(i) the provisions of sub-s. (J) of s. 23 of the Land Acquisition Act, 1894, 
so far as the same can be applicable; and (ii) whether the acquisition is of 
a permanent or temporary character. If in enacting the said cl. (g) of 
s. 19(7) the Legislature only intended that the manner of determining the 
amount of compensation laid down in s. 19(1)(e) should not be affected by 
any other law the same could well have been stated in the said cl. (e) itself. 
I, therefore, hold that the law which is not to apply to arbitrations under the 
said s. 19(/)(g) covers all matters relating to arbitrations referred to in the 
said s. 19 and rules made thereunder and is not restricted merely to the 
manner of determining the amount of compensation laid down in the said 
cl. (e) of s. 19(J). 

Coming next to the meaning to be attributed to the words ‘‘law for the 
time being in force”, in the said cl. (g), the learned Advocate General con- 
tended that the natural import of the words ‘‘for the time being’’ indicate an 
indefinite future state of thing, and in support cited a passage from Stroud’s 
Judicial Dictionary, (38rd edn.), Vol. IV, p. 3030, which is as follows: 

“The phrase ‘for the time being’ may, according to its context, mean the time present, or 
denote a single period of time; but its general sense is that of time idefinite, and refers to an 
indefinite state of facts which will arise in the future, and which may (and probably will) -vary 
from time to time {Ellison v. Thomas*; Coles v. Pack’). See also Gunter’s Setilements, In re. Owen 
v. Pritchard Barrett‘.” 


He, therefore, submitted that in their ordinary sense the said words ‘‘law for 
the time being in force’’ refer not only to law in force at the time of the 
passing of the Defence of India Act, but also to any other law that may be 
passed subsequently, and which is in force at the time when the question of 
the applicability of such law to arbitrations held under the said s. 19 arises. 
There was some argument before me whether the said words in their general 
sense bear the meaning given in Stroud’s Judicial Dictionary. Mr. Thakker 
for the petitioner argued that the two cases, viz., Elitson v. Thomas and Coles 
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v. Pack cited by Stroud, do not bear out the said meaning and relying on the 
decision of the Calcutta High Court in E. I. Film Studios v. P. K. Mukherjee 
submitted that the said words had to be construed according to 
their context, and that in the present case the said words so construed refer 
only to law in force at the time when the Defence of India Act came into 
force. It is, however, not necessary to consider the cases cited in Stroud’s 
Judicial Dictionary, as in my opinion, apart from the literal meaning, con- 
struing the said words “for the time being’’ in cl. (g) according to their con- 
text they are capable of reasonably bearing the only meaning sought to be 
placed thereon by the learned Advocate General. 

Turning then to the context, as the said words ‘‘for the time being” in 
8. 19(17) (g), qualify the words ‘‘law in force’’, the learned Advocate General 
stressed the scheme and purpose of the said s. 19 and rules made thereunder 
and submitted that the Legislature intended to provide thereunder a complete 
self-contained code for determining compensation by arbitration in respect of 
compulsory acquisition of property made by or on behalf of the Central Gov- 
ernment. Section 299(2) of the Government of India Act, 1935 (correspond- 
ing to art. 31(2) of the Constitution of India) cast a constitutional obliga- 
tion for payment of compensation for compulsory acquisition of property. 
The said s. 1'9 recognizes and affirms the said obligation to pay compensation 
and provides that the amount of such compensation shall be determined in 
the manner, and in accordance with the principles set out therein, and em- 
powers the Central Government to make rules inter alia prescribing the pro- 
cedure to be followed in arbitration for carrying into effect the provisions of 
the said section. Now, the provisions of various clauses of s. 19(J) have been 
summarised above, but in this context the provisions of sub-c]. (f) are ‘of 
special relevance. They provide for an appeal to the High Court against an 
award except in cases where the amount thereof does not exceed the pre- 
seribed limit. 

In pursuance of the powers entrusted to the Provincial Governments to 
make rules under s. 19(2)(3) the Government of Bombay made certain 
rules on July 21, 1948. Rule 2 of the said rules provides that when the 
amount of compensation cannot be fixed by agreement the person to be com- 
pensated may submit an application to the Provincial Government for a re- 
ference to arbitration for determining the amount of compensation payable to 
him. Rule 3 deals with the statement regarding compensation and particulars 
of property acquired, to be stated in the application. Rule 4 provides that 
on receipt of the application the Provincial Government may make enquiries 
and then refer it to an arbitrator to be appointed under s. 19(J)(b) of the 
said Act. Rule 5 deals with the fixation of the date, time and place for hold- 
ing an inquiry by the arbitrator. Rules 6 and 7 provide for the hearing to 
be given by the arbitrator to the parties and their legal advisers. Rule 8 pro- 
vides that the arbitrator shall after hearing the parties and holding enquiries, 
if any, make an award within 60 days from the date of reference and forward 
a copy of the award to the parties concerned. Rule 9 provides that subject 
to any appeal made to the High Court the award shall be final and binding on 
the parties. Rule 10 originally provided that the maximum amount of award 
against which no appeal shall lie shall be Rs. 5,000; subsequently, however, on 
June 19, 1944, the rule was amended and the limit of maximum amount raised 
to Rs. 25,000. Rule 11 refers to the period of limitation within which an 
appeal is to be filed against the award. Rule 12 provides for costs of the 
award. Rule 13 provides that save as otherwise provided in the foregoing 
rules or in s. 19 of the said Act the procedure to be followed in arbitrations 
under these rules shall be in accordance so far as may be with the provisions 
of ss. 13(/), (c), (2), (e), 14(7), 27, 28(1), 30(a@) and (c), 41(a), 32 and 43 
of the Arbitration Act; Provided that (a) reference to Court in cl. (a) of 
s. 41 and where it occurs for the first time in s. 43(/) shall be construed as 
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reference to the arbitrator. I shall later deal in detail with the provisions of 
the said rules 9 and 13 in connection with the alternative argument of the 
learned Advocate General abont the scheme of s. 19 and rules made there- 
under being inconsistent with the Arbitration Act. But at this stage refer- 
ence is made to the contents of the said rules in the context of the argument 
that by the said s. 19 and the rules to be made thereunder the Legislature 
intended to lay down a complete code for determining compensation by arbi- 
trator in respect of compulsory acquisition of property. 

In this connection it is also important to notice the opening words of 
s. 19(7) (g), viz. ‘‘save as provided in this section and in any rules made 
thereunder’’. These words show that further action by way of making rules 
is contemplated and by such rules any other provisions of law relating to 
arbitration for the time being in force if thought proper may be applied with 
or without modifications to arbitrations under the said s. 19. 

In my opinion, it is clear from the provisions of s. 19 and the said rules 
made thereunder that the Legislature intended to make a complete code for 
determining compensation by arbitration under s. 19 and no other law was to 
affect the provisions of that Code. It is true that in the said s. 19 or the 
rules made thereunder there is no provision to the effect that an award will 
be enforceable as a decree of a Civil Court. It may, however, be that such a 
provision was considered unnecessary in view of the fact that as it is the Gov- 
ernment who has to pay the amount of compensation and that too in dis- 
charee of their constitutional liability to do so, it was considered that they 
would comply with the award or in case of an appeal with the decision of 
the High Court and no occasion would arise for a party to enforce the terms 
of the award for payment of compensation against the Government. In any 
event omission of such a provision in the said s. 19 and rules thereunder, in 
my opinion, does not detract from their constituting a complete code so far 
as determination of the amount of compensation by arbitration is concerned as 
it was not disputed before me that a person to whom compensation is award- 
ed by an award made under the said s. 19 can enforce the award by filing a 
süit to recover the amount of compensation and since 1950 even by filing a 
petition for a writ of mandamus under art. 226 of the Constitution. 

The learned Advocate General by way of context also referred to the legis- 
lative history of the law of arbitration. At the time of passing of the De- 
fence of India Act in 1939 there was no law of arbitrations applicable to 
statutory arbitrations. Prior thereto the law of arbitration was substantially 
contained in two enactments, viz., the Indian Arbitration Act, (IX of 1899), 
and the Second Schedule to the Code of Civil Procedure, 1907. The opera- 
tion of the Act of 1899 was limited to the presidency-towns and was liable to 
be extended to other areas by appropriate Provincial Governments. Its scope 
was confined to arbitration by agreement without intervention of the Court. 
The Second Schedule to the Civil Procedure Code dealt with the arbitrations 
outside the operation and scope of the Act of 1899 and related in most parts 
to arbitrations in suits, though arbitrations without the intervention of the 
Court was also briefly provided for. A Bill to consolidate and amend the law 
relating to arbitrations was published in the Government of India Gazette 
Part V, pages 129 onwards on July 26, 1989. Sub-section (3) of the said 
Bill stated that the Indian Arbitration Act, 1940, would come into force on 
July 1, 1940, and it did in fact come into force on that day. 
Section 46 of the Arbitration Act for the first time made appli- 
cable other provisions of the Indian Arbitration Act, 1940, to statutory arbi- 
trations to the extent mentioned therein. The learned Advocate General, 
therefore, contended that as at the time of coming into force of the Defence 
of India Act on September 29, 1939, there were in force the said two enact- 
ments relating to arbitrations neither of which applied to arbitrations under 
s. 19 of the Defence of India Act, it would be futile to construe the said 
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words ‘‘law for the time being in force’’ as referring to law in force at the 
time of passing of the Defence of India Act, viz. the said two enactments. 
Further, at the time of the passing of the Defence of India Act, 1939, the 
Legislature could not have been unaware of the said Bill to consolidate and 
amend the law relating to arbitrations which was to come into force on July 
1, 1940, and whereby the provision was made for the first time by s. 46 there- 
of for applying the other provisions of the Arbitration Act to statutory arbi- 
trations to the extent mentioned therein. It was submitted that in view of 
the said legislative history the said words ‘‘law for the time being in force” 
should be construed as covering law which came into force subsequently, ie. 
after the passing of the Defence of India Act. Mr. Thakker for the petitioner, 
on the other hand, merely contented himself by saying that the said cl. (g) 
was enacted only out of abundant caution and the provision so made should 
not prevent the Court from construing the said words ‘‘law for the time be- 
ing in force’’ as referring only to law in force at the time when the Defence 
of India Act eame into force. In my opinion, the legislative history of arbi- 
tration law supports the learned Advocate General’s construction of the said 
words, and petitioner’s contention is untenable also on the ground that it is 
opposed to the well known rule of construction that the Court should avoid 
a construction which would render any part or words of the statute redundant. 

As regards the case of E. I. Film Studios v. P. K. Mukherjee the Advocate 
General submitted that the decision of the learned Judge on the construction 
of the said words ‘‘law for the time being in force’’ was obiter and that in 
any event the said decision was not correct inasmuch as the learned Judge 
overlooked the aforesaid legislative history referred to by him. He also drew 
my attention to another subsequent case of the Calcutta High Court in K. 
Jute Mills Lid. v. Union of India, where a contrary view to that in the first 
case is expressed, viz., the Arbitration Act does not apply to arbitration under 
s. 19 of the Defence of India Act or the rules thereunder. He, however, 
candidly stated that in the second Calcutta case no mention of the earlier 
Calcutta case was made nor any reasons given in support of the said view and 
therefore the subsequent Calcutta case could not be said to have affected the 
authority of the earlier case. On the other hand Mr. Thakker for the peti- 
tioner in support of his contention has mainly relied upon the case of E. I. 
Film Studios v. P. K.'Mukherjee. It appears to me that in E. T. Film Studios v. 
P. K. Mukherjee, the question of applicability of Arbitration Act to arbitra- 
tions under s. 19 of the Defence of India Act did not arise in such a manner 
as to require a decision thereof by the learned Judge and therefore the said 
decision is obtter. Even otherwise the said decision is not binding on this 
Court. As, however, the judgment of the learned Judge is a considered one 
and as Mr. Thakker strongly relied on the said decision in support of his con- 
tention, I think it necessary to deal with the same in detail. 

The facts in the Calcutta case were as follows: In 1942, certain property 
of the petitioner was requisitioned by the Government of West Bengal under 
Defence of India Act. By an order made on June 20, 1944, a reference to 
arbitration was made under s. 19 of the Defence of India Act for determin- 
ing compensation to be paid to the petitioner. By an order made on February 
27, 1950, one J. C. Majumdar, Additional District Judge, Alipur, was ap- 
pointed as arbitrator by the Government of West Bengal. While Mr. Majumdar 
was proceeding with the arbitration his authority as arbitrator was revoked 
or cancelled by an order made by the Government on November 24, 1951. The 
petitioner made a representation to the Government for revoking the said 
order but the Government refused to do so, and by an order made on December 
22, 1951, respondent No. 4 was appointed as an arbitrator in place of 
Mr. Majumdar. The petitioner, therefore, filed an application under art. 226 
of the Constitution for an appropriate writ directing respondents Nos. 1 and 2 
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to withdraw or cancel the said order dated November 24, 1951, revoking the 
appointment of the said arbitrator. On behalf of the Government it was 
denied that the authority of Mr. Majumdar as arbitrator was revoked as 
alleged and it was pointed out that respondent No. 4 was appointed as arbi- 
trator inasmuch as he was appointed Additional District and Sessions Judge 
in place of Mr. Majumdar. The learned Judge held that in the circumstances 
of the case there was no provision for revocation of the authority of an arbi- 
trator in s. 19 or the rules made thereunder. It appears to me that the de- 
cision in the case, with respect to the learned Judge, could have been rested 
on the above ground and the impugned order dated December 22, 1951, held 
as bad as having been made without jurisdiction, and it was unnecessary to 
raise the further question whether the Arbitration Act, 1940, applied to arbi. 
trations under s. 19 of the Defence of India Act, and, if so, whether the 
authority of Mr. Majumdar to act as an arbitrator could only be revoked or 
cancelled by Court under s. 5 of the Arbitration Act. The learned Judge, 
however, raised the question whether the Arbitration Act fell within the pur- 
view of the expression ‘‘law for the time being in force’’ in s. 19(/)(g) of 
the Defence of India Act, and accepted the following proposition, viz. : 

‘‘...it appears from these decisions that the expression [i.e. for the time being] may refer 
either to a particular point of time or to several periods of time and the interpretation that is to 
be adopted in any particular case must depend upon the context in which the expression occurs”. 
(para 16) 

The learned Judge, however, instead of considering the context in which the 
said expression is used proceeded to give his decision as follows (p. 44): 

“It appears to me that the words have reference only to the laws which were actually in 
existence at the time the Defence of India Act came into force”. 

The learned Judge, however, added that, 

“The intention was to keep the arbitration under the Defence of India Act unaffected by 
any other law having any bearing upon the subject. In other words, the object of the framers 
of the Defence of India Act was to make s.19 of the Act a self-contained code so far as arbitrations 
for assessment of compensation in respect of requisitioned land: were concerned.” 

The learned Judge referring to the rules made under s. 19 also observed that 
they indicated that the said s. 19 was intended to be a complete code by it- 
self. Later on, still, he categorically observed that (p. 44): 

“the rules, by their exhaustive treatment ofthe possible situations with regard to an 
arbitration, have tried to make section 19 as complete a code as possible”. 

Now, with respect, I agree with the learned Judge that the object of s. 19 
and the rules thereunder is to make a complete self-contained Code for arbi- 
tration for determining compensation and to keep the arbitration under the 
said s. 19 unaffected by any other law having any bearing upon the subject. 
But in view of the said object of the Legislature, it would follow that not 
only the law bearing upon the subject in force at the time of passing of the 
Defence of India Act but such law that comes into force even subsequently 
should not apply to arbitrations under the said s. 19. In my opinion, again 
with respect, the decision of the learned Judge is in conflict with his own con- 
clasion that the object and purpose of the Legislature in enacting the said 
s. 19 and the rules thereunder is to provide a complete, self-contained code. 
Further, the attention of the learned Judge does not seem to have been drawn 
to the legislative history of arbitration law. Again the learned Judge gave 
the expression ‘‘for the time being in force’’ occurring in s. 46 of the Arbitra- 
tion Act the same meaning which he gave to the said expression in s. 19(1) 
(g), with the result that the said s. 46 would apply to arbitrations under 
those laws only which were already in force at the time when the Arbitration 
Act came into operation, i.e. on July 1, 1940, and not to arbitrations under 
laws which came in force subsequently. In my opinion, however, such a con- 
struction is untenable as no principle can be suggested on the basis of which 
the Legislature could have drawn such a distinetion between laws made before 
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and after the Arbitration Act for applying the provisions thereof to such laws. 
If the Legislature had intended to refer in s. 19(1)(g) of the Defence of 
India Act or in s. 46 of the Arbitration Act to law in force only at the time 
of coming into force of the Defence of India Act or the Arbitration Act, it 
would have easily expressed that intention by using the word ‘‘now’’ therein 
instead of the words ‘‘for the time being’’. For all these reasons, I am un- 
able to agree with the interpretation put by the learned Judge on the said 
words ‘‘law for the time being’’ in s. 19(/)(g). 

All the above considerations lead me to the conclusion that the said words 
‘law for the time being in force” in s. 19(1)(g) refer to any law bearing 
upon the subject of arbitration which is in force at the time when the ques- 
tion of applicability of that law to arbitration under s. 19 of the Defence of 
India Act arises and covers any such law which came into force even after 
the passing of the Defence of India Act. The Arbitration Act therefore falls 
within the ambit of the said words ‘‘law for the time being in force” in 
s. 19(J)(g) and its provisions do not apply to an award made under the 
said s. 19 

Assuming that I am wrong in the view I have taken, I proceed to consider 
the alternative argument of the learned Advocate General that even if the 
application of the Arbitration Act to arbitrations under s. 19 of the Defence 
of India Act is not excluded by el. (g) of the said s. 19(/), s. 14(2) of the 
Arbitration Act is inconsistent with the provisions of the said s. 19 and rules 
made thereunder, and therefore, by reason of the exception in s. 46 of the 
Arbitration Act, it does not apply to an award made under the said s. 19. 

In order to appreciate this contention it is necessary to consider the effect 
and inter-action of some of the provisions of the Arbitration Act and of the said 
s. 19 and rules made thereunder. 

Section 46 of the Arbitration Act, so far as it is material, lays down that 
the provisions of the Arbitration Act shall apply to every arbitration under 
any other enactment for the time being in force, except in so far as the Arbi- 
tration Act is inconsistent with the other enactment or with any rules made 
thereunder. Section 14(2) of the Arbitration Act, so far as it is material, 
provides that the arbitrator shall, if so directed by the Court cause the award 
or a signed copy of it to be filed in Court and the Court shall thereupon 
give notice to the parties of the filing of the award. After an award is filed 
in Court under the said s. 14(2), the Court is seized of the matter and may 
modify it under s. 15, or remit it to the Arbitrator for reconsideration under 
s. 16, or may set it aside under s. 17 on any one or more of the grounds set 
out in s. 30 of the said Act. 

Sections 17 and 30 of the Arbitration Act are material and are as follows: 

S. 17: “Judgment in terms of award.—Where the Court sees no cause to remit the award or 
any of the matters referred to arbitration for reconsideration or to set aside the award the 
Court shall, after the time for making an application to set acide the award has expired, or such 
application, having been made, after refusing it, proceed to pronounce judgment according to 
the award, and upon the judgment so pronounced a decree shall follow, and no appeal shall He 
from such decree except on the ground that it is in excess of, or not otherwise in accordance with, 
the award”. 

S. 80: “An award shall not be set aside except on one or more of the following grounds, 
namely : 

(a) that an arbitrator or umpire has misconducted himself or the proceedings ; 

(b) that an award has been made after the issue of an order by the Court superseding the 
arbitration or after arbitration proceedings have become invalid under section 85 ; 

(c) that an award has been improperly procured or is otherwise invalid”. 

Reference is already made to the provisions of s. 19 of the Defence of India 
Act and the rules made thereunder, but in this context the provisions of 
s. 19(7)(e) and rules 9, 10 and 13 of the said Rules are important. The 
said s. 19(1)(e) provides for an appeal to the High Court against an award 
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except where the amount thereof does not exceed an amount prescribed by 
rules. Rule 9 is as follows: 

“Subject to any appeal made to the High Court the award shall be final and binding on the 
parties concerned and the persons if any claiming under them.” 

Rule 10 provides a sum of Rs. 25,000 as the maximum amount of an award 
against which no appeal shall lie. 
Rule 13 runs as follows: 

“Save as otherwise provided in the foregoing rules or in section 19 of the raid Act the pro- 
cedure to be followed in arbitration under these rules shall be in accordance so far as may be 
with the provisions of clauses (a) and (c) to (e) of section 18, sub-section (1) of seétion 14, 
section 27, sub-section (1) of section 28, clauses (a) and (c) of section 30, clause (a) of sec- 
tion 41, section 42 and section 48 of the Arbitration Act, 1940: 

Provided that 

(a) reference to Court in clause (a) of section 41 and where it occurs for the first time in 
sub-section (1) of section 43 shall be construed as reference to the arbitrator and (b) reference 
to Court in sub-section (1) of section 28 shall be construed as reference to the Provincial 
Government.” 


It would be noticed that cls. (a) and (c) to (e) of s. 13 of the Arbitration 
Act enumerates the various powers an arbitrator has in relation to an arbi- 
tration proceeding before him ; s. 14(1) requires an arbitrator to sign an award 
after he has made it and give notice thereof to the parties. Section 27 em- 
powers an arbitrator to make an interim award. Section 28(7) empowers the 
Court only to enlarge time for making an award. Clauses (a) and (ce) of 
s. 30 are already set out hereinabove. Clause (a) of s. 41 applies the provi- 
sions of the Civil Procedure Code, 1908, to all proceedings before the Court and 
to all appeals under the Arbitration Act. Section 42 deals with the service 
of notice by party or arbitrator. Section 43 empowers the Court to issue pro- 
cess for appearance before arbitrator. The above provisions of the Arbitration 
Act are expressly made applicable by the said Rule 13 to arbitrations held under 
s. 19 of the Defence of India Act, but the important thing to observe about the 
said rule 13 is the proviso thereto, whereby the reference to Court in el. (a) 
of s. 41 and where it occurs for the first time in s. 43(/) is to be construed 
as reference to the arbitrator, and the reference to Court in s. 28(1) is to be 
construed as reference to the Provincial Government. 

The learned Advocate General submitted that the provisions of ss. 14(2), 
15, 16 and 17 of the Arbitration Act are wholly inconsistent with, and there- 
fore excluded by, the provisions of s. 19(/)(e) of the Defence of India Act 
and the said rules 9 and 13 made under the said s. 19. In this context, he 
also reiterated his argument that the scheme and purpose of the said s. 19 
and the rules made thereunder is to provide a separate complete code to de- 
termine by arbitration the amount of compensation for compulsory acquisition 
of property, and stressed that under the scheme so framed the jurisdiction of 
the Civil Court is completely ousted except by way of an appeal to the High 
Court. He strongly relied on the provisions of the said rule 9 whereby an 
award is made final subject only.to-an appeal to the High Court where the 
amount of the award exceeded the prescribed limit and contended that the 
said rule 9 by necessary implication excluded the jurisdiction of the Court 
under the Arbitration Act to modify, or to remit for reconsideration or to set 
aside, an award. He further argued that though the said rule 13 extends the 
provisions of cls. (a) and (c) of s. 30 of the Arbitration Act to arbitrations 
under the said s. 19 and confers a power on a party to have an award set 
aside on any of the grounds mentioned in the said cls. (a) and (e) of s. 30, 
the said rule 13 is to be read with the provisions of rule 9, and so read a 
party has a right to set aside an award on any of the said grounds only in 
an appeal against the award to the High Court and not otherwise. In other 
words, he contended that the combined effect of the said rules 9 and 18 is to 
enlarge the powers of the High Court as an appellate Court under s, 19 (1) (e) 
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of the Defence of India Act to set aside an award on any of the grounds 
mentioned in the said cls. (a) and (c) of s. 80. Mr. Thakker for the peti- 
tioner conceded that in a case where an appeal lies against an award the right 
to set it aside on any one or more of the grounds mentioned in the said 
els. (@) and (c) of s. 30 can be exercised only by way of an appeal and not 
by way of resorting to the machinery laid down in the Arbitration Act. He, 
however, contended that even in a case where no appeal lies against an award 
by reason of the amount thereof not exceeding the prescribed limit either 
party has a right under the said rule 13 to have an award set aside on any 
of the grounds mentioned in the said cls. (a) and (e) of s. 30, and for that 
purpose a party has a right under the said s. 14(2) to apply to the Court for 
directing an arbitrator to file his award in Court. He argued that the Court 
should construe the said rules 9 and 13 in such a manner as to avoid repug- 
nancy between the said rules and unless the provisions of the said rules are 
reconciled by construing them as contended for by him grave injustice would 
be done to a party in a case where no appeal lies, even though the arbitrator 
who is a nominee of Government was guilty of grave misconduct like bribery, 
and had deliberately awarded an amount against which no appeal lies. He 
further contended that omission to include s. 14(2) in the said rule 13 was 
not material as a right to approach a Court under s. 14(2) was merely inci- 
dental to the right of a party under the said rule 13 to have an award set 
aside on any of the grounds mentioned in the said cls. (a) and (c) of s. 30. 
He submitted that if the said rules 9 and 13 were construed in the aforesaid 
manner, there would be no inconsistency between the said rules and s. 14(2) 
of the Arbitration Act. In support of his contention Mr. Thakker called in 
aid certain rules of construction of statutes, viz. that whenever it is sought 
to establish that there is repugnancy between two competing statutes there is 
always a presumption in favour of the validity of both statutes and therefore 
every endeavour has to be made to reconcile the two, and that the exclusion 
of the Civil Court will not be lightly inferred unless such exclusion is explicitly 
expressed or clearly implied, and cited three cases of this Court, namely: 
(1) Abdul Majid v. Nayak,’ (2) Shivji Bhara v. Kanj® and (3) Khimji Poonja 
& Co. v. N. Ramanlal & Co? 

. In my opinion, there is no substance in Mr. Thakker’s contention. In the 
first place the language of the said rules 9 and 13 is plain and admits of but 
one meaning and therefore the task of interpreting and reconciling the provi- 
sions of the said rules can hardly be said to arise. At the outset it is im- 
portant to observe the opening words of rule 18, ‘‘Save as otherwise 
provided in the foregoing rules or in section 19 of the said Act”, It 
is obvious that the said rule 18 which applies to arbitrations under 
the said s. 19 the provisions, inter alta, of cls. (a) and (c) of s. 30 of the 
Arbitration Act expressly saves the provisions of rule 9, which make an award 
final and binding on the parties subject to an appeal to the High Court. 
The provisions of the said rule 9 therefore prevail over those of the said 
rule 13 and the right to have an award set aside can be exercised by a party 
only in consonance with the provisions of rule 9, i.e. by way of an appeal to 
the High Court where an appeal lies. As already noted the said rule 13 by 
applying the provisions of s. 41(a) of the Arbitration Act to arbitration 
proceedings under the said s. 19 has provided that the Civil Procedure Code 
shall apply to all appeals under the said s. 19. The High Court as a Court 
of appeal under s. 19(/)(f) can exercise only such powers as are confided 
to it under the Civil Procedure Code and the grounds of appeal must be such 
as arise from the pleadings and evidence and therefore the High Court as 
such appellate Court cannot go into questions of misconduct, like bribery, on 
the part of the arbitrator. The combined effect of rules 9 and 13: is there- 


7 (1951) 58 Bom. L.R. 621. 9 (1959) 62 Bom. L.R. 277. 
8 (1949) 51 Bom. L.R. 515. 
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fore to enlarge the grounds of appeal by allowing a party to have an award 
set aside on any grounds mentioned in cls. (a) and (c) of s. 30 of the Arbi- 
tration Act. If, however, the amount of an award does not exceed the pre- 
seribed limit no appeal lies and the award becomes final and binding on the 
parties, and in such a case there is no right to a party under the said rule 13 
to have an award set aside on any of the grounds mentioned in cls. (a) and 
(c) of section 30. 

The next question is whether apart from the said rules framed under s. 19 
of the Defence of India Act, a party has a right to have an award set aside 
under the Arbitration Act. Now under s. 17 of the Arbitration Act a Court 
may set aside an award after it is filed in Court. Therefore, the question is 
whether the provisions of s. 17 of the Arbitration Act, in so far as it em- 
powers the Court to set aside an award, are inconsistent with the provisions 
of s. 19(1)(e) of the Defence of India Act and the said rules 9 and 13 as 
contended for by respondents Nos. 2 and 3. In this connection, reference is 
already made to the proviso to the said rule 13 whereby the reference to Court 
in s. 28(1), el. (J) of s. 41 and s. 48(/) of the Arbitration Act is substituted 
by reference to the Provincial Government or the Arbitrator as therein men- 
tioned. It would also be seen that the said rule 13 does not apply to arbi- 
trations under s. 19 of the Defence of India Act the provisions of cl. (b) of 
s. 18, s. 14(2) and(3) and cl. (b) of s. 30 of the Arbitration Act and thus ex- 
cludes the jurisdiction of the Court in matters covered by the said provisions 
of the Arbitration Act. Lastly, in this context, the learned Advocate General 
emphasised the scheme and object of s. 19 of the Defence of India Act and 
the rules framed thereunder. I have already expressed my view that the 
Legislature by enacting the said s. 19 and for providing for making rules there- 
under intended to provide a complete separate code for arbitration under the 
said s. 19. 

In this connection I may refer to the following two cases cited by the 
learned Advocate General in support of his contention, viz. (1) Nanda Kishore 
v. Bally Co-op. Credit Society® and (2) G.I.P. Railway Employees Co- 
operative Bank, Ltd. v. Bhikhaji Karanjia.! In Nanda Kishore v. Bally Co- 
op. Credit Society, the respondent society had commenced two separate exe- 
cution proceedings on the basis of two awards obtained against the appel- 
lants under Rule 22 of the rules framed under s. 43 of the Co-operative 
Societies Act (Act II of 1912). The appellants raised a contention that in 
view of the provisions of s. 46 of the Arbitration Act, it was necessary for 
the respondent society to get a judgment and decree upon the award under 
s. 17 of the Arbitration Act before it could be enforced as a decree. 
Mukherjea J. referred to the provisions of sub-rules (/) to (6) of rule 22 
framed under s. 43 of the Co-operative Societies Act. The said sub-rules (J) 
to (6) laid down the mode of appointing arbitrator and the entire procedure 
to be followed down to the stage where the award became final and conclu- 
sive. Sub-rule (5) gave an aggrieved party a right to appeal against the 
award of the arbitrator to the Registrar himself. “The learned Judge found 
that the whole scheme of the said provisions was to oust the jurisdiction of 
the Civil Court through the arbitration proceedings and that the machinery 
and the procedure indicated by the said provisions was totally inconsistent 
with the provisions contained in Chapter II of the Arbitration Act. In the 
other case of G.I.P. Railway Employees Co-operative Bank, Lid. v. Bhikhaji 
Karanjia, the petitioner was a company registered under the Bombay Co- 
operative Societies Act (Bombay Act VII of 1935). The respondent was an 
employee of the petitioner company. The petitioner company at first suspend- 
ed and later terminated respondent’s service. A dispute arose between the 
parties and the respondent approached the Registrar of Co-operative Societies, 
and after some correspondence the dispute was referred to arbitration under 


10 [1943] A.I.R. Cal. 255. 11 (1942) 45 Bom. L.R. 676, 


1968.] DINSHAW MANEKJI Y. G. B- BADKAS (0.0.J.)—Nathwant J. 645 


s. 54 of the Bombay Co-operative Societies Act. As the petitioner contended 
that there was no dispute touching the business of the petitioner company 
and as the respondent declined to withdraw the proceedings before the Regis- 
trar, the petitioner company filed an application under s. 33 of the Arbitra- 
tion Act wherein it contended that by reason of s. 46 of the Arbitration Act, 
the provisions with regard to arbitration in the Bombay Co-operative Societies 
Act became an arbitration agreement within the meaning of s. 33 of the Arbi- 
tration Act, and that it was open to the petitioner company to challenge the 
validity of such agreement under s. 33. Chagla, J. (as he then was) con- 
sidered the provisions of ss. 54, 544, 56 and 57 of the Bombay Co-operative 
Societies Act with regard to arbitration and observed that the Bombay Co- 
operative Societies Act set up a special Court with a special jurisdiction and 
with special powers to try matters referred to in s. 54 and proceeded to con- 
sider whether there was anything in the Arbitration Act which was incon- 
sistent with the provisions of the said section of the Bombay Co-operative 
Societies Act which would not entitle the petitioner company to present a 
petition for a declaration that the arbitration agreement was invalid. His 
Lordship held that looking to the scheme of the said sections dealing with arbi- 
tration it was clear that all matters relating to the arbitration proceedings 
were to be determined by the authorities set up by the Bombay Co-operative 
Societies Act and the question of the validity of the award referred to in 
s. 33 of the Arbitration Act was to be decided by the special Court set up 
under the Bombay Co-operative Societies Act, and not by this Court as pro- 
vided in s. 83 of the Arbitration Act. 


As regards these two cases Mr. Thakker for the petitioner contended that 
they did not support the contention of the learned Advocate General as the 
decisions in these cases rested on the respective provisions of the Co-operative 
Societies Act set out therein. No particular provisions or rules under the said 
Act were, however, pointed out which could distinguish these cases from the 
present case. In my view, the ratio of these two cases apply to the present 
case. In these cases, the question of application of the provisions of the 
Arbitration Act to the statutory arbitrations by reason of s. 46 of the said Act 
arose and the decisions show that in order to render any provisions of the 
Arbitration Act inconsistent with any other enactment providing for arbitra- 
tion within the meaning of s. 46 of the Arbitration Act the whole scheme of 
the latter enactment is matérial and may be looked at to see whether it creates 
thereby a special self-contained code for arbitration and thus by necessary im- 
plication excludes the jurisdiction of the Civil Court under the Arbitration 
Act as being inconsistent with the said scheme of the other enactment. In my 
view the whole scheme and object of s. 19 of the Defence of India Act and 
the rules thereunder is to create a special forum by way of arbitration includ- 
ing an appeal to the High Court for determining the amount of compensation 
in respect of compulsory acquisition of property by Government and to ex- 
elude the jurisdiction of the Civil Court under the Arbitration Act. 


For these reasons I hold that the provisions of ss. 14(2) and 17 of the 
Arbitration Act are wholly inconsistent with the provisions of s. 19 and the 
rules made thereunder. As regards the authorities cited by Mr. Thakker it is 
not necessary to consider them as s. 46 of the Arbitration Act itself provides 
that other provisions of the said Act to the extent that they are inconsistent 
with other statutory provisions relating to arbitration will not apply to such 
statutory arbitration, and no question of construction by way of reconciling 
the provisions of two separate Acts or of saving the jurisdiction of the Civil 
Court arises in the present case. As regards the misconduct of an arbitrator 
in the hypothetical case given by Mr. Thakker, it need only be said that the 
arbitrator is to be presumed to perform his duty properly, and that, in any 
event, the argument based on ground of injustice in a conceivable case is of 
no avail in construing the said rules 9 and 13 and ss. 14(2) and 17 of the 
B. L, R46 ° 
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Arbitration Act which are not. at all ambiguous. 

In the. result respondents Nos. 2 and 3 succeed in their preliminary objec. | 
tion that the Court has no jurisdiction to entertain this. application under. 
s. 14(2) of the Arbitration Act. The petition is, therefore, dismissed with 
costs. The petitioner will pay taxed costs to respondents Nos. 2 and 3, two 
counsel allowed. As respondents Nos..4 to 7 are not concerned with the pre- 
sent dispute between the petitioner and respondents Nos. 2 and 3 and yet at 
the hearing supported i asa Nos. 2 and 8 they shall bear their own costs. 


Petition dismissed: 


Solicitors for the E Malvi Ranchoddas Ramesh Shroff’ & Co. 
Solicitors for the respondents: Intile & Co.; Hastley Lam & Co.” ` 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Deshmukh. mas 
` NAMDEO VISHWANATH v. UMRAOSINGH SADHURAM® 


Provincial Insolvency Act(V of 1920), Secs. 75, 24, 22—“A person aggrieved” within 8. 75(1), wie 
is—Nature of proof debtor must offer for being adjudicated insolvent. 


Pending the hearing of a debtor's petition for adjudicating him insolvent- under s. 10 of 
‘the Provincial Insolvency Act, 1920, his only traceable property was sold in execution by a 
Judgment-creditor who purchased it and paid one-fourth sale price. His application for 
adjusting the balance of the three-fourths sale price towards his deoretal debts was granted. 

` ‘The insolvency Court dismissed the debtor’s petition on the ground that it was not shown 
that the debtor was unable to pay his debts. A creditor who was shown in the list of credi- 
tors attached to the petition of the debtor but who had not participated in the public 
examination of the debtor under s.24 of the Act, appealed against the order rejecting the 
petition, On the question whether the creditor was a ‘‘person aggrieved” within the meaning 
of that expression in s. 75(1) of thé Act :— 

Held, that by the dismissal of the petition the judgment-creditor would get the property 
in satisfaction of his debts and the other creditors would have no property to proceed against, 
and ; 

that as the creditor would be deprived of his right and PE to participate in the sale 
proceeds of the property, the creditor wes a creditor aggrieved by the order passed by the 
“insolvency Court within s.75(1) of the Act. 

“The requirement for a person styled ‘ a person aggrieved’ is that the creditor has suffered 
a legal grievance; that there is some decision against him which wrongfully deprived him of 
 sómething or wrongfully refuses him something. š 

Ex parte Sidebotham. In re Sidebotham, referred to` 

The expression “prima facie” used in the proviso to s.24(a) of the Provincial Insolvency 
Act, 1920, means that the property of the debtor available for satisfying the debts must 
“become apparent on the.record. Therefore, where there appear to be considerable debts 
which are prima facie more than the market value of the visible assets of the debtor, the 
_ normal consequences of adjudication must follow. The insolvency Court should not insist 

upon much more rigorous proof than is required for making a prima facie ground under the 

proviso to s.24(a) of the Act. -Simply because the debtor comes before the Court and makes 

the statement, the Court.is not-bound to believe him; but before the word of the debtor is 

rejected, there must appear circumstances on record from which the allegations made by’ mhe 
.debtor deserve to be rejected. 

The debtor’s property as it prima facie appears in the petition or as becomes ‘Saati 

- ‘aga result of the public enquiry should be found enough to discharge the debts which are 

being alleged in the petition: So far as the value of the property is concerned, the current 

*Decided, February 2/Mareh’ 1, 1968. Civil 1 (1880) 14 Ch. D. 458. P : 
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value at the time of the petition must be taken into account. The property that must be 
taken into account is that property which is either admitted by the debtor and which is 
proved to exist as available as a result of the public enquiry. A mere suspicion that there 
appears to be some mischief behind the application cannot be considered enough to hold 
. that there exists property which is available for satisfying the debts. 
To refuse adjudication on the ground that the debtor has not produced the account 
_ books as required under 8.22 of the Provincial Insolvency Act, 1920, cannot be considered 
as a proper procedure to follow. At best it isan irregularity and the debtor can be compelled 
to produce the account books, 
Chhatrapat Singh Dugar v. Kharag Singh Lachmiram* and Satdeo Narain v. Union of India, 


- referred to. `“ 


Tax facts are stated in the judgment. 


B. B. Ranade, for the applicant. 

Y. R. Padhye, for opponent No. 3. 

M. B. Mor, for opponent No. 25. ` 

C. S. Dharmadhikari, Additional Government Pleader, for opponent No. 41. 


DIRK J. This is a creditor’s appeal arising out of a petition filed by 
a debtor for adjudicating himself insolvent under s. 10 of the Provincial In- 
solvency Act,-1920. At the outset, it must be made clear that this matter is 
required to be treated as a revision application under law and it is directed 
that it should be treated as a revision application and an appropriate number. 
be givento it. “I would point out that the petitioner had approached this 
Court by Way of a revision application and it is also numbered as such. How- 
ever, on the view taken by the office, the revision application was renumbered 
as a second appeal, The present proceeding would be covered by. the provi- 
sions of sub-s, (1) of s. 75 of the Provincial Insolvency -Act, 1920, if at all 
it should:be covered by any provisions of the Provincial Insolvency Act. If 
the present petitioner-creditor could be ‘held a person aggrieved, then his 
remedy against the trial Court’s order would be in the form of appeal to. the 
District Court and thereafter by way of a revision to this Court. under the 
first proviso to sub-s. (Z7) of s. 75. Under these circumstances, this matter is 
directed to be renumbered as a revision application. 

‘The facts giving rise to this revision application are these: 

` The debtor one Umraosing applied on October 13, 1960, for being adjudicat- 
ed insolvent. On October 26, 1960 the petition was admitted. On ‘April 26, 
1961, the petition came to be dismissed for non-payment of the process fees 
by the debtor. It was again restored to file on June 14, 1961. While the peti- 
tion was pending in this manner respondent No. 3 one Shivshankarsing pro- 
ceeded by way of an execution against the property of the debtor under a 
decree obtained in Civil Suit No. 87-A of 1959. It was a decree for 
Rs. 10,000. He attached the house property of the debtor. As the 
insolvent had put in an application for adjudication, he also informed the exe- 
cuting Court of this fact on December 27, 1960. Inspite of this information 
being communicated to Shivshankarsing as well as the executing Court, the 
auction sale was knocked down in favour of the creditor, Shivshankarsing, on 
December 29, 1960. He paid one-fourth sale price forthwith. On January 
6, 1961, Shiyshankarsing, as purchaser applied for adjusting the balance of 
the three-fourth sale price towards his decretal debts. This prayer was grant- 
ed on. January 13, 1961. He also obtained a sále certificate and applied for: 
possession. on August 14, 1962. | © 

In the. insolvency petition, the publie examination’ of the debtor took place 
on August 22, 1963 under the provisions of s. 24 of the Provincial Insolvency 
Act. . Only one creditor participated in the enquiry, namely Shivshankarsing. 


“2 (1918) LL.B. 44 Cal. 585, p.c., 8.0. 19 8 [1964] A.LR. Pat. 521. 
Bom. L.R. 174, P.0. ene ee 
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He challenged the petition on the ground that the debtor was in a position to 
pay the debts. The trial Judge by his order dated September 3, 1963 held that 
the debtor’s debt exceeded Rs. 500; that the property of the debtor was under 
attachment on the date of the petition, but it was not shown to his satisfac- 
tion that the debtor was unable to pay his debts. In the circumstances, the 
petition came to be dismissed. 

Present revision petitioner was shown as a creditor in the list of creditors 
attached to the petition of the debtor. He had not participated in the public 
enquiry though he received a notice. He filed an appeal against the order 
rejecting the petition of the debtor. It was admitted as an appeal and was 
heard as such. However, the learned Assistant Judge while making judgment 
in that appeal held that the appeal itself was incompetent. The creditor who 
‘was merely as‘a creditor in the list but had not participated in the enquiry could 
not be treated as a person who was aggrieved by the order. He was at best a 
person who was disappointed with the dismissal of the debtor’s petition. Even 
though he held that no appeal lay, in order to obviate a remand, he also heard 
the matter on merits, and on facts, and came to a conclusion that the trial 
Court was justified in its order. The debtor had not made out a prima facie 
case of his inability to pay the debts. The appeal was, therefore, dismissed. 
Being aggrieved, this revision application has been filed. 

The first technical objection raised in this revision application is that no 
appeal lay in the District Court and, therefore, no revision application is 
competent under the first proviso to sub-s. (1) of s. 75 of the Provincial Insol- 
veney Act. The proviso concerned lays down that the High Court, for the 
purpose of satisfying itself that an order made in any appeal decided ‘by the 
District Court was according to law, may call for the case and pass such order 
with respect thereto as it thinks fit, If that order is not according to law then 
the High Court is given the right to revise that order and to pass such order 
with respect thereto as it thinks fit. Unless ,therefore, it should be held that 
the appeal of. the present revision petitioner was a proper appeal in the Dis- 
trict Court, the question of entertaining this revision application does not 
arise at all. 

This raises one of the important questions relating to the rights of appeal. 
Section 75 of the Provincial Insolvency Act provides for appeals being filed. 
Sub-section (Z) of that section will alone be relevant for the purpose of the 
present enquiry. Under that section, the debtor, any creditor, the receiver or 
any other person aggrieved by a decision come to or an order made in the 
exercise of insolvency jurisdiction by a Court subordinate to a District Court 
may appeal to the District Court, and the order of the District Court upon 
such appeal shall be final. Undoubtedly, the present revision petitioner is a 
creditor. It is not necessary that his debt should have been formally proved. 
At this stage, the fact that he is a creditor as per the list, and the fact that 
he asserts to be a creditor ig enough to style himself as a creditor. However, 
every creditor is not given a right of appeal. A Division Bench of this Court 
analysed the provisions of s. 75, in Lalchand Hirachand v. Tuljaram Raoj.! 
It is pointed out that the words ‘‘aggrieved by a decision come to in the 
exercise of insolvency jurisdiction’’, as used in s. 75(1) of the Provincial 
Insolvency Act, 1920, qualify not only ‘‘any other person’’, but also ‘‘the 
debtor, any creditor, and the receiver’’ appearing in the sub-section. Simply 
because the person concerned answers any of these descriptions, he is not given 
aright of appeal. It must be further shown that such a person is aggrieved 
by a decision or an order made in the exercise of insolvency Jurisdiction. 
The point, therefore, that must be decided is whether the present revision 
petitioner could be styled as a person aggrieved or a creditor aggrieved by 
the trial Court’s order, and as such entitled to appeal. 

On this question of the right of appeal the provisions of the Act which are 
relevant for our purpose would be those contained in ss. 9, 10, 24, 25 and 75. 

1 (1941) 48 Bom. L.R. 984. 
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Section. 6 defines what are acts of insolvency. Section 9 speaks of the right 
of the creditor to ~file an application for adjudicating the debtor insolvent, 
What must be alleged and proved by a ereditor in such an application is to 
be found in s.9. The debtor is also entitled to file an application for ad- 
judication and he must prove the conditions mentioned in s. 10. Sub-section 
(1) requires that the debtor must show that he was unable to pay his debts 
and that his debts exceeded Rs. 500 or he was under arrest or imprisonment 
in execution of the decree of a Court for the payment of money or an order 
of attachment | In execution of such a decree was made and was subsisting, 
against his property. So far as the provisions of cls. (a) to (c) are con- 
cerned in the present case, there is no dispute that the debts of the debtor 
exceeded Rs. 500 and further his immoveable property was under attachment of 
a civil Court in the execution of a money decree. The attachment was snb- 
sisting when the petition was presented. What is disputed is that he was not 
unable to pay his debts. 

I may now turn to the procedure at hearing of an application by the debtor. 
Section 24(/), requires the debtor to offer proof of the matters mentioned in 
els. (@) to (c). Clause (a) requires that the petitioner will prove that he 
was entitled to present the petition. Unless, the conditions mentioned in s. 10 
are satisfied a debtor is not entitled to present the-petition. The proviso to 
el. (a) of sub-s. (1) of s. 24 is important and requires that where the debtor 
is the petitioner, he shall, for the purpose of proving his inability to pay his 
debts, be required to furnish only such proof as to satisfy the Court that 
there are. prima facie grounds for believing the same and the Court, if and 
when so satisfied, shall not be bound to hear any further evidence thereon. 
This enquiry is known as a public enquiry. The ereditors shown in the list 
are given notices about the petition and they have a right to appear and 
participate in the proceeding. However, they are not obliged to appear, simply 
because a notice is received by them. If, however, they appear and parti- 
cipate in the proceedings, they have a right to question the debtor upon the 
contents of the petition. Sub-section (3) of s. 24 enables the Court to grant 
time to the debtor or to any creditor for the purpose of producing further 
evidenee in proof of the petition’s disposal. A 

Having made such a public enquiry, the Court shall dismiss the petition of 
a debtor if it is not satisfied of his right to present the petition. If, how- 
ever, the Court is satisfied about the right to present the petition an adjudi- 
cation order has to immediately follow and farther consequences take place. 

This being the scheme of the presentation of the petition and the enquiry 
thereon, when the petitioner is a debtor under the Provincial Insolvency Act, 
it would be necessary to find out the position of the creditor and his rights 
if any. A ‘creditor who is shown in the list, and, who receives a notice, is a 
person who is entitled to appear and participate. I have already pointed out 
that it is only an enabling provision and there is no compulsion upon the 
creditor to appear. There is also no compulsion upon the creditor to offer 
evidence or to put questions. If certain creditor thinks that the petition has 
been properly presented and the debtor has a right to present that petition 
under s. 10 and the material produced by the debtor in the public enquiry is 
enough prima facte evidence of the grounds entitling him to present the peti- 
tion, it appears to me, that the creditor may remain content and ‘base his 
right upon that evidence only. 

If the provisions of s. 75 are now looked into, they merely point out that 
a person aggrieved whether he is the debtor, creditor, receiver or any other 
person may appeal to the District Court, if aggrieved by the order made in 
the exercise of the insolvency Jurisdiction. The order passed by the trial 
Court rejecting the petition is undoubtedly an order in the exercise of the 
insolvency jurisdiction. It is also an order passed by a Court subordinate to 
a District Court. The only question is whether the present revision petitioner, 


650 THE BOMBAY LAW REPORTER. [vor LXX. 


a creditor in the list, is an aggrieved person within the meaning of that ex- 
pression used in s. 75 of the Provincial Insolvency Act. > 

The judgment in Ex parte Sidebotham: In re Sidebotham, is the leading 
case on the subject. In fact, the observation of James, L.J., on page 465 is 
the classic passage which has been the basis of the provisions of s. 75 of the 
Provincial Insolvency Act, 1920. The learned Judge observed that the words, 

t‘person aggrieved” do not really mean a man who is disappointed of a benefit 
which he might have received if some other order had been made. A ‘‘per- 
son aggrieved” must be a man who has suffered a legal grievance, a man 
against whom a decision has been pronounced which has wrongfully deprived 
him of something, or wrongfully refused him something, or wrongfully affec- 
ted his title to something. This, therefore, is the basis for holding a certain 
person as a person aggrieved or otherwise. 

A flood of case law was let loose on me by learned counsel on both sides 
which obviously speaks for their industry, but not one of them deals squarely 
with the proposition with which I am faced. On facts, most of the judgments 
cited are of situations arising after the order of adjudication. Some of them 
deal with the annulment of adjudication orders or discharge; some of them 
deal with an utter stranger who claims right in the property which is being 
claimed as the property of the insolvent by the receiver and is dealt with as 
such. When the third person seeks that his right to appeal is affected by 
the Insolvency Court, he was undoubtedly accepted as a person aggrieved who 
has the right to appeal. Since a proposition which cannot be disputed is the 
subject-matter of the various cases, it is not necessary for me to refer to them 
as they do not directly consider the proposition under discussion. On the 
facts and circumstances of this case alone, I will have to infer whether the 
present revision petitioner, a creditor, could be described as a ‘‘person 
aggrieved’’. 

It may be remembered that the debtor’s petition has been dismissed on the 
ground that he has not proved to the satisfaction of the Court that he was 
not in a position to pay off his debts. I will presently deal with the proposi- 
tion as to when the application of a debtor for adjudication should be re- 
- jected. I will then point out that, in the facts and circumstances of this case, 
both the Courts below have taken a view of facts regarding the requirement 
of the discharge of burden of proof by the debtor which could not be a correct 
view to take in such cases. To expect proof much more than is required by 
the provisions of the law and, therefore, to reject the application, itself 
would be an approach which is unlawful. On that footing, I will first con- 
sider whether the creditor had a right of appeal. If the petition should not 
have been dismissed and is dismissed, does the creditor become a person 
aggrieved ? 

The classic passage of James L. J. hag already been quoted above by me. 
That is repeatedly quoted as the basis for finding out a person aggrieved. As 
I have already pointed out, no case has been brought to my notice which 
directly considered the position of a creditor in a petition filed by a debtor. 
There can be two types of creditors; those who oppose the application and 
those who accept the application as being a properly filed application. The 
moment, the debtor is adjudicated insolvent, whatever property he has, be- 
comes available for being distributed pro rate among all his creditors. In the 
present case, the only visible and traceable property of the debtor is one 
house which is attached and sold in execution by the creditor Shivshankarsing. 
The sale was effected pending the hearing of this petition. If the present 
petition stands dismissed then Shivshankarsing gets the property in satisfac- 
tion of his debts. The other creditors have no property to proceed against and 
they are sufferers to a very large extent. If on the contrary the petition was 
allowed, the sale proceeds of the house as directed earlier by the Insolvency 


2 (1880) 14 Ch. D. 458. ` 
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Court would be available for being distributed pro rata among all the creditora. 
The requirement for a person being styled ‘a person aggrieved’ is that the 
creditor has suffered a legal grievance; that there is some decision against him 
which wrongfully deprived him of something or wrongfully refuses him some- 
thing. If the decision of dismissal of the petition is improper and unlawful, 
it is a decision which is against the creditor and which deprives the ereditor 
of his right and remedy to participate in the sale proceeds of the house. 
This effect has been meted out to him wrongfully because the order itself is 
unlawful. Approaching the proposition on first principles, I think that it 
must be held that a creditor of this type is a person aggrieved. It may also 
be remembered that the debtor in this case had undoubtedly committed acts 
of insolvency. His property was under attachment in a money decree and his 
‘debts exceeded Rs. 500. He also applied for being adjudicated insolvent 
which itself is an act of insolvency. These circumstances immediately create 
a right in the creditor to apply for adjudicating the debtor insolvent under 
s. 9 of the Provincial Insolvency Act. In the circumstances, the grievance 
that the petition is dismissed, is a legal grievance and the order of dismissal 
‘amounts to a decision against such a creditor. I would, therefore, hold that 
the creditor who is a revision petitioner before me had a right of’ appeal in 
-the District Court. In that case, he has a right of moving this Court by 
way of à revision application under the first proviso to sub-s. (J) of s. 75 of 
the Provincial Insolvency Act. 

The next question is the scope of interference by the High Court in a revi- 
sion application under s. 75. A judgment of this Court in Larminarayan v. 
Narayanrao was brought to my notice. It has been pointed out that the 
scope of the revisional powers of the High Court under s. 75 of the Provin 
cial Insolvency Act, is much wider than its power under s. 115, Civil Pro- 
cedure Code or s. 25 of the Provincial Small Cause Courts Act. This is obvious 
‘from the wording ofthe first proviso to s. 75(J) of the Provincial Insolvency 
‘Act. The High Court is to find out in the first instance whether the order 
made in the appeal decided by the District Court was according to law. The 
moment, the High Court comes to the conclusion that it was not according to 
law, it can pass such order with respect thereto as it thinks fit. If the order 
ig found to be unlawful then the High Court shall proceed to pass any ‘ap- 
propriate order in the insolvency proceeding which is necessary for doing 
‘justice between the parties. In that manner, powers of the High Court are 
undoubtedly much wider. What is, therefore, necessary is that the order of 
‘the appellate Court ought to be found unlawful by this Court. 

This would take me to the requirements of the proof:that the debtor. must 
offer to satisfy the Court for being adjudicated an insolvent. The leading 
case on the subject is the Privy Council decision in Chhatrapat Singh Dugar v. 
Kharag Singh Lachmiram4* This was a decision under Act III of 1907, -but 
the principles laid down and the approach suggested is still good law even 
under the provisions of ss. 24 and 25 of the present Provincial Insolvency 
Act. What is laid down is that as soon as conditions laid down by the Act 
are satisfied, the debtor is entitled to an order of adjudication. It does not 
depend upon the discretion of the Court, but it is a statutory right of which 
-he could not be deprived by the Court on the ground that the petition amounts 
to an abuse of the process of the Court. Their Lordships pointed out that, 
to this effect, there is a current of authority in India and that the stage at 
which to visit with its due consequences any misconduct of a debtor is when 
his application for discharge comes before the Court and not on the initial 
proceedings. 

Undoubtedly, there has been some change in the law and the present Pro- 
vincial Insolvency Act requires that the debtor shall satisfy the Court that he 

8 (1961) Civil Revision A een No. 79 4 (1916) I.L.R. 44 Cal. 585, P.C, s.c. 19 


of 1960, decided by Abhyankar J., on March Bom. L. R. 174, P.C. 
20, 1961 (Unrep.). (Note 76 of 1965 Mah. L.J Maas, 
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is unable to pay his debts. So far as the proof as required for discharging 
this burden which obviously lies on the debtor, the provisions of s. 24 may be 
noted: On the date fixed for the hearing of the petition, the Court shall re- 
quire proof of the facts mentioned in sub-s. (Z) of s. 24. The first thing that 
must be proved by the debtor is that he was entitled to present the petition. 
The entitlement of the debtor is described in s. 10 of the Act. There is a pro~- 
viso, however, to this cl. (a) which says that for the purpose of proving his 
inability to pay his debts, he is required to furnish only such proof as to 
satisfy the Court that there are prima facie grounds for believing the same. 
It is thereafter pointed out that as soon as this level of proof is reached, the 
Court may refuse to continue the further hearing and immediately pass an 
order of adjudication. 

It may also be remembered that the debtor’s property as it prima facie 
appears in the petition or as becomes apparent as a result of the publie en- 
quiry should be found enough to discharge the debts which are being alleged 
in the petition. So far as the value of the property is concerned, undoubtedly, 
the current value at the time of the petition must be taken into account. The 
property that must be taken into account is that property which is either 
admitted by the debtor and which is proved to exist as available as a result 
of the public enquiry. A mere suspicion that there appears to be some mis- 
chief behind the application cannot be considered enough to hold that there 
exists property which is available for satisfying the debts. 

One of the grounds urged before me was that the account books have not 
been produced by the debtor though it is one of his duties under s. 22 of the 
Provincial Insolvency Act. It is true that he should have produced the account 
books but to refuse adjudication only on that ground could not be considered 
as a proper procedure to follow. At best it is an irregularity and the debtor 
could have been compelled to produce the account books. In a judgment of 
the Patna High Court in Satdeo Narain v. Union of Indie it hag been pointed 
out that the mere ‘allegation that the debtor sold properties and purchased 
others benami in the name of other persons is not enough to refuse adjudica- 
tion. A view has also been taken that the expression ‘‘prima facie” used in 
the proviso to s. 24 would mean that the property of the debtor available for 
satisfying the debts must become apparent on the record. It may also be 
accepted as a correct proposition of law that simply because the debtor comes 
before the Court and makes the statement, the Court is not bound to believe 
him. However, before the word of the debtor is rejected, there must appear 
circumstances on the record from which the allegations made by the debtor 
deserve to be rejected. 

If the facts and circumstances are viewed in the light of the principle, I 
find that both the Courts below have expected much more proof of the inabi- 
lity to pay debts, than required by s. 24. The position as it appears from the 
petition is that the debtor has only one house worth about Rs. 35,000. The list 
of creditors given by him shows that he is indebted to the extent of Rs. 65,000 
and more. When the debtor was examined in Court, he admitted the value 
of his house to be Rs. 35,000. There is no other property which is vikibly 
available with the debtor. The learned trial Court held that the debtor ap- 
pears to have borrowed certain debts shortly before the closure of his grocery 
business. From the replies in the cross-examination it is also held that some 
of the debts are time-barred. So far as the question of limitation is concerned, 
there is an obvious error committed by the Court. The application has been 
filed in 1960, whereas the public enquiry has taken place in 1963. When the 
debtor says in 1963 that some of the debts, to which pointed reference was 
made, were borrowed about 4 or 5 years back, or even 6 years back, it means 
that all these debts were within limitation when the petition was filed. If the 
petition succeeds and the debtor is declared insolvent the debts concerned would 


5 [1964] A.I.R. Pat.-21. 
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be debts within limitation and the creditors may offer proof to prove those 
debts. It was, therefore, obviously erroneous to assume that the question of 
debts being within limitation is to be considered as on the date of the public 
enquiry. The relevant date is to be the date of application. If this is a bona 
fide application, the period during which it is being prosecuted would be ex- 
eluded in counting the period of limitation. In the circumstances, the first 
error committed was to assume that certain debts were barred by limitation. 

The second error committed is that the debtor has an amount of cash with 
him. The debts undoubtedly were borrowed from time to time and a large 
amount appears to have been borrowed within a period of two years. That 
would relate the debts to 1958-59. The petition was filed in the year 1960. 
The business of the debtor was running till 1959. It is, therefore, difficult to 
assume that all the debts raised by the debtor were merely pooled by him and 
then the entire amount is suppressed for the purpose of making this applica- 
tion. Ina prima facie enquiry about the existence of the debts and the inability 
to pay thereof, this would amount to entering the realm of assumption and 
imagination which does not seem to be warranted in such an enquiry. If the 
application is in the nature of the abuse of the process of Court, the conse- 
quences of such misconduct could be visited upon the debtor at the appropriate 
stage. At the initial stage when there appear to be considerable debts which 
are prima facte much more than the market value of the visible assets of the 
debtor, the normal consequences of adjudication should have followed. The 
trial Court has expected proof much more rigorous than is expected for making 
a prima facie ground under the proviso to cl. (a) to s. 24 of the Provincial 
Insolveney Act. The learned Assistant Judge has agreed with that decision 
precisely on the same footing. Both the Courts below, therefore, have taken 
an unlawful view of the quantum of proof that. must be offered. In that 
manner, the conclusion arrived at is unlawful and cannot be sustained. 

Having reached that conclusion, an appropriate order will have to be passed 
as required by the proviso to sub-s. (Z) of s. 75 of the Provincial Insolvency ` 
Aet. If the debtor has debts which are more than Rs. 65,000 and the only 
property available is about Rs. 35,000, then obviously he must be adjudicated 
an insolvent. Even assuming that out of the debts raised by him in 1957-58, a 
few thousands remained with him till 1960, the total assets would not exceed 
Rs. 40,000 to Rs. 42,000, whereas the debts are above Rs. 65,000. Even making 
some allowance for the effect of the cross-examination conducted by the con- 
testing creditor, I do not think that the facts in this case could be placed on a 
higher footing than I have pointed out. Applying, therefore, normal principles 
of appreciation of evidence and, bearing in mind that a prima facie case has 
to be made out, the only conclusion that seems to be possible in this case is 
that the debtor’s application ought to be allowed and he should be adjudicated. 
Accordingly, I allow the revision petition and hold that the debtor has proved 
all the requirements of s. 10 of the Provincial Insolvency Act and as such I 
adjudge him insolvent. In this view, the papers shall be sent down to the 
trial Court for further disposal of the insolvency case according to law. The 
revision petitioner-creditor is entitled to his costs in this Court as well as in 
the appellate Court from the contesting creditor Shivshankarsing. 


Petition allowed. 
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Before Mr. Justice Tarkunde and Mr. Justice Nathwani. 
MANSING SURAJSINGH PADVI 


v. 
THE STATE OF MAHARASHTRA.* 


West Khandesh Mehwassi Estates (Proprietary Rights Abolition, etc.) Regulation, 1961 (Maha- 


rashtra Regulation No. 1 of 1962)—Notificationt—Constiiution of India. Arts. 244, 314, 12, 
13, 367, 309, 240, 318, 245, 14, 16, 21, 22, 17, 23, 24, 33, 34, 365, 364(1), 369, 123(8), 213(8); 
Fifth Schedule. Part 5—General Clauses Act (X of 1897), Secs. 3(60)(c), 3(8)—Government 
of India Act, 1935 [25 & 26 Geo. 5. Ch 42], Secs.92, 99(1), £2(8), 88(8)—West Khandesh Meh- 
wassi Estaies Regulation, 1949 (Bombay Regulation 1 of 1949)—-Whether Regulation No. 1 
of 1962 and Notification void as violative of art. 19(1)(f)—Regulation and Notification whether 
protected by art. 314——Limitation uf Governor’s power under para 5, Schedule V., Constitution, 
vis-a-vis fundamental rights—Whether such power of Governor to be exercised only in emergency 
Legislative powers under Constitution whether limited by art. 13(2)—Whether President and 
Governors covered by expression “State” in art.12—Sub silentio, decision arrived at when— 
Limits to legal fiction that retrospective amending Act passed at time when parent Act was 
passed—Two or more Acts parts of one legislative scheme—Whether their object and combined 
effect can be considered in deciding upon their ceanstitutionality. 


The Notificationt and the West Khandesh Mehwassi Estates (Proprietary Rights 
Abolition, etc.) Regulation, 1961, violate the fundamental rights under art. 19(7)(f) of the 
Constitution of India of the Mehwassis affected thereby and are void. 

Maharana Shri Jayoantsinghji Ranmalsinghji v. The State of Gujrat’, followed. 
State of Bihar v. Rameshwar Pratap?, not followed. 

Sri Ram Ram Narain Medho v. The State of Bombay, Attorney-General for Alberia v. 
Aulorney-General for Canada‘, Pillai v. Mudanayake’, Narendra Kumar v. Union of India’ 
and Saghir Ahmad v. The State of U. P., referred to. 

There is a conflict between the decisions of the Supreme Court in Rameshwar Pratap’s 
case and Jayoantsinghji’s case. 


Considered separately, the Notification and the Maharashtra Regulation No. 1 of 1962 
can each be looked upon as estate legislation protected by ol. 1(a) of art. 81A of the 
Constitution. They, however, were parts of a legislative scheme, the object and effect of 
which was to wipe out a major part of the purchase price that the Mehwassis wore 
entitled to get from their ex-tenants. Hence they are invalid on the ground of contra- 
vention of art. 19(1) (f) of the Constitution. 

The legislative powers conferred on the Governor by sub-paras, (1) and (2) of para 5 of 
the Fifth Schedule to the Constitution do not empower him to make amendments or pass 
Explanations.—For the purposes of this 


*Decided, April 1, 2 & 3, 1968. Special 


Civil Application No. 1452 of 1964. 
TPART IV-A. MAHARASHTRA GOVT. 
GAZ. MARCH 1, 1962/PHGN. 10, 1888 Sa- 
turday, February 24th 1962/Phalguna 5, 1888 

REVENUE DEPARTMENT 

Sachivalaya Bombay, 24th Feb: 1962/ 
Phajguna 5. 1888. No. TNC. 5861/112677.M. 
In exercise of the powers conferred by sub- 
paragraph (1) of paragraph 5 of the V edule 
to the Constitution of India, the Governor of 
Maharashtra is hereby pleased to direct that 
the Bombay Tenancy and Agricultural Lands 
(Amendment) Act, 1955 (Bom. XIII of 1956) 
shall apply to the Mehwassi Estates which 
form part of the Scheduled area in the Dhulia 
District of the State of Maharashtra subject 
to the modification that in Section 48, of the 
said Act, the following shall be added at the 


end namely :— 
“88 DD. Save as otherwise 
Sections 82 to provided in any other ena- 
832R. not to etment for the time being in 
y to 
Mini land. to 382R (Both inclusive) shall 
apply to any Mehwassi land. 


force nothing in sections 32 ° 


section ‘“‘Mehwassi land” means land com- 
prised in the territory of a Mehwaasi- Estate 
and ‘‘Mehwassi Estate” „means the villages 
specifi ed in Schedule I to the West Khandesh 
ehwassi Estate Regulation, 1949 (Bombay 
Regulation No. 1 of 1949), but excluding those 
villages which by virtue of section 3 of the 
y Reorganisation Act, 1980, now form 

part of the State of Gujarat. 


2. The directions as given above shall have 
retrospective effect from the 1st day of August 
1956. 


By order and in the name of Governor of 
Maharashtra, 
D. R. PRADHAN, 
Secretary to Government. 
1 [1962] Supp. (2) S.C.R. 411. 
2 [1961] A.Í.R. S.C. 1649. 
8 [1959] Supp. (1) S.C.R. 489., s.c. 61 
Bom. L.R. 811. 

4 [1989] AC, 117. 
5 [1953] A.C. 514. 
6 [1960] AIR. S.C. 480. 
7 [1955] 1 S.C.R. 707. 
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Regulations violative of any of the fundamental rights guaranteed by the Constitution. 

The non-obstante clause in sub-para. (1) of para. 5 of the Fifth Schedule has no reference 
to the provisions in Part ITI of the Constitution. 

Hari Chand Sarda v. Mizo District Council*, referred to. 

Nagabhushanam v. Secy. to Govt®, arid Nageswara Rao v. Principal, Medical College’, 
dissented from. 

The legislative powers of the Governor under para. 5 of the Fifth Schedule to the Consti- 
tution are to be traced to the peouliar problems of tribal areas and are not meant to be 
exercised only in circumstances of emergency. 

Edwingson v. Assam”, referred to. 

The legislative powers granted in any part of the Constitution are subject to the limi- 
tation imposed by ol.(2) of art. 18 of the Constitution, even if it is not stated in the parti- 
cular article by which the legislative powers are granted that the article is “subject to the 
other provisions of the Constitution.” 

The provisions of art. 244 of the Constitution and of Fifth and Sixth Schedules to the 
Constitution do not permit legislation violative of fundamental rights. 

Hari Chand Sarda v. Mizo District Council,“ reforred to. 

The words “or other authorities” in art. 12 of the Constitution are wide enough to include 
all constitutional and statutory authorities on whom powers are conferred by law. 

The words “the Government and the Legislature of each of the States” which occur in 
art. 12 include the Governors of each of the States. 

The President and the Governors are covered by the term “Statec” in art, 12. 
Electricity Board, Rajasthan v. Mohan LaP4, referred to. 

Where a case was decided in favour of a party on the basis of a position in law which was 
assumed by the Court, the decision is not an authority for what was assumed. The prin- 
ciple, however, cannot apply where a Court expressly decides a point of law and the decision 
is the result of a chain of reasoning in which a link is not specifically dealt with by the 
Court. To say that such an express decision on a point of law has no binding authority 
amounts to an assertion that a point of law decided by a Court ceases to be a binding pre- 
cedent if it is shown that a particular argument was not considered in deciding the point. 
An assertion to that effect is clearly wrong. 

Gerard v. Worth of Paris, Lid'., Somavanti v. State of Punjab“ and Narotam Chand v. 
Durga Devit’, referred to. 

Where the powers of a legislature have suffered a change after the passing of the parent 
Act, the validity of a retrospective amending Act cannot be decided by recourse to the 
legal fiction that the latter was passed along with the former. Therefore if the constitu - 
tional validity of a retrospective amending Act is challenged on the ground of circumstances 
which have come into existence after the parent Act was passed, it would not be right to 
decide that question by assuming that the amending Act was passed at the same time as 
the parent Act. The legal fiction that retrospective amending Act was passed at the same 
time when the parent Act was passed presupposes that the legislative competence of the 
legislature has remained unchanged between the date of the parent Act and the date of 
the amending Act. That presupposition may not be justified. 

If two or more Acts form part of a legislative scheme, their object and combined effect 
may be considered by the Court in deciding upon their constitutional validity. 

South Australia v. The Commonwealth'', W. R. Moran Properietary Ld. v. Deputy Com- 
missioner of Taxation for New South Wales'* and The Lord Krishna Sugar Mills Lid. v. The 
Union of India,” referred to. 


Tur facts are stated in the judgment. 


Porus Mehta, with S. J. Sorabjee, A. J. Rana and P. A. Tawar, instructed 
by Dizit Maneklal & Company and Gagrat and Company, for the petitioner. 


8 [1967] A.LR. S.C. 829. 14 [1986] 2 All E.R. 905. 
9 [1965] AIR. AP. 832. 15 foes 2. S.C.R. 774. 
10 [1962] ALR. A.P. 212. 16 19401 ALR. East Punjab 109, F.B. 
11 [1966] 2 S.C.R. 770, > N (ioia 85 O.L.R, 873. 


12 [1967] A.I.R. S.C. 829. 18 [1940] A.C. 888. 
18 [1907] AI.R. S.C. 1857. e 19 [1960] 1 S.C.R. 39. 
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H. M. Seervai, Advocate General, with T. R. Andhyarujina, instructed by 
Iatile & Co., for respondents Nos. 4 to 8. 


TARKUNDE J. The petitioner is a member of the Padvi tribe in the West 
Khandesh District. There are in that District six estates of tribal Chiefs 
called Mehwassi Estates. The petitioner is the owner of one such estate. His 
estate is known as Kathi Estate and it comprises of 99 villages in Maha- 
rashtra and 2 villages in Gujarath. The cultivable lands in the 99 villages 
comprised in Maharashtra are in the possession of about 7,000 cultivators. 

The Mehwassi estates are a scheduled area under art. 244 and Schedule V 
of the Constitution. On 24th February 1962, the Governor of Maharashtra 
issued a Notification under sub-para. (1) of para. 5 of the Fifth Schedule. 
At about the same time, in exercise of his powers under sub-para. (2) of 
para. 5 of the Fifth Schedule, the Governor made a Regulation called the 
West Khandesh Mehwassi Estates (Proprietary Rights Abolition, etc.) Regu- 
lation, 1961. The petitioner challenges the validity of the said Notification and 
the said Regulation and prays that a writ or direction should be issued under 
art. 226 of the Constitution requiring the respondents to refrain from en- 
forcing the Notification and the Regulation. The Notification and the Regula- 
tion will hereafter be referred to as ‘‘the impugned enactments’’. 

Originally the respondents to the petition were the State of Maharashtra 
and certain Revenue Officers from the West Khandesh District. By an amend- 
ment four types of cultivators, who are in possession of the agricultural lands 
in the Kathi Estate, were added as respondents Nos. 5 to 8 to the petition as 
representing themselves and the class of cultivators to which each of them 
belongs. 

The Mehwassi estates in the West Khandesh District were a ‘‘partially ex- 
eluded area’’ under s. 91 of the Government of India Act, 1985. By s. 92 
of the said Act the power to legislate in respect of excluded or partially ex- 
cluded areas was vested in the Governor of the Province in which the areas 
were comprised. Sub-section (J) of s. 92 provided that, notwithstanding any- 
thing in this Act, no Act of the Federal Legislature or of the Provincial 
Legislature shall apply to an excluded area or a partially excluded area un- 
less the Governor by public notification so directs, and that the Governor in 
giving such a direction with respect to any Act may direct that the Act shall 
in its application to the area, or to any specified part thereof, have effect sub- 
ject to such exceptions or modifications as he thinks fit. Sub-section (2) of 
s. 92 laid down that the Governor may make regulations ‘‘for the peace and 
good government” of any area in a Province which is for the time being an 
excluded area or a partially excluded area, and that any regulations so made 
may repeal or amend any Act of the Federal Legislature or of the Provincial 
Legislature, or any existing Indian law, which is for the time being appli- 
cable to such area. 

In exercise of the powers conferred by sub-ss. (J) and (2) of s. 92 of the 
Government of India Act, 1935, the Governor of Bombay made on 31st January 
1950 a regulation called the West Khandesh Mehwassi Estates Regula- 
tion, 1949. The Regulation applied to the six Mehwassi estates, including 
the petitioner’s Kathi Estate, in the West Khandesh District. By s. 3 of the 
Regulation the Bombay Land Revenue Code, 1879, was made applicable to 
the Mehwassi Estates subject to certain modifications. By s. 4 the Regulation 
laid down that all other Acts passed by the Central or Provincial Legislature 
which were in force in other parts of the West Khandesh District shall come 
into force in the territory of the Mehwassi Estates. 

By virtue of the application of the Bombay Land Revenue Code to the 
Mehwassi Estates the petitioner became an occupant of the agricultural lands 
in his estate and the persons who were cultivating the lands under him be- 
came his tenants. Moreover, one of the Acts which became applicable to the 
Mehwassi estates as a result of s. 4 of the Regulation wag the Bombay 
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Tenancy and Agricultural Lands Act, 1948. The relations between the peti- 
tioner and his tenants in the Estate were regulated by the provisions of that 
Act. 


Extensive amendments in the Bombay Tenancy and Agricultural Lands Act, 
1948, were brought about by the Bombay Tenancy and Agricultural Lands 
(Amendment) Act, 1955, being Bombay Act 13 of 1956, which came into force 
on Ist August 1956. A provision in the amending Act added cl. 10A to s. 2 
of the parent Act in order to provide a definition of the term ‘‘permanent 
tenant”. By that clause permanent tenant was defined to mean a person who 
held land as Mulgenidar or Mirasdar, or who held land permanently, or the 
commencement or duration of whose tenancy could not be satisfactorily proved 
by reason of antiquity. Sections 32 to 32R were added to the parent Act in 
order to provide for compulsory purchase by the tenants of the lands which 
they were cultivating under their landlord. Subject to certain exceptions with 
which we are not concerned in the present case, the tenants became the 
owners by purchase of the lands in their possession on the ‘‘tillers’ day’’ ie. 
on Ist April 1957. Sub-section (7) of s. 32H provided for the purchase price 
which was to be paid by the tenants to their landlords in respect of the land 
deemed to have been purchased by them. In the case of permanent tenants 
the purchase price was to be an amount equal to ‘“‘six times the rent of the 
land”. In the case of other tenants the purchase price was to be determined 
by a Tribunal, but it was provided that the price shall not be ‘‘less than 20 
times the assessment and not more than 200 times the assessment’’. By sub- 
s. (2) of s. 32H, the State Government was empowered to fix different minima 
and maxima for determining the purchase price in the case of land held by 
tenants in any backward area. In exercise of the powers conferred by 
s. 32H (2), the Bombay Government issued on 31st March 1957 an order fixing 
the maximum purchase price payable by ordinary (non-permanent) tenants in 
certain backward areas in the West Khandesh District. The order applied to 
several villages in the West Khandesh District including all the villages be- 
longing to the six Mehwassi Estates. In the case of these backward areas the 
maximum price payable by ordinary tenants was fixed at 80 times of the assess- 
ment, the minimum price remaining unchanged. 

The combined effect of the amending Bombay Act 13 of 1956 and the afore. 
said order dated 3lst March 1957 was that the petitioner ceased to be the 
owner of the lands in possession of his tenants from Ist April 1957 and be- 
came entitled to get from his permanent tenants a purchase price equal to six 
times the rent of the lands and from his ordinary tenants a purchase price 
between 20 and 80 times the assessment. 

The impugned enactments were passed nearly five years after the petitioner 
was thus deprived of ownership of the said lands. Before dealing with the 
nature of the impugned enactments it is desirable to refer to the Constitu- 
tional provisions under which they were made. Article 244 of the Constitu. 
tion provides for the administration of Scheduled Areas and Scheduled Tribes. 
Clause (J) of art. 244 says that the provisions of the Fifth Schedule shall 
apply to the administration and control of the Scheduled Areas and Scheduled 
tribes in any State other than the State of Assam. Clause (2) of art. 244 
says that the provisions of the Sixth Schedule shall apply to the administra- 
tion of the tribal areas in the State of Assam. In the Fifth Schedule para. 5 
deals with the law applicable to Scheduled Areas. Sub-para. (1) and the 
material part of sub-para. (2) of para. 5 run as follows: 

“5. Law applicable to Scheduled Areas :— 

(1) Notwithstanding anything in this Constitution, the Governor may by public notifi- 
cation direct that any particular Act of Parliament or of the Legislature of the State shall not 
apply to a Scheduled Area or any part thereof in the State or shall apply to a Scheduled Area 
or any part thereof In the State subject to such exceptions and modifications as he may specify 
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in the notification and any directicn given under this sub-paragraph may be given so as to 
have retrospective effect. 


(2) The Governor may make regulations for the peace and good government of any area 

in a State which is for the time being a Scheduled Area.” 
The impugned Notification dated 24th February 1962, was issued by the 
Governor of Maharashtra in exercise of his powers under sub-para. (J) of 
para. 5 of the Fifth Schedule. It purported to modify the amending Bombay 
Act 13 of 1956 in its application to agricultural lands comprised in the Meh- 
wassi Estates. By s. 48 of the amending Act, s. 88 of the parent Act (The 
Bombay Tenancy and Agricultural Lands Act, 1948) was substituted by other 
sections which were numbered as 88, 88A, 88B, 88C and 88D. The Notifica- 
tion added s. 88DD tos. 48 and this additional s. 88DD laid down that, save 
as otherwise provided in any other enactment for the time being in force, 
nothing in ss. 32 to 32R (both inclusive) shall apply to any Mehwassi land. 
It was further laid down in the said Notification that ‘‘the directions as given 
above shall have retrospective effect from ist August 1956.” 

At about the same time the Governor of Maharashtra issued the impugned 
Regulation called the West Khandesh Mehwassi Estates (Proprietary Rights 
Abolition, etc.) Regulation, 1961. The impugned Regulation was issued in 
exercise of powers conferred by sub-para. (2) of para. 5 of the Fifth Sche- 
dule. By s. 2(1) of the Regulation the term ‘‘appointed day’’ was defined 
to mean the date on which this Regulation came into force. (The Regulation 
was brought into force on Ist April 1962). By s. 2(7) the word ‘‘Meh- 
wassi’’ was defined to mean a holder of a Mehwassi Estate. Section 2(5) de- 
fined an ‘‘inferior holder’’ to mean, in substance, a person who was not a per- 
manent tenant but who had a heritable and transferable right in the Mehwassi 
land held by him, whether such right had been acquired by purchase or other- 
wise, or a person who had acquired a heritable right in that land on payment 
of Nazarana to the Mehwassi. The term ‘‘permanent tenant’’ was defined in 
s. 2(/0) in these terms: 

“ ‘permanent tenant’ means a person who, not being an inferior holder, holds any Mehwassi 
land from a Mehwassi as a permanent tenant, within the meaning of that term as defined by 
clause (10) of section 2 of the Bombay Tenancy and Agricultura] Lands Act, 1948, and includes 
a person — 

(i) who on the appointed day holds as tenant any Mehwassi Jand from a Mehwassi, and 

(ii) who immediately before the appointed day, was holding (or who and whose predeces- 
sors-in-title were holding) for a continuous period of twelve years or more (or for such periods 
as aggregate to a total continuous period of twelve years or more), the same Mehwassi land or 
any other Mehwassi land as tenant, from the same Mehwassi;...” 


Section 2(12) provided that the word ‘tenant’ meant a person who held any 
Mehwassi land from a Mehwassi or an inferior holder as tenant, within the 
meaning of that term as defined in the Bombay Tenancy and Agricultural 
Lands Act, 1948, but did not include a permanent tenant. Section 5 laid 
down that, on and after the appointed day, every inferior holder became the 
occupant of the land in his possession and that ‘‘any right or interest of the 
Mehwassi in that land as superior holder thereof shall be deemed to be extin- 
guished”. No compensation whatever was payable to the Mebhwassi for the 
extinguishment of his rights in lands held by inferior holders. Section 6 pro- 
vided for the extinguishment of the rights of the Mehwassi in lands which 
were in the possession of permanent tenants, ordinary tenants, and sub-tenants 
of permanent tenants. It was provided by sub-s. (3) of s. 6 that a permanent 
tenant was to pay to the Mehwassi as purchase price a sum equal to three 
times the amount of full assessment, that an ordinary tenant was to pay to 
the Mehwassi as purchase’ price a sum equal to six times the amount of full 
assessment, and that a sub-tenant of a permanent tenant was to pay as pur- 
chase price a sum equal to three times the amount of full assessment to the 
permanent tenant and three times the amount of full assessment of the Mehwassi. 
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There canbe no doubt that the impugned enactments were integral parts of a 
single legislative scheme. As a result of the impugned Notification the peti- 
tioner lost the right to get the purchase price from his tenants as provided in 
s. 32H of the Bombay Tenancy and Agricultural Lands Act, 1948. He was re- 
stored to the position of an estate holder retrospectively, as if ss. 32 to 32R of 
the Bombay Tenancy and Agricultural Lands Act, 1948 never applied to his 
lands. Then by the impugned Regulation the rights as an estate holder, which 
had been restored to him by the impugned Notification, were wiped out and he 
became entitled to a meagre amount of purchase price from his permanent and 
other tenants, The Notification which in its effect was to precede the Regula- 
tion was in fact published after the Regulation. The Notification was dated 
24th Febuary 1962 and was published on Ist March 1962. The Regulation re- 
ceived the assent of the President on 19th February 1962 and was published on 
24th February 1962. The net result of the impugned enactments was that 
the petitioner became entitled to get nothing from his inferior holders, that 
the purchase price receivable by him from his permanent tenants was reduced 
from six times the rent to three times the assessment, that his non-permanent 
tenants.of 12 years standing were converted into permanent tenants, and that 
from his other tenants he became entitled to receive a purchase price at six 
times the assessment instead of from 20 to 80 times the assessment. 

The main submission of Mr. Porus Mehta, who appeared for the petitioner, 
was that the impugned enactments were invalid as they violated the peti- 
tioner’s fundamental right under art. 19(/)(f) and were not protected by 
art. 31A of the Constitution. Before dealing with this main submission it is 
desirable to dispose of some of the minor arguments advanced by Mr. Porus 
Mehta. 

Mr. Porus Mehta argued that the impugned Notification was invalid because 
it went beyond the scope of the legislative powers of the Governor under sub- 
para. (Z) of para. 5 of the Fifth Schedule. Sub-para. (J) of para. 5, as 
stated above, authorizes the Governor to direct by notification that any Act 
of Parliament or of the State Legislature shall not apply to a Scheduled Area 
or that it shall apply to a Scheduled area subject to such exceptions and 
modifications as he may specify. Mr. Porus Mehta’s argument was that the 
exceptions and modifications which may be specified by the Governor must be 
such ‘as to adjust the law to local conditions but must not go to the extent 
of making a change in the policy of Parliament or the State Legislature, as 
the case may be. Mr. Mehta urged that the main purpose of the amending 
Bombay Act 18 of 1956 was to provide for statutory purchase of lands by 
tenants and that it was not open to the Governor in the exercise of his powers 
under sub-para. (J) of para. 5 to delete altogether that portion of the amend- 
ing Act by which the statutory purchase of lands by tenants was provided for. 
Mr. Mehta relied on certain observations of Mahajan J. and Mukherjea J. in 
Jatindra Nath Gupta v. The Province of Bthar, relating to the scope of 
Governor’s powers under the corresponding sub-s. (J) of s. 92 of the Govern- 
ment of India Act, 1935. Mahajan J. (as he then was) said in his judgment 
(p. 617): 

“It is obvious that under s.92(1) the scope of the legislative power of the Governor is not 
larger than the scope of the statute of the Provincial Legislature. He has no power to enlarge 
the statute or extend its scope under s.92(1)... He cannot go beyond it, he must function 
within it. He can substract Trom its provisions and can modify it.” 

Mukherjea J. observed in the course of his judgment (p. 635): 

` e though the power exercisable by the Governor under s.92(1) of the Government of India 
Act i is in essence legislative power, it is different from and is of a much more restricted and 
attenuated character than the power conferred upon the Governor by sub-s.(2). Under sub-s. 
(1), the Governor has no power to make independent legislation. He can only apply to an ex- 
6luded area a legislation which has already been passed by the Dominion or the Provincia 
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Legislature. It is true that he can make modifications and exceptions but these are only for 
adjusting the provisions of the Act to the local circumstances. The Governor cannot certainly, 
by notification under s.92(1), alter the basic structure of an Act or its policy or principles.” 


We are of the view that the observations of Mahajan J. and Mukherjea J. 
in the above case do not support Mr. Porus Mehta’s contention that the Gov- 
ernor in the present case exceeded his powers under sub-para. (7) of para. 5 
of the Fifth Schedule in issuing the impugned Notification. Under the 
scheme of the Government of India Act, 1935, no Act of the Federal Legisla- 
ture or of a Provincial Legislature applied by its own force to an excluded 
or partially excluded area. Under sub-s. (/) of s. 92 the Governor was autho- 
vised to direct that any Act of the Federal Legislature or the Provincia] 
Legislature should apply to an excluded or partially excluded area subject to 
such exceptions or modifications as he thought fit. Under the scheme of the 
Constitution, Scheduled Areas are not excluded from the legislative com- 
petence of the Parliament and the State Legislatures. Acts passed by them 
apply to Scheduled Areas by their own force. The Governor, however, has 
been authorised by sub-para. (J) of para. 5 of the Fifth Schedule to direct, 
not only that an Act shall be subject to certain exceptions or modifications 
in its application to a Scheduled area, but that it shall not apply at all to 
such an area. Moreover, the Governor has been expressly empowered to give 
retrospective effect to any such directions. Now, since the Governor of Maha- 
rashtra had the power to issue a notification under sub-para. (J) of para. 5 
directing that the Bombay Amending Act 13 of 1956 shall not apply at all 
to Mehwassi Estates in the West Khandesh District, he had obviously the power 
to direct that certain important provisions of that amending Act shall not 
apply to that area. We cannot, therefore, accept Mr. Porus Mehta’s argu- 
ment that the impugned Notification was issued in excess of the Governor’s 
powers under sub-para. (1) of para. 5. 


The next argument of Mr. Porus Mehta related to the validity of the im- 
pugned Regulation. He argued that the impugned Regulation became law 
when the assent of the President thereto was published in the Maharashtra 
Government Gazette on 24th February 1962. The impugned Notification was, 
however, not published in the Gazette till 1st March 1962. Mr. Porus Mehta 
argued that, at the time when the Regulation became law, the petitioner was 
not an estate holder and had merely the right of getting the purchase price 
of his lands from his permanent and ordinary tenants under s. 32H of the 
Bombay Tenancy and Agricultural Lands Act, 1948. Since the petitioner waa 
not an estate holder on 24th February 1962, no effect can be given, accord- 
ing to Mr. Porus Mehta, to the provisions of the Regulation by which the 
petitioner’s non-existing estate was abolished. The answer to this argument 
is very simple. Sub-section (3) of s. 1 of the impugned Regulation provided 
that the Regulation shall come into force on such date as the State Govern- 
ment may, by notification in the Official Gazette, appoint. The State Govern- 
ment subsequently notified that the Regulation shall come into force from Ist 
April 1962. The Notification had come into force at the latest on Ist March 
1962. It would follow that the petitioner was reinstated to the position of an 
estate holder by the Notification and that his estate could, therefore, be ex- 
tinguished under the provisions of the impugned Regulation. 

Another argument of Mr. Porus Mehta was that the impugned Regulation 
was invalid because the Governor in making the Regulation exceeded the scope 
of his powers under sub-para. (2) of para. 5 of the Fifth Schedulde. Sub- 
para. (2) confers on the Governor the power to make Regulations ‘‘for the peace 
and good Government of any area in a State which is for the time being a Sche- 
duled Area.” Mr. Porus Mehta argued that the Governor’s powers under 
sub-para. (2) of para. 5 are to be exercised in cases of dire necessity or great 
peril and that no such necessity or peril justified the making of the impugned 
Regulation. We find no justification for Mr. Porus Mehta’s contention that the 
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Governor’s powers under sub-para. (2) of para. 5 are limited in this manner. 
Scheduled Areas are tribal areas and they may have problems of their own. 
They have been separately governed almost from the beginning of British rule 
in the country. The history of the administration of these areas was traced 
by Hidayatullah J. (as His Lordship then was) in a minority judgment in 
Edwingson v. Assam? The Legislative powers of the Governor under para. 5 
of the Fifth Schedule are to be traced to the peculiar problems of tribal areas 
and are not meant to be exercised only in circumstances of emergency. More- 
over, the provisions of arts. 338 to 340 of the Constitution make it clear that 
the framers of the Constitution did not intend that the special provisions re- 
lating to the governance of Scheduled Areas should be a permanent feature of 
the Constitution. 

We shall next turn to the main submission of Mr. Porus Mehta that the 
impugned enactments are invalid because they violate the petitioner’s funda- 
mental right under art. 19(7) (f) and are not protected by art. 31A of the 
Constitution. In Sri Ram Ram Narain Medho v. The State of Bombay} the 
Supreme Court dealt with the effect of ss. 32 to 32R of the Bombay Tenancy 
and Agricultural Lands Act, 1948 on the title of landlords. The Court observed 
in this connection (p. 519) : 

‘|. The title to the land which was vested originally in the landlord passes to the tenant on 

the tiller’s day or the alternative period prescribed in that behalf. This title is defeasible only 
in the event of the tenant failing to appear or making a statement that he is not willing to pur- 
chase the Jand or committing default in payment of the price, thereof as determined by the 
Tribunal, The tenant gets 2 vested interest in the land defeasible only in either of those cases 
and it cannot therefore be said that the title of landlord to the land is suspended for any period 
definite or indefinite.” 
Thus the position of the petitioner prior to the impugned enactments was that 
he had ceased to have title to the lands in the possession of his ex-tenants, that 
the ex-tenants had become the owners thereof and that the petitioner was only 
entitled to a certain amount by way of purchase price of the lands. That 
right of the petitioner to receive the purchase price was a right in property. 
The combined effect of the impugned enactments was to deprive the petitioner 
of most of that property. This result was brought about by first converting 
the petitioner’s money claim into an estate under the impugned Notification 
and then by abolishing that estate under the impugned Regulation. A similar 
piece of legislation was held by the Supreme Court in Maharana Shri Jayvant- 
singhji Ranmalsinghji v. The State of Gujarat* to be invalid on the ground 
that it was not protected by art. 31A and was violative of the fundamental 
right guaranteed by art. 19(7) (f). Mr. Porus Mehta further argued that the 
impugned enactments were a colourable piece of legislation because they were 
calculated to deprive the petitioner of his money claim by giving them a garb 
of ‘‘estate legislation’’, i.e. legislation falling under cl. (1) (a) of art. 31A of the 
Constitution. If the Governor had proceeded directly to issue a Regulation de- 
priving the petitioner of his money claim, the Regulation would not have been 
covered by cl. (7) (a) of art. 31A of the Constitution and would have been 
invalid on the ground that it amounted to an unreasonable restriction on the 
petitioner’s right under art. 19(/)(f) to hold and dispose of property. By 
first issuing a Notification which converted the petitioner’s money claim into 
an estate and then making a Regulation which abolished that estate, the Gover- 
nor brought about the same result in an indirect manner. Mr. Porus Mehta 
argued that the Governor was not entitled to do indirectly what the Constitu- 
tion prevented him from doing directly. Both the impugned enactments must, 
therefore, be held to be invalid and of no effect. 

The arguments advanced in reply by the learned Advocate General who 
appeared for the State can be grouped under two heads. The learned Advocate 
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General submitted: (a) that the impugned enactments cannot be challenged on 
the ground that ‘they violated any fundamental rights, because the legislative 
powers of the Governor under para. 5 of the Fifth Schedule are not limited by 
Part III of the Constitution which deals with fundamental rights, and (b) that 
supposing the legislative powers of the Governor to be limited by the provi- 
sions in Part III, the impugned enactments are ‘‘estate legislation’? under 
el. (1) (a) of art. 831A and are not liable to be challenged on the ground that 
they take away or abridge any of the rights conferred by arts, 14, 19 and 31 of 
the Constitution. 

We shall first deal with Mr. Porus Mehta’s submission on the assumption that 
the legislative powers of the Governor cannot be so exercised as to violate 
fundamental rights. On that assumption the question to be considered is whe- 
ther the impugned enactments are protected by art. 31A of the Constitution 
and, if not, whether they violate the petitioner’s fundamental right under art. 
19(1) (f) of the Constitution. 

The sheet-anchor of the petitioner’s case is the decision of the Supreme Court 
in Maharana Shri Jayvantsinghji Ranmalsinghji v. The State of Gujarat. In 
that case the Supreme Court dealt with petitions of several ex-Talukdars from 
different parts of Gujarat. The Talukdari tenure was abolished by Bombay 
Talukdari Tenure Abolition Act, 1949. On the abolition of the Talukdari 
Tenure, the ex-Talukdars became “occupants’’ of the lands in their posses- 
sion, including the lands in the possession of their tenants. The Bombay Taluk- 
dari Abolition Act, 1949,-was amended by an amending Act of 1955, as a 
result of which the permanent tenants of ex-Talukdars became entitled to the 
rights of occupants on payment of occupancy price equal to four multiples of 
the assessment. This amending Act was not challenged before the Supreme 
Court. The position after this amending Act was that the ex-Talukdars were 
entitled to receive occupancy price from their permanent tenants at four times 
the assessment under the amended Bombay Talukdari Tenure Abolition Act and 
they were entitled to get purchase price under s. 32H of the Bombay Tenancy 
and Agricultural Lands Act, 1948, from their non-permanent tenants at the 
rate of between 20 and 200 times the assessment. In 1958, the Bombay Land 
Tenure Abolition Laws (Amendment) Act, 1958, was passed by the Bombay 
Legislature. The legality of this Act, and in particular the provisions contain- 
ed in ss. 3, 4 and 6 thereof, was challenged before the Supreme Court. The 
main purpose of the impugned Act was to define the term ‘‘Permanent tenant’’. 
All the five Judges of the Supreme Court, who decided the case, appear to 
have been of the view that the ex-Talukdars were not estate holders at the 
time when the impugned Act was passed, that they were the holders of money 
claims against their ex-tenants and that the impugned Act could not be pro- 
tected under art. 831A of the Constitution if it purported to reduce their money 
claims, There was, however, a difference of opinion between their Lordships 
on the interpretation of s. 4 of the impugned Act. There were two possible 
interpretations of that section. One was that the section redefined the term 
permanent tenant so as to include in that term all tenants of an ex-Talukdar 
who had been his tenants for more than 12 years. The other interpretation was 
that the section merely altered a rule of evidence by throwing the burden on 
the landlord to prove, in the case of every tenant who had been a tenant for 
more than 12 years, that he was not a permanent tenant. There was also some 
difference of opinion on the effect of s. 6 of the impugned Act. That section 
required that every ex-Talukdar must apply within six months of the com- 
mencement of the impugned Act for a declaration that any tenant under him 
‘was not a permanent tenant. 

The judgment of Sinha C.J. and S. K. Das J. in this case was given by 
Das J. Their Lordships were inclined to favour the first interpretation of s. 4, 
viz. that it brought artificially within the definitjon of permanent tenant those 
ordinary tenants who had been tenants for more than 12 years. Their Lord- 
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ships, however, proceeded to consider the case on the basis that the second 
interpretation of s. 4 was correct and that the section threw on the ex-Talukdar 
the burden of proving that his tenants were not permanent tenants. They 
then considered the effect of s. 6 and came to the conclusion that, in the cir- 
cumstances of the case, s. 6 had the effect of depriving the ex-Talukdar of any 
real opportunity of showing that his tenants of more than 12 years were not 
permanent tenants. Das J. observed (p. 434): 


‘*...This combined effect of ss.8, 4 anc 6 of the impugned Act, 1958 does in our opinion 
deprive the tenure-holder (i.e. the ex-Talukdar) of any real opportunity of contesting the claims 
of his tenants and makes them permanent tenants once they are recorded in the record of rights, 
thereby depriving the tenure-holder of the purchase price which he was entitled to get from them 
under 8.82 of the Tenancy Act,...” , 

Das J. further held that the consequent reduction of the purchase price recover- 
able by the ex-Talukdars amounted to a violation of their fundamental rights 
under art. 19(1)(f) of the Constitution. Das J. said (p. 487): 

“on April 1, 1957 the petitioners were left only with the right to get the purchase 
price under 3.82H. ‘That right of the petitioners was undoubtedly a right to property. In 
Bombay Dyeing & Manufacturing Co., Ltd. v. The State of Bombay", this Court observed, with 
regard to unpaid wages of an employee, that when an employee had done his work, the amount 
of wages earned by him becomes a debt due to him from the employer and this was property 
which could be assigned under the law.... We think that the same principle must apply in the 
present case. The right of the petitioners to the purchase price under s.82H of the Tenancy 
Act, 1948, from those of their tenants who were non-permanent on April 1, 1957, was a right of 
property in respect of which the petitioners have a guarantee under Art. 19(1)(f). The pro- 
visions in 88.8, 4 and 6 of the impugned Act, 1958, in so far as they laid down that in certain 
circumstances a tenant shall be-deemed to be a permanent tenant from the date of the Taluqdarl 
Abolition Act, 1949, adversely affected the right of the petitioners with retrospective effect; it 
practically wiped off a large part of the purchase price which the petitioners were entitled to get. 
' „We are unable to hold that the six months’ limit imposed by s. 6 of the impugned Act, 
1958, is, in the circumstances, a reasonable restriction within the meaning of Art. 19(5) of the 
Constitution.” 

On the question whether the impugned Act was protected by art. 381A of the 
Constitution, Das J. observed (p. 439) : 


‘*,..On behalf of the respondent State reliance was sought to be placed on Art. 81A of the 

Constitution. That Arifole, in our opinion, has no application to the present cases, inasmuch as 
there was no acquisition by the State of any estate or any rights therein or the extinguishment 
or modification of any such rights. On April 1, 1957, the tenure-holders had ceased to be tenure- 
holders in respect of lands held by non-permanent tenants. The relation between the tenure- 
holders and the tenants had changed from that of landlord and tenant to that of creditor and 
debtor. When, therefore, the impugned Act, 1938, affected the right of the petitioners as 
oreditors to get a certain sum of money from the debtors, it did not provide for the acquisition 
by the State of any estate or of any rights therein; nor did it provide for the extinguishment 
or modification of any such rights. Therefore, Art. 81A has no application and cannot save the 
impugned Act, 1958.” 
The judgment of Sarkar J. and Mudholkar J. was delivered by the latter. 
Their Lordships came to the conclusion that s. 4 of the impugned Act merely 
altered a rule of evidence and did not expand the definition of permanent 
tenant. Mudholkar J. observed (p. 461): 

“Thus, in our judgment, s. 4 of the impugned Act does not expand the definition of a per- 
manent tenant. Therefore, it cannot besaid that it has the effect of taking away from the land- 
lord any property which had vested in him on the tillers’ day.” 

On the contention that s. 6 of the impugned Act put an unreasonable restric- 
tion upon the petitioner’s right to hold property and therefore offended, art. 
19(1)(f) of the Constitution, His Lordship said (p. 462): 

‘*...This point does not appear to have been taken in the petitions. In any case, if our 

construction of section 4 is right, then the impugned Act would be saved by Art. 81A of the 
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Constitution and its validity would not be open to attack on the ground that it violated 
Art. 19(1)(f) of the Constitution.” 

The fifth Judge, Mr. Justice Ayyangar, delivered a separate judgment. His 
Lordship held that s. 4 of the impugned Act did not merely alter a rule of 
evidence but created a class of permanent tenants by including therein persons 
who were non-permanent tenants before the date of the impugned Act. His ' 
Lordship added that if this were the proper construction of B. 4, it was not 
seriously contested that the enactment would be void and unconstitutional 
Hence by majority of 3 to 2 the Supreme Court allowed ‘the petitions of the 
ex-Talukdars. 

It was thus decided in J ayvantsinghjt’ s case that an ex-landlord who is en- 
titled to receive the purchase price of his lands under s. 32H of the Bombay 
Tenancy and Agricultural Lands Act, 1948, is not the holder of an ‘‘estate’’ 
as defined in art. 831A of the Constitution and that the money claim which he 
holds is property which is guaranteed from unreasonable restriction by art. 
19(1) (f) of the Constitution. 

It is clear that the position of the petitioner in the present case, prior to 
the impugned enactments, was, precisely the same as the position of ‘the ex- 
Talukdars prior to the passing of the Bombay Land Tenure Abolition Laws 
(Amendment) Act, 1948. The only. difference between Jayvantsinghjt’s case 
and the case before us is that we have to deal with the effect of two intercon- 
nected enactments and not only one. By itself each of the impugned, enact- 
ments (the impugned Notification and the impugned Regulation) can be looked 
upon as an estate legislation, i.e. legislation’ covered by cl. (1) (a) of art. 31A 
of the Constitution. They, however, were clearly a part of a legislative design 
and their true character must be ascertained by considering the effect which 
they produced and were intended to produce. The effect of the two enact- 
ments was to wipe out a major part of the purchase price which the petitioner 
was entitled to get from his tenants. Acting on the principle that the Governor 
could not do indirectly what he was not competent to do directly, we must 
hold that the impugned enactments dealt with the money claim of the petitioner 
and are not protected by art. 31A of the Constitution. 

It is well established that in such cases we must look to ike substance of the 
enactments rather than their form in order to judge their constitutional vali- 
dity. In Attorney-General for Alberta v. Attorney-General for Canadas the 
Privy Council considered the validity of a Bill passed by the Legislative Assem- 
bly of the Province of Alberta, entitled “An Act respecting the Taxation of 
Banks’’, The case arose out of a reference made by the Governor General of 
Canada to the Supreme Court of Canada on the validity of certain Bills, in- 
eluding the above Bill, passed by the Legislative Assembly of Alberta. The 
validity of the Bill was sought to be supported’ on the ground that the Legisla- 
tive Assembly of the Province of Alberta had the Constitutional right to 
impose taxes ‘‘in order to the raising of a révenue for Provincial purposes’’. 
The Privy Council held that the Bill was ultra vires the Provincial Legislature 
because it was part of a legislative plan to prevent the operations within the 
Province of those banking institutions which had been called into existence and 
given the necessary powers to conduct their business by the only proper autho- 
rity, the Parliament of the Dominion of Canada. Their Lordships stated the 
principle involved to be as follows (p. 180) :` ` 

“...It is not competent either for the Dominion or a Province under the guise, or the pre- 
tence, or in the form of an exercise of its own powers, te carry out an object which is beyond 
its powers and a trespass on the exclusive powers of the other.. 
` Again in Pilati v. Mudanayake® the Privy Cowie considered the validity 
of two Acts passed by the Ceylon Parliament. By its Constitution the Ceylon 
Parliament was not competent to make persons of any community liable to 
disabilities or restrictions to which persons of other communities are not made 
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liable. The Privy Conncil held the impugned Acts to be valid. We will pre- 
sently refer to this judgment of the Privy Council in another connection. For 
the present we will notice the principle on the basis of which the Privy Council 
proceeded to consider the validity of the impugned enactments. Their Lord- 
ships observed (p. 528): 

“With much of the reasoning of the Supreme Court of Ceylon their Lordships find them- 
selves in entire agreement, but they are of opinion that there may be circumstances in which 
legislation, though framed so as not to offend directly against a constitutional limitation of the 
power of the legislature, may indirectly achieve the same result, and that in such circumstances 
the legislation would be ultra vires. ‘he principle that a legislature cannot do indirectly what 
it cannot do directly has always been recognized by their Lordships’ Board, and a legislature 
must, of course, be assumed to intend the necessary effect cf its statutes. But the maxim 
omnia praesumuntur rite esse acta is at least as applicable to the Act of a legislature as to any 
other acts, and the court will not be astute to attribute to any legislature motives or purposes or 
objecta which are beyond its power. It must be shown affirmatively by the party challenging a 
statute which is upon its face intra vires that it was enacted as part of a plan to effect indirectly 
something which the legislature had no power to achieve directly.” 


In the present case the two impugned enactments were passed almost simul- 
taneously and their necessary effect was to reduce the purchase price which the 
petitioner was entitled to get from his tenants. Before the impugned enact- 
ments the petitioner had no other right in the lands cultivated by his ex- 
tenants and his only right was to receive the purchase price thereof. After 
the impugned enactments also, the petitioner had no right in the lands, but 
the effect of the enactments was to wipe cut the bulk of his purchase price. 
We must accordingly hold that the impugned enactments cannot be regarded 
as an estate legislation and cannot receive the protection of art. 31A of the 
Constitution. 

It was argued by the learned Advocate General that no definite ratio can 
be deduced from the decision of the Supreme Court in Jayvantsinghji’s case. 
The learned Advocate General contended that almost everything that was de- 
cided by Sinha C.J. and Das J. in that case was contradicted by Sarkar and 
Mudholkar JJ., that the decision of the case was in effect given by Ayyangar 
J. and that Ayyangar J. largely proceeded on a concession made by counsel on 
behalf of the State of Gujarat that the impugned Act was void and unconsti- 
tutional if its object and purpose was to expand the definition of permanent 
tenant so as to include some non-permanent tenants therein. 

We do not find it possible to accept this argument. The ratio of Jayvant- 
singhji’s case must be deduced on a consideration of the judgments of those 
Judges who favoured the final decision of the Court, i.e. Sinha C.J. and Das 
and Ayyangar JJ. In Salmond’s Jurisprudence, 12th ed. the learned author 
has observed (p. 183) : 

“Where there are several different judgments, as in a case op appeal, the ratio must be 
ascertained from the judgments of those in favour of the final decision.” 


The quotations given by us from the judgment of Das J., who spoke for Sinha 
C.J. and himself, clearly show that in their Lordships’ view the impugned Act 
was not protected by art. 831A of the Constitution because it purported to re- 
duce or wipe out the purchase price receivable by ex-Talukdars from their 
ordinary tenants under s. 32H of the Bombay Tenancy and Agricultural Lands 
Act, 1948. It is also clear from the judgment of Ayyangar J. that his Lord- 
ship did not decide the case merely on a concession made by counsel appearing 
for the State of Gujarat, but was himself of the view that the concession was 
correctly made. Dealing with the effect of s. 3(c) read with s. 4(b) of the 
impugned Act, Ayyangar J. observed that these provisions brought in 

“a new class of ‘permanent tenants’—persons who were before the date of the impugned 
enactment non-permanent tenants in whom by virtue of the provisions of Bombay Act 18 of 
1956 the interest of the landlord stood transferred and by whom the purchase~price specified in 
s. 82H(1)(il) was payable, into the category of ‘permanent tenants.” (p.470) 
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This observation shows that Ayyangar J. shared the view of the other learned 
Judges that if the impugned Act aimed at reducing the ‘purchase price of the 
ex-Talukdars by transferring their non-permanent tenants into the category 
of permanent tenants, the Act was not entitled to the protection of art. 31A 
of the Constitution. Moreover, it can be shown from the judgment of Mudhol- 
kar J. that His Lordship and A. K. Sarkar J. shared the same view. The case 
cannot, therefore, be looked upon as having been merely decided on a conces- 
sion made at the Bar. In Pramod Bhat v. Kanwar Raj Nath’ a Division Bench 
of this Court considered the circumstances in which a decision of a Court on a 
concession made at the Bar is binding on Courts of co-ordinate jurisdiction. It 
was held that two conditions are necessary for such a decision to be a binding 
precedent; first that the concession must be necessary for the decision of the 
case, and second, that the Court must accept the concession and put its own 
imprimatur upon it as true statement of the law. We find that such conces- 
sion as was made by counsel appearing on behalf of the State of Gujarat in 
Jayvantsinghji’s case was accepted by the Court as a true statement of the law. 

It was then argued by the learned Advocate General that the decision in 
Jayvantsinghji’s case was the result of an assumption made by the Court, the 
assumption being that if a retrospective amendment reduces the purchase price 
payable to an ex-landlord under s. 32H of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, the amending Act cannot be looked upon as ‘‘estate 
legislation” and is not entitled to the protection of art. 31A of the Constitution. 
The learned Advocate General pointed out that in State of Bihar v. Rameshwar 
Pratap? it was held by the Supreme Court that a retrospective amendment of 
an estate legislation does not lose the character of estate legislation 
even if estates were abolished by the parent Act, because the amend- 
ment is to be read as if it was passed along with the parent Act. The learned 
Advocate General argued that the above principle was overlooked by the 
Supreme Court in Jayvantsingh#i’s case when it held that the impugned Act, 
which retrospectively amended the Bombay Talukdari Tenure Abolition Act, 
1949, did not have the protection of art. 31A of the Constitution because it 
purported to reduce with retrospective effect the purchase price which ex-Taluk- 
dars were entitled to receive from their non-permanent tenants. On this ground 
it was urged by the learned Advocate General that the decision in Jayvant- 
singhji’s case was arrived at sub silentio and cannot be held to be a binding 
precedent. We shall presently refer to the decision of the Supreme Court in the 
State of Bihar v. Rameshwar Pratap. Before doing so, we shall consider whe- 
ther Jayuvantsinghjt’s case is not a binding precedent on the ground urged by 
the learned Advocate General. 

The circumstances in which a decision is said to be arrived at sub silentio 
have been described in Salmond on Jurisprudence, 12th ed. The learned author 
says (p. 153): 

“A decision passes sub silentio, in the technical sense that has come to be attached to that 
phrase, when the particular point of law involved in the decision is not percelved by the court 
or present to its mind. The court may consciously decide in favour of one party because of 
point A which it considers and pronounces upon. It may be shown, however, that logically the 
court should not have decided in favour of the particular party unless it also decided point B in 
his favour; but point B was not argued or considered by the Court. In such circumstances, 
although point B was logically involved in the facts and although the case had a specific outcome, 
the decision is not an authority on point B. Point B is said to pags sub silentio. 

A good illustration is Gerard v. Worth of Paris, Lid.®9 There, a discharged employee of a 
company, who had obtained damages against the company for wrongful dismissal, applied for 
a garnishee order on a bank account standing in the name of the liquidator of the company. 
The only point argued wason the question of priority of the claimant’s debt, and, on this argu- 
ment being heard, the Court of Appeal granted the order. No consideration was given to the 
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question whether a garnishee order could properly be made on an account standing in the name 
of the liquidator. When, therefore, this very point was argued in a subsequent case before the 
Court of Appeal, the court held itself not bound by its previous decision.” 

It is clear from the above passage that where a case was decided in favour of 
a party on the basis of a position in law which was assumed by the Court, the 
decision is not an authority for what was assumed. ‘The principle, however, 
cannot apply where a Court expressly decides a point of law and the decision 
is the result of a chain of reasoning in which a link is not specifically dealt 
with by the Court. To say that such an express decision on a point of law has 
no binding authority amounts to an assertion that a point of law decided by 
a Court ceases to be a binding precedent if it is shown that a particular 
argument was not considered in deciding the point. An assertion to that effect 
is clearly wrong. In Somavanti v. State of Punjab, Mudholkar J. deliver- 
ing the judgment of the majority of the Supreme Court said (p. 794): 

“,..The binding effect of a decision does not depend upon whether a particular argument 

was considered therein or not, provided that the point with reference to which an argument 
was subsequently advanced was actually decided.” 
In Jayvantsinghji’s case the impugned enactment purported to amend with 
retrospective effect certain Acts including the Bombay Talukdari Tenure Abo- 
lition Act, 1949, and this fact has been noted in the judgment of Das J. Des- 
pite the fact that the Bombay Talukdari Tenure Abolition Act, 1949, was 
a tenancy legislation and the further fact that the impugned enactment was 
retrospective in its operation, the Supreme Court held that the impugned en- 
actment was not protected by art. 31A of the Constitution in so far as it pur- 
ported to reduce the purchase price which ex-Talukdars were entitled to receive 
from their non-permanent tenants. It does not appear to have been argued before 
the Court in Jayvantsinghjt’s case that the constitutional validity of the im- 
pugned enactment should be decided by assuming that it was enacted at the 
time of the parent Act. The fact that this argument was not advanced cannot, 
however, affect.the binding nature of the decision. 

The cases which are held to have been decided sub silentio are of a very 
different type. The difference is illustrated by the decision in Gerard v. Worth 
of Parts, Lid., which has been referred to in the above passage in Salmond. 
There a garnishee order on a bank account standing in the name of the liqui- 
dator of a company was made in favour of a claimant after holding that the 
claimant’s debt was entitled to priority but without considering whether 
a garnishee order could properly be made on an account standing in the name 
of the liquidator. What was decided sub silentio was the right of a claimant 
to have garnishee order on a bank account standing in the name of the liqui- 
dator. The Court had not decided in that case, but had merely assumed, that 
such a garnishee order could be issued. Another instance of a decision which 
had passed sub silentio is found in the judgment of a Full Bench of the Hast 
Punjab High Court in Narotam Chand v. Durga Devi! In that case the 
Punjab Full Bench considered the binding nature of a previous decision of 
the Privy Council. The Privy Council had decided in the previous case that 
a suit filed by a step-daughter challenging the alienation by a step mother was 
barred by limitation under a certain Punjab Act. It was implicit in the deci- 
sion of the Privy Council that the property alienated by the step-mother was 
ancestral property qua the step-daughter according to the customary law of 
the Punjab. This assumption was the result of a concession made by the par- 
ties in the Courts below, and the question whether the property was ancestral 
under the customary law was neither argued nor discussed before the Privy 
Council. The Punjab Full Bench held that the assumption made by the Privy 
Council regarding the nature of ancestral property according to the customary © 
law of the Punjab had passed sub silentio and was not a binding decision. In 
both the instances mentioned above there was no express decision of the prior 
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Court on the disputed point of law. We are accordingly of the view that the 
binding authority of Jayvantsinghji’s case is not affected by the principle re- 
lied upon by the learned Advocate General. 

Turning to the decision of the Supreme Court in State of Bikar v. Ramesh- 
war Pratap, what was challenged there was the validity of the Bihar Land Re- 
forms Amendment Act of 1959, which amended with retrospective effect some 
of the provisions of the Bihar Land Reforms Act, 1950. As a result of action 
taken under the parent Act (The Bihar Land Reforms Act, 1950), certain 
estates had become vested in the State of Bihar and the ex-proprietors of the 
estates were thereafter in possession of the lands as occupancy ralyats. The 
proprietors used to hold Melas on their lands and used to realise Tolls from 
such Melas. After the estates became vested in the State, Government Officers 
began to claim the right of realising Tolls from such Melas on behalf of the 
State Government. Aggrieved by this action of the Government Officers, the 
ex-proprietors filed writ petitions in the Patna High Court to restrain the 
Government and its Officers from interfering with their right to hold Melas and 
collect Tolls. The Patna High Court held that the State had no right to hold 
Melas on the Bakasht lands of the ex-proprietors. The High Court allowed 
the petitions and issued the Writs as prayed for. The State of Bihar appeal- 
ed to the Supreme Court and during the pendency of the appeal the Bihar 
Legislature passed the impugned Bihar Land Reforms Amendment Act of 1959. 
The effect of the Amending Act was to vest in the State the right 
to hold Melas retrospectively from the date on which the estates 
became vested in the State. It was argued before the Supreme Court on be- 
half of the ex-proprietors that the amending Act did not fall within the saving 
provision of art. 31A of the Constitution. It was argued that the expression 
“right in any estate’’ as defined by cl. (2)(b) of art. 81A included only rights 
of persons who were intermediaries, that on the date of the amending Act the ex- 
proprietors were occupancy raiyats and not intermediaries, and that therefore 
the amending Act which provided for the acquisition of the rights of such 
raiyats was not a law covered by art. 81A. In rejecting this argument the 
Supreme Court observed that the impugned provisions of the amending Act 
had retrospective effect, and that, therefore, the parent Act of 1950 was to be 
read as containing on the very date of its enactment provisions, not as origi- 
nally enacted, but as they stood after the amendment. The Supreme Court 
said (p. 1653) : i 

‘*,,.Projecting ourselves to the date Scptember 25, 1950, when the President’s assent 
to the Bihar Land Reforms Act, 1050, was published in the Gazette and reading the Act as 
containing s.4 and s.6 as amended and also s.7(b) ib cannot but be held that what were being 
acquired by means of these provisions of the amending legislation giving retrospective effect 
were certain rights of the intermediaries.” 

The Supreme Court, however, went on to observe: 

“Even if it be assumed that what the amending legislation provided for was the acquisition 

of raiyats’ rights, there is no justification for holding that these rights were not ‘rights in 
any estate’ within the definition of cl. 2 of Art. 81A.” 
Another còntention advanced on behalf of the ex-proprietors before the Supreme 
Court was that, long before the date of the amending Act, their ‘‘estates’’ had 
ceased to exist as a result of notifications issued under the parent Act, that 
consequently what was being acquired by the amending Act could not be rights 
in estates, and that the amending Act could not therefore receive the protection 
of art. 31A of the Constitution. This argument was also rejected by the Supreme 
Court on the ground that the amendments brought about by the amending Act 
were retrospective. The Supreme Court said (p. 1654): 

“Here also we have to take note of the fact that the impugned provisions of the Amend- 
ing Act, were made retrospective with effect from the date of the original enactment so that: we 
have to project ourselves te September 25, 1950, the date of the original enactment, and con- 
sider whether on that date the law provided for acquisition Sf a right in an ‘estate’. 
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Here also the Supreme Court went on to say: 


“Eyen if we ignore the fact that the impugned provisions of the Amending Act were given 
retrospective effect there is no warrant for saying that what was being acquired was not a 
right in an ‘estate’.” 

Accordingly the Supreme Court held that the amending Act was covered by 
art. 31A of the Constitution and was valid. 

We must hold that there is a conflict between the decisions of the Supreme 
Court in Rameshwar Pratap’s case and Jayvantsinghji’s case. In Rameshwar 
Pratap’s case the validity of an amending Act was upheld by recourse to the 
legal fiction that an amending Act, which is retrospective in its operation, 
should be deemed to have been enacted at the time of the parent Act. In 
Jayvantsinghjv’s case the amending Act, although it was retrospective, was 
held not to be protected by art. 831A of the Constitution because on the date 
on which it was passed the ex-Talukdars had ceased to be estate holders in 
respect of lands in the possession of their non-permanent tenants and were only 
entitled to receive the purchase price of these lands. Mr. Porus Mehta empha- 
sised that in Rameshwar Pratap’s case the Supreme Court had found that the 
impugned amending Act was an estate legislation even on the date on which it 
was actually passed, and Mr. Porus Mehta therefore urged that the observations 
of the Supreme Court with regard to the legal fiction mentioned above were in 
the. nature of obiter dicta. We cannot hold that these observations were obiter. 
It is well established that when a case is decided on two grounds, both the 
grounds constitute the ratio of the case. We are thus unable to reconcile the 
ratios of the two cases of the Supreme Court and are faced with the unhappy 
task of choosing between them. The duty of a lower Court in such an even- 
tuality has been thus stated in Salmond on Jurisprudence, 12th ed., page 153: 

“Wheré authorities of equal standing are irreconcilably in conflict, a lower’court has the 
same freedom to pick and choose between them as the schizophrenic court itself. The lower 
court may refuse to follow the later decision on the ground that it was arrived. at per incuriam, 
or it may follow such decision on the ground that it is the latest authority. Which of these two 
courses the court adopts depends, or should depend, upon its own view of what the law ought 
to be.” 


Faced with this unhappy duty, we have come to the conclusion that we should 
choose to follow the decision of the Supreme Court in Jayvantsinghji’s case. 
One reason for our preference is that Rameshwar Pratap’s case would have 
been decided in the same way by the Supreme Court even if the Court had not 
adopted the legal fiction of assuming the amending Act to have been passed 
along with the parent Act. As stated above, the Supreme Court had clearly 
found in that case that the impugned amending Act was an estate legislation 
even on the date on which it was actually passed. On the other hand, the peti- 
tions of ex-Talukdars in Jayvantsinghji’s case would have been dismissed if 
the above legal fiction were adopted. The more basic reason, however, for our 
preference is that, with the greatest respect, we find the approach adopted in 
Jayvanisinghji’s case to be preferable. It appears to us that if the constitu- 
tional validity of a retrospective amending Act is challenged on the ground of 
circumstances which have come into existence after the parent Act was passed, 
it would not be right to decide that question by assuming that the amending 
Act was passed at the same time as the parent Act. The legal fiction that a 
retrospective amending Act was passed at the same time when the parent Act 
was passed presupposes that the legislative competence of the Legislature has 
remained unchanged between the date of the parent Act and the date of 
the amending Act. That presupposition may not be justified. This can be 
illustrated by taking an extreme instance. Suppose a State Legislature passed 
an Act which is covered by one of the items in List II of the 7th Schedule of 
the Constitution. Suppose further that, as a result of an amendment of the 
Constitution, that item is shifted from List IT to List I. Can the State Legisla- 
ture thereafter pass an Act on the same topic so as to amend the parent Act 
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with retrospective effect? It appears to us clear that the State Legislature 
cannot do so. It would follow that where the powers of a Legislature have 
suffered a change after the passing of the parent Act, the validity of a retro- 
spective amending Act cannot be decided by recourse to the legal fiction that 
the latter was passed along with the former. In the case before us the peti- 
tioner had ceased to be the owner of the lands in the oecupation of hig tenants 
nearly five years before the impugned enactments and his relation with his 
ex-tenants was that between creditor and debtor. The impugned enactments 
cannot, therefore, receive the protection of art 31A of the Constitution. 

The learned Advocate General then argued that since the impugned Notifica- 
tion and the impugned Regulation, considered separately, were within the 
legislative powers of the Governor under para. 5 of the Fifth Schedule of the 
Constitution, they cannot be held to be outside the legislative competence of 
the Governor on a consideration of their combined effect. The impugned Noti- 
fication by itself merely repealed retrospectively certain provisions of the 
Bombay Tenancy and Agricultural Lands Act, 1948, in their application to 
Mehwassi estates, with the result that the petitioner was reinstated to the 
position of an owner of his agricultural lands. The impugned Notification did 
not cut into his property rights in any way. That result was brought about 
by the impugned Regulation, which however was clearly in the nature of estate 
legislation and was protected under art. 31A. Each of the impugned enact. 
ments being thus within the powers of the Governor, they cannot, according to 
the learned Advocate General, be held to be invalid on the ground that they 
were parts of a legislative scheme. The learned Advocate General relied in 
support on certain observations of Latham C.J. of the High Court of Australia 
in South Australia v. The Commonweatth.2 In that case the Supreme Court of 
Australia upheld the validity of a legislative scheme whereby the Common- 
wealth of Australia imposed a high uniform income-tax, gave priority to the 
payment of Commonwealth tax over the State income taxes, and offered to the 
States compensatory grants on condition that they vacated the income-tax field, 
In his judgment in that case Latham C.J. said (p. 411): 

“...The contention that an Act which does not refer to or incorporate any otber Act, 
which when considered by itself is not invalid, may be held to be invalid by reason of the 
enactment of other Acts, whether valid or invalid, meets many difficulties. Parliament, when 
it passes an Act, either has power to pass that Act or has not power to pass that Act. In the 
former case it is plain that the enactment of other valid legislation cannot affect the validity 
of the first-mentioned Act if that Act is left unchanged. The enactment of other legislation 
which is shown to be invalid equally cannot have any effect upon the first-mentioned valid Act, 
because the other legislative action is completely nugatory and the valid Acb simply remains 
valid.” 

These remarks were relied upon by the learned Advocate General. We find, 
however, that the remarks were obiter and were not necessary for the decision 
of that case. Immediately after the above passage, the learned Judge went 
on to say: ‘‘It is not necessary, however, in the present case to examine these 
questions.” At a subsequent stage of the judgment the learned Judge stated: 

“Thus the objections to the Tag Act and the Grants Act fail, whether those Acts are con- 

sidered separately or as part of a scheme to bring about the abandonment by the States of the 
raising of revenue by taxation of incomes.” 
Moreover, the context in which Latham C. J. made the remarks relied upon by 
the learned Advocate General was very different from the context of the case 
before us. There, as emphasised by Latham C. J., the plaintiffs (the States in 
Australia) who had challenged the Commonwealth Acts did not rely on any 
express provision of the Australian Constitution for the purpose of showing 
that the impugned Acts, considered together, were invalid. 

There are several decisions which show that it is permissible, and often neces- 
sary, to consider the combined effect of two or more enactments for ascertaining 
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their validity. In W. R. Moran Proprietary Ld. v. Deputy Commissioner of 
Taxation for New South Wales,3 the Privy Council examined the validity of 
taxes imposed by two Federal Acts passed by the Commonwealth Parliament 
of Australia. These Acts were part of a scheme of Federal and State legis- 
lation under which an excise duty was imposed upon flour in all the Australian 
States, but a special grant was made to the State of Tasmania which was to be 
applied in paying back to Tasmanian millers and others nearly the whole of the 
flour tax paid by them in respect of the flour consumed in Tasmania. Under 
s. 51(%) of the Constitution of Australia, the Parliament had the power to 
make laws ‘‘with respect to taxation, but 60 as not to discriminate between 
States or parts of States”. The taxes were challenged on the ground that the 
legislative scheme under which they were imposed discriminated in favour of 
Tasmania. The Privy Council held that the various Commonwealth and State 
Acts, if considered together as part of an organic whole, contained nothing 
which was prohibited by the Constitution. It is of particular interest to notice 
the manner in which their Lordships dealt with an argument which was pressed 
before them. The argument was that, supposing the scheme involved any 
discrimination in favour of Tasmania, the discrimination arose as a result of 
a certain Tasmania Act and that no infringement of s. 51(#) of the Constitution 
was involved so long as the alleged discrimination was not brought about by 
any Taxation Act passed by the Commonwealth Parliament. In reply to this 
argument their Lordships said (p. 854) : 


**...With tbe greatest respect to those Judges in Australla who may have accepted this con- 
tention, it seems to their Lordships to go too far, and certainly much further than is necessary 
for the decision of the present case. It would seem to justify every case in which there is a 
Taxation Act containing no discriminatory provisions followed by an Appropriation Act, or a 
Tax Assessment Act, passed by the Commonwealth Parliament authorizing exemptions, abate- 
ments or refunds of tax to taxpayers in a particular State. It was argued before their Lord- 
ships that this would be intra vires. In the view of this Board it is impossible to separate such 
an Appropriation or Tax Assessment Act from the Taxation Act in considering the effect of 
8.51(li), or to turn a blind eye to the real substance and effect of Acts passed by the Federal 
Parliament at or about the same time, if it appears clear from a consideration of all the Com- 
monwealth Acts that the essence of the taxation is discriminatory. Laws imposing taxation 
must deal with one subject of taxation only (s. 58 of the Constitution), and the established 
practice in Australia is to follow the Taxation Act with an ‘Assessment’ Act providing for the 
collection and recovery of the tax, for exemptions and for refunds in appropriate cases. In 
the opinion of their Lordships, these Acts are all Jaws ‘with respect to taxation’, all ‘relate to 
taxation’, and taken together must not discriminate between States or parts of States.” 


A reference may then be made to the Privy Council decision in Pillai v. 
Mudanayake which we have considered earlier in a slightly different context. 
The question in that case was whether the Citizenship Act, 1948, of Ceylon 
and the Ceylon (Parliamentary Elections) Amendment Act, 1949, imposed 
disabilities on Indian Tamils in Ceylon and thereby violated s. 29 (2) of the 
Ceylon Constitution which laid down that no law of the Ceylon Parliament 
shall make persons of any community liable to disabilities or restrictions to 
which persons of other communities are not made liable. During the course of 
arguments their Lordships’ attention was drawn to a subsequent Act called 
Indian and Pakistani Residents (Citizenship) Act, 1949, under which certain 
facilities were given to Indian Tamils for getting themselves registered as citi- 
zens of Ceylon. It was argued by Mr. Pritt Q.C. before the Privy Council 
that the later Act could not be read so as to justify the earlier Act. Their 
Lordships, however, observed (p. 529): 

“...If thore was a legislative plan the plan must be looked at as a whole, and when so 
looked at it is evident, in their Lordships’ opinion, that the legislature did not intend to prevent 
Indian Tamils from attaining citizenship provided that they were sufficiently connected with 
the island.” 
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A similar decision was given by our Supreme Court in The Lord Krishna 
Sugar Mills Lid. v. The Union of India.'4 The petitioners in that case had 
challenged the constitutionality of the Sugar Export Promotion Act, 1958. 
Under that Act the owners of sugar factories were.required to deliver sugar 
for export at an under-valuation and the relevant provisions of the Act were 
challenged on the ground of violation of fundamental rights under arts. 19 
(1) (f) and 19(1) (g) of the Constitution. In reply it was pointed out that by 
a notification issued under the Sugar (Control) Order, 1955, which was made 
under the Essential Commodities Act, 1955, the price of sugar for internal 
sales was increased so as to enable the owners of sugar factories to recoup the 
loss suffered by them in the export of sugar. It was held by the Supreme 
Court by majority that if the restriction to the fundamental rights under 
arts. 19(7)(f) and 19(7)(g) was under one law but countervailing advantages 
were created by another law passed as part of the.same legislative plan, the 
Court must take that other law into account. In coming to this conclusion 
the Supreme Court approved and relied upon the decision of the Privy Council 
in Pillai v. Mudanayake referred to above. 

It is thus amply clear that if two or more Acts form part of a legislative scheme 
their object and combined effect may be considered by the Court in deciding 
upon their constitutional -validity. There can be no dispute that the impugned 
enactments in the present case were parts of a legislative scheme and the ob- 
ject and effect of the scheme was to reduce substantially the purchase price 
which the petitioner was entitled to get from his tenants under the provisions of 
s. 82H of the Bombay Tenancy and Agricultural Lands Act, 1948. It follows 
that the impugned enactments, taken “together, did not fall under el. (1) (a) 
of art. 31A of the Constitution and cannot receive the protection of that 
article. 

The learned Advocate General tried to distinguish the present case from that 
of Jayavantsinghji’s case on the ground that here the legislative authority which 
amended the parent Act was different from the legislative authority which had 
passed it. The learned Advocate General pointed. out that in Jayvantsinghjt’s 
case the impugned amending Act as well as the parent Act were both 
passed by the Bombay Legislature. On the case before us the Bombay 
Tenancy and Agricultural Lands Act, 1948 and the Bombay Amend- 
ing Act 18 of 1956 were passed by the Bombay Legislature, whereas the 
impugned Notification by which the Bombay Act 13 of 1956 was amended: with 
retrospective effect was made by the Governor. The learned Advocate General 
emphasised that it was the special responsibility of the Governor, in exercise 
of his powers under sub-para. (Z) of para. 5 of the Fifth Schedule of the 
Constitution, to make retrospective amendments in Parliamentary or State 
legislation so as to adjust it to the special requirements of Scheduled Areas. 
We do not think that this distinction makes any difference in the application 
of the ratio of Jayvantsinghjt’s case to the case before us. Like the ex-Taluk- 
dars in Jayvantsinghj1’s case, the present petitioner had ceased to be a landlord 
and was the holder of money claims against his ex-tenants. It must follow that, 
like the impugned Act in Jayvantsinghjt’s case, the impugned enactments in 
the present case did not fall within the ambit of art. 31A of the Constitution. 
It is, moreover, relevant to observe, in reply to the above argument of the 
learned Advocate General, that the Bombay Legislature was fully aware of 
the special requirements of backward areas when it passed the Amending Act 
No. 13 of 1956. It provided in sub-s. (2) of s. 32H of the parent Act that 
the State Government may fix different minima and maxima for the purchase 
price to be paid by ordinary tenants in any backward area in the State. It 
was under that provision that the State Government had issued an Order on 31st 
March 1957 reducing the maximum price to be paid by ordinary tenants in 
Mehwassi Estates (including the petitioner’s estate) to 80 times the assess- 
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ment of the lands in their possession. The same State Government, in the 
name of the Governor, issued the impugned Notification nearly 5 years later. 
Jt was certainly open to the Governor to make amendments in the Bombay 
Act 13 of 1956 in its application to the Mehwassi estates and to reduce the 
purchase price which the petitioner was entitled to receive from his tenants; 
but in that case it was essential that the reduction of the purchase price must 
be capable of being justified as a reasonable restriction ‘‘either in the interests 
of general public or for the protection of the interests of any Scheduled Tribe”’ 
as provided in el. (5) of art. 19 of the Constitution. 

The next question is whether the impugned enactments imposed a restriction 
on the petitioner’s fundamental right to hold property under art. 19(/) (f) 
of the Constitution and, if so, whether it was a reasonable restriction under 
el. (5) of that Article. It cannot be disputed that the impugned enactments 
deprived the petitioner of the major part of his property consisting of the 
purchase price which he was entitled to get from his tenants. It was held by 
the Supreme Court in Narendra Kumar v. Union of India, that the word 
restriction’’ in Article 19 of the Constitution is wide enough to cover a case 
where a right guaranteed by that Article is wholly taken away. The burden, 
however, of showing that a restriction imposed on a right guaranteed by art. 19 
is a reasonable restriction lies on those who support the restrictive legislation. 
In Saghir Ahmad v. The State of U. P.16 the Supreme Court said (p. 726): 

“|. There is undoubtedly a presumption in favour of the constitutionality of a legislation. 

But when the enactment on the face of it is found to violate a fundamental right guaranteed 
under article 19(1)(g) of the Constitution, it must be held to be invalid unless those who support 
the legislation can bring it within the purview of the exception laid down in clause (6) of the 
article. If the respondents do not place any materials before the Court to establish that the 
legislation comes within the permissible limits of clause (6), it is surely not for the appellants 
to prove negatively that the legislation was not reasonable and was not conducive to the welfare 
of the community.” 
These observations were approved and followed in several subsequent decisions 
of the Supreme Court. In the case before us the impugned enactments are 
ex facie violative of the petitioner’s fundamental right under art. 19(7) (f) and 
there is nothing in the affidavit in reply filed on behalf of the respondents 
which shows that the restriction was reasonably imposed either in the interests 
of the general public or for the protection of the interests of any Scheduled 
Tribe. The learned Advocate General argued in this connection that 
in considering whether the restriction was reasonable under cl. (5) of 
art. 19, it would be proper to have regard to the fact that it was competent for 
the Legislature in the first instance to give nothing at all to the petitioner 
for the extinguishment of his rights in the lands which comprised his estate. 
In our view, this consideration is irrelevant, as it does not fall within the ambit 
of cl. (5) of art. 19. We must accordingly hold that the impugned enactments 
violated the petitioner’s right under art. 19(7) (f) of the Constitution. 

We will now turn to the group of arguments advanced by the learned Advo- 
cate General in support of his submission that the Governor’s legislative powers 
under para. 5 of the Fifth Schedule of the Constitution enable him to override 
any of the fundamental rights guaranteed by Part III of the Constitution. If 
this submission is accepted, the impugned enactments cannot be struck down 
on the ground that they violate the petitioner’s right under art. 19(1) (f). 

The learned Advocate General argued, in the first place, that the term 
“State” defined in art. 12 of the Constitution docs not comprise the Governor 
in so far as he exercises any of the legislative powers conferred on him by the 
Constitution and that the impugned enactments are, therefore, not affected by 
art. 18(2) which says that the State shall not make any law which takes away 
or abridges any of the fundamental rights. Article 12 runs thus: 

“In this Part, unless the context otherwise requires, ‘the State’ includes the Government 


15 [1060] A.LR. S.C. 480. i 16 [1955] 1 S.C.R. 707. 


674 THE BOMBAY LAW REPORTER. [voL. LXX. 


and Parliament of India and the Government and the Legislature of each of the States and all 
local or other authorities within the territory of India or under the control of the Government 
of India.” i 

The learned Advocate General argued that while the definition includes in 
the term ‘‘State’’ the Government and Parliament of India and the Govern- 
ment and the Legislature of each of the States, it does not include either the 
President of India or the Governor of any State. He further argued that the 
words ‘‘other authorities’? cannot include either the President or the Governors, 
because these words are part of the expression ‘‘all local or other authorities’’ 
and the association and juxtaposition of these words indicate that the “other 
authorities’? are subordinate authorities not exercising plenary legislative 
powers. 

We do not find any substance in this argument. Article 367 of the Consti- 
tution lays down that, unless the context otherwise requires, the General Clauses 
Act, 1897, shall apply for the interpretation of the Constitution as it applies 
for the interpretation of an Act of the Legislature of the Dominion of India. 
Clause 60(c) of s. 3 of the General Clauses Act, 1897, says that ‘‘State Govern- 
ment’’ shall mean ‘‘in a State, the Governor, and in a Union territory, the 
Central Government’’, Similarly, cl. 8 of s. 3 of the Act says that the expres- 
sion ‘‘Central Government’’ shall mean the President. It would, therefore, 
follow that words ‘‘the Government and the Legislatwre of each of the States’’ 
which occur in art. 12 of the Constitution include the Governors of each of the 
States. Even if that were not so, the words ‘‘or other authorities’’ in article 12 
are wide enough to include all constitutional and statutory authorities on whom 
powers are conferred by law. The ambit of the expression ‘‘other authorities” 
in Article 12 was considered by the Supreme Court in Electricity Board, Raja- 
sthan v. Mohan Lal. In the majority judgment in that case it was stated (p. 
1862) : 

“,.. The expression ‘other authorities’ is wide enough to include within it every authority 
created by a statute and functioning within the territory of India, or under the control of the 
Government of India; and we do not see any reason to narrow down this meaning in the context 
in which the words ‘other authorities’ are used in Art. 12 of the Constitution.” 

Mr. Justice J. C. Shah, who constituted the minority, did not agree that the 
expression has such a wide interpretation. His Lordship said (p. 1864) : 

“In my judgment, authorities constitutional or statutory invested with power by law not 
sharing the sovercign power do not fall within the expression ‘State’ as defined in Art. 12. Those 
authorities which are invested with sovereign power, i.e., power to make rules or regulations 
and to administer or enforce them to the detriment of citizens and others fall within the defi- 
nition of ‘State’ in Art. 12, and constitutional or statutory bodies which do not share that 
sovereign power of the State are not, in my judgment, ‘State’ within the meaning of Art. 12 of 
the Constitution”, 

The President and the Governors are covered by the term ‘‘State’’ even under 
the comparatively narrower definition laid down by Mr. Justice J. C. Shah. 

The contention of the learned Advocate General that the President and the 
Governors are not ‘‘State’’ in so far as they exercise legislative powers under 
the Constitution is contrary to several decided cases. Under the proviso to 
art. 309 of the Constitution, the President and the Governors have powers to 
make rules regulating the recruitment and conditions of service of persons ap- 
pointed to public services in connection with the affairs of the Union and the 
States respectively. This rule-making power of the President and the Gover- 
nors is a legislative power. If the above contention of the learned Advocate 
General is right, it would follow that the rules made by the President and the 
Governors under the proviso to Article 309 need not conform with any of the 
fundamental rights guaranteed by Part III of the Constitution. Yet in several 
decisions of the Supreme Court as well as of this Court, rules made by the 
President or the Governors under the proviso to Article 309 have been struck 
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down on the ground that they violated Articles 14 and 16 of the Constitution. 
We may add that legislative powers have been conferred on the President and 
the Governors under some other Articles of the Constitution, such as Articles 
240 and 318. It seems clear that these powers cannot be exercised by the 
President or the Governors so as to violate fundamental rights. 

Assuming that the Governor is ‘‘State’’ within Article 12, the learned Ad- 
vocate General argued that the Governor’s legislative powers under sub-para. 
1 of para. 5 of the Fifth Schedule are not limited by any provision relating 
to fundamental rights, because sub-para. (/) starts with the clause ‘‘Notwith- 
standing anything in this Constitution.”’ 

It appears to us that the non obstante clause in sub-para. (/) of para. 5 has 
no reference whatever to the fundamental rights guaranteed by the provision in 
Part III of the Constitution. Sub-para. (J) confers power on the Governor 
to direct that any particular Act of Parliament or of the State Legislature shall 
not apply to a Scheduled Area or that it shall apply to a Scheduled Area 
subject to such exceptions and modifications as he may specify. Only such 
provisions in the Constitution as come in the way of the exercise of this power 
by the Governor are covered by the expression ‘‘notwithstanding anything in 
this Constitution.” The non obstante clause obviously refers to provisions 
like the one found in Article 245 of the Constitution, which lays down that 
Parliament may make laws for the whole or any part of the territory of India 
and that the Legislature of a State may make laws for the whole or any part 
of the State. It is significant that although the Government of India Act, ' 
1935, was not concerned with fundamental rights, a similar non obstante clause 
was found in s. 92(J) thereof, which corresponded with sub-para. (/) of para 5 
of the Fifth Schedule of the Constitution. 

The non obstante clause in sub-para. (J) of para. 5 cannot be held to affect 
the fundamental rights guaranteed by the Constitution for the simple reason 
that those rights were not conceived by Constitution-makerg as being merely 
in the nature of restrictions on the powers of the various legislative bodies set 
up by the Constitution. Fundamental rights are the rights guaranteed to in- 
dividuals. They are fundamental because the Constitution is founded on them. 
One effect of the guarantee of fundamental rights is that, as provided by el. (2) 
of Article 13, any law made by the State is void if it contravenes any of them. 
But the guarantee of fundamental rights to individuals has several other con- 
sequences. One such consequence is specified in cl. (Z) of Article 18, which 
lays down that all laws in force in the territory of India immediately before 
the commencement of the Constitution are void to the extent to which they 
are inconsistent with fundamental rights. These laws were obviously made by 
the legislative bodies other than the bodies set up by the Constitution. Another 
consequence of the recognition of the fundamental rights of individuals is 
that these rights are capable, in appropriate cases, of being exercised as against 
the executive action of the State. Articles 14 and 16 of the Constitution pro- 
tect the individual from arbitrary executive action of the State no less than 
from its arbitrary legislative action. Similarly, Article 21 which gays that no 
person shall be deprived of his life or personal liberty except according to 
procedure established by law, Article 22(/) which says that every arrested 
person shall be informed of the grounds of his arrest and shall not be denied 
the right to consult and to be defended by a legal practitioner of his choice, 
Article 22(2) which requires that every person who is arrested and detained 
in custody shall be produced before the nearest Magistrate within a period of 
24 hours of his arrest, operate as limitations on the executive action of the 
State. Some fundamental rights, moreover, are intended to be exercised against 
other members of society. Thus Article 17 forbids the practice of untoucha- 
bility and provides that the enforcement of any disability arising ont of un- 
touchability shall be an offence punishable in accordance with law. Article 23 
prohibits traffic in human beings and forced labour. Article 24 prohibits the 
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employment of children below the age of 14 in any factory or mine. Since the 
fundamental rights guaranteed to individuals are not merely in the nature of 
restrictions on the legislative powers of authorities set up by the Constitution, 
it follows that the non obstante clause in sub-para. 1 of para. 5 of the Fifth 
Schedule has no reference to the provisions contained in Part III of the 
Constitution. 

What is stated above is borne out by the anomalies which are bound to 
occur if the said non obstante clause is so interpretated as to cover the provisions 
in the Constitution relating to fundamental rights. On such interpretation, 
the Governor will be free to violate fundamental rights in providing exceptions 
and modifications in any Act of the Parliament or the State Legislature in its 
application to a Scheduled Area. All the laws, however, which were enacted 
by the Governor under s. 92 of the Government of India Act of 1935 and which 
were in force in the Scheduled Area at the commencement of the Constitution 
would be void to the extent to which they are inconsistent with fundamental 
rights. Again, the Governor will have to respect fundamental rights such as 
those contained in Articles 14, 16, 21, 22 ete. in his executive actioh in the 
Scheduled Area, although he is not bound to respect them in so far as he 
exercises his legislative powers under sub-para. 1 of para. 5. Further, the Acts 
of Parliament or of the State Legislature which apply to the Scheduled Area 
will have to be in conformity with fundamental rights, although this limitation 
would not apply to the exceptions or modifications which the Governor may 

-make in the application of those Acts. Moreover, the people staying in the 
Scheduled Area will be entitled to the fundamental rights such as those embodi- 
ed in Articles 17, 23 and 24 which protect individuals from harmful social 
customs. These anomalies support the conclusion that the non obstante clause 
was not intended to have any reference to the fundamental rights guaranteed 
by the Constitution. 

There are several other reasons which are equally, if not more, weighty in 
support of the above conclusion. It is hardly possible that the makers of the 
Constitution, who solemnly declared in the Preamble that their object was te 
secure to ‘‘all’’ the citizens of India, Justice, Liberty, Equality, and Frater- 
nity, decided to exclude the people in all the Scheduled Areas from the enjoy- 
ment of the fundamental rights which were guaranteed to other citizens. More- 
over, if the makers of the Constitution had intended that the people in Sche- 
duled Areas should be deprived of fundamental rights guaranteed to other 
citizens, a specific and positive provision to that effect would have been made 
in Part III of the Constitution. Articles 33 and 34 of the Constitution provide 
for restrictions on fundamental rights in the case of armed forces and in res- 
pect of areas where Martial law was in force. No such provision in respect 
of Scheduled Areas is to be found in Part III or in any other Part of the 
Constitution. 

There is another consideration which shows that the non obstante clause in 
sub-para. (1) of para. 5 has no reference to the provisions of the Constitution 
relating to fundamental rights. The powers of the Governor under sub-para. 
(1) of para. 5 are limited to the application of particular Acts of Parliament 
or the State Legislature to a Scheduled Area or a part thereof. Under sub- 
para. (2) of para. 5, the Governor has wider plenary powers to make regula- 
tions ‘‘for the peace and good Government’’ of any Scheduled Area in the 
State. When the Governor makes a regulation under sub-para. 2, sub-para. 
(4) requires that the regulation must receive the assent of the President be 
fore it has any legal effect. Moreover, sub-para (5) requires that the Governor 
shall consult the Tribes Advisory Council (set up under para 4) before making 
any regulations in the exercise of his powers under sub-para. 2. Now, if the 
Constitution-makers had intended that the legislative powers of the Governor 
under para. 5 should not be limited by any consideration of fundamental rights, 
the non obstante clause would have been provided in sub-para. (2) rather than 
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in sub-para. (1). The learned Advocate General argued that the legislative 
powers of the Governor under sub-para. (2) are also wide enough to enable 
him to make regulations violative of fundamental rights. We shall presently 
consider the merits of this argument. We are here concerned with the meaning 
of the non obstante clause. Its absence in sub-para. (2), which gives plenary 
legislative powers to the Governor, and its presence in sub-para. (1), which 
gives him very limited legislative powers, make it abundantly clear that the 
clause was not intended to enable the Governor to violate fundamental rights. 

A reference may then be made to paras. 6 and 7 of the Fifth Schedule. 
Para 6 empowers the President to declare what areas in the country shall be 
Scheduled Areas and also to alter the boundaries thereof. If fundamental 
rights were not to prevail in Scheduled Areas, the power of declaring any area 
to be a Scheduled Area and of altering the boundaries of any Scheduled Area 
would not have been conferred on the President. Para 7 empowers Parliament 
by law to amend or repeal any of the provisions of this Schedule and lays 
down that no law made by Parliament in this behalf shall be deemed to be an 
amendment of the Constitution for the purpose of Article 368. This also indi- 
cates that it was not the intention of the Constitution to deny fundamental 
rights to the people residing in Scheduled Areas. 

Besides sub-para (1) of para 5 of the Fifth Schedule, there are other pro- 
visions in the Constitution which confer legislative powers and which contain 
a similar non obstante clause. It can be shown that these provisions also were 
not intended to facilitate the violation of fundamental rights. Article 35 con- 
fers powers on Parliament to the exclusion of the State Legislatures of making 
laws on certain topics referred to in part III, such as abolition of untonchabi- 
lity and prohibition of forced labour and of traffic in human beings. Article 35 
says that ‘‘notwithstanding anything in this Constitution’’, Parliament 
shall have, and the Legislature of a State shall not have, power to make laws 
on those topics. Obviously this non obstante clause was not intended to enable 
Parliament to make laws violative of fundamental rights. The non-obstante 
clause was put in because some of the topics mentioned in that Article would 
have otherwise fallen in either List II or List III of the Seventh Schedule of 
the Constitution. Another instance is found in el. (Z) of Article 364. That 
provision confers powers on the President to direct by publie notification that 
any law made by Parliament or the Legislature of a State or any existing 
law, shall not apply to any major port or aerodrome or shall apply thereto 
subject to such exceptions or modifications as may be specified in the notifica- 
tion. The provision commences with the clause ‘‘Notwithstanding anything in 
this Constitution’’. Here also it is not possible that it was the intention of 
el. (1) of Article 364 to empower the President to make laws violative of funda- 
mental rights. The non obstante clause was added because the provision 
would otherwise be inconsistent with the powers of Parliament and the State 
Legislatures to make laws in respect of major ports and aerodromes. Another 
instance is found in Article 369. That Article confers on Parliament the power 
to make laws in respect of certain matters in the State List or the Concurrent 
List for a period of five years from the commencement of the Constitution. The 
Article starts with the clause “Notwithstanding anything in this Constitution’’. 
It is obvious that the Article does not empower Parliament to make laws on 
the topics mentioned therein so as to violate fundamental rights. 

Our conclusion with regard to the interpretation of sub-para. (J) of para. 5 
of the Fifth Schedule derives support from the recent decision of the Supreme 
Court in Hart Chand Sarda v. Mizo District Council.!8 We will presently exa- 
mine this ease in a somewhat different context. Here it is sufficient to notice 
that the Supreme Court recognized in that case that citizens staying in Tribal 
Areas in the State of Assam are entitled to the fundamental rights guaranteed 
by the Constitution. The administration of these Tribal Areas is governed by 
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the provisions of the Sixth Schedule. If citizens in Tribal Areas of the State 
of Assam are entitled to fundamental rights, it is hardly possible that those 
rights are not available to citizens in Scheduled Areas administered under the 
provisions of the Fifth Schedule. 


We would not have dealt at such length with the meaning of the non- 
obstante clause in sub-para. (1) of para 5 of the Fifth Schedule if our view 
bad not been in conflict with two Division Bench decisions of the Andhra 
Pradesh High Court, on which strong reliance was placed by the learned Ad- 
vocate General. Of these two decisions, the one directly in point is in Naga- 
bhushanam v. Kecy. to Govt.? In that case the Governor of Andhra 
Pradesh, in exercise of his power under sub-para (1) of para 5 of the Fifth 
Schedule, had modified a section m the Andhra Pradesh Panchayat Samithis 
and Zilla Parishads Act, 1959 by adding a proviso thereto. The proviso was 
to the effect that Presidents and Vice-Presidents of Panchayat Samithis in 
Scheduled Areas shall be elected only from amongst those members of the Pan- 
chayat Samithis who belong to Scheduled Tribes. This proviso was challenged 
on the ground that it was discriminatory and violative of fundamental rights 
guaranteed by Part ITI of the Constitution. The learned Judges rejected this 
argument, holding that the non obstante clause in sub-para. (1) of para. 5 of 
the Fifth Schedule enabled the Governor to modify the enactment in such a 
way as to violate fundamental rights. In coming to this conclusion, the learned 
Judges relied on a previous decision of the same High Court in Nageswara 
Rao v. Prinowpal, Medical College™® The learned Judges did not give any 
other reasons in support of their conclusion. It is possible that the proviso 
impugned in that case was valid in view of cl. (4) of Article 15 which allows 
special provisions to be made, inter alia, for the advancement of Scheduled 
Tribes. No reference to that clause, however, was made in the judgment of 
the Division Bench. Turning then to the earlier case Nageswara Rao v. Prin- 
cipal, Medical College, we find that the judgment therein disposed of a number 
of petitions filed under Article 226 of the Constitution. The petitions related for 
the most part to a reservation which was made in favour of ‘‘multi-purpose 
candidates” (i.e. those who had passed the Higher Secondary Certificate Exa- 
mination) in the matter of admission to the Pre-professional course in Medicine 
in various medical colleges in the State of Andhra Pradesh. The reservation 
was to the extent of 1/8rd of the total number of seats available for admission 
by open competition. The Division Bench which heard the case held that the 
reservation was fair and was not discriminatory. Several petitions were dis- 
missed on that ground. The learned Judges then turned to a petition which 
had been filed by a student who came from the part of Andhra Pradesh known 
as Telangana. The same reservation in favour of multi-purpose students which 
was found by the Division Bench to be non-discriminatory was made in this 
case also, but here it was made in pursuance of a recommendation of the Re- 
gional Committee appointed by a Presidential Order issued under Article 371(7) 
of the Constitution as amended by the Constitution (Seventh Amendment) 
Act, 1956. Clause (7) of Article 371 provides: 

“Notwithstanding anything in this Constitution, the President may, by order made with 
respect to the State of Andhra Pradesh or Punjab, provide for the constitution and functions 
of regional committees of the Legislative Assembly of the State, for the modifications to be 
made in the rules of business of the Government and in the rules of procedure of the Legislative 
Assembly of the|State and for any special responsibility of the Governor in order to secure the 
proper functioning of the regional Committees.” 

The Division Bench observed that the recommendations of the Regional Com- 
mittee appointed by Presidential Order issued under Article 371(7) had the 
force of law and that the recommendations would prevail even if they were in 
any way inconsistent with any provision of the Constitution to the extent they 
19 [1965] ALR. A.P. 382. 20 [1062] A.LR. AP, 212. 
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bore only on matters of general policy. The Division Bench went on to say 
(p. 219): 

“...In our opinion, this consequence flows from the non-obstante clause of Art. 871. If 

that is the real legal position, the reservation for Multipurpose candidates cannot be brought 
in issue either as being without competence or as being in contravention of Art. 14 of the Con- 
stitution.” 
As observed above, the Division Bench had held earlier in its judgment that 
this reservation in favour of Multi-purpose candidates was fair and non-dis- 
criminatory. The Division Bench then went on to deal with another objection 
of the same petitioner, relating to a reservation of a maximum of 3% of the 
total number of seats for candidates who had distinguished themselves in sports 
and extra curricular activities. This reservation was also supported by a re- 
commendation of the Regional Committee, and the Court therefore held that 
the reservation was -valid even if it contravened Article 14 of the Constitution. 
Immediately thereafter the Court went on to say: 

“In any event, the petitioner does not seem to have any chance of securing admission, the 
marks obtained by him being too low.... So, even if these reservations are struck down as 
being illegal, there is very little chance of his obtaining admission....” 

It will be seen that while the decision in Nagabhushanam v. Kecy. to Govt. 
merely followed the earlier case Nageswara Rao v. Principal, Medical College, 
the views expressed in this earlier case about the effect of the non obstante 
clause in Article 371(/) of the Constitution were largely obiter and were not 
the result of adequate arguments addressed at the Bar. No reasons have beeu 
given in either case in support of the view that the non obstante clause, whether 
in Article 371(/) or in sub-para. 1 of para. 5 of the Fifth Schedule, had the 
effect of permitting the violation of fundamental rights guaranteed by the 
Constitution. We have given detailed reasons why we are unable to accept that 
view. With respect, therefore, we cannot follow these decisions of the High 
Court of Andhra Pradesh. ` 

Turning next to sub-para (2) of para 5 of the Fifth Schedule, the learned 
Advocate General argued that, even in the absence of a non obstante clause, 
the plenary legislative powers given to the Governor by that provision enable 
him to override the fundamental rights in making Regulations in respect of 
Scheduled Areas. The learned Advocate General relied in support of this 
argument on the observations of the Privy Council in The Queen v. Burah,! 
relating to the manner in which a Court should examine the legislative compe- 
tence of bodies possessed of plenary powers of legislation. Their Lordships 
observed (p. 193) : 


“...The Indian Legislature has powers expressly limited by the Act of the Imperial Parlia- 
ment which created it, and it can, of course, do nothing beyond the limits which circumscribe 
these powers. But, when acting within those limits, it is not in any sense an agent or delegate 
of the Imperial Parliament, but has, and was intended to have, plenary powers of legislation, 
as large, and of the same nature, as those of Parliament itself. The established Courts of 
Justice, when a question arises whether the prescribed limits have been exceeded, must of 
necessity determine that question; and the only way in which they can properly do so, is by Jook- 
ing to the terms of the instrument by which, affirmatively, the legislative powers were created, 
and by which, negatively, they are restricted.” 

The learned Advocate General argued that sub-para 2 of para 5 of the Fifth 
Schedule read with Article 244 shows, affirmatively, that the Governor has plen- 
ary powers to make Regulations for the peace and good Government of Schedul- 
ed Areas and that there is nothing in these provisions which shows, negatively, 
that these powers are restricted in any manner. There is, in our view, no sub- 
stance in this argument. A restriction on the legislative powers of the Gover- 
nor is found in cl. (2) of Article 18 of the Constitution which provides that 
the State shall not make any law which takes away or abridges the fundamental 
rights conferred by Part III of the Constitution. In view of this express pro- 
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vision, it is impossible to hold that the legislative powers of the Governor 
under sub-para 2 of para 5 are subject to no restriction. 


The learned Advocate General then argued that Article 244 and Schedules V 
and VI of the Constitution represent a total departure from the legislative and 
executive provisions which are applicable to the Union and the States. The 
distribution of legislative powers between the Union Parliament and the State 
Legislatures has been provided in Part XI of the Constitution. Articles 73 and 
162 show that the executive power of the Union extends to the matters with 
respect to which Parliament has power to make laws and that the executive 
power of a State extends to the matters with respect to which the Legislature of 
a State has power to make laws. The learned Advocate General pointed out 
that, according to the scheme of Article 244 and the Fifth and Sixth Schedules, 
the distinction between Federal and State subjects has been abrogated and the 
Governor has been given legislative and executive power on all subjects relat- 
ing to the peace and good government of Scheduled Areas and Tribal Areas. 
The learned Advocate General then emphasised that Article 244 of the Consti- 
tution, which lays down that the provisions of the Fifth and the Sixth Sche- 
dules shall apply to the administration of Scheduled Areas and Tribal areas, 
does not contain a clause that the Article is ‘‘subject to other provisions of the 
Constitution’’. From the absence of such a clause, the learned Aovocate General 
argued that Article 244 is not subject to the provisions of the Constitution which 
guarantee fundamental rights. The learned Advocate General took us through 
the various Articles of the Constitution where phrases such as ‘‘subject to the 
provisions of this Constitution’’ or ‘‘subject to the other provisions of this Part?’ 
or other similar clauses have. been used, and cited a number of decisions in 
which the Supreme Court dealt with questions involving the interpretation of 
such provisions. The learned Advocate General also took us through the vari- 
ous paras of the Sixth Schedule and emphasised the extensive powers, execu- 
tive, legislative and judicial, which are enjoyed thereunder by Regional and 
District Councils in the Tribal Areas of Assam. In particular, the learned 
Advocate General drew our attention to the provisions of para 10 of the Sixth 
Schedule which empower the District Council to make Regulations for the re- 
gulation and control of money-lending and trading within the district by persons 
other than Scheduled Tribes resident in the district, and argued that these 
provisions are inconsistent with some of the fundamental rights guaranteed by 
the Constitution. On these grounds the learned Advocate General asked us to 
hold that the legislative powers which have been conferred by the Fifth and 
Sixth Schedules are not limited by provisions of the Constitution relating to 
fundamental rights. 

We are of the view that the fact that a separate scheme for the administra- 
tion of Scheduled Areas and Tribal Areas has been laid down by Article 244 and 
the Fifth and Sixth Schedules of the Constitution has no bearing on the ques- 
tion whether the individuals residing in these areas are entitled to the enjoy- 
ment of the fundamental rights guaranteed by the Constitution. Clause (2) 
of Article 13 says in clear and categorical terms that the State shall not make 
any law which contravenes any of the fundamental rights and it must, there- 
fore, follow that the legislative powers granted in any part of the Constitution 
are subject to the limitation imposed by el. (2) of Article 18, even if it is not 
stated in the particular Article by which the legislative powers are granted 
that the Article is ‘‘subject to the other provisions of the Constitution.’’ It 
is, however, not necessary to. deal further with this part of the learned Advo- 
cate General’s argument, because the argument is in effect negatived by the 
decision of the Supreme Court in Hart Chand Sarda v. Mizo District Council. 
The appellant in that case was a non-tribal and was a trader in one of the 
tribal districts of Assam. He had a temporary licence to carry on his trade 
in that district. The Executive Committee of the District Council passed an 
order refusing a further renewal of the licence gnd directing the appellant to 
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remove his properties from the District. This order was passed by the Execu- 
tive Committee in exercise of its powers under s. 8 of a Regulation which had 
been made by the District Council under para 10 of the Sixth Schedule of the 
Constitution. In the majority judgment of the Supreme Court it was observ- 
ed (p. 881): : 

re ae being a citizen of India and the Mizo District being part of the Union 

Territory he has undoubtedly a fundamental right under Art. 19(1)(g) to carry on trade in any 
part of the country including the Mizo District. Any restriction infringing such a right can 
only be sustained if it is a reasonable restriction imposed in the interest of the genera] public 
as envisaged by Art. 19(6)”. 
The majority held that s. 3 of the Regulation contained no principle to guide 
the authority concerned with granting or refusing to grant a licence and was, 
therefore, an unreasonable restriction on the fundamental right guaranteed 
under art. 19(1)(g) of the Constitution. The minority judgment of Bachawat 
J. also proceeded on the basis that the appellant was entitled to the fundamental 
right guaranteed by art. 19(7)(g) of the Constitution, but his Lordship held 
that s. 8 of the Regulation did not amount to an unreasonable restriction of 
that right. This decision shows that there is no substance in the learned Advo- 
eate General’s contention that the provisions of Article 244 and of the Fifth 
and Sixth Schedules permit legislation violative of fundamental rights. 

While emphasising that sub-para (2) of para 5 of the Fifth Schedule, which 
confers plenary legislative powers on the Governor, does not begin with the 
clause ‘‘subject to the other provisions of the Constitution’’, the learned Advo- 
cate General argued that there is a certain scheme discernible in the Consti- 
tution, and the scheme, according to the learned Advocate General, is that 
whenever legislative powers are granted to any authority and the powers are. 
intended to be subject to fundamental rights, the. above or a similar clause is 
inserted in the Article by which the legislative powers are granted. To esta- 
blish the alleged scheme, the learned Advocate General relied on Articles 245 
(1), 123(3) and 213(3). Article 245(/) lays down: 

“Subject to the provisions of this Constitution, the Parliament may make laws for the 

whole or any part of the territory of India, and the Legislature of a State may make laws for the 
whole or any part of the State.” 
According to the learned Advocate General, the clause ‘‘subject to the provi- 
sions of this Constitution’? was inserted in order to secure that Parliament 
and the State Legislatures shall exercise their legislative powers in such a way 
as not to violate fundamental rights. Article 123 confers powers on the 
President to promulgate Ordinances at a time when the IJouses of Parliament 
are not in session, and the learned Advocate General drew our attention to 
cl. (3) of that Article which says: 

“Tf and so far as an Ordinance under this article makes any provision which Parliament 

would not under this Constitution be competent to enact, it shall be void”. 
According to the learned Advocate General, it is this provision which prevents 
the President from promulgating an Ordinance violative of fundamental rights. 
Article 213 contains a similar provision to enable Governors to promulgate 
Ordinances during the recess of State Legislatures, and here again cl. (3) 
provides : 

“If and so far as an Ordinance under this article makes any provision which would not be 
valid if enacted in an Act of the Legislature of the State assented to by the Governor, it shall 
be void:...’’. 

We find this argument to be misconceived. In view of the express provi- 
sion contained in cl. (2) of Article 13 that the State shall not make any law 
violative of fundamental rights, it was clearly unnecessary to repeat the same 
statement in every Article by which legislative powers are conferred on differ- 
ent authorities by the Constitution. The restrictive clauses which are found 
in Articles 245, 123 and 213 were not provided with a view to ensure that 
fundamental rights are not viglated in exercise of the powers granted by those 
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Articles. The restrictive clauses have a very different purpose. Without the 
restrictive clause, Article 245(/) would read: 

“Parliament may make Jaws for the whole or any part of the territory of India, and the 
Legislature of a State may make laws for the whole or any part of the State”. 
Such a statement would obviously be defective, because the legislative powers 
of Parliament and the State Legislatures are also restricted by provisions re- 
lating to the division of powers between the Union and States. Sub-clause 
(3) of Article 123 says that an Ordinance promulgated by the President shall 
be void if it makes any provision which Parliament would not be competent 
to enact, and the purpose of this restrictive clause clearly is that the President 
must confine an Ordinance to be promulgated by him to such topics as are 
within the legislative competence of Parliament. Similarly, the purpose of 
el. (3) of Article 213 is to secure that an Ordinance promulgated by a Governor 
is confined to the ambit of the legislative competence of the State Legislature. 
That these are the purposes of the restrictive provisions in these Articles is 
borne out by the fact that similar restrictions were found in the corresponding 
sections of the Government of India Act, 1935. Section 99(/) of the Govern- 
ment of India Act, 1935, which corresponded with Article 245(7) of the Con- 
stitution, provided: 


“Subject to the provisions of this Act, the Federal Legislature may make laws for the whole 
or any part of British India or for any Federal'State, and a Provincial Legislature may make laws 
for the Province or for any part thereof”. 


Sub-section (3) of s. 42 of the Government of India Act, 1935, which corres- 
ponded with cl. (3) of Article 123 of the Constitution, laid down : 


“If and so far as an Ordinance under‘this section makes any provision which the Federal 
Legislature would not under this Act be competent to enact, it shall be void”. 
Sub-section (3) of s. 88, which corresponded with cl. (3) of Article 213, read: 
“If and so far as an ordinance under this section makes any provision which would not be 
valid if enacted in an Aot,of the Provincial Legislature assented to by the Governor, it shall 
be void.’ 

We are accordingly of the view that the legislative powers conferred on the 
Governor by sub-paras (1) and (2) of para 5 of the Fifth Schedule do not 
empower him to make amendments or pass Regulations violative of any of 
the fundamental rights guaranteed by the Constitution. 

Towards the end of his argument, the learned Advocate General urged that 
the impugned Notification and the impugned Regulation are severable and that, 
even if the Regulation is struck down as unconstitutional, the Notification 
should be upheld. It appears to us that the doctrine of severability hag no 
application to the case before us.. We have not found the impugned Notifica- 
tion to be valid and the impugned Regulation to be void. Our view, on the 
contrary, is that although each. of the impugned enactments may appear to be 
innocent by itself, they are parts of a legislative scheme, the object and effect 
of which was to deprive the petitioner of his fundamental right under Article 
19(1) (f) of the Constitution. If we are right in this view, both the impugned 
enactments must be struck down. 

In the result we hold that the impugned enactments violate the petitioner’ 8 
fundamental right under Article 19(1) (f) of the Constitution and are’ void. We 
aceordingly direct respondents’ Nos. 1 to 4 to refrain from enforcing the im- 
pugned enactments against the petitioner. 

Regarding costs, it “must be observed that the arguments in this case went 
on for nearly 10 days. We direct that the petitioner’s costs should be paid by 
the first respondent, the State of Maharashtra, and that. the costs should be 
assessed at Rs. 5,000. 

It has been brought to our notice that, in reply to an application for interim 
relief which had been filed by the petitioner in this case, the learned Advocate 
General stated to the Court on 14th October 1964 that, in the event of this peti- 
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tion being finally decided in favour of the petitioner, the respondents undertake 
to pay the reasonable costs thrown away by the petitioner in lodging and pro- 
secuting applications before the Mamlatdar under s. 3 of the impugned Regu- 
lation. This statement of the learned Advocate General has been recorded in 
an order passed by Tambe and Naik JJ. on 14th October 1964. The learned 
Judges directed that the costs of the applications mentioned above should be 
assessed by and under the directions of this Court and gave liberty to the 
parties to apply for that purpose. Mr. Sorabji for the petitioner applied today 
that the costs should be assessed as provided in the said order. This petition, 
however, has not yet been ‘‘finally decided’’. If the respondents do not appeal 
to the Supreme Court from this decision, or if they appeal and the appeal is 
dismissed, the petitioner will be at liberty to apply for assessment of the said 


costs. 
- Order accordingly. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 
BHIMA TIMA DHOTRE v. THE PIONEER CHEMICAL CO.® 
Indian Evidence Act (I of 1872), Secs. 67, 59, 91, 61, 62—-Document duly proved by witness as 
` to tts handwriting and signature—Admissibility of document. 

A hand-written post-card was sought to be admitted in evidence as the same was duly 
proved by the evidence of a witness who had deposed to its handwriting as well as signature. 
Held, that the post-card could not be admitted in evidence. 

In the matter of Mr. D. and Mr. S, not agreed with, but followed as binding, Con- 
trary view expressed. 

Madholal Sindhu v. Asian Assu. Co. Lid.*, Jiyajirao Cotton Mills v. Gill and Co? and 
Mobarik Ali v. State of B’bay*, referred to. 


Tuer facts appear in the judgment. 


P. A. Poonawalla, with M. Y. Wadia, for the plaintiffs. 
B. J. Kapadia, with 8S. H. Paralkar, for the defendants. 


VIMADALAYT J. After Mr. Poonawalla had examined all his witnesses but 
before he closed his case, Mr. Poonawalla applied that the post-card dated 
August 22, 1958, which had been marked X for identification, be admitted in 
evidence as an exhibit, as the same has been duly proved by the evidence of 
plaintiff No. 2 who has deposed to its handwriting as well as signature. In 
support of that application, Mr. Poonawalla has not relied upon any autho- 
rity, but has advanced the simple contention that once a document is proved 
it must be admitted in evidence, and that once it is admitted in evidence he 
is entitled to rely on its contents. As the question is, however, of consider- 
able importance and occurs very frequently in the course of trials in Courts, 
I am bound to consider all the authorities on the same. 

Mr. Poonawalla’s application was opposed by Mr. B. J. Kapadia on behalf 
of the defendants who relied in support of his objection on the decision in the 
ease of Madholal Sindhu v. Asian Assu. Co. Ltd! In that case, Bhagwati J. 
held that a document could not be admitted in evidence without calling the 
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signatory or the writer thereof, if what was sought to be proved was the con- 
tents of that document. Bhagwati J. took the view (at p. 148) that proof of 
the signature or the handwriting in respect of a document in accordance with 
s. 67 of the Evidence Act would be ‘‘sufficient in those cases where the issue 
between the parties was whether a document was signed or written wholly or 
in part by that person.’’ The decision of Bhagwati J. was considered by 
Coyajee J. in an unreported ruling on admissibility given by him on August 
12, 1952, in Jiyajirao Cotton Mills v. GUL & Co? In that ruling, Coyajee J. 
has differed from the view taken by Bhagwati J. and has held that the mere 
fact that a party might be unable to call the author of the document as a wit- 
ness does not affect its admissibility, although it may considerably damage the 
probative value of such a document. He, therefore, allowed the document in 
question which was a letter to be admitted in evidence on proof of the signatures 
thereon. It was observed by Coyajee J. in the said ruling that the admission 
of a document only means that the contents of the document are produced 
before the Court in the form of evidence. It is at that stage that the Court 
applies its mind to see whether it is a reliable document and what is the pro- 
bative value of that document. He observed that the statements in a doeu- 
ment admitted in evidence are not, and certainly not, admitted as true state- 
ments, because, like any other evidence, it would have to be weighed, its pro- 
bative value ascertained, and either accepted or rejected. In the case of 
Mobarik Ali v. State of B’bay3 the Supreme Court held that proof of the 
authorship of a document is proof of a fact, like that of any othr fact, and 
the evidence relating thereto may be direct or circumstantial. It was fur- 
ther observed in the judgment in the said case that proof of the handwriting 
of the contents, or of the signature, by one of the modes provided in ss. 45 
and 47 of the Evidence Act was not the only mode, and that a document 
may also be proved by the internal evidence afforded by the contents of the 
document itself. The last mode of proof would be of considerable value 
where the disputed document purports to be a link in a chain of correspond- 
ence, some links in which are proved to the satisfaction of the Court. This 
question came up again for consideration very recently before a Division 
Bench of this Court in thé case of In the matter of Mr. D. and Mr. S.,4 in 
which their Lordships approved of the decision of Bhagwati, J. in the case of 
Madholal Sindhu v. Asian Assu. Co. Lid. cited above and held as follows 
(at Pp: 232-233) : 

«To conclude this part of the discussion, we hold, in the first place, that what has been 
tain proved is the signature of Abreo and not the writing of the body of the document at 
exh. 28 and secondly, that even if the entire document is held formally proved, that does not 
amount to a proof of the truth of the contents of the document. The only person competent 
to give evidence on the trutbfulness of the contents of the document was Abreo.” 


Their Lordships distinguished Mobartk Ak’s case on the ground that the only 
question that arose before the Supreme Court in that case related to formal 
proof of the document, and the further question about proof of the contents 
of the document did not arise in that-case. 

I agree with the construction which the Division Bench in the case of In 
the matter of Mr. D. and Mr. S&., has placed on the judgment of the Supreme 
Court in Mobarik Ali’s case, but I do not agree with the view which the 
Division Bench has taken in regard to the admissibility of documentary evid- 
ence. I am, however, bound by that decision which is the decision of a Divi- 
sion Bench and, following the same, I must uphold the objection taken by 
Mr. Kapadia with regard “to the admissibility of the document in question be- 
fore me. Even 80, T feel that as the point is of considerable importance, I 
must express my own views with regard to the same. 

2 (1952) O.C.J. Suit No. 884 of 1951, 8 (1957) 61 Bom. L.R. 58, at p. 66-67, 


decided by Coyajee J., on August 12, 1952 S.C. 
(Unrep.). 4 (1961) 68 Bom. L. R. 228. 
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In my opinion, to hold that a document is not admissible for proof of its 
contents unless the writer is called, is to denude documentary evidence of all 
its value and is clearly contrary to certain express statutory provisions to be 
found in the Evidence Act to which I will presently refer. Documentary 
evidence becomes meaningless if the writer has to be called in every case to 
give oral evidence of its contents. If that were the position, it would mean 
that, in the ultimate analysis, all evidence must be oral and that oral evid- 
ence would virtually be the only kind of evidence recognised by law. That, 
however, is not the position under the Evidence Act. The definition of the 
term ‘‘evidence’’ in s. 3 of the Evidence Act lays down that evidence means 
and includes statements made by witnesses, which are called oral evidence, 
and documents produced before the Court, which are called documentary evid- 
ence. Section 59 of the said Act enacts that all facts, except the “contents”? 
of documents, may be proved by oral evidence. This provision would clearly 
indicate that to prove the contents of a document by means of oral evidence 
would be a violation of that section, and s. 91 expressly prohibits that being done 
in the case of contracts, grants or other dispositions of property which have been 
effected in writing. That, however, is not all. Section 61 of the said Act 
lays down in unambiguous terms: ‘The contents of documents may be prov- 
ed either by primary or by secondary evidence’’, and s. 62 makes it clear that 
primary evidence means the document itself produced for the inspection of 
the Court. Needless to say, in view of the provisions of s. 67 of the Evid- 
ence Act, a document must, however, be proved in the manner provided by 
ss. 45, 47 or 73 of the said Act, or by the internal proof afforded by its own 
contents as laid down in Mobarik Ali’s case. What is important to note is 
the use of the word ‘‘contents’’, both in ss. 59 and 61 of the Evidence Act, 
which leaves no room for doubt that when a document is proved in the man- 
ner laid down by the Evidence Act, the contents of that document are also 
proved. Of course, as Coyajee J. has observed, if the writer is not called 
and the matter merely rests on proof of the document, it will be for the 
Court to consider, on the facts of each case, what probative value should be 
attached to the statements contained in the document. The view taken with 
regard to admissibility of documentary evidence in Madholal Sindhw’s case as 
well as in the case of In the matter of Mr. D. and Mr. 8., is based largely 
on the assumption that oral evidence is always superior to documentary evid- 
ence because it is on oath and can be subjected to ecross-examination. What 
is, however, overlooked is that a contemporaneous record is often much safer 
and has more probative value than oral evidence led at the trial, even though 
that oral evidence may have been given on the most solemn oath and subjec- 
ted to the most rigorous cross-examination. It is for that reason that the 
Evidence Act advisedly lays down that the contents of a document can be- 
proved by proving the document in the usual manner. a proposition that 
emerges unequivocally from a combined reading of ss. 59, 61 and 62 of that 
Act. To require that the writer of the document should be called is, in my 
opinion, to import in regard to documentary evidence the rule laid down in s. 60 
of the Evidence Act which, in turms, applies only to oral evidence, and to ignore 
the several statutory provisions set out above. 

There can be no doubt that a statement contained in a document mav also 
be hearsay evidence, as when the writer says in a letter, ‘“X told me that Y 
had died”. Such a statement not being within the knowledge of the writer 
himself and being based on what he heard from somebody else, would be 
written hearsay. The contents of a document, duly proved, are received in 
evidence as statements made by the writer. What somebody else told the 
writer does not, however, become his statement merely because he reproduces 
it in the document and cannot be said to be the ‘‘contents’’ of the document 
in which his statements are recorded. The passage from Halsbury, 3rd edn., 
Vol. 15, para. 533 at p. 294, cited in the Division Bench judgment in the 
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case of In the matter of Mr. D. and Mr. S., if properly construed, in my 
opinion, lays down nothing more than that proposition. In fact, it states 
that the contents of counsel’s opinion would be admissible for the purpose 
of proving what the opinion was, but would not be admissible to prove the 
truth of any statement of fact made by counsel in his opinion, which 
would be a matter which he has only heard from somebody else. Statements 
in a document are admissible to the same extent to which they would be ad- 
missible if the writer had made those statements from the witness-box——no 
less and no more. Legal propositions, such as that proof of a document does 
not amount to proof of “the truth’’ or ‘‘the correctness” of its contents, or 
that proof of a document is no ‘‘gnarantee of the truth or correctness’ of its 
contents, are, In my opinion, entirely out of place in regard to the question 
of admissibility of documentary evidence. The question that arises at that 
stage is only this: ‘‘On execution being proved, can the document be used for 
the purpose of proving its contents?’ The answer must be: ‘‘Yes, to the 
same extent as oral evidence to that effect’’. The object of proving a docu- 
ment is, no doubt, to prove the truth or correctness of those contents, but whe- 
ther it amotints to proof of ‘‘the truth’’ of the contents of the document is 
purely a question of probative value and not of admissibility. There is no 
guarantee of the truth of the contents of a document merely by reason of the 
proof of that document, but neither would there be any guarantee of the truth 
of oral evidence merely by reason of the fact that the deponent has stated the 
same on oath, and has subjected himself to cross-examination. In my opinion, 
the view taken by Bhagwati J. in Madholal Sindhw’s case as well as by the 
Division Bench in the case of In the matter of Mr. D. and Mr. 8., is contrary 
to ‘the plain language of ss. 59 and 61 of the Evidence Act which in terms 
refer to ‘‘the contents’’ of documents, and is in violation of the fundamen- 
tal rule of evidence that lies at the root of ss. 59 and ‘91 of the said Act that 
the contents of a document cannot be proved by oral evidence. Being bound 
by the decision of the Division Bench in the case of In the matter of Mr. D. 
and Mr. S., I must, however, follow the same and decline to admit the post- 
card marked “X” (for identification) in evidence. 


Solicitors for the plaintiffs: Damkevala & Co. 
Solicitors for the defendants: Pathare & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


` Before Mr. Justice Padhye. 
MANORAMABAI BAPURAO v. SATYABHAMABAT BAPURAO.*® 


Bombay Court-fees Act (Bom. XXXVI of 1959), Schedule 2, Art. 1—Civil Procedure Code (Act 
V of 1908), O.XVIII, r. 11—Civil Manual, Chapter IX, para 211(2)—Whether objection to 
question put to witness should be. put in writing by party objecting—Court requiring such 
writing to be made—Whether such writing an application under art. 1 Schedule 2, Bombay 
Court-fees Act—Practice. , 

Order XVIII, r.11 of the Civil Procedure Code, 1908, and para 211(2) of Chapter IX of 
the Civil Manual issued by the High Court do not require that an objection to a particular 
question should be taken by the party or his pleader in writing or by an application. Rule 
11 of O.XVIII of the Code however does not forbid taking any application in writing or any 
writing for the matter of that, when an objection is taken. Such a writing which the 

‘Court requires from the party or the counsel cannot be taken as an application as provided 
in art. 1, Schedule 2 of the Bombay Court-fees Act, 1959, and such writing which the party 
or the counsel will be giving as directed by the Court will not require any Court-fee stamp. 


"Decided, April 3, 1968. Civil Revision Application No. 119 of 1968. 
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It is a right of a party or a counsel to object to questions which, according to him, are 
not relevant or admissible or frivolous or vexatious and if such objections are raised to the 
questions, it is the duty of the Judge to decide whether such questions should be allowed 
or disallowed and he is enjoined by the Civil Procedure Code as well as the Rules framed 
by. the High Court to record such questions, objections, answers and the decision with 
reasons in the deposition itself. 

Mancramabat v. Satyabhamabai', referred to. 


Tre facts are stated in the judgment. 


J. N. Chandurkar, for the applicants. 
K. H. Deshpande, for the opponent. 


Papaye J. This revision petition raises a question about Court-fees. It 
arises in this way. 

In the suit before the trial ‘Court, plaintiff No. 1 was being examined as a 
witness on her behalf. While questions were being put to plaintiff No. 1 in 
eross-examination, the counsel for the plaintiffs objected to those questions 
being put. The evidence of plaintiff No. 1 was lengthy one and, as observed 
by the learned trial Judge, consisted of about 59 pages and the ‘evidence was 
being recorded from July 6, 1966 to August 19, 1966. When the objections 
grew frequent, the learned Judge directed the plaintiffs’ counsel to put the 
questions and his objections in writing. This order was challenged by the 
plaintiffs in Civil Revision Application No. 356/66}. This Revision Appli- 
cation was dismissed by the order dated April 19, 1967. It was contended in 
the revision that O. XVIII, r. 11 of the Civil Procedure Code or sub-para. (2) 
of para. 211 of Chapter IX of the Civil Manual issued by this Court do not 
require any writing incorporating the objections to the questions objected to 
and in that context it was observed in the judgment of the aforesaid civil re- 
vision application that there was nothing in the sub-para. (2) of para. 211 of 
‘Chapter IX of the Civil Manual or in r. 11 of O. XVIII of the Civil Pro- 
cedure Code to support the contention of Mr. Chandurkar that the Judge has 
no power to call upon the objector to specify the questions and the objections 
thereto in writing. It was then observed that normally a Judge records the 
question and objection thereto on an oral objection being raised, but if the 
Judge finds that frivolous objections are being raised or are being repeated 
or if he has an apprehension that his record of the question or of the objec- 
tion as made by him may be questioned by the counsel, he will be perfectly 
justified in calling upon the counsel to put down the question and the objec- 
tion thereto in writing so that he may reproduce the question, the objection 
and his decision thereon in the deposition sheet as per sub-para. (2) of 
para. 211; and no hard and fast rules can be laid down in this connection 
and the matter must be left to the good sense of the counsel and the Judge. 
The learned Judge further observed that he was not prepared to lay down 
any general rule and each case must depend on its own facts. With these 
observations, the revision application filed on behalf of the plaintiffs was 
dismissed. 

When the matter went back to the learned Judge for recording further 
evidence, ‘the plaintiffs wanted to be assured that whenever a question was ob- 
jected to and it was put in writing with the objection thereon, such a writing 
would not be required to be stamped and that the plaintiffs would be allowed 
to put in unstamped pursis for the said purpose. A further request was made 
on behalf of the plaintiffs that whenever such a question is put and an ob- 
jection raised by the plaintiffs in writing, the said question, objection and the 

1 (1966) Civil Revision ppicanon No. 1986, decided by L. M. ie son on A 
856 of 1966, decided by L Paranjpe J., 19. 1967 (Manoramabai ‘atyabham 


on April 19, 1967 (U 


(Onrep.). 
+ (1966) Civil Rovian Alicia Ne, 8560f > `; 
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decision of the Court may be reproduced in the deposition sheet as required 
by O. XVIII, r. 11, Code of Civil Procedure and para. 211(2) of Chapter IX 
of the Civil Manual issued by the High Court. On this application, the 
learned Judge of the trial Court passed an order taking the view that the ap- 
plication which contained a request to the Court that a particular question 
should not be allowed is an application which should be required to be stamp- 
ed under art. 1 of Schedule 2 of the Bombay Court-fees Act. It is not, 
according to him, a pursis of the parties or pleaders to the enquiry made by 
the Court. He, therefore, directed that such an application should bear a 
Court-fee stamp of 65 P. This order is now challenged in the present revi- 
sion application. 

Order XVIII of the Civil Procedure Code lays down the procedure of hear- 
ing of the suit and examination of witnesses. It lays down how the Presi- 
ding Officer is to control recording of the evidence of the witnesses and how 
the witnesses are to be examined. Rule 11 of O. XVIII lays down the pro- 
cedure where a question put to a witness is objected to by a party or his 
pleader and the duty laid on the Judge to take down the question, the answer 
given by the witness, the objection taken to such question, the name of the 
person making it and the decision of the Court thereon. Rule 11 does not 
anywhere lay down that an objection to a particular question should be taken 
by the party or his pleader in writing or by an application. Objections are 
taken during the course of the examination of a witness and ordinarily has 
to be an oral objection. It is true that the rule does not forbid taking any 
application in writing or any writing for the matter of that, when an objec- 
tion is taken, but it also does not provide for requiring an application or a 
writing to be given for an objection being put. Rules have been made by this 
Court for the guidance of the Civil Courts known as Civil Manual and 
Chapter IX thereof deals with trial o suits. Paragraph 211(2) of the Civil 
Manual provides: 

“When any question is objected to, and the Court disaJlows it, or allows it to be put, the 

objection and the Court’s decision and the other particulars required by rule 11 of Order XVII 
of the Civil Procedure Code may be noted in the body of the deposition or memorandum of 
evidence.” 
This paragraph also does not specify that the objection to the question must 
be put in writing and by way of an application. There is thus no provision 
of any law or a rule made by the High Court requiring an application in 
writing or an objection in writing to be made whenever a question during the 
examination of a particular witness is being objected to. It must, therefore, 
follow that oral objections to the questions are permissible and whenever such 
an objection is taken, the Court has to follow the procedure of recording the 
question, the objection and the decision of the Court with reasons therefor 
in the body of the deposition itself. In this particular case, however, it has 
been decided earlier by this Court in Civil Revision Application No. 356 of 
1966 that the Presiding Judge would be justified in asking for a writing from 
the party or counsel objecting and requiring him to put the question and the 
objection thereto in writing before the Court. This is not by way of any re- 
quirement of the provision of law or rule, but only as a matter of expediency 
and for the purposes of safeguarding the position of the presiding Judge if 
he thinks that there is likelihood of objections being raised to the recording 
of the question and the objection as has been observed in this Court’s judg- 
ment in Civil Revision Application No. 356.of 1966. It is not open to me to 
say anything about the observations that have been made in the earlier judg- 
ment, but the judgment itself has said that it is not laying down any rule. 
‘The learned Judge was not prepared to Jay down any general rule and each 
ease must depend on its own facts. 

When the law or the rules do not require any writing to be given ‘by the 
party objecting to the question, it cannot be said to be an application by a 
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party or a counsel which has to be stamped under art. 1, Schedule 2 of the 
Bombay Court-fees Act. It is a right of a party or a counsel to object to 
questions which, according to him, are not relevant or admissible or frivolous 
or vexatious and if such objections are raised to the questions, it is the duty 
of the Judge to decide whether such questions should be allowed or disallow- 
ed and he has been enjoined by the Code of Civil Procedure as well as the 
Rules framed by this Court for the guidance of the Civil Courts to record such 
questions, objections, answers and the decision with reasons in the deposition 
itself. The writing is only given for the facility of the Court as the Court 
requires it and not because the party or the counsel is required by the Civil 
Procedure Code or the Rules to make such an application for the decision of 
the Court. Such a writing which the Court requires from the party or the 
counsel could not be taken as an application as provided in art. 1, Schedule 
2 of the Court-fees Act and such writings which the party or the counsel 
would be giving as directed by the Court would not require any Court-fee 
stamp. The order of the learned trial Judge directing that such writing 
should bear a stamp as provided for in art. 1, Schedule 2 of the Bombay 
‘Court-fees Act is erroneous and must be set aside. The order of the learned 
Judge, dated August 24, 1967 giving his clarification on the application 
made by the plaintiffs on August 16, 1967, is, therefore, set aside and 
the learned trial Judge is directed to admit such writings where questions are 
objected to without any stamp from the party putting such objections. In 
the circumstances, I make no order as to costs. 

Order set aside. 


Before Mr. Justice Tarkunde and Mr. Justice Deshpande. 
ANANT DATTATRAYA MALI v. CHINTAMAN GOVIND PATIU.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVLI of 1948), Sec. 32F(1)(a) proviso— 
“Such person”, expression in proviso whether denotes disabled person or person not disabled 
—Whether proviso applies if in family partition only agricultural lands are divided by metes 
and bounds and rest of property notionally partitioned. 

‘The expression “such person” in the proviso to s.82F(1)(a) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, denotes a disabled perscn and not a person who is net disabled. 

The proviso to s.82I*(1)(a) of the Act is not satisfied unless the share of the disabled 
person is separated by metes and bounds in all the joint family property and unless the 
agricultural land allotted to him corresponds to his sbare in the entire property and is 
not in excess thereof. 


Tue facts appear in the judgment. 


Spl. C. A. No. 1676 of 1964. 
P. 8. Joshi, for the petitioners. 
Raghavendra A. Jahagirdar, for respondent No. 1. 
Spl. C. A. No. 1677 of 1964. 
P. 8. Joshi, for the petitioners, 
Raghavendra A. Jahagirdar, for respondent No. 4. 
Spl. C. A. No. 1817 of 1964. 
V. M. Limaye, for the petitioners. 
V. N. Ganpule, for G. S. Gupte, for respondent No. 1. 


TARKUNDE J. These three petitions under art. 227 of the Constitution raise 
a common question of law relating to the interpretation of the proviso to el. (a) 
of sub-s. (J) of s. 32F of the Bombay Tenancy and Agricultural Lands Act, 
1948. 


*Decided, June 18 | 20, 1968. Special civi Civil Applications Nos. 1677 and 1817 of 1964). 
Application No. 1676 of 1964 (with.Special , 
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To appreciate the question involved it would be sufficient to notice the facts 
in Special Civil Application No. 1676 of 1964. One Dattatraya was the owner 
of several agricultural lands in a village in the Jalgaon District. It appears 
that Dattatraya also owned several houses and had a money-lending business. 
He died in 1952 leaving behind a widow Laxmibai and two song Anant and 
Balwant. After the Bombay Tenancy and Agricultural Lands Act, 1948 (here- 
inafter referred to as the Bombay Tenancy Act) was extensively amended by 
Bombay Act No. 18 of 1956 with effect from lst August 1956, a partition was 
effected between the widow Laxmibai and the two sons Anant and Balwant by 
a registered document dated 20th November 1956. By that partition several 
agricultural lands, which wore in the possession of the 1st respondent as a 
tenant, were allotted to the share of Laxmibai. On the assumption that the 
lst respondent had become the owner of these lands on the Tiller’s Day, a 
proceeding for the determination of the purchase price of these lands was 
commenced under s. 32G of the Bombay Tenancy Act. Notice of this pro- 
ceeding was given to Anant and not to Laxmibai. Anant appeared before the 
Agricultural Lands Tribunal and contended that the lands had fallen to the 
share of Laxmibai in a family partition, that since Laxmibai was a widow and 
the partition was covered by the proviso to cl. (a) of s. 82F(J) of the Bombay 
Tenancy Act the lst respondent had not become the purchaser of the lands 
and that the proceeding for the determination of the purchase price of the 
lands under s. 32G was, therefore, incompetent, In reply to these contentions 
the 1st respondent claimed that the alleged partition between Laxmibai and her 
sons was bogus and that he had become the purchaser of the lands on the 
Tiller’s Day. After recording evidence on these rival contentions, the Agri- 
cultural Lands Tribunal came to the conclusion that the alleged partition was 
not genuine and directed that the proceeding under s. 32G should continue. 
The Agricultural Lands Tribunal observed that there was no division of the 
house property between Laxmibai and her sons and that the ancestral money- 
lending business had admittedly been kept joint between them. 

In an appeal filed by Anant from this decision the Deputy Collector came 
to the conclusion that there had been a genuine partition between Laxmibai 
and her sons in respect of agricultural lands, that-the lands allotted to the share 
of Laxmibai were not more than her one-third share in the entire joint family 
property, and that although other properties, such as houses, ornaments and the 
ancestral money-lending business were not partitioned, the partial partition in 
respect of agricultural lands was good in law and was protected by the proviso 
to el. (a) of s. 32K (J) of the Bombay Tenancy Act. On these findings the 
Deputy Collector allowed the appeal and set aside the order of the Agricultural 
Lands Tribunal. 

From the order of the Deputy Collector the 1st respondent approached the 
Maharashtra Revenue Tribunal in revision. This revision application, along 
with other applications in which questions relating to the interpretation of 
the proviso to cl. (a) of s. 32F (7) of the Bombay Tenancy Act were involved, 
was placed before a Full Bench of three Members of the Revenue Tribunal. 
The Full Bench gave its findings on the questions of interpretation of the said 
proviso which were raised in the course of arguments in all the applications. 
Thereafter a Division Bench of the Revenue Tribunal dealt separately with each 
of the revision applications. In the revision application filed by the Ist res- 
pondent the Division Bench of the Revenue Tribunal set aside the order of 
the Deputy Collector and restored that of the Agricultural Lands Tribunal on ` 
the ground that a partial partition of joint family properties was not recognis- 
ed by the proviso to cl. (a) of s. 32F (7). 

The present petition (Special Civil Application No. 1676 of 1964) was filed 
by Anant under art. 227 of the Constitution with a view to challenge the lega- 
lity of the above decision of the Maharashtra Revenue Tribunal. The petition 
was subsequently amended to add Laxmibai as the 2nd petitioner. 

In order to appreciate the arguments addressed before us it is necessary to 
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notice the provisions of cl. (a) of s. 382F (1) of the Bombay Tenancy Act. That 
clause runs as follows: 

“82F.(1) Notwithstanding anything contained in the preceding sections, — 

(a) where the Jandicrd is a minor, or a widow, or a person subject to any mental or physical 
disability... the tenant shall have the right to purchase such land under section 32 within one 
year from the expiry of the period during which such landlord is entitled to terminate the tenancy 
under section 81: 

Provided that where a person of such category is a member of a joint family, the provisions 
of this sub-section shall not apply if at least one member of the joint family is outside the cate- 
gories mentioned in this sub-section unless before the 8lst day of March 1958 the share of such 
person in the joint family has been separated by metes and bounds and the mamlatdar on 
inquiry is satisfied that the share of such person in the land is separated, having regard to the 
area, assessment, classification and value of the land, in the same proportion as the share of 
that person in the entire joint family property, and not in a larger proportion.” 

The proviso quoted above was added to cl. (a) of s. 32F (1) by Bombay Act 
No. 38 of 1957 but was given retrospective effect from 1st August 1956, i.e., 
from the date on which sections 32 to 32R were introduced in the Bombay 
Tenancy Act. A proviso in the same terms was also introduced by Bombay 
Act No. 38 of 1957 in sub-s. (3) of g. 31 of the Bombay Tenancy Act and was 
given the same retrospective effect. Sub-section (2) of s. 81 provides that when 
a landlord requires any leased land for personal cultivation, he shall give to 
the tenant a notice on or before 81st December 1956 terminating the tenancy 
and shall file an application for possession under s. 29 on or before the 31st 
day of March 1957. Sub-section (3) of s. 31 lays down an exception to this 
rule in cases where the landlord is a minor, a widow or a person subject to 
mental or physical disability. For the sake of convenience these landlords may 
be designated as ‘‘disabled persons’’. Sub-section (3) of s. 31 provides in 
effect that where such disabled persons are landlords, the notice terminating 
the tenancy for personal cultivation may be given, and an application for pos- 
session under s, 29 may be made, within one year of the date on which the dis- 
ability of such landlords comes to an end. Correspondingly, cl. (a) of s. 82F (J) 
lays down that where the landlord belongs to one of the categories of disabled 
persons, the tenant shall have the right to purchase the leased land under s. 32 
within one year from the expiry of the period during which such landlord is 
entitled to terminate the tenancy under s. 31. Now, the proviso which was 
introduced in identical terms in s. 31(3) and s. 32F(J)(a) was designed to 
meet cases where such disabled persons were members of a joint family. The 
proviso says, in the first place, that where a disabled person was a member of 
a joint family, the provisions of s. 31(3) and of s. 32F(/) (a) shall not apply 
if at least one member of the joint family was outside the categories of disabled 
persons. The proviso, however, further lays down that the aforesaid provisions 
[the provisions of s. 31(3) and of s. 32F (7) (a)] shall apply to disabled persons 
who were members of a joint family, if there was a partition in the family 
before 31st March 1958 and if that partition fulfilled certain requirements. 
Thus the main effect of the proviso is to postpone the date on which a tenant 
could become a purchaser of the leased land where the land belonged to a joint 
family of which a disabled person was a member and in which a partition took 
place before 3lst March 1958 fulfilling certain conditions. 

As stated above, the Full Bench of the Maharashtra Revenue Tribunal gave 
findings on several questions which were raised before the Bench in the course 
of arguments relating to the interpretation of the proviso quoted above. For 
the purpose of deciding the cases before us we have to consider two questions on 
which findings were given by the Full Bench. One of these questions related 
to the meaning of the expression ‘‘such person” which oceurs in the proviso. 
The question was whether the expression ‘‘suck person’’ refers to a disabled 
person or a person who is not disabled. There was a difference in the 
‘Members of the Full Bench on the interpretation of this expression. The 
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majority consisting of two Members of the Full Bench held that the expression 

‘such person’’ refers to a person who is not disabled, whereas the remaining 
Member came to the conclusion that the expression refers to a disabled person. 

On this disputed question we are inclined to accept the minority view. Like 
the main provisions of sub-s. (3) of s. 31 and cl. (a) of s. 832F (J), the proviso 
deals with the rights of a landlord who is a disabled person. It is the share of 
‘‘such person’’ which is to be separated in a partition on or before 31st March 
1958. Moreover, the proviso lays down that in the partition the share allotted 
to ‘‘such person’’ in the land must be in the same proportion as his share in the 
entire joint family and ‘‘not in a larger proportion’’. Obviously, in making 
this provision the Legislature intended to ensure that members of a joint family 
shall not adversely affect the rights of tenants by allotting agricultural land 
to a disabled member in excess of his proper share in the entire joint family 
property. The interests of tenants would not be adversely affected if a member 
of the family, who was not a disabled person, was given in a-family partition 
a larger proportion of agricultural land than the proportion which represent- 
ed his share in the entire joint family property. It must follow that the 
expression ‘‘such person’’ in the proviso denotes a disabled person and not a 
person who is not disabled. 

The second question, which was raised before the Full Bench of the Revenue 
Tribunal and which is relevant to the cases before us, is whether, in order to 
satisfy the requirements of the proviso, the family partition may be confined 
to agricultural lands only or must extend to the entire joint family property. 
The Full Bench of the Revenue Tribunal dealt with this question in the follow- 
ing passage: 

“According to the true notion of an undivided Mitakshara family (which governs the State 

of Maharashtra), no individual member of that family, whilst it remains undivided, can predi- 
cate of the joint property that a particular member has a certain definite share one-third or 
one-fourth (See Mulla’s Hindu Law p. 492 Edn. 12). Until, therefore, the entire joint family 
property is divided or partitioned, it would not be feasible to determine what the value of a 
share of a particular member would be. It is, therefore, clear that for the purpose of the pro- 
visos, there cannot be a valid partition which is partial cither in relation to persons or pro- 
pertics. The agricultural lands must be divided by metes and bounds, but the other property 
need not be physically partitioned. It is sufficient if the interest of the members in the other 
property is made legally separated.” 
Thus, according to the Full Bench of the Revenue Tribunal, the requirements 
of the proviso are satisfied if, in the partition, the agricultural lands are divid- 
ed by metes and bounds and the rest of the property is divided only notionally 
and not physically. 

If this were the correct interpretation of the proviso, we find it difficult to 
appreciate why, in the present case, the Revenue Tribunal allowed the revision 
application of the Ist respondent and set aside the decision of the Deputy 
Collector. The Deputy Collector had found that, whereas the agricultural 
lands were divided by metes and bounds between Laxmibai and her sons Anant 
and Balwant, the rest of the joint family property remained undivided. There 
was no finding of the Deputy Collector that even a notional partition had not 
taken place in the rest of the property and that Laxmibai and her sons con- 
tinued to be members of a joint Hindu family in regard to that property. 

We are, however, not in agreement with the view of the Full Bench that 
the requirements of the proviso are fulfilled if, in a family partition, agricul- 
tural lands are divided by metes and bounds and the rest of the property is 
only notionally partitioned. The proviso lays down two requirements of a 
family partition: (1) that ‘‘the share of such person (i.e. the disabled person) 
in the joint family has been separated by metes and bounds” and (2) that 
“the Mamlatdar on inquiry is satisfied that the share of such person in the 
land is separated, having regard to the area, assessment, classification and 
value of the land, in the same proportion as the share of that person in the 
entire joint family property and not in a larger proportion.’’ The first of 
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these requirements appears to have escaped the notice of the Revenue Tribunal. 
That requirement makes it obligatory that the share of the disabled person 
must be separated by metes and bounds ‘‘in the joint family’ and not merely 
in the agricultural land of the joint family. The proviso is not satisfied unless 
the share of a disabled person is Separated by metes and bounds in all the 
joint family property and unless the agricultural land allotted to him corres- 
ponds to his share in the entire property and is not in excess thereof. 

. In the petition under consideration (Special Civil Application No. .1676: of 
1964) it has been found by the Agricultural Lands Tribunal as well as by the 
Deputy Collector that Laxmibai’s share in the properties of the joint family other 
than agricultural land was not separated by metes and bounds in the partition 
between her and her sons. The partition, therefore, did not satisfy the re» 
quirements of the proviso and could not have the effect of postponing the date 
on: which the 1st respondent, who was the tenant of the lands allotted to the 
share of Laxmibai, would be entitled to become the statutory purchaser of 
those lands. We must accordingly uphold the decision of the Maharashtra 
Revenue Tribunal, although on a ground different from the one which appenied 
to the Revenue Tribunal 

Similarly, in each of the other two petitions (Special- Civil Applicat! Sons 
Nos. 1677 of 1964 and 1817 of 1964), it has been found that the share of the 
disabled person in joint family properties other than agricultural land was not 
separated by metes and bounds at the partition on which the petitioners relied. 
Hence these petitions must, also fail. 

In the result, the petitions are dismissed. There will be no order as to costs 


in all these petitions. Petitions dismissed. 


CRIMINAL REVISION 


Before the Hon’ble Mr. S. P. Kotval, Chief Justice. i 
STATE OF MAHARASHTRA v. JWALAPRASAD DUBE.* 


Prevention of Food Adulteration Act (XXXVI of 1964), Secs. 7, 10—Adulteration of milk 
Adequacy of sentence. 


_ The adulteration of milk is an anti-social offence which affects the health of the “people 
and such an offenco should not be treated lightly and the law must be allowed to take its 
full effect. It is the duty of the magistrate not to give way to misplaced sentimentality 
but to apply the law. 

An accused who was tried under s. 16 read with s. 7 of the Prevention of Food Adul- 
teration Act, 1954, for selling milk which contained 28.8 percent. water, was sentenced to 
pay a fine of Rs. 75 or in default of payment of fine to suffer rigorous imprisonment for 
a period of 15 days. The magistrate gave four reasons for imposing the lower sentence, 
namely, that the accused was a respectable man, that he had pleaded guilty, that he 
was repentant and promised not to repeat the offence and that the adulteraticn was on a 
comparatively smaller scale :— 

Held, that in the circumstances ‘of the cise ‘the magistrate had not given any special 

“ reasons much less adequate reasons which could be found upon the record for imposing 
the lesser sentence to bring the proviso to s, 16 of tho ‘Act into play. 


‘Tum facts appear in the judgment. . £ : 


Y. T. Gambhirwalla, Assistant ana Pleader, for the State. 
E. T. Walawalkar, for the accused.  ' 


Korvat C. J. The accused Jwalaprasad Dube was tried den s. 16 read 
with s. 7.0f. the Prevention of Food Adulteration Act and has been convicted 
on his own plea of guilty. ` The public analyst’s report on the milk sold by 
i *Decided, June 26, 1968. CHiminal Revision Application No. 807 of 1966. 

B. L. R47. 
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the accused shows that it contained 28.8 per cent. water and the publie analyst 
has certified that the sample which he examined contained extraneous water 
clearly implying thereby that it was added. 

The Magistrate has sentenced the accused to pay a fine of Rs. 75 or in de- 
fault of payment of fine to suffer rigorous imprisonment for a period of 15 
days. The requirements of the law are clear. The minimum penalty for 
selling any adulterated article of food is imprisonment for not less than 
‘six months and fine which shall not be less than one thousand rupees. This 
is the minimum sentence which must be imposed according to the law. 

There is no doubt a proviso which says that for any adequate and special 
reasons to be mentioned in the judgment, the Magistrate may impose a lesser 
sentence, but the Magistrate in my opinion has not given any special reasons 
much less adequate reasons nor am I able to find any upon the record. 

There are four reasons given by the Magistrate for imposing the lesser 
sentence. The Magistrate has said that he is a respectable man. I do not 
know from where the Magistrate learnt that this person was respectable. I 
certainly do not think a person who dilutes milk by adding 28.8 per cent. 
water in it and sells it to the public for money is a respectable person. There 
js nothing on the record to show that he is respectable. Next he has said 
that he has honestly pleaded guilty. If pleading guilty is to be rewarded by 
a lesser sentence it will make a mockery of this law and the purpose for 
which it was enacted. The same may be said of the third reason that ‘‘he is 
repentant and promises not to repeat the offence’. The fourth reason given 
by the Magistrate is the least supportable on the facts viz. that ‘‘the adul- 
teration was on a comparatively smaller scale’. If adding 28.8 per cent. 
water is adulteration on a comparatively smaller scale, I do not know what 
the larger scale implies. It will probably cease to be milk and will then be 
water adulterated with milk. The proposition has only got to be stated to be 
rejected. The first three reasons are vague generalities unsupported by the 
record. It is the duty of Magistrates not to give way to misplaced senti- 
mentality but to apply the law. None of the reasons given are in my opinion 
adequate reasons in this case and the first three are not special reasons. The 
adulteration of milk is an anti-social offence which affects the health of the 
people and I am not disposed to treat these offences lightly. Therefore, the 
law must be allowed to take its full effect. 

I set aside the sentence imposed by the Magistrate and instead sentence 
the accused to rigorous imprisonment for a period of six months and to a fine 
of Rs. 1,000. In default of payment of fine he shall undergo further rigorous 
imprisonment for a period of six weeks. The application for revision is allow- 


ed. Warrant to issue. Application allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vaidya 

THE STATE OF MAHARASHTRA v. BHERULAL DAGADULAL JAIN*. 
Criminal Procedure Code (Act V of 1898), Sec. 2514 (2)—Indian Penal Code (Aci XLV of 1860), 
Secs. 147, 148, 323, 604, 506—Common object of persons composing unlamful assembly to 
commit offences under 8s. 323, 504 & 506—Such offences compounded by accused and 
complainant—Acquittal of accused of offences—Whether prosecution of accused for offence 

under 3, 148 sustainable—Procedure to be followed by magistrate after order of acquittal. 
A charge sheet was filed before a Magistrate against some persons alleging that they 
had formed an unlawful assembly with a common object of beating the complainant and 


*Decided, July 2] 3, 1968. Criminal Appeal passed by G, L. Shevalikar, Judicial Magistrate, 
No. 288 of 1968 (with Criminal Appeal First Class, Manmad, in Criminal Case No. 778 
No. 240 of 1968), against the order of acquittal of 1966, 
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his witnesses and had caused injuries etc. to them and had thereby committed offences 
under ss. 147, 148, 828, 504 and 506 of the Indian Penal Code, 1860. The Magistrate 
issued process. At the beginning of the trial an application was filed by the parties which 
was signed by the complainant, the accused and the witnesses for compounding the offences 
under ss. 828, 504 and 506 of the Code. The Magistrate allowed the application and 
acquitted the acoused of the offences under ss. 828, 504 and 506. A charge against the 
accused was then framed by the Magistrate under s. 148 of the Code. The accused pleaded 
not guilty to the charge. An application was filed by the accused stating that the com- 
plainant did not intend to proceed with the trial as he had compounded the offence under 
8.147 and that, therefore, they should be acquitted. The prosecution opposing the 
application prayed that they should be given an opportunity to lead evidence against the 
accused. The Magistrate overruled the objection and acquitted the accused on the ground 
that as the main offences were compounded there could not be a trial of the offence under 
s. 148. On the question whether the Magistrate was right in so holding :— 

Held, that the Magistrate after framing the charge under s. 148 of the Indian Penal 
Code had no jurisdiction to order an acquittal in respect of the said charge without giving 
an opportunity to the prosecution to lead all the evidence which it intended to lead, and 
that the proper procedure for the Magistrate after the first order of acquittal was passed 
was not to frame a charge under s. 148, but to discharge the accused under s. 251 A (2) 
of the Criminal Procedure Code, 1898, because when the offences under ss. 828, 504 and 
506 were compounded before any charges were framed and once the order of acquittal was 
passed on the basis of the composition, the Magistrate ought to have considered the charge 
under s. 148 groundless within the meaning of s. 251A (2) of the Criminal Procedure Code. 

Emperor v. Ranchhod Bavla}, followed. 
In re Matti Venkanna?, dissented from. 
Ramphal v. State of Bihar®, Emperor v. Asmal*, The State v. Ganpat Bhilaji Maratha’ 
and State v. Kamalakar P. Jucekar®, referred to. 


Tue facts are stated in the judgment. 


E. S. Bhonsale, Hon. Assistant Government Pleader, for the State. 
A. V. Savant, for A. G. Sabmis, for the accused. 


Vawra J. The State has filed the above appeals against the orders of ac- 
quittal passed by the Judicial Magistrate, First Class, Manmad, on October 
28, 1967, in two criminal cases before him, both of which related to an inci- 
dent which took place at about 7-30 p.m. on October 7, 1966, in Manmad. 
The first information in one case was given by one Zumbarlal Rajmal Chajed 
and the first information in the other case was given by one Parasmal Mesu- 
lal Jain relating to the said incident. As these two appeals relate to the 
same incident and involve a common question of law, they can be disposed of 
by a single judgment. 

Criminal Appeal No. 238 of 1968 arises out of Criminal case No. 778 of 
1966 before the said Magistrate. A chargesheet was filed before him on October 
15, 1966, against the seven respondents in that appeal, viz., (1) Bhernulal 
Dagdulal Jain, (2) Kantilal Dagdulal Bardiya, (3) Madanlal Panalal Bardiya, 
(4) Dharmachand Dagduram Bardiya, (5) Parasmal Bherulal Bardiya, (6) Balu 
Kondaji Karde and (7) Shridhar Waman Paliwal. It was alleged in the said 
charge-sheet by the Police Sub-Inspector, Manmad city, that on October 7, 
1966, at 7-30 p.m., the seven accused formed an unlawful assembly in an open 
street of Manmad city inasmuch as, as a result of a meeting of a bank, they en- 
tertained a common object of beating the complainant Zumbarlal Rajmal 
‘Chajed and witneses Amarchand Babulal Chajed, Manakchand Rajmal Chajed 
and Motilal Rajmal Chajed and in pursuance of that common object, they 


1 (1912) I. L. R. 87 Bom. 369, s. c. 15 5 (1968) Criminal Appeal No. 288 of 


Bom. L. R. 61. 1968, decided by Vaidya J., on June 27, 1968 
2 (1922) I, L. R. 46 Mad. 257. (Unrep.). 
3 (1964) 2 Cr. L. J. 111. 6 [1960] A. I. R. Bom. 269, s.c, 61 Bom. 
4 (1902) 4 Bom. L. R. 718. $ L. R. 1674. 
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voluntarily caused injuries to them with blows and kicks and with wooden 
pieces and bamboo sticks and also abused them and threatened to kill them 
and thereby committed offences under ss. 147, 148, 323, 504 and 506 of the 
Indian Penal Code. The Judicial Magistrate, First Class, Manmad issued 
-process on perusal of the charge-sheet and made it returnable on October 29, 
1966. On October 29, 1966, the accused were present in Court, but an appli- 
cation was made for adjournment and the case was adjourned to November 
23, 1966. Thereafter the case was adjourned from time to time for various 
reasons till March 17, 1967, when the parties filed an application exh. 15 
signed by the complainant Zumbarlal, the seven accused persons and the wit- 
nesses who were alleged to have been hurt in the course of riot. This appli- 
cation was objected to on behalf of the prosecution on the ground that by 
law, partial compounding was not allowed and if the parties wanted with- 
drawal, they should move the District Magistrate in respect of the offences 
mentioned in the charge-sheet. The Judicial Magistrate, however, passed the 
following order on that very day: 

“Application is allowed. Accused are acquitted of the offences under sections 828, 504 
and 506 of the Indian Penal Code.” 
It may be noted here that in the application exh. 15 the complainant, the 
‘accused and the witnesses referred to above had mentioned that the compro- 
mise was arrived at as a result of the efforts of many gentlemen and leaders. 
It also stated that the signatories to exh. 15 belonged to merchant class and 
‘respectable families and as a result of this compromise, the relations among 
them were as they were before the incident and had become very harmonious 
-and peaceful. They had to meet each other every day in connection with 
business and with a view to maintain good relations, the purshis was being 
filed for compounding the offences under ss. 323, 504 and 506. Thereafter the 
case was adjourned to March 31, 1967 and further adjourned to April 14, 
1967. On April 14, 1967, the accused filed an application exh. 17 for ad- 
journment of the case stating that they had applied to the District Magistrate 
for withdrawing the case and that application was-not decided. The case ap- 
pears to have been adjourned further for awaiting the orders of the District 
Magistrate till August 4, 1967. It is most regrettable that the District Magis- 
trate does not appear to have passed any order with regard to the withdrawal 
inspite of the waiting by the parties and the Court for more than four months. 
On August 4, 1967, the Judicial Magistrate who had succeeded the previous 
Judicial Magistrate framed a charge against the seven accused under s. 148 
of the Indian Penal Code, the material portion of which was as under: 


“That you on or about the 7-10-66 at 7-80 P.M. at Manmad were members of an unlawful 

assembly and did in prosecution of common object of such asstmbly, viz., to cause hurt to 
Zumbarmal Chhajed, committed the offence of rioting and at that time were armed with deadly 
weapons and thereby committed an offence punishable under section 148 of the Indian Penal 
Code....” 
The accused pleaded not guilty to the said charge. After framing the charge, 
the case was adjourned from time to time till September 20, 1967, when pro- 
secution witness No. 1 Zumbarlal, the complainant, was examined as a witness. 
He proved his first information before the police at exh. 26. Immediately 
after his evidence was recorded, an application was filed by the pleader for 
the accused submitting as under: 

“The police have chargesheeted the accused under sections 147, 328, 504, 506, 84, I.P.C. 
Except under section 147, I.P.C., the offences under other sections are compoundable and are 
compounded. The complainant has averred that he has compounded the offence under section 
147, LP.C. also. He does not intend to preceed with the trial. The technicality of non- 
compoundability of offence under se tion 147 is set at rest by a ruling quoted in 1964 (2) Criminal 
Law Journal 111. It is therefore requested that the accused may please be acquitted.” - 
This application was resisted on behalf of the prosecution on several grounds. 

t was contended that the accused being charged under s. 148 of the Indian 
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Penal Code, the acquittal of the accused in respect of compoundable offence 
would not bar a trial of the accused under s. 148 of the Indian Penal Code. 
It was also contended that it would be against publie policy and public in- 
terest to permit the compounding of the offence and it was, therefore, prayed 
that the prosecution should be given an opportunity to lead evidence against 
the accused. The learned Magistrate, however, overruled the objections on be- 
half of the prosecution and following the decision of the Patna High Court in 
Ramphal v. State of Bthar,' came to the conclusion that since the main 
offences were compounded, there could not be a trial of the offence under 
s. 148, Indian Penal Code. He also relied on a judgment of the Assistant 
Judge of Nasik which was cited before him. He concluded that the offence 
under s. 148, Indian Penal Code must fail as the main offences have been 
compounded. He, therefore, acquitted accused Nos. 1 to 7 of the offence under 
s. 148 of the Indian Penal Code. 

In Criminal Appeal No. 240 of 1948 also the charge-sheet was filed on 
October 15, 1966, against the seven accused, viz., (1) Amarchand Babulal 
Chajed, (2) Babulal Rajmal Chajed, (3) Zumbarlal Rajmal Chajed, (4) Manak- 
chand Rajmal Chajed, (5) Motilal Rajmal Chajed, (6) Bhaskar Shankar 
Nagare, (7) Sakharam Gopinath Barde. It may be noted that the accused 
Zumbarlal was the complainant in the other case. The accused Amarchand, 
Babulal Manakchand and Motilal were cited as witnesses in the other case. It 
was alleged that these seven accused on October 7, 1966, at about 7-30 p.m. beat 
the complainant Parasmal and witnesses Kantilal Dagduram Jain and Bheru- 
lal Dagduram Jain and caused them hurt and accused No. 1 entered in the 
house of the complainant and committed trespass and all these offences were 
committed with a common object of the accused as a result of the meeting of 
the bank referred to above in the other case. It was also alleged that they 
threatened to kill the complainant and hence the accused had committed 
offences under ss. 147, 148, 451, 323, 504, 506 of the Indian Penal Code. This 
case also took a parallel course to the other case and an application exh. 15 
was filed on March 17, 1967, i.e., on the same day on which exh. 15 was filed 
in the other case and with the same contents signed by the complainant, the 
accused and the injured witnesses who were cited in the charge-sheet. The 
application was opposed on the same grounds on behalf of the prosecution and 
the learned Magistrate on the very day passed an order as follows: 

“The accused are acquitted of the offences under sections 823, 504 and 506 of the Indian 

Penal Code.” 
Thereafter the case was adjourned almost on the same dates as the other case 
and on the very day on which the charge was framed in the case referred to 
above, a charge was framed against the accused in this case, the material por- 
tion of which was as follows: 

“That you on or about the 7-10-66 at Manmad at about 7-30 p.m. were a member of an 
unlawful assembly and did in prosecution of common object of such assembly viz. to cause hurt 
to Parasmal committed the offence of rioting and at that time were armed with deadly wea- 
pons. 
At the same place and at the same time committed house trespass by entcring into the 
building of Parasmal, used as human dwelling, in order to commit the offence of causing hurt to 
said Parasmal and thereby committed an offence punishable under section 148 and 451 of the 
Indian Pena] Code and within my cognizance.” 

The accused pleaded not guilty to the said charge. Thereafter an application 
was filed on September 20, 1967, which was similar to the application exh. 27 
in the other case. By that application the accused requested that they may 
be acquitted in view of the decision in Ramphal v. State of Bihar. The appli- 
cation was opposed on similar grounds on behalf of the prosecution as in the 
other case and an order was passed by the learned Judicial Magistrate ac- 
quitting accused Nos. 1 to 7 holding that in view of the law as stated in 


1 *(1964) 2 Cr. L. J. 111. 
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Ramphal v. State of Bihar, the accused having compounded the main offences, 
the offence under s. 148, Indian Penal Code could not be alleged against them. 

It is against the aforesaid orders of acquittal in the two cases that the 
State has filed the above two appeals. Both of them involve the common 
question as to whether in the facts and circumstances of the case, the Judicial 
Magistrate was right in holding that the charge under s. 148 must fail because 
the main offences alleged in the charge were compounded. Mr. Bhonsale, the 
Honorary Assistant Government Pleader, contends in support of the appeals 
that the learned Magistrate had no jurisdiction to entertain the applications 
for recording the compromise in respect of the offences under s. 148 of the 
Indian Penal Code because an offence under s. 148 was not compoundable 
even with the permission of the Court. He has relied on decisions of this 
Court in Emperor v. Ranchhod. Bawla? Emperor v. Asma? and State v. 
Kamalakar P. Juvekar4 He has also relied on a decision of the Madras 
High Court in In re Matti VenkannaS He contends that the offence of rioting 
is a serious offence against public tranquillity and such an offence could not 
be compounded and the accused could not be allowed to be acquitted in res- 
pect of such an offence merely because the injured parties and the accused 
came to a private settlement or a settlement at the instance of their friends 
and well wishers. He argued that the applications for recording the compro- 
mise were opposed by the Police Prosecutor on behalf of the prosecution inter 
alia on the ground that the prosecution wanted to lead further evidence in 
the matter and hence the Magistrate had no jurisdiction to overrule the con- 
tentions in view of the mandatory provisions of s. 251A of the Code of Cri- 
minal Procedure. 

As against this, the learned counsels for the accused rely on the decision 
of the Patna High Court in Ramphal v. State of Bihar and contend that once 
the offence, to commit which was the object of the unlawful assembly, is com- 
pounded, no charge can be levelled against the accused in respect of the 
offence because under s. 345(6) of the ‘Code of Criminal Procedure, the com- 
position of an offence has the effect of an acquittal of an accused. It is 
argued that once there was an acquittal for the offences to commit which the 
unlawful assembly came into existence, it would not be legal to hold that in- 
spite of the composition and its effect as acquittal, the accused could be pro- 
secuted for being members of an unlawful assembly. It is contended that the 
principle of autrefois acquit would operate and for the same offence, the same 
persons could not be prosecuted after the acquittal. They submit that in the 
facts and circumstances of the present case, the offence alleged under s. 148 
of the Indian Penal Code was not distinct from the offences which were com- 
pounded and hence on the composition of those offences, the charge under 
s. 148 did not survive. It is, therefore, necessary to consider these conten- 
tions in the light of the above decisions and the provisions of the Code of 
Criminal Procedure and the facts and circumstances of the two cases from 
which the above two appeals have been filed. 

In Emperor v. Asmal, the accused were forwarded to the Magistrate on a 
police report setting out offences under ss. 325 and 511 of the Indian Penal 
Code. The evidence taken by the Magistrate clearly disclosed an offence under 
s. 148. The complainant applied to withdraw the case on the ground that some 
of the witnesses had turned round. The Magistrate allowed the offence to, be 
compounded and it was held by Crowe and Aston, JJ., that the Magistrate 
had no authority to allow the offence to be compounded and to usurp the juris- 
diction not vested in him by law as the offence disclosed was not compound- 
able under s. 345 of the Criminal Procedure Code. It was also pointed out 
in that case that in fact the offences were not compounded. No question arose 

2 (1912) I. L.R. 87 Bom. 869, s. c.15 4 [1960] A. I. R. Bom. 269, s.¢. 61 Bom. 
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in that case as to whether a charge under s. 148 could be framed after the 
composition of offences alleged to have been committed in the course of the 
rioting. The evidence in the case disclosed an offence under s. 148 which was 
not eompoundable and hence, with respect, the order of the Magistrate per- 
mitting the composition was rightly set aside. However, there is nothing in 
that case which is relevant for the purpose of deciding the question involved 
in the present appeals, particularly because in that case it was found that in 
fact there was no composition. 


In Emperor v. Ranchhod Bawla, the question which arose for decision was, 
as stated by Batchelor J. ‘‘whether in a warrant case in respect of a non- 
compoundable offence it is competent to the Magistrate on a private complai- 
nant’s offering to withdraw from the prosecution, to enter an order of acquit- 
tal.” This Court held that it was not so competent. The facts in that parti- 
cular case were that a complaint was made to the police accusing certain per- 
sons of the offence of criminal breach of trust punishable under s. 406 of the 
Indian Penal Code. The police after enquiry committed the accused persons 
for trial to the Magistrate’s Court. The complainant was examined and the 
trial was postponed and on the postponed date, the complainant applied to 
the Magistrate to allow him to withdraw from the case. He urged that the 
accused persons were his labourers, that they had agreed to restore the pro- 
perty which he had accused them of misappropriating and that as the rainy 
season was approaching, he was unwilling to proceed. Thereupon the Magis- 
trate made an order to the effect that the complainant was allowed to with- 
draw the case and the accused were acquitted under s. 258 of the Criminal 
Procedure Code. This Court took the view that the order passed by the 
Magistrate was unwarranted by any provisions of the Criminal Procedure 
‘Code because the offence was a non-compoundable offence and the only sections 
which contemplate the termination of a criminal prosecution by private 
arrangement were ss. 248 and 345. But since the offence was not an offence 
triable as a summons case, s. 248 did not apply. Section 345 also did not 
apply because the offence was not compoundable. This Court also observed 
that the only means by which an order of acquittal could legally be arrived 
at under chapter XXI applicable to a warrant case was under s. 258, that is 
to say, an order of acquittal could be pronounced only where after the fram- 
ing of a charge the Magistrate was of opinion that the evidence was insuff- 
cient to justify a conviction. In that case, however, no charge was framed 
and the Magistrate instead of exercising his own mind upon the evidence in 
the case, allowed the decision to be taken out of his hands by a private 
arrangement between the persons interested. That decision is an authority 
for the proposition that in a warrant case, no order of acquittal could be pass- 
ed unless a charge was framed and the accused could not be acquitted in 
respect of a non-compoundable offence merely because the complainant chose 
not to proceed with the matter. The said decision is binding on me and it 
is clear that if the Magistrate was justified in framing the charges under 
s. 148 in the two cases, he had no jurisdiction to order an acquittal in respect 
of the said charges without giving an opportunity to the prosecution to lead - 
all the evidence which the prosecution intended to lead. The Magistrate had 
no authority to stop the Prosecutor from leading further evidence by allowing 
an application of the accused contending that the charges did not survive. 
The only section which authorised him to acquit the accused under chapter 
XXI was s. 258. He could not pass an order under that section without fol- 
lowing the mandatory procedure under s. 251A to be followed by the Magis- 
trate, after framing the charge, when the accused pleaded not guilty, of pro- 
ceeding to record all such evidence as may be produced in support of the 
prosecution. I have taken a similar view in The State v. Ganpat Bhilajs 
Marathe.© It cannot be disputed in the present case that the objections 


6 (1968) Criminal Appeal No. 288 of 1968, decided by Vaidya J., on June 27, 1968 (Unrep.). 
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raised by the Prosecutor were completely brushed aside by the learned Magis- 
trate and thereby the prosecution was denied the opportunity to lead further 
evidence in the matter. 


Mr. Bhonsale further relies on the decision of this Court in State v. Kamala- 
kar P. Juvekar, which lays down that in a case where an accused was charged 
both under s. 279 and under s. 387 of the Indian Penal Code, although the ` 
two sections overlap to some extent, the compounding of the offence under 
s. 387, Indian Penal Code, did not have the effect of preventing the prosecu- 
tion of the accused under s. 279. This Court held, with respect, rightly, that 
the offences under ss. 337 and 279 are distinct offences. Section 279 is essen- 
tially an offence against public safety. By s. 337, Indian Penal Code, causing 
hurt to a person by an act endangering life or personal safety of others is 
penalised. Mr. Bhonsale submits that in the present cases also whereas the 
offences under ss. 323, 504 and 506 as well as s. 451 are all offences against in- 
dividuals, the offences under ss. 147 and 148 are offences against public tran- 
quillity under chapter VIII of the Indian Penal Code. He submits that in 
these circumstances, the learned Magistrate erred in law in holding that be- 
cause the offences under ss. 323, 504, 506, 451 were compounded by the ac- 
cused and the injured persons, the offence under s. 148, which is non-com- 
poundable and which is a distinct offence against public tranquillity, did not 
survive, and he submits that the accused in both the cases could be prosecuted 
for the same. 


His submission is supported by a decision of the Madras High Court in 
In re Matti Venkanna. In that case the point which was raised was that the 
conviction of the accused under s. 143 and s. 447 of the Indian Penal Code 
was illegal because the offence under s. 447 was compounded. The case waa 
being prosecuted by the police against the accused for the alleged trespass in 
the land of one of the prosecution witnesses. The case was compounded be- 
tween the accused and the prosecution witnesses and Wallace J. held that in- 
spite of this composition, the charge under s. 143 did not fall to the ground 
and observed (p. 258) : 


“The common object charged against the accused as members of the unlawful assembly 
is the criminal trespass aforesaid. Petitioner contends that since the parties had a legal right 
to compound that trespass, such a composition has the effect of annulling the common object 
charged, and therofore the charge under section 148, Indian Penal Code, falls to the ground. 

I am not prepared to support this contention. The essence of the offence under section 
148, Indian Penal Code, is the combination of several persons, united in the purpose of com- 
mitting a criminal offence, and that consensus of purpose is itself an offence, distinct from 
the criminal cffence which these persons agree and intend to commit. The compounding of 
one (an) offence docs not mean that the offence has not been committed, but that it has been 
committed, though the victim is willing either to forgive it or to accept some form of solatium 
as sufficient compensation for what he has suffered. The law allows prosecuting witness 1 
to so deal with the offence of criminal trespass but not with the offence of five or more per- 
sons combining to effect that criminal trespass.” 

With very great respect, I cannot agree with this view. It is true that the 
’ offence under s. 143 is separately punishable and as such a distinct offence, 
but whether it is distinct from the offences which are compounded will depend 
on the facts and circumstances of each case. If, as in the present case, the 
charge-sheets as well as the charges framed are founded on the offences 
which are compounded, it is difficult to understand how the offences can be 
treated as distinct. It is true. that all the facts together may constitute 
offences under two different sections, for instance, ss. 323 and 148. But if the 
charge under s. 148 is based on the hurt caused to a particular person by the 
members of the unlawful assembly and if the person so injured can compound 
the offence under s. 323 under s, 245 of the Criminal Procedure Code and if 
such composition has the effect of an acquittal, it seems to me that it will be 
against reason to assume that inspite of the acquittal in respect of the same 
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set of facts: and ‘for causing the same hurt, the members of the unlawful assem- 
bly who have all compounded the matter will be liable to be prosecuted for 
being members of the unlawful assembly. It cannot be disputed in the pre- 
sent case that the charge-sheets in both the cases as well as the charges assume 
that the unlawful assembly alleged had the object of committing an offence 
within the meaning of the third clause of s. 141 inasmuch as compoundable 
offences under ss. 323, 504, 506 and 541 were committed by the members of 
the said assembly. With respect, Wallace J. is right when he says that the 
compounding of an offence does not mean that the offence has not been com- 
mitted. But he has not taken into account the effect of composition as laid 
down under s. 345, cl. (6) which says that the composition of an offence shall 
have the effect of an acquittal of the accused. I must say that the report in 
In re Matti Venkanna of the said judgment does not disclose all the facts 
and circumstances in which the charges under ss. 148 and 447 were made 
in that case. It ig difficult to understand from the report as to how inspite 
of the composition of the offence under s. 447, there was a conviction under 
ss. 143 and 447 of the Indian Penal Code, which conviction was upheld by 
Wallace J. It may be that the circumstances in that case showed that the 
two offences were distinct. No point arose in that case as to whether the 
alleged offence under s. 447 was distinct from the offence under s. 143, although 
‘Wallace J. has pointed out that on a construction of s. 148 itself an offence 
under s. 148 was distinct from the criminal offence which the persons agreed 
and intended to commit. With very great respect, if, as in the present cases, 
the compoundable offences committed by the members of the unlawful assem- 
bly are the foundation of the charge under s. 148, it is difficult to understand 
how the two are so distinct that if the compoundable offences are compounded, 
the offence under s. 148 will survive. It is true that the offence under s. 148 
js an offence against public tranquillity. It is an offence, one of whose ingre- 
dients is that the persons committing the offence must form an unlawful assem- 
bly as defined under s. 141. That definition has five categories of persons who 
may become members of unlawful assembly. But whether in the facts and 
circumstances of a particular case when the only provision of s. 141 appli- 
cable to the unlawful assembly is the third clause which says that if the common 
object of the persons composing the assembly is to commit an offence, and 
that offence itself is compoundable and it is compounded by the persons who 
can compound it under s. 845 of the Criminal Procedure Code, it seems to me 
that it is not possible to hold that there can be a prosecution for an offence 
under s. 148. Section 146 lays down that whenever force or violence is used 
by an unlawful assembly or by any member thereof in prosecution of the 
common object of such assembly, every member of such assembly is guilty of 
the offence of rioting. So, for purposes of the definition of rioting also, it 
js necessary that the prosecution must establish that force or violence was 
used in prosecution of the common object of the unlawful assembly which, in 
the present cases, was only to commit the offence under ss. 323, 504, 506 and 541, 
according to the charge-sheets. I, therefore, respectfully disagree with the view 
taken by the Madras High Court in In re Matti Venkanna and hold that after 
the offences under ss. 323, 504, 506 and 541 in the two cases were compounded 
by the accused in the two cases and the injured persons, the accused could not 
be prosecuted further in the facts and circumstances of the present cases 
under s. 148 of the Indian Penal Code. 

A similar view has been taken in Ramphal v. State of Bihar, which has been 
relied upon by the Judicial Magistrate for holding that the offence under s. 148 
of the Indian Penal Code must fail. In that case also the prosecution case 
was that one Ramphal Gope and one other man came to the house of one 
Ramdeo Gope and demanded the price of onion seedlings which was duc. Ram- 
deo told that he would pay the price when he would get the price of milk 
which he had supplied to others. This led to hot words. On the following 
day at about 8 or 8-30 a.m., „Ramphal Gope and others, who were the accused 
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in that case, came to the house of Ramdeo and demanded the price at once. 
Ramdeo refused. The accused assaulted Ramdeo. The accused were convicted 
by the trial Court under s. 148 of the Indian Penal Code and sentenced to one 
year’s rigorous imprisonment. They were also further convicted under s. 324 
of the Indian Penal Code, but no separate sentence was passed, inspite of 
the fact that before the trial Court there was a compromise petition filed and 
the trial Court accepted the compromise so far as the offence under s. 323 of 
the Indian Penal Code was concerned. The accused appealed to the Sessions 
Judge and in appeal the convictions were altered from s. 148 to s. 147 and 
from s. 324 to s. 823 and the sentences were reduced. The accused applied 
in revision to the High Court and it was contended before the High Court that 
in view of the fact that the compounding was allowed in respect of the offence 
under s. 323 and the appellate Court had convicted the accused under s. 323 
and s. 147, the convictions ordered by the Sessions Judge were illegal. In up- 
holding the contentions Syed Naqui Imam J. found (p. 112): 

“Now that the appellate Court has found these petitioners guilty under Sections 828 and 
828/84, Indian Penal Code, in my opinion, the compromise petition can be put into effect even 
at this stage. There now remains the charge under Section 147 Indian Penal Code which is 
not compoundable. But it appears that the common object of the unlawful assembly was to 
assault. If the charges under Sections 828 and 828/84 Indian Penal Code feil on account of 
the compromise, it is obvious that the charge under Section 147 Indian Penal Code must also 
fail because the common object was to assault. For this reason J am satisfied that the petitioners 
must be acquitted of all the charges framed against them.” i 
It is true that the judgment and the report do not show that any authorities 
were cited before him. But, with respect, the learned Judge appears to have 
taken the view that if the common object of the unlawful assembly was to 
commit an offence which is compoundable and is compounded, it is ‘obvious’ 
that the charge under s. 147 must fail. 


The very fact that under s. 345 of the Criminal Procedure Code certain offences 
are allowed to be compounded shows the intention of the Legislature that al- 
though these are offences punishable under the Indian Penal Code, the interest 
of society and public order do not require that the State should prosecute the 
persons concerned after the composition. That is why the effect of composi- 
tion is said to be that of an acquittal. It cannot be argued that a person is 
acquitted of the offence and still he has committed an offence. It cannot also 
be argued that although each of the accused has not committed the offence, 
all of them together have committed the offence. I am, therefore, of the view 
that in the present cases, the Judicial Magistrate could not have framed a 
charge under s. 148 in view of the orders passed by his predecessor in the 
two cases on March 17, 1967. The proper procedure for his predecessor as 
well as for himself after the order of acquittal was passed was not to frame 
a charge under s. 148, Indian Penal Code, but to discharge the accused under 
s. 251A (2), Criminal Procedure Code, because when the offences were com- 
pounded by the accused in the two cases and the prosecution witnesses who 
were injured in the course of the alleged rioting, before any charges were 
framed and once the order of acquittal was passed on the basis of the compo- 
sition, the Magistrate ought to have considered the charge under s. 148 to be 
groundless within the meaning of cl. (2) of s. 251A of the Criminal Procedure 
Code. 


Mr. Bhonsale contended that even for arriving at this conclusion, the learned 
Magistrate ought to have allowed the prosecution to lead all evidence and 
since the Prosecutor was prevented from leading all the evidence, the Magis- 
trate was in error in holding that the charge under s. 148 did not survive. 
But cl. (2) itself envisages a stage when an opportunity is given to the prose- 
eution before the evidence is led and the Magistrate is satisfied that the charge 
against the accused is groundless. The charge referred to in the ease is the 
charge which is levelled in the report of the poliee upon which the Magistrate 
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is required to follow the procedure under s. 251. I am, therefore, of the view 
that the Judicial Magistrate ought to have discharged the accused in the two 
cases with respect to the charge under s. 148, Indian Penal Code, in exercise 
of his powers under s. 251A(2). Thus I have come to the conclusion in these 
two cases that the Magistrate had no jurisdiction to pass an order of acquittal 
and the proper order to pass after the compounding of the offences under 
ss. 3823, 504, 506 and 541 in the facts and circumstances of the case was to 
discharge the accused under s. 251A(2). - 


Apart from this, even assuming that the view taken by me regarding the 
effect of the composition of the compoundable offences in this casé is not cor- 
rect, the only order which can be passed is that the order of acquittal will 
have to be set aside and the matters will have to be sent back for retrial. It is 
well settled that a retrial ig to be ordered by this Court only in exceptional 
circumstances and in the ends of justice. There are no exceptional circum- 
stances in this case. There was a meeting of the bank which was attended by 
some of the citizens of Manmad who claimed to be merchants belonging to 
respectable families. They behaved in a way which does no credit to their 
respectability in causing hurt to some of them mutually. Some of them went 
to the police. The police filed two charge-sheets against the fourteen accused 
who are involved in the two cases. By the time the matter came up for: hearing 
before the Court and even before any charge was framed, wisdom dawned on 
these persons and they settled their dispute and compounded the matters which 
could be compounded. Section 345 itself allows composition of offences under 
ss. 328, 504, 506, without any permission from the Court. This means that 
it is the policy of the law that such offences should be allowed to be compound- 
ed if the parties so desire. It also means that the State cannot prosecute such 
persons as the effect of the composition is that of an acquittal. It appears 
that the predecessor of the Judicial Magistrate who passed the order of acquit- 
tal thought that the proper procedure would be to ask the parties to move 
the District Magistrate to withdraw the cases.. The rozmamas in both the cases 
show that the cases were adjourned from time to time for more than four 
months after the parties. moved the District Magistrate for withdrawal of the 
eases. It is rather surprising-that there is nothing in the Roznamas of these 
eases-to show as to whether the District Magistrate refused to withdraw the 
cases or considered their request. The only ‘thing that is patent is that the 
State had decided to file these two appeals against the order of the Judicial 
Magistrate. It seems to me that if the District Magistrate had applied his mind, 
he would have himself directed the Prosecutor to withdraw the cases because 
it is difficult to imagine how the State would be interested in prosecuting the 
accused in the facts and circumstances of the case. Having regard to all these 
facts and circumstances, I am of the view that it will not be just or fair to 
order a retrial in these two cases, particularly when all the accused and the 
injured persons have treated the entire matter as closed. 


In the result, both the appeals are dismissed. 
Appeals disnussed. 
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Before Mr. Justice Patel and Mr. Justice Nain. 


A. RAHIM HAJUBHAI SHAUKH v. SHIRAJ KASIM NADAR.* 


Payment of Wages Act (IV of 1936), Secs. 15, 22—Whether Authority under Act has jurisdiction 
to determine questions integrally connected with non-payment of or illegal deduction in wages 
—Construction of statute—Statute creating special jurisdiction how to be construed. 

The Authority under the Payment of Wages Act, 1986, has jurisdiction to determine 
any question that may incidentally arise i.e. which is integrally connected with and 
necessary to be decided in considering the question whether there is non-payment of wages 
or illegal deduction in wages, subject to this that in doing so it does not encroach upon other 
jurisdictions. Therefore, it would rot be within the power of the employer to take such 
matter out of the jurisdiction of the Authority by raising questions of fact or law. 

In an application under s.15(2) of the Payment cf Wages Act, 1936, a workman claimed 
from his employer, notice pay, retrenchment compensation, leave wages and bonus for 
terminaticn of his service by the employer. The employer admitted employment cf the 
workman but contended that the workman had Iecft his service of his own accord and, there- 
fore, he was not entitled to the amount claimed by him. A preliminary contention was 
raised by the employer that the Authority under the Act had no jurisdiction to entertain 
and decide the application as he had no jurisdiction to try the issue whether the workman 
was retrenched or left of his own accord. 

Held, that the question raised was connected with the matter in issue as it was necessary 
to decide it in order to give relief to the applicant, and 

that, therefore, it was within the jurisdiction of the Authority to decide it. 

Where a statute creates special jurisdiction taking away the jurisdiction of the civil 
Court, the statute ought to be strictly construed. However, even though the statute has 
to be construed strictly it does not and cannot mean that the very intention of the Legis- 
lature ought to be defeated by placing an unduly narrow construction on such provision 
in order to oust the jurisdiction of the Authority concerned. 

Where summary powers are conferred, the Court ought not “to be construed into juris- 
diction”. The statute however ought to be construed reasonably and fairly, and a matter 
which falls within it ought not to be taken out of it. 

Codialabail Press v. Monappal, dissented from. 
Anthony Almeda v. Taylor*, doubted. 

Sarin v. Patil’, Mushran v. Patil’, A. V. D’Costa v. B. C. Patel’, Valajibhai Avcharbhai 
v. Chimanlal®, Vishwanath Tukaram v. General Manager, C. Rly’, Ambica Mills v. S. B. 
Bhatl?, Peirce, Leslie & Co. v. Rama Moily? and Lakhpatrai v. Om Prekash}®, referred to. 


THE facts are stated in the judgment. 


Y. S. Chitale, for the petitioners in each case. 
R. 8. Kulkarni, for contesting respondents in each case. 


PATEL J. These special civil applications are brought to this Court to.chal- 
lenge the decision of the Authority under the Payment of Wages Act on an in- 
terlocutory question, namely, whether the Authority had jurisdiction to enter- 
tain and decide the applications made by the respondents workmen in each 
case. Each of respondents No. 1 in the applications was working with each of 
the petitioners in each of these applications, who are running different factories. 
Respondent No. 1 in Special C.A. No. 1889 of 1967 claimed that he was entitled 
to notice pay, retrenchment compensation, leave wages and bonus for the year 
1963-64 at 20 per cent. of the pay and compensation on termination of his 
service. The petitioner admitted the employment of the workman, but con- 

*Decided, March 16, 1968. Special Civil 5 [1955) 1 S.C. R. 1858, s.c. 57 Bom. 


Application No. 1889 of 1967 (with Special L. R. 788. 
Civil Applications Nos. 1890 of 1967 and 1892 6 (1957) 59 Bom. L. R. 198. 


to 1895 of 1967). 7 (1957) 59 Bom. L. R. 892, F.B. 
1 [1968] 1 L. L, J. 688. 8 {1980} 68 Bom. L. R. 497, S. C. 
2 (1956) 58 Bom. L. R. 899. 9 [1965] 2 L. L. J. 41. 

3 (1951) 58 Bom. L. R. 674. 10 [1965] 2 L. L. J. 898. 
4 (1951) 53 Bom. L. R. 1009. . 
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tended that on March 22, 1965, the workman left the factory without permis- 
sion and thereafter he did not attend the factory at all. In short, his conten- 
tion was that the workman voluntarily abandoned the employment of the 
petitioner. The claims in the other applications are of the same nature and 
the defences are also the same. The question that will have to be decided is 
whether the workman was retrenched or left of his own accord i.e. adandoned 
the employment. 

The question whether the Authority has jurisdiction to try this issue was 
raised as a preliminary issue and the Authority found the issue against the 
petitioners. The petitioners seek to revise this decision. 

We will first examine the question on first principles. The Payment of 
Wages Act is intended to provide a short and speedy remedy to a workman 
who is not paid wages as defined in the Act or from whose wages anything is de- 
ducted illegally and improperly. The definition sections define words and phrases 
used in the Act. ‘‘Wages’’ is defined by s. 2(vi). It has a wide meaning and 
includes within it any benefit to which a workman is entitled to, on termination 
of service, either under the contract of employment or under any law or an 
award or a settlement. It includes within it a large number of benefits which 
but for the wide definition may not be included in ‘‘Wages’’. Under s. 15, 
the Authority has to decide all the claims, including all incidental matters, 
after hearing the parties and making such inquiry as it deems proper. The 
ordera which the Authority is entitled to make are comparatively wide; they 
are not limited to merely giving necessary directions for the payment of money 
to the employee, but also to the making of orders imposing penalty upon the 
employer for illegal deductions or non-payment. By s. 17, a right of appeal 
is given against the decision of the Authority to the Court of Small Causes 
in the Presidency Towns and elsewhere to the District Court. Any decision 
rendered by the Authority and/or the appellate Court in any appeal against 
his judgment is made final. Under s. 18, the Authority has got all powers under 
the Civil Procedure Code for the purpose of taking evidence and of enforcing 
attendance of witnesses and compelling production of documents. Section 22 
bars the jurisdiction of Civil Courts in all matters which can be decided by 
the Authority under the Payment of Wages Act. 

It cannot be gainsaid that the remedy is to some extent a summary remedy 
and to the extent to which the jurisdiction can be exercised by the Authority, 
the jurisdiction is taken away from the civil Court. It is well-settled that 
where a statute creates special jurisdiction taking away the jurisdiction of the 
civil Court, the statute ought to be strictly construed. However, even though 
the statute has to be construed strictly, it does not and cannot mean that the 
very intention of the Legislature ought to be defeated by placing unduly 
narrow construction on such provision in order to oust the jurisdiction of the 
authority concerned. We may in this connection refer to the rule of construc- 
tion of such provisions. In Maxwell on the [Interpretation of Statutes, 9th 
edn., p. 360, the author says: 

“Where an Act .cnfers a jurisdivticn, it implicdly also grants the power of dcing all such 
acts, or employing such means, es are essentially necessary to its execution”. 
Some of the cases cited there illustrate the application of the principle. Thus 
where an Act empowered the justices to require persons to take an oath as 
special constables, and also gave them jurisdiction to inquire into offences, was 
construed to vest in them impliedly the power to arrest them if the persons 
. failed to appear before them, The King v. Twyford! Similarly, where an Act 
empowered the Court to grant an injunction, was construed to imply a power 
to commit for disobedience, Ex Parte Martin? and Martin v. Bannister2" The 
principle underlying these decisions is that the jurisdiction granted would 
be useless without this implied power. It is true that there is a presumption 


1 (1836) 5 Ad. & E. 480. 2a (1879) 4 Q.B.D. 491. 
2 (1879) 4 Q. B. D. 212. . 
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against ousting the jurisdiction of the Superior Courts (Maxwell 138) and may 
be of regular Courts, which must be either expressly or by clear implication taken 
away. It is also true that where summary powers are conferred, the Court 
ought not ‘‘to be construed into a jurisdiction’. The statute however 
ought to be construed reasonably and fairly, and a matter which falls within 
it ought not to be taken out of it. As an illustration of this principle, we may 
refer to some cases decided by our own Courts. The Provincial Small Causes 
Courts Act, 1887, vests jurisdiction in the Small Cause Courts alone in certain 
matters where the claim is less than a certain pecuniary limit, There is a 
large body of decided cases which have laid down, that, in order to determine 
whether or not the Small Cause Court has jurisdiction, the Court must look 
to the nature of the suit as brought by the plaintiff and embodied in the plaint 
and not to the nature of the defence; it is not in the power of the defendant 
.to oust the Small Cause Court of a jurisdiction which it would otherwise have, 
by the mere raising of a plea of title, Bapuji Raghunath v. Kuvarji Edulji 
Umrigar3 and Kesrisang v. Naransang.* 


Having regard to the language of the present statute, particularly ss. 15 and 
22 which are nearly similar in their effect to ss. 15 and 16 of the Small Cause 
Courts Act, we should be justified in adopting the principles applying under 
that Act. We should look to the claim that is made. The defendant ought not 
to be allowed to defeat, the only quick and effective remedy available to the 
employee, by merely raising contentions which require evidence to be taken 
or law to be considered. The machinery provided by the Act is sufficient for 
the purpose and then there is a right of appeal. It is unfortunate that, so 
far, in the absence of a clear guiding principle, the remedy intended to be 
quick and effective, has in many cases caused much unnecessary expense to the 
employees and waste of public time, for the question of jurisdiction is raised 
in a large number of cases by employers who raise some contention or the 
other and contend that the Authority has no jurisdiction because of that 
contention. 


We now come to the decided cases. Mr. Chitale referred us to two deci- 
sions of this Court. First is the decision in Sarin v. Pattl> In that case 
the workman contended that the order of suspension passed by the District 
Controller of Stores against the appellant was illegal and void, and claimed his 
wages for the period of suspension. The tribunal held that the order of sus- 
pension was invalid and wrong, and directed the District Controller of Stores 
to deposit the amounts due to the claimant from time to time. This Court 
held that the Authority would have jurisdiction to construe the terms of con- 
tract of employment in order to determine what wages are paid or payable; 
even if the contract of employment has been terminated, it is open to him to 
construe its terms in order to determine whether any sums are payable by 
reason of the termination; that a mere denial of the factum of employment 
cannot oust the jurisdiction of the Authority; he would have authority to 
decide whether or not the claimant was an employee; that he had juris- 
diction to determine the terms of contract in so far as they relate to payment 
of wages and determine the liability of the employer to pay wages 
under the terms of contract. But that the jurisdiction, however, does 
not extend to determine the question as to whether the contract has termi- 
nated as alleged by the employer or the contract is still subsisting as alleged 
by the servant. Much reliance has been placed on this observation. The ob- 
servation cannot be taken out of its context and its scope extended.. This ob- 
servation is a passing observation, the real question being whether the order 
of suspension was legal or illegal. It has been explained in a later case to 
mean only this that when the employer says that the employment has been 
terminated, and it is proved, the further question whether the termination of 


8 (1890) I. L. R. 15 Bom. 400, 405. 5 (1951) 68 Bom..L..R. 674, 
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the employment is legal or not is not within the jurisdiction of the Autho- 
rity. In that case, the Authority went into the question as to whether the 
order of suspension was erroneous and illegal and having come to the conclu- 
sion that it was illegal, it created a liability in the employer in future even 
though the order of suspension had not been withdrawn or properly and effec- 
tually set aside by a Court of competent jurisdiction. Section 7(/) Explana- 
tion provides, among other things; that deduction of wages due to an order 
of suspension is not deemed to be deduction, if the rules framed by the em- 
ployer for the imposition of the penalty are in conformity with the require- 
ments specified by the State Government. His jurisdiction would therefore 
extend only to the determination of the question whether the rules conform to 
the requirements, specified by the State Government. 

The next case is Mushran v. Patil.6 In this case a railway servant was em- 
ployed for a certain period, then compelled to go on leave for some time on 
full pay, for some time on half pay and for some time without pay. No charge 
was framed against him and no enquiry was held. The employee applied to 
the Authority and claimed full pay for the entire period alleging that there 
was illegal deduction. The Authority ordered the Railway Administration to 
pay the entire amount. The Court confirmed the order. The learned Chief 
Justice, who delivered the judgment, referred to the remarks made in Sarin’s 
case and explained that delay in payment of wages can only mean delay in 
payment of ‘‘wages which are admitted’’, and further observed : 


..-Therefore, it is only in a case where the employer has put an end to the contract 
of irs has dismissed his employee, and the employee is complaining of a wrongful 
dismissal and claiming damages from his master for wrongful dismissal, that, according to us 
in that dicision, the jurisdiction of the Authority was ousted to determine questions with 
regard to the wrongful dismissal.” 

This decision is consistent with the principles which we have affirmed. 

In A. V. D’Costa v. B. C. Patel’ the facts are as follows: An employee 
was employed by the Central Railway and was rated as a daily rated casual 
workman. He was paid at the rate of Rs. 34-0 per day. The Pay Commis- 
sion recommended that as far as possible daily rated labour should be replaced 
by monthly rated labour. The Administration then created a cadre of monthly 
rated employees and admitted those who had passed the trade test. The ap- 
plicant did not pass this test and continued to draw daily wages though his 
juniors were admitted to the cadre. The Authority held that they were 
“temporary workers’’ and were entitled to wages in the Rs. 55-130 scale plus 
allowance. Though the High Court held that the Authority had jurisdiction 
in the matter, as pointed out by the Supreme Court the real contention of 
the employees was not that there was illegal deduction or non-payment of 
wages, but that though the wages were paid, they were entitled to be admit- 
ted to the cadre created on account of the new scheme, in which their juniors 
were promoted and they were not. It must also be noted that the question 
was not even as to the construction of the Pay Commission’s findings and its 
application. The matter that the Authority actually decided had no direct 
connection with either deduction of wages or non-payment of wages but raised 
a dispute which was outside the provisions of the Act. For this reason, the 
Court denied jurisdiction to the Authority. 

The next case is Anthony Almeda v. Taylor. The facts of the case are as 
under: The employees were in the service of the Indian Naval Dockyard 
and were originally paid Rs. 100 per month. Thereafter, the Governor Gene- 
ral framed rules under s. 241(2) of the Government of India Act and fixed 
the wage scale at Rs. 60-70 per month. Option was given to the employees 
to accept the new conditions and if they accepted, the order was to be effec- 
.tive from a particular date. They accepted the new wage scales. ` They were 
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then paid Rs. 75 per month and in addition, Rs. 25 personal pay. The quan- 
tum of the total wages and the allowances continued to be the same. There- 
after, from August 1, 1947, their wages were reduced to Rs. 80 and they were 
paid Rs, 75 and only Rs. 5 as personal pay. The employees therefore. claim- 
ed the difference. During the course of the judgment, the learned Chief Justice 
observed (p. 901): 

“...The jurisdiction of the Authority (under the Payment of Wages Act, 1936), is limited to 
decide what is the contract in the sens of construing the contract in order to determine the 
liability of the employer to pay wages. But when the employer and the employee come 
before him and rely on different contracts, it is not within his jurisdiction to decide which of 
the two contracts holds the field, which of them is subsisting and under which of them the 
employer is liable to pay wages. It is only when there is no dispute as to the contract that 
subsists and regulates the rights and liabilities of the parties, that the jurisdiction of the Auth- 
ority arises to determine the quantum of wages”. 

These observations do not help the petitioners in this case. Moreover, we will 
explain later how the authority of this case is shaken by the decision in Ambica 
Mills v. S. B. Bhatt? 

In Valajibhai Avcharbhai v. Chimanlal? the employees claimed overtime 
wages contending that the establishment in which they were working was a 
factory within the meaning of the Factories Act, 1948, and the respondent 
contended that the establishment was not a factory but a restaurant. The 
Authority rejected the application on the ground that he ‘‘was not supposed 
to determine complicated questions of law or decide question about the status 
of the workmen’’. The Court held that the claim being “wages unlawfully 
deducted’’ the Authority was bound to decide all questions incidental to the 
determination of wages unlawfully deducted. 

In Vishwanath Tukaram v. General Manager, C. Ry."! the facts were these. 
The railway employee was arrested for a criminal charge on October 26, 1949 
and on May 6, 1953, he was discharged by the trying Magistrate. On October 20, 
1953, he resumed his work. He then applied to the Authority claiming wages 
for the whole period contending that during this period he was under suspen- 
sion and that he continued to be in the employment till he was reinstated on 
October 20, 1953. The Railway Administration contended that the employee 
was not in their employment during the relevant period as his name was 
automatically struck off the attendance register as nothing was heard about 
him, aud he was treated as absconding after October 26, 1949. The Full 
Bench seems to have adopted the test whether the issue directly and substan- 
tially arose in the case, the issue being whether the employee was in the em- 
ployment of the Railway Administration during the relevant period and said 
‘there can be no doubt that that is an issue which the Authority can try 
and determine’’. 

In Ambica ills v. 8S. B. Bhatt, the question arose in this way. The em- 
ployees were workers of the Mills. A Standardisation Award covering the 
mill industry in Ahmedabad was made by the Industrial Tribunal on April 
21, 1948. It fixed the wages for different categories of workers in the textile 
mills at Ahmedabad, leaving the question of clerks open. The case of hand- 
folders amongst the categories was argued. It was argued that the wages 
awarded were too low, as they did the same work as cut-lookers in Bombay 
where they were paid higher wages. Sufficient evidence however was not 
forthcoming regarding the actual work done by the hand-folders. The- Indus- 
trial Tribunal had said: ‘‘At the same time, we desire to make it clear that if 
there are persons who are doing cut-looking as well as folding, they should be 
paid the rate earned by the cut-lookers in Bombay.’’ The employees claimed 
that they were doing the work of cut-looking and were entitled to the benefit of 
that direction. The Authority considered the duties of the employees and allow- 
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ed their claim. Before the Supreme Court, the question of jurisdiction was rais- 
ed. Mr. Justice Gajendragadkar speaking for the Court observed that in a 
sense the jurisdiction of the Authority was limited by s. 15 and in another 
sense it was exclusive as prescribed by s. 22 and that while deciding the 
question of wages or delayed wages, the Authority would inevitably have to 
decide all questions incidental to the said matters. Considering the definition 
of wages in its unamended form, he said (p. 502): 


“...Now, if a claim is made by an employee on the ground of alleged legal deduction or 
alleged delay in payment of wages several relevant facts would fall to be considered. Is the 
applicant an employee of the opponent?; ... If the said fact is admitted, then the next 
question would be : what are the terms of employment? Is there any contract of employment 
in writing or is the contract oral? ... In some cases a question may arise whether the con- 
tract which was subsisting at one time had ceased to subsist and the relationship of employer and 
employee had come to an end at the relevant period. In regard to an illegal deduction a 
question may arise whether the lockout declared by the employer is legal or illegal. In regard to 
contracts of service sometimes parties may be at variance and may set up rival contracts, and 
in such a case, it may be necessary to enquire which contract was in existence at the relovant 
time ...” 

Applying the principles formulated to the question at hand, the learned Judge 
said (p. 503): 

“...In our opinion, on these facts, the question as to whether a particular employee is an 
operative falling under the Award or one who is above an operative and below the clerk falling 
under cl.5 is a question which is so intimately and integrally connected with the problem of 
wages as defined under s. 2(vi) that it would be unreasonable to exclude the decision of such a 
question from the jurisdiction of the Authority under s.15.” 

The Court did not express any opinion on the correctness of the deci- 
sion in Almeda’s case but distinguished the same. However that is not affirming 
the same, since as the earlier passage cited by us says ‘‘that where the 
parties set up rival contracts, it may become necessary to enquire which con- 
tract is in existence at the relevant time....’’ 

After the decision of the Supreme Court, the Legislature thought it fit 
to amend the provisions of the Payment of Wages Act, by adding the last 
word in sub-s. (Z) of s. 15 along with the proviso and which so far as rele- 
vant are: ‘‘of persons employed or paid in that area, including all matters 
incidental to such claims....’’ The later portion of the section, therefore, 
now reads thus: ‘‘...be the Authority to hear and decide for any specified area 
all claims arising out of deducting.... including all matters incidental to such 
claims.” This in effect is bringing the section in line with the judgment of 
the Supreme Court. 

Mr. Chitale tried to place reliance on the word ‘incidental’ and contended 
that incidental would mean a subsidiary question, and the question such as 
the one before us cannot be regarded as amw incidental question. The matter 
cannot be regarded as simple as that. The words are inclusive and the effect 
would be to recognise in the Authority jurisdiction to decide all questions 
necessary to be determined in order to give relief to the party concerned, in- 
eluding such other questions as may incidentally arise in the matter, subject, 
however, to this that in doing so it does not encroach upon other jurisdictions 
in respect of any matter. Even the Supreme Court after holding that the 
Authority would be entitled to decide all incidental questions, applied the test 
whether the question was integrally connected with the question of non-pay- 
ment or illegal deduction of wages, and, therefore, necessary to be decided. 

Mr. Chitale relied upon the decisions in Codialabail Press v. Monappa,” 
Peirce, Leslie & Co. v. Rama Moly! and Lakhpatrai v. Om Prakash.4 Both 
the later cages related to wrongful removal and evidently could not be within 
the jurisdiction of the Authority under the Payment of Wages Act. As to the 
' 12 pea 1 L. L. J. 688. 14 [1965] 2 L. L. J. 898. ; 

13 [1965] 2 L.L. J. 41. 
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first, with respect; we are unable to agree with the conclusion there reached 
for reasons recorded above. 


We, therefore, hold that the Authority has jurisdiction to determine any 
question that may incidentally arise i.e. which is integrally connected with 
and necessary to be decided in considering the question whether there is uon- 
payment of wages or illegal deduction of wages and it would not be within 
the power of the employer to take the matter out of the jurisdiction of the 
Authority by raising questions of fact or law subject to this that in doing so, it 
does not encroach upon other jurisdictions. 


In the present case, the respondent claimed the amount on the footing that 
he was discharged by the petitioner. The petitioner says that the respondent 
left the service of own accord and, therefore, he is not entitled to the amount. 
What the respondent claims is notice pay, retrenchment compensation, leave 
wages and bonus. Clearly the claim is wages. Employment -is admitted. | 
These are benefits which accrue to the workman on termination of service and 
amount to wages. It is said that if they left voluntarily, they arc not entitled 
to the same. The question is clearly connected with the matter in issue and it 
is necessary to decide it in order to give relief to the applicant and it is 
within the jurisdiction of the Authority to decide. 


There is no merit, therefore, in these petitions and the rule is discharged 
with costs. Costs quantified at Rs. 150 in each. 
Rule discharged. 


APPELLATE CRIMINAL. 


Before Mr. Justice Gatne ` ih 
THE STATE OF MAHARASHTRA 
v. 
SHARADKUMAR VIRCHAND SHAH.* 

Bombay Renis, Hotel and Lodging House Raies Control Act (Bom. LVE of 1947), Scc. 16— 
“Vacate”, meaning of expression in s. 16(4)—Offer by tenant to deticer possession rohether 
substantial compliance with s. 16(4). 

The word ‘ vacate “ in s. 16 (4) of the Bombay Rents, Hotel nnd Lodging House Rates 
Control Act. 1947, implies a unilateral act. and for that purpose all that is necessary is 
that the tenant should give up possession without the aid of the landlord. Therefore the 
offer of delivering possession by the tenant without more is not itself a substantial compliance 
with the provisions of s. 16(4) of the Act. 


Tire facts are stated in the judgment. 


C. R. Dalvi, Assistant Government Pleader, for State (In Criminal Appeal 
1010/66). 

M. A. Rane, for respondents-accused (In Criminal Appeal No. 1010/66). 

S. B. Bhasme, for the complainant (In Criminal Appeal No. 1010/66). 

S. B. Bhasme, for the applicant (In Criminal Application No. 719/66). 


Garner J. These two proceedings arise out of the decision of the Judicial 
Magistrate, First Class, Satana, on deputation at Malegaon, in Criminal Case 
No. 5245 of 1965. f 

The facts giving rise to these cases are few and simple and are not in dis- 
pute. The property bearing House No. 48 at Malegaon belongs to accused 
No. 1, Sharadkumar Virchand Shah. Accused No. 2 happens to be his brother. 

*Decided, June 19, 1968, Criminal Appeal passed by S. D. Kurwande, Judicial Magistrate, 


No. 1010 of 1966 and inal Application First Class, Satana, in Criminal Case No. 5245 
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One shop situated on the ground floor of that building was in occupation of 
complainant Hukmichand Dipchand Jain as a tenant of accused No. 1. Ac- 
cused No. 1 instituted a suit for his eviction in the Court at Malegaon, the 
relief of possession being claimed on two grounds. The first ground was that 
the suit premises were reasonably and bona fide required by him for his own 
occupation, and the second ground was that the property of which the pre- 
mises formed a part was in need of repairs, which could only be carried out 
after the shop was vacated by the tenant. These grounds were not accepted 
by the trial Court and the landlord’s suit for eviction was dismissed. That 
order of dismissal was challenged by the landlord in the District. Court at 
Nasik in Civil Appeal No. 108 of 1963. That appeal was decided by the 2nd 
Extra Assistant Judge of Nasik on March 31, 1964. The learned appellate 
Judge also did not accept the landlord’s case that the premises were reason- 
ably and bona fide required by the landlord for his own occupation; but he 
did accept the second allegation that the premises were in need of repairs 
and that those repairs could only be effected after the premises were vacated 
by the tenant. Therefore, on this second ground the learned appellate Judge 
allowed the appeal and passed a decree for possession in the landlord’s favour 
on March 31, 1964. Before passing that decree, the provisions of s. 16 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, were com- 
plied with. The complainant-tenant was asked whether he wanted to re- 
oceupy the premises after the repairs were carried out; and on his having 
said yes, a deeree for possession was passed in favour of the landlord and the 
complainant was directed to deliver possession to him to enable him to com- 
mence the work of repairs on or before May 1, 1964. 


Before the date specified for delivering possession, on April 26, 1964, the 
tenant gave a notice as per exh. 9 to the landlord (accused No. 1) and inform- 
ed him of his readiness and willingness to give possession of the shop to him 
for the purposes of effecting repairs as soon as the necessary intimation was 
received from him. That notice was replied by the landlord (accused No. 1) 
by his letter (exh. 16) dated April 29, 1964. Tle stated that he was not will- 
ing to accept possession in terms of the appellate Court’s decree because he 
wanted to challenge that decree in revision in the High Court, but that the 
tenant was at liberty to vacate the premises unconditionally if he so desired. 
The tenant (complainant) was obviously not prepared to vacate the premises 
unconditionally. Je, therefore, stuck to his possession, and unfortunately on 
August 11, 1965, a part of the premises collapsed and some damage to the 
property was caused. 


Thereafter on August 12, 1965, the complainant (tenant) by his notice, 
exh. 11, dated August 12, 1965, informed aceused No. 1 (landlord) of the 
damage caused to the property, and called upon him to carry out the repairs 
without any further delay. It appears that the property being in a dilapi- 
dated condition and its removal being considered desirable, the Municipality 
of Malegaon gave a notice to the landlord (accused No. 1) on August 19, 1965, 
under s. 149 of the Bombay Municipal Boroughs Act and demanded demoli- 
tion of that property. A copy of that notice, exh. 16, was also given to the 
complainant (tenant). When things reached that stage, the complainant- 
tenant vacated the premises on August 21, 1965 and gave an intimation to that 
effect to aceused No. 1 as per exh. 12. Accused No. 1 was again called upon 
to accept possession in terms of the appellate Court’s decree. On August 24, 
1965, accused No. 1 eventually accepted possession. On November 15, 1965, 
the complainant-tenant again gave a notice as per exh. 17 to accused No. 1 
and called upon him to effect the necessary repairs and to give back posses- 
sion of the premises to him. To the aforesaid two notices of the tenant, 
aceused No. 1 (landlord) replied as per exh. 15 on November 16, 1965. He 
informed the complainant-tenant that he having failed to vacate the premises 
in time, the repairs could not ke carried out and the question of carrying out 
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the repairs at the date of exh. 15 did not arise because the property was ex- 
tensively damaged and required to be rebuilt. 

When things came to such a pass, the complainant-tenant filed the com- 
plaint giving rise to this appeal in the Court of the Judicial Magistrate, First 
Class, at Malegaon, on November 18, 1965, under s. 16(4) of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947. The defence of 
accused No. 1 (landlord) as also his brother, accused No. 2, was that they 
were not liable under s. 16(4) as the complainant himself had failed to 
vacate the premises on the due date i.e. on or before May 1, 1964. That con- 
tention having found favour with the learned Magistrate, the complaint filed 
by the complainant was dismissed and the accused were acquitted of the charge 
ander s. 16(4) of the Bombay Rent Control Act, and the correctness of that 
order of acquittal is now being challenged by the State in Criminal Appeal 
No. 1010 of 1966, and by the original complainant-tenant in Criminal Appli- 
cation No. 719 of 1966. 

Mr. C. R. Dalvi appearing on behalf of the State urged that having regard 
to the facts of the’ case it was clear that the date for delivering posses- 
sion of the premises to the landlord was May 1, 1964, and before that date, 
on April 26, 1964, the tenant had given a notice as per exh. 9 and expressed 
his willingness and readiness to vacate the premises on the due date; but that 
offer was not accepted by the landlord and he demanded possession uncondi- 
tionally and that being so, there was failure on his part to accept posses- 
sion and he, therefore, came within the mischief of s. 16(4) of the Bombay 
Rent Control Act. Although at first blush this argument appears to be attrac- 
tive, it cannot, in my opinion, stand the test of closer scrutiny. 

While appreciating the submission of the learned Assistant Government, 
Pleader, it is necessary to examine the provisions of s. 16 of the Bombay Rent 
Control Act. Sub-section (Z) of s. 16 says: 


“The Court shall when passing a decree on the ground specified in clause (h) of sub-section(1) of 
section 18 ascertain from the tenant whether he clects to be placed in occupation of the premises 
or part thereof from which he is to be evicted and, if the tenant. so elects, shall record the fact 
of the election in the decree and specify in the decree the date on or before which he shall 
deliver possession so as to enable the landlord to commence the work of repairs,” 

Then sub-s. (4) which is material for the purposes of these proceedings says: 

“ Any landlord who, when the tenant has vacated by the date specified in the decree 
without reasonable excuse fails to commence the work of repairs and any landlord or other 
person in occupation of the premises who fails to comply with the order made by the Court 
under sub-section (3), shall, on conviction be punishable with imprisonment for a term which 
may extend to three months or with fine or with both.” 

This being the penal provision must be strictly construed, and the first thing 
that deserves notice in this connection is that while in sub-s, (Z) the words 
used are ‘‘deliver possession’’, the word used in sub-s. (4) is “vacate”. There 
is evidently some distinction between the two expressions. While delivery of 
possession is a bilateral act and requires one side to give up possession and 
the other side to receive it or accept it, the term ‘‘vacate’’ implies a unila- 
teral act, and for that purpose all that is necessary is that the person in pos- 
session should give up possession. The plain dictionary meaning of the word 
“‘vacate’’ ig given in Vol. X, Part II of ‘‘A New English Dictionary” on 
Historical Principles, edited by Sir James Murray, LL.D., and the meaning of 
the word has been given as‘to leave or to withdraw from (a place, seat, etc) ; 
to quit or give up’. This clearly means that for vacating nothing further is 
required beyond giving up or quitting. It is, therefore, necessary for a 
tenant to vacate without the aid of the landlord, while for the purpose of de- 
livering possession, co-operation of the landlord would be necessary. No such 
co-operation is necessary for the purpose of vacating premises. 

Tf we look at the facts of the case in the light of this position, it is at 
once clear that the complainant-tenant in this gase did not vacate the premises 
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‘before May 1, 1964. All that he did by his notice, exh. 9, dated April 26, 
1964, was to express his readiness and willingness to give up possession. The 
argument that the offer of delivering possession was itself substantial com- 
plianee with the provisions of s. 16(4) of the Act cannot, in my opinion, be 
accepted. Although at first blush it appears that. the landlord (aceused No. 1) 
had adopted an unfair attitude in refusing to accept the offer made by the 
tenant in his reply (exh. 16A) dated April 29, 1964, that is not in fact so 
if it is borne in mind that he wanted possession of the premises on two 
grounds. He did not want possession merely for the purposes of repairs; he 
also wanted it for personal occupation; and the latter ground having been re- 
fused in both the Courts, he desired to challenge the decision of the appel- 
late Court in revision before the High Conrt, and that is why he informed the 
tenant in his reply dated April 29, 1964, that he would only accept posses- 
sion without any condition becanse he desired to challenge the appellate 
Court’s decree before the High Court in revision. That was not a dis- 
honest pretence and accused No. 1 was in fact serious about it, was demon- 
strated before me by producing the actnal record of C.R.A. No. 1441 of 1963. 
It shows that aceused No. 1 had really filed the revision application, although 
the same was rejected by the Court on September 18, 1964. Therefore, on 
April 19, 1964, when accused No. 1 declined to accept possession in terms of 
the appellate Court’s decree, he could not possibly be said to have adopted 
an unfair attitude. It is further to be borne in mind that the decree of the 
appellate Court was a decree in favour of accused No. 1 and not against him. 
All that the decree did was to give some right to accused No. 1, and it was, 
therefore, open to accused No. 1 either to avail of that right or not to avail 
of it. To avail of the right given by the appellate Court’s decree would have 
meant acceptance of possession and then giving back that possession to the 
tenant after effecting the repairs. That accused No. 1 did not evidently like. 
He wanted possession for his own occupation, and believing that he could get 
it from the Court, he declined the tenant’s offer contained in the notice dated 
April 26, 1964. It must be realised that not to accept the benefit conferred 
by the appellate Court’s decree was not made penal nnder s. 16(4) of the 
Bombay Rent Control Act. 


This view does not mean that the tenant was helpless and could not enforce 
his right under the decree. He could, if he had really vacated the premises 
before May 1, 1964 and then called upon accused No. 1 (landlord) to carry 
out the repairs. There would have been no other alternative for accused 
No. 1 but to carry out the repairs in the time specified; and if that had not 
been done, he could have been hauled up under s. 16(4) of the Bombay Rent 
Control Act. That the complainant did not do, but he stack up to his posses- 
sion till August 11, 1965; and it was only when a part of the premises col- 
lapsed and further continuance on the premises became risky that he vacated 
the premises on Angust 21, 1965 and informed the landlord about it as per 
his letter, exh. 12. If he had only done that before May 1, 1964, the provi- 
sions of s. 16(4) could very easily have been invoked in his favour. 

In the view J have taken, the learned Assistant Government Pleader is not 
right when he says that in the present case there was a refusal on the part 
of the landlord to carry out the repairs after the premises were vacated by 
the tenant in time. Im my judgment the accused were rightly acquitted and 
the appeal filed by the State must fail. In this view of the matter the Cri- 
minal Application filed by the complainant also fails and has to be dismissed. 

The appeal as well as the criminal application are dismissed. 


Appeal and application dismissed. 


B.L.R.—49 
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Present : Mr. Justice J. C. Shah, Mr. Justice R. S. Bachawat and Mr. Justice G. K. Mitter. 
SHAH DHANSUKHLAL CHHAGANLAL 


v. 
DALICHAND VIRCHAND SHROFF.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVL of 1947), Secs. 12, 11 
—Tenant raising dispute about standard rent when can claim protection of s. 12 (1). 


To be within the protection of s. 12 (1) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, where a tenant raises a dispute about the standard rent payable, 
he must make an application to the Court under s. 11 (8) of the Act and thereafter pay 
or tender the amount of rent and permitted increases, if any, specified in the order made 
by the Court. If he does not approach the Court under s. 11 (3), it is not open to him 
thereafter to claim the protection of s. 12 (1). Therefore, where a suit was filed on the 
ground that the tenant was in arrears for a period of more than six months and although 
a dispute was raised by the tenant as to the standard rent or permissible increases recoverable 
under the Act, the tenant made no application in terms of s. 11 (3), he cannot claim the 
protection of s. 12 (1) by merely offering to pay or even paying all arrears due from him 
when the Court is about to pasa a decree against him. 

Shah Bhojraj Kuverji Oil Mills & Ginning Factory v. Subbash Chandra Yograj Sinha, 
Vora Abbasbhai Alimahomed v. Haji Gulamnabi Haji Safibhai4 and Manorama v. Dhan- 
lazmi,® referred to. 


Tue facts appear in the judgment. 


G. L. Sanghi and B. R. Agarwala of Gagrat & Co., for the appellant. 
O. P. Malhotra and Ravinder Narain of J. B. Dadachanjs & Co., for 
respondents Nos. 1 to 4. 


Mirren J. This is an appeal by special leave from a judgment of the High 
Court of Gujarat passed in a Civil Revision Application arising out of a suit 
filed by the plaintiff-respondent against the defendant-appellant to recover 
possession of certain premises situate in Surat. 

The facts are as follows. The appellant became a tenant of the respondent 
under a rent note executed on February 27, 1947, whereby rent was fixed at 
Rs. 40 per month and the tenancy was to be for a period of one year from 
February 22, 1947. After the expiry of the said period,.the appellant con- 
tinued as a monthly tenant on the same terms and conditions as were to be 
found in the rent note. He fell into arrears of payment of rent and the res- 
pondent sued him for eviction some time in 1951. The suit was eventually 
compromised by a petition put in Court bearing date September 16, 1952. 
Under the terms of the compromise, the defendent continued as a tenant from 
September 1, 1952, on the terms and conditions of the rent note dated 
February 27, 1947: the original conditions in respect of rent also continued 
excepting that the rate was lowered from Rs. 40, to quote the words of the 
compromise, to ‘‘standard rent of Rs. 27’? and ‘‘in the matter of taxes and 
interest also the defendant was to act in accordance with the conditions of the 
aforesaid rent note.” Paragraph 2 of the compromise petition contained an 
account of payments made by the defendant, the final result thereof being that 
it was agreed between the parties that the defendant had paid Rs. 104-5-3 
‘which amount was to be reimbursed by the plaintiff to the defendant when 
accounting the future payment of rent.’’ It should be noted here that accord- 
ing to the rent note of 1947 the tenant had agreed to pay the monthly rent 
of Rs. 40 together with interest at Rs. 0-12-0 per cent per annum in respect 


*Decided, March 1, 1968. Civil Appeal L.R. 407. 
No, 455 of 1965. (Appeal from the decision 2 [1964] 5 S.C. R. 157. 
of the Gujarat High Court). 8 [1967] 1 S.C. R. , 8. 0. 69 Bom. L.R. 
1 [1962] 2 S. C.R. 159, s. c. 64 Bom. 188. A 
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of any balance due for rent. Even after the compromise, the defendant fell 
in arrears again. The only payments made thereafter up to the institution of 
the second suit out of which the present proceedings have arisen were a sum 
of Rs. 250 on July 19, 1954 and Rs. 200 on March 17, 1955. The defendant 
did not make any payment tothe plaintiff in respect of the permitted im- 
creases under the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947 from April 1, 1954; neither did he pay the taxes agreed upon. 
The plaintiff gave a notice to the defendant on April 18, 1955, demanding the 
arrears of rent and permitted increases in terms of the said Act and also ter- 
minating the tenancy of the defendant with effect from May 31, 1955, in terms 
of.s. 106 of the Transfer of Property Act. The notice was received by the 
defendant on April 21, 1955. No reply was sent thereto nor was any payment 
made to the plaintiff. The suit for ejectment was filed on March 15, 1956, 
the ground thereof as laid in the plaint being that the defendant was in arrears 
of payment of rent and permitted increases and as such not entitled to the 
protection of the Act. In para. 6 of the plaint the dues under various heads 
were specified showing the arrears of rent, increases permitted thereon, in- 
terest in terms of the rent note and taxes for three years. It was pleaded by 
the defendant in the written statement that rent at Rs. 27 had been fixed by 
the Court without going into the merits of the case and that standard rent 
or reasonable rent of the property in suit had to be fixed first and a preli- 
minary issue in that respect should be framed. The defendant did not admit 
the claim to the arrears as laid in para. 6 of the plaint. 

He also pleaded that the notice of ejectment was not a valid one as the 
tenancy was to be reckoned in terms of the Gujarati calender and not the 
Gregorian calendar. 

The date fixed for settlement of issues was September 3, 1956, which can be 
taken to be the date of.the first hearing of the suit for the purposes of the 
Act. On that day the defendant deposited in Court a sum of Rs. 1,000. 
Thereafter the defendant made a deposit of a sum of Rs. 150 on February 25, 
1957. The suit was decreed by the trial Judge on March 25, 1957. The trial 
Judge after considering the evidence on record determined the standard rent 
of the premises at Rs. 27, exclusive of the permitted increases and water-tax 
and sanitary-tax, payable by the defendant to the plaintiff. Holding that the 
defendant had not complied with s. 12(3)(b) of the Act he passed.a decree 
for eviction. The defendant went in appeal to the District Judge, Surat. 
He raised no contention even at the hearmg of the appeal either in regard to 
the standard rent of the premises or in regard to interest on arrears of rent 
or municipal taxes or permitted increases. The finding of the trial Judge that 
the standard rent of the premises exclusive of permitted increases and water- 
tax and sanitary-tax was Rs. 27 per month was not challenged by the defen- 
dant. Nor was any question raised as to the finding that the defendant was 
liable to pay the plaintiff a sum of Rs. 123-4-0 as and by way of interest on 
arrears of rent, a sum of Rs. 81 as and by way of water-tax and sanitary-tax 
for a period of three years prior to the date of the suit and a sum of 
Rs. 2-1-9 per month as and by way of permitted increases from April.1, 1954. 
The point regarding the validity of the notice of ejectment was however rais- 
ed in the appeal. According to the judgment of the High Court, ‘‘the only 
contention urged before the learned Assistant Judge was, whether the defen- 
dant had or had not complied with the requirements of section 12(3)(b) of 
the Rent Act.’’ The Assistant Judge concluded that there had been no com- 
pliance with that section and upheld the decree for eviction.- 

In revision three contentions were raised before the High Court, ‘namely, 
(1) as to the validity of the notice of ejectment; (2) whether s. 12(3)(a) or 
12(3) (b) of the Act applied; and (3) whether the defendant was entitled to 
protection under s. 12(7) of the Act. The High Court held that it was not 
open to the tenant to raise the question of the validity of the notice in a 
revision application. Moreover, there was no substance in it as the-compro- 
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mise petition expressly recorded that the tenancy in terms of it should com- 
mence on September 1, 1952. With regard to the second question the High 
Court held that “it was common ground between the parties before the Assis- 
tant Judge that the case of the detendant fell within section 12(3)(b) of the 
Rent Act.” The learned J udge of the High Court noted: 


(a) The trial Judge turned down the applicability of s. 12 (3) (a) of the Act holding that 
the defendant had disputed the municipal taxes and permitted increases; 

(b) The conditions under s. 12 (3) (b) of the Act were not fulfilled ; 

(ec) No contention about the applicability of s. 12 (3) (a) was raised before the Assistant 
Judge in appeal and he therefore did not go into the question at all; and 

(d) The conditions necessary for the applicability of s. 12 (3) (a) were not present, as 
besides the amount of Rs. 27 mentioned in the’ compromise petition, the tenant had to pay 
other sums not due from him every month. 

The High Court further found that after the first date of hearing of the 
suit on September 3, 1956, rent of the premises which fell due on October 1, 
1956, November 1, 1956, December 1, 1956, January 1, 1957, February 1, 1957 
and March 1, 1957, remained unpaid on March 25, 1957, when the suit was 
disposed of. As the defendant did not pay or deposit in Court regularly the 
amount of standard rent which became due on the aforesaid dates barring 
March 1, 1957 (taking into account the deposit of Rs. 150 on February 25, 
1957) there was default on the part of the defendant attracting the operation 
of s. 12(3)(b) of the Act. 


The High Court turned down the contention based on s. 12(7) of the Act. 


At the hearing of the appeal before us, learned counsel for the appellant 
raised two points, namely: 

(1) The provisions of s. 12 (1) of the Act were applicable throughout the hearing of the 
suit and down to the date of the final hearing. If at that stage it was found that the defendant 
had paid up all arrears due from him he could not be ejected. 

(2) Even applying s. 12 (3) (b) there was no default on the part of the defendant which 
would render him liable to eviction. 

In order to appreciate the first contention it is necessary to set out s. 12 of 
the Act as it stood at the relevant time: 


“ 12. (7) A landlord shall not be entitled to the recovery of possession of any premises 80 
long as the tenant pays, or is ready and willing to pay, the amount of the standard rent and 
permitted increases, if any, and observes and performs the other conditions of the tenuncy, 
in so far as they are consistent with the provisions of this Act. 

(2) No suit for recovery of possession shall be instituted by a landlord against a tenant 
on the ground of non-payment of the standard rent or permitted increases due, until the expira- 
tion of one month next after notice in writing of the demand of the standard rent or permitted 
inereases has been servei upon the tenant in the manner provided In section 106 of the Transfer 
of Property Act, 1882. 

(3) (a) Where the rent is payable by the month and there is no dispute regarding the amount 
of standard rent or permitted increases, if such rent or increases are in arrears for a period of 
six months or more and the tenant neglects to make payment thereof until the expiration of 
the period of one month after notice referred to in sub-section (2), the Court may pass a decree 
for eviction in any such suit for recovery cf possession. 

(b) In any other case, nu decree for eviction shall be passed in any such suit if, on the 
first day of hearing of the suit or on or before such other date as the Court may fix, the tenant 
pays or tenders in Court the standard rent and permitted increases then due and thereafter 
eontinues to pay or tender in Court regularly such rent and permitted increases till the suit 
is finally decided and also pays costs of the suit as directed by the Court. 

(4) Pending the disposal of any such suit, the Court may out of any amount paid or tendered 
by the tenant pay to the landlord such amount towards payment of rent or permitted increases 
due to him ag the Court thinks fit. 

Explanation.—In any case where there is a dispute as to the amount of standard rent or 
permitted increases recoverable under this Act the tenent shall be deemed to be ready and 
willing to pay such amount if, before the expiry of the periog of one month after notice referred 
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to in sub-section (2), he makes an application to the Court under sub-section (3) of section 11 
and thereafter pays or tenders tht amount of rent or permitted increases specified in the order 
made by the Court.” 

Learned counsel drew our attention to a judgment of this Court in Shah 
Bhojraj Kuverji Oil Mills & Ginning Factory v. Subbash Chandra Yograj Sinha.! 
There the landlord had filed a suit for possession of the premises on April 25, 
1957, the period of tenancy fixed under the rent note having expired on 
March 14, 1957. Under s. 6 of the Act a notification was issued applying 
Part II of the Act to the area where the property was situate. The appel- 
lants claimed protection of s. 12 of the Act and the main question which en- 
gaged the attention of this Court was, whether by virture of the first proviso 
to s. 50 of the Act, all the provisions in Part II including s. 12 were made 
expressly applicable to all suits; and secondly whether by virtue of s. 12(/) 
of the Act the suit was rendered incompetent. This Court turned down the 
contention of the respondent that the operation of s. 12(/) was limited to 
suits filed after it came into force in a particular area and observed that 
under s. 12(7) the landlord was not to be entitled to recover possession and 
the point of time when the sub-section would operate was when the decree for 
recovery of possession would have to be passed. 

It appears to us that there is no substance in the contention put forward 
on behalf of the appellant. Section 12(/) must be read with the Explanation 
and so read it means that a tenant can only be considered ‘‘to be ready and 
willing to pay’’ if, before the expiry of the period of one month after notice 
referred to in sub-s. (2), he makes an application to the Court under sub- 
s. (3) of s. 11 and thereafter pays or tenders the amount of rent or permit- 
ted increases specified by the Court. We have already noted that the tenant 
made no payment within the period of one month of the notice of ejectment 
and although in his written statement he raised a dispute about the standard 
rent he made no application in terms of s. 11(3) of the Act. The readiness 
and willingness to pay has therefore to be judged in the light of the facts 
of the case. Where as here a suit is filed on the ground that the tenant was 
in arrears for a period of more than 6 months and although raising a dispute 
as to the standard rent or permitted increases recoverable under the Act, the 
tenant makes no application in terms of s. 11(3) he cannot claim the protec- 
tion of s. 12(/) by merely offering to pay or even paying all arrears due 
from him when the Court is about to pass a decree against him. In Vora 
Abbasbhat Alimahomed v. Haji Gulamnabi Haji Safibha? it was pointed out 
that s. 12(/) of the Act applied to a tenant who continued to remain in ocen- 
pation even after the expiry of the contractual tenancy so long as he paid or 
was ready and willing to pay the amount of the standard rent and permitted 
increases. The protection was however available to a tenant subject to the 
provisions of s. 13 and to the limitations contained in s. 12(2) and s. 12(3) (a) 
of the Act. 

In Manorama v. Dhanlazm® rent was in arrears for a period of more than 
six months and the tenant neglected to make payment of the same within one 
month of the notice under s. 12(2). There the rent was payable by the month 
and there was no dispute regarding the amount of the rent. It was held that 
if the conditions of sub-s. (3)(a) of s. 12 were satisfied the tenant could not 
claim any protection from eviction by tendering the arrears of rent after the 
expiry of one month from the service of notice under sub-s. (2). It was ob- 
served (p. 187): 


“...It is immaterial whether the tender was made before or after the institution ef the suit. 
In a case falling within sub-s. (3) (a), the tenant must be dealt with under the special provisions 
of sub-s. (3) (a), and he cannot claim any protection from eviction under the general provisions 
of sub-s. (1). ” 


1 [1962] 2 S. C. R. 159, s. o. 64 Bom. L. R. 8 [1967] 18. C. R. 185, s. o. 69 Bom. L.R. 
: 188. 
2 [1964] 5 S. C. R. 167. . 
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As already noted, if sub-s. (3) (a) is not attracted, the tenant, if he is in 
arrears, cannot sit quiet and offer to pay all the amount due from him at the 
time of the hearing of the suit so as to get the protection of s.12(/). To be 
within the protection of sub-s. (Z) where.he raises a- dispute about the stan- 
dard rent payable, he must make an application to the Court under sub-s. (3} 
of s. 11 and thereafter pay or tender the amount of rent and permitted in- 
creases, if any, specified in the order made by the Court. If he does not ap- 
proach the Court under s. 11(3), it is not open to him thereafter to claim the 
protection of s. 12(/). 

The case clearly does not come within s. 12(3)(b). To be within the pro- 
tection of that provision, the tenant must not only pay all the arrears due 
from him on the first day of hearing of the suit, but he must thereafter con- 
tinue to pay or tender in Court regularly the rent and the permitted in- 

creases till the suit is finally decided. Before the date of the suit, the appel- 

lant was entitled to a credit of Rs. 104-5-3; the total payments up to the date 
of the first hearing including the sum of Rs. 1,000 come to Rs. 1,554-5-3. 
The amounts due from him up to that date were: 


(a) rent at the rate of Rs. 27 per month for 48 months . Rs. 1296-0-0 
_(b) permitted increases from Ist April, 1954 to 1st September, 1056 Rs. 61-38-9 
(c) taxes se ar wee . Rs, 81-0-0 
(d) Interest on arrears at 9 per cent p. a. ias . Rs. 128-8--0 

making a totalof ... . Rs. 1561-6-9 


Moreover, there was failure on the part of the appellant to pay or tender in 
Court the amounts which fell due from October 1, 1956, to March 1, 1957. 
Thus, leaving out of consideration the question of costs ‘awarded against him 
under the decree, the appellant cannot get the protection under s. 12(3) (b) 
of the Act. A faint attempt was made to raise the point about the invalidity 
of the notice of ejectment on the plea that the same had to comply with 
s. 12(2) of the Act. This is clearly fallacious as the said section merely lays 
down the manner in which a notice of demand of-standard rent and permitted 

increases has to be made. i 
The contentions raised on behalf of the appellants are therefore without any 
merits and the appeal is dismissed with costs. 
Appeal dismissed. 


Present: The Hon'ble Mr. M. Hidayatullah, Chief Justice, Mr. Justice R. S. Bachawat, 
Mr, Justice C. A. Vaidialingam, Mr. Justice K S. Hegde and Mr. Justice A. N. Grover. 


: TUKARAM G. GAOKAR v. R. N. SHUKLA.” 


Customs Act (Act LIT of 1962), Secs. 111, 112, 135, 127—Constitution of India. Art. 30 (2)— 
Defence of India Rules, 1962, Rule 131-B—Foreign Exchange Regulation Act (VII of 
1947), Sec. 8—Criminal Procedure Code (Act V of 1898), Sec. 342-4—Proceedings initiated 
by customs officers under 88. 111 & 112 of Customs Act against persons whose irial for connected 
offences imminent in Criminal Court—Whether such proceedings amount to contempt of 
Oriminal Court—What constitutes contempt of Court—Proceedings under ss. 111 d& 112 whether 
in violation of art. 20 (3) of Constitution. 

‘ The customs officers under ss. 111 and 112 of the Customs Act, 1962, are empowered 
to confiscate smuggled goods and to levy penalty on persons concerned with the smuggling. 
They may initiate proceedings for confiscation of the goods and for imposition of the penalty 
though the trial of those persons in a Criminal Court for connected offences is imminent. 
The initiation and continuance of those proceedings in good faith cannot amount to contempt 
of the Criminal Court. The power of adjudicating penalty and confiscation under ss 111 
and 142 of the Act is vested in them alone. The Criminal Court cannot make this adjudication. 
The issue of the show-cause notice and proceedings thereunder are authorised by the Act 
and are not calculated to obstruct the- course of justice in any Court, 


*Decided, March 8, 1968. Civil Appeal No. 1597-of 1967. 
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Saibal Kumar Gupta v. B. K. Sen! and S. S. Roy v. State of Orissa,? referred to. 

_ To constitute contempt of Court, there must be involved some “act done or writing 
published calculated to bring a Court or a judge of the Court into contempt or to lower 
bis authority ” or something “ calculated to obstruct or interfere with the due course of 
justice or the lawful process of the courts. ” 

Reg. v. Gray? and Arthur Reginald Perera v. The King,‘ referred to. 

Compulsion in the context of art. 20 (3) of the Constitution of India must proceed from 
another person or authority. 

In proceedings against an accused person under ss. 111 and 112 of the Customs Act, 
1962, there is no compulsion on him to enter the witness-box. He may, if he chooses, 
not appear as a witness in such proceedings. The necessity to enter the witness-box for 
substantiating his defence is not such a compulsion as would attract the protection of art. 
20 (3) of the Constitution. 

Similar issues arise in the trial of offences for contravention of r. 181-B of the Defence 
of India Rules, 1962, and s.8 of the Foreign Exchange Regulation Act, 1947. The 

customs officers will have to enquire into these issues, though the same issues will later 
be tried by the Criminal Court. The Customs Act contemplates parallel proceedings of 
this kind. 

_Quaere : Whether in the event of the accused being summoned by the customs authorities 
under s. 108 of the Customs Act to give evidence in proceedings under ss. 111 and 112 
of the Act, he can claim the protection of art. 20 (3) and whether in the event of his being 
then compelled to give incriminating answers he can invoke the protection of the proviso 
to s. 182 of the Indian Evidence Act against the use of those answers in the criminal 
proceedings. 

‘Tre facts are stated in the judgment. 


R. Jethmalam, N. H. Hingorani and Mrs. K. Hingorant, for the appellant. 
E. J. Khandalawala, H. H. Khanna and 8. P. Nayar, for the respondents. 


.Bacuawar J. This is an appeal by certificate against an order of the 
Bombay High Court in Letters Patent appeal confirming an order of dismissal 
of a writ petition by which the appellant Tukaram G. Gaokar asked for a writ 
of prohibition restraining proceedings for imposition of a penalty on him for 
alleged complicity in the smuggling of gold in pursuance of a notice dated 
November 16, 1966, issued under s. 122 of the [Sea] Customs Act, 1962. The 
appellant’s contention is that the threatened proceedings amount to contempt 
of the Magistrate before whom his trial for offences in connection with the 
smuggling of gold is imminent and are in violation of the constitutional pro- 
tection of art. 20(3) of the Constitution. The High Court rejected these 
contentions, 


The main facts may be stated briefly. On September 14 and 17, 1966, the 
customs officers raided a number of premises in the city of Bombay and seized 
65,860 tolas of foreign gold and some gold bangles worth about Rs. 1,14,20,270. 

` On September 14, 1966, the appellant was arrested on charges of complicity 
in the smuggling of gold and other articles. After several remands, he was 
released on bail. On October 6, 1966, the customs officers lodged a first in- 
formation report charging the appellant, one John D’Sa and other persons 
with offences in connection with the smuggling of gold under s. 120-B of the 
Indian Penal Code read with s. 135 of the [Sea] Customs Act, r. 131-B of the 
Defence of India Rules and s. 8 of the Foreign Exchange Regulation Act. 
The trial of the appellant on these charges before a Magistrate is imminent. 
On November 16, 1966, the Assistant Collector of Customs, Preventive Depart- 
ment, Bombay issued a notice to the appellant to show cause why the gold 
should not be confiscated under s. 111 of the [Sea] Customs Act and why a 
penalty should not be imposed on him under s. 112 of the same Act. The 


1 oei] 3 S. C. R. 480. 3 [1900] 2 Q.B. 36. 
2 [1960] A.T. R. S. C. 190. — > 4 [1951] A. C. 482. 
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notice alleged that he acquired possession of and was concerned in carrying, 
removing, depositing, harbouring, keeping, concealing and dealing with gold 
which he knew or had reason to believe was liable to confiscation under s. 111 
and that in relation to such gold he was knowingly concerned, in fraudulent 
evasion of customs duties and of the prohibitions imposed under the laws in 
force. The notice relied on several documents and the statement of John 
D’Sa. The appellant disclaims any interest in the gold seized by the customs 
officers. He resists the imposition of penalty on him for alleged complicity in 
the smuggling. 

It is quite clear that identical issues arise in proceedings for imposition of 
penalty under s. 112(b) of the [Sea] Customs Act, 1962 and in a trial for an 
offence punishable under s. 185(b) of the same Act. If any person acquires 
possession of or is in any way concerned in carrying, removing, depositing, 
harbouring, keeping, concealing, selling or purchasing, or in any other manner 
dealing with any goods which he knows or has reason to believe are liable to 
confiscation under s. 111, he may be proceeded against under s. 112(b) and 
also under s. 185(b). On the same set of facts, a penalty may be imposed 
on the offender under s. 112(b) and he may be punished with imprisonment 
and fine under s. 135(b). Similar issues arise in the trial of offences for con- 
travention of r. 131-B of the Defence of India Rules and s. 8 of the Foreign 
Exchange Regulation Act. The customs officers will have to enquire into these 
issues, though the same issues will later be tried by the criminal Court. The 
[Sea] Customs Act contemplates parallel proceedings of this kind. Section 127 
expressly provides that the award of a penalty under s. 112 is not a bar to the 
infliction of punishment under s. 135. The offender may be punished under 
s. 185 without prejudice to any other action that may be taken under the Act. 
The customs officers are empowered to confiscate smuggled goods and to levy 
penalties on persons concerned with the smuggling. They may initiate pro- 
ceedings for confiscation of the goods and for imposition of the penalty though 
the trial of those persons in a criminal Court for connected offences is im- 
minent. The initiation and continuance of those proceedings in good faith can- 
not amount to contempt of the criminal Court. To constitute contempt of 
court, there must be involved some ‘‘act done or writing published calculated 
to bring a Court or a judge of the Court into contempt or to lower his autho- 
rity’? or something ‘‘calculated to obstruct or interfere with the due course 
of justice or the lawful process of the Courts’: See Reg. v. Gray,! Arthur 
Reginald Perera v. The King2 The customs officers did nothing of this kind. 
They are acting bona fide and discharging their statutory duties under ss. 111 
and 112. The power of adjudicating penalty and confiscation under those 
sections is vested in them alone. The criminal Court cannot make this adju- 
dication. The issue of the show-cause notice and proceedings thereunder are 
authorised by the Act and are not calculated to obstruct the course of justice 
in any Court. We see no justification for holding that the proceedings 
amount to contempt of Court. 


The decided cases do not support the appellant’s contention. In Satbal 
Kumar Gupta v. B. K. Sen} it was held that an enquiry by a special com- 
mittee appointed by the Corporation of Calcutta to enquire into the conduct 
of the Commissioner in the matter of appointment of municipal officers pend- 
ing criminal proceedings against him in respect of certain offences did not 
amount to contempt of Court. The special committee could not be said to hold 
a parallel enquiry on matters pending before the Court, though the enquiry 
might extend to those matters incidentally. It may be noted that there was 

.no express provision in the Calcutta Municipal Act authorising a special com- 
mittee to hold an enquiry into any matter in issue before a Court. In S. J. 
Roy v. State of Orissa,‘ a Magistrate issued an order restraining the execution 


1 [1900] 2 Q. B. 36. 8 [2961] 8 S.C. R. 460. 
2 [1051] A. C. 482, 488. 4 [4960] A. I. R. S. C. 190. 
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of a warrant of arrest issued by a civil Court. The order was in excess of 
his jurisdiction and was not warranted by s. 144 of the Code of Criminal 
Procedure. The Court held that he could not be punished for contempt of 
Court in the absence of wilful error proceeding from improper or corrupt 
motives. In the present case also, the customs officers are not actuated by 
any oblique motive. Moreover, their action is authorised by ss. 111 and 112 
and is not in excess of their jurisdiction. 


1 The customs officers have a discretion to stay the proceedings under ss. 111 
and 112 during the pendency of the trial in the criminal Court. In the 
exercise of their diseretion they have refused to stay the proceedings. It is 
not shown that their action is mala fide or arbitrary. The Court will not 
issue a mandamus to control this exercise of their discretion. 

The appellant then claims that the proceedings under ss. 111 and 112 are 
in violation of art. 20(3) of the Constitution. He says that unless the pro- 
ceedings are stayed he will be compelled to enter the witness-box to rebut 
the evidence of John D’Sa and will be forced in cross-examination to give 
answers incriminating himself. Article 20(3) affirms that ‘‘no person accused 
of any offence shall be compelled to be a witness against himself’’. The first 
information report has been lodged and a formal ‘accusation has been made in 
it against the appellant charging him with offences in connection with the 
smuggling of gold. The appellant is, therefore, a person accused of an offence. 
But it is not possible at this stage to say that he is compelled to be a wit- 
ness against himself. There is no compulsion on him to enter the witness-box. 
He may, if he chooses, not appear as a witness in the proceedings under 
ss. 111 and 112. The necessity to enter the witness-box for substantiating his 
defence is not such a compulsion as would attract the protection of art. 20(3). 
. Even in a criminal trial, any person accused of an offence is a competent 
witness for the defence under s. 342-A of the Criminal Procedure Code and 
may give evidence on oath in disproof of the charges made against him. It 
may be very necessary for the accused person to enter the witness-box for 
substantiating his defence. But this is no reason for saying that the criminal 
trial compels him to be a witness against himself and is in violation of art. 
20(3). Compulsion in the context of art. 20(3) must proceed from another 
person or authority. The appellant is not compelled to be a witness if he 
voluntarily gives evidence in his defence. Different considerations may arise 
if he is summoned by the customs authorities under s. 108 to give evidence in 
the proceedings under ss. 111 and 112. But he has not yet been summoned to 
give evidence in those proceedings. We express no opinion on the question 
whether in the event of his being summoned he can claim the protection under 
art. 20(3) and whether in the event: of his being then compelled to give in- 
criminating answers he can invoke the protection of the proviso to s. 132 of 
the Indian Evidence Act against the use of those answers in the criminal pro- 
ceedings. It may be noted that counsel for the customs authorities gave an 
undertaking in the Hi gh Court that they would not use in any criminal pro- 
ceedings the statement, if any, that might be made by the appellant during 
the course of the adjudication proceedings. 


Before the High Court, the appellant took the further point that the pro- 
ceedings under ss. 111 and 112 were in violation of art. 14 of the Constitu- 
tion. The High Court repelled this contention. That point has now been 
abandoned by the appellant and does not survive. 


In the result, the appeal is dismissed. There will be no order as to costs. 
Appeal dismissed. 
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Present: Mr. Justice J. C. Shah, Mr. Justice V. Ramaswami and Mr. Justice G. K. Mitter, 


AMBALAL PURSHOTTAM 
v. 
THE AHMEDABAD MUNICIPAL CORPORATION.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Sec. 58—Land Acquisition Act (I of 
1894), Secs. 4, 6—Acquisition of land for purposes of Municipality—Failure of Municipality 
to acquire land by private treaty whether condition precedent before issuance of notification 
under s.4—Whether Government justified in delaying determination of compensation ‘after 
issuing notification under 3. 6. 


Section 52 of the Bombay Municipal Boroughs Act, 1923, merely sets out alternative 
modes of acquiring property: it does not provide that before a Municipal Borough may 
move the Government to acquire land under the Land Acquisition Act, 1894, the Borough 
should have made attempts to purchase the land by private treaty and have failed in that 
attempt. The power of the appropriate Government under s. 4 of the Land Acquisition 
Act to notify land needed or likely to be needed for a public purpose is not subject to the 
restriction that when the public purpose is of the Munivipality, the Municipality has 
attempted to purchase the land by private treaty and has failed in that attempt. In 
issuing the notification under s. 4 of the Land Acquisition Act, the appropriate Government 
is, therefore, not prevented, merely because the Municipality has not attempted to acquire 
the land by private treaty. 

The notification under s. 6 of the Land Acquisition Act must be followed by a proceeding 
for determination of compensation without any unreasonable delay. 


Te facts are stated in the judgment. 


Vithalbhat Patel and S. 8. Shukla, for the appellants (In all the appeals). 

I. N. Shroff, for respondent No. 1 (In ©. As. Nos. 1396 to 1407 of 1967). 

Purshottam Trikamdas, with I. N. Shroff, for respondent No. 1 (In C. As. 
Nos. 1564 to 1578 of 1967). 

R. H. Dhebar, 8. K. Dholakia and 8. P. Nayar, for respondents Nos. 2 and 3 
(In all the Appeals). 


Smam J. On June 6, 1941, the Municipal Borough of Ahmedabad pre- 
scribed a ‘‘line of the street’? along an important thoroughfare in the town 
of Ahmedabad and resolved that steps be taken for compulsory acquisition of 
lands falling ‘‘within the line”. On June 9, 1941, a notification was issued 
by the Government of Bombay under s. 4 of the Land Acquisition Act, 1894, 
that the lands set out in the Schedule ‘‘were likely to be needed for the 
publie purpose set out in column 6 of the Schedule thereto, viz. for road 
widening”, and that . 

“any contracts for the disposal of any of the said lands by sale, lease, mortgage, assignment, 
exchange or otherwise, or any outlay or improvements made therein without the sanction of 
the Collestor...after the date of this notification will, under section 24 (seventhly ) of the said 
Act, be disregarded by the officer assessing compensation for such parts of the said lands as 
may be finally acquired.” 

The Government of Bombay issued a notification under s. 6 of the Land Acqui- 
sition Act sometime in 1943, and also -appointed the Special Land Acquisition 
Officer to take order for acquisition of the lands. 

After the publication of the notification under s. 4 of the Land Acquisition 
Act, structures on the lands notified were burnt down by rioters. The owners 
of the lands put up temporary structures upon the lands with the permission 
of the Municipal Borough giving an undertaking that they will not claim com- 
pensation for these structures in the land acquisition proceedings. The struc- 
tures were let out to different tenants. 

Proceedings for assessment of compensation were not immediately taken in 
hand, but negotiations were started by the Municipal Borough with the owners 


*Decided, February 19, 1968. Civil Appeals (Appeals from the decision of the Gujarat High 
Nos. 1896 to 1407 and 1564 to 1578 1967. Court). Å 
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of the lands, and between’ the years 1944 and 1952 some lands were pur- 
chased by the Municipal Borough by private treaty and the lands so pur- 
chased were withdrawn from the notification for acquisition. Finding that it 
was not possible to persuade the other owners to sell their lands, the Special 
Land Acquisition Officer was moved to make his award. The Special Land 
Acquisition Officer made a common award on August 13, 1960. When the 
Special Land Acquisition Officer attempted to take possession of the lands 
acquired, the tenants of the structures moved petitions under art. 226 of the 
Constitution in the High Court of Gujarat for writs quashing or setting aside 
the notifications under ss.4 and 6 of the Land Acquisition Act, and the awards 
and the notices issued for obtaining possession from the petitioners. 

The High Court rejected the petitions. Against the orders rejecting the 
petitions, these appeals have been filed with special leave. 

In these appeals counsel for the appellants contended that—(1) the noti- 
fication issued by the Government of Bombay, the award made by the Special 
Land Acquisition Officer, and the proceedings subsequent: to the award were 
invalid as infringing arts. 19 and 31(2) of the Constitution in that the appel- 
lants were deprived of their right to property otherwise than in accordance 
with law; (2) that the conditions precedent to the exercise of the power to 
acquire the lands under the Land Acquisition Act being absent, all the pro- 
ceedings including the notification under s. 4 of the Land Acquisition Act 
were invalid; (3) that the rights of the appellants in the structures occupied 
by them as tenants were not affected by the award as no notices were served 
upon them by the Special Land Acquisition Officer under s. 9(3) of the Land 
Acquisition Act, and they could not be deprived of their right in the struc- 
tures; and (4) that the notifications under ss. 4 and 6 of the Land Acquisi- 
tion Act were without jurisdiction because there was ‘‘no possible need’’ of the 
lands by the Municipal Corporation, and the proceedings were commenced not 
for the purpose for which they may under the law be commenced, but for a 
collateral purpose, viz., to acquire the land in future at rates pegged down to 
the date on which the notification under s. 4 was issued. 

In our judgment there is no substance in any of the contentions raised. It 
may be recalled that the appellants in these appeals are not the owners of the 
lands acquired: they are tenants in occupation of structures permitted to be 
constructed upon the lands after the date of the notification under s. 4 of the 
Land Acquisition Act, on condition that the owners of the lands will not, 
claim compensation for those structures. If the land owners are not entitled 
to claim compensation for the structures, evidently the persons who occupy 
those structures and who have come to occupy the same after the notification, 
have no interest in the lands or the compensation, and they cannot hold up 
the acquisition proceedings by preventing the Special Land Acquisition Officer 
from taking over possession of the lands. : 

` The Land Acquisition Act authorises the appropriate Government to notify 
land for acquisition which is or is likely to be needed for a public purpose: 
and road widening in a town is undoubtedly a public purpose. After con- 
sidering the report of the Collector under s. 5-A of the Land Acquisition Act, 
the Government of Bombay published a notification under s. 6(/) of the Land 
Acquisition Act that the lands were needed for a publie purpose. That de- 
claration was, by virtue of s. 6(3) of the Act, conclusive evidence that the 
lands were needed for a public purpose. By the compulsory acquisition for a 
publie purpose, subject to payment of ‘compensation, no fundamental rights 
guaranteed under arts. 19 and 31(2) of the Constitution were infringed. The 
lands were properly notified for acquisition. The compensation payable in 
respect of the lands has been determined. If there is any grievance which 
the appellants are entitled to raise in respect of the compensation determined 
as payable, their remedy lies in approaching the Courts competent to deter- 
mine that question. The plee of infringement of fundamental rights of the 
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appellants is wholly unsubstantial and was rightly not raised before the High 
Court in the writ petitions out of which these appeals arise. 

Tn considering the second contention that the conditions precedent to the 
exercise of the power to acquire lands have not been fulfilled, it is necessary 
first to refer to certain provisions of the Bombay Municipal Boroughs Act 
XVIII of 1925. 

“8, 52. When there is any hindrance to the permanent or temporary acquisition by a 

municipality upon payment of any land or building required for the purposes of this Act, the 
Provincial Government may, after obtaining possession of the same for itself under the Land 
Acquisition Act, 1804, or other existing law, vest such land or building in the municipality 
on its paying the compensation awarded, and on its repaying to the Provincial Government 
all costs incurred by the Provincial Government on account of the acquisition. ” 
Section 63 of the Bombay Municipal Boroughs Act by the first sub-section 
authorises the Municipal Borough to acquire and hold property both moveable 
and immovable, whether within or without its limits. Section 118 authorises 
the Chief Officer of the municipality, subject to the approval of the munici- 
pality, to prescribe a line on each side of every public street within the muni- 
cipal borough and from time to time to prescribe a fresh line in substitution 
of any line so prescribed or for any part thereof. By cl. (a) of subs. (3) 
of s. 118, except under the provisions of s. 143 no person shall construct or 
reconstruct any portion of any building within the regular line of the public 
street without the permission of the Chief Officer under s. 123. Clause (b) of 
sub-s. (3) of s. 118 provides that when the Chief Officer refuses permission to 
construct or reconstruct any building in any area within the regular line of 
the public street, such area shall with the approval of the municipality be add- 
ed to the street and shall thenceforth be deemed part of the public street and 
shall be vested in the municipality. Clause (c) of sub-s. (3) of s. 118 pro- 
vides that the amount of compensation shall be determined in the manner pro- 
vided by s. 198 which shall be paid by the municipality to the owner of any 
land added to a street under cl. (b) of sub-s. (3). Section 114(/) of the Act 
provides that it shall be lawful for a municipality to lay out and make new 
public btreets, to construct tunnels and other works subsidiary to publie streets; 
to widen, open, enlarge or otherwise improve, and to turn, divert, discontinue 
or stop up any public street. 

On a review of these provisions it is clear that the municipality under the 
Bombay Municipal Boroughs Act, 1925, had the power to acquire land needed 
for municipal purposes including widening, opening, enlarging or otherwise 
improving any public street or municipal road. The municipality laid down 
a line of the street: after the line of the street was laid down, it was open to 
the municipality to decline permission to construct or reconstruct any build- 
ing on the land and the lands were to be deemed added to the street. But 
the municipality did permit construction on the lands. The provisions of 
cl. (b) of s. 118(3) were therefore not attracted. For the purpose of widen- 
‘ing the street; the municipality had the power under s. 114 to purchase the 
land, and under s. 52 the municipality could request the local Government to 
take action for compulsory acquisition of the land and for vesting the same in 
the municipality. Counsel for the appellants urged that the power conferred 
upon the municipality could only be exercised when there was any ‘‘hindrance 
to the permanent or temporary acquisition’’ by the municipality of any land 
required for the purposes of the Act, and since there is no proof of such 
hindrance, all the proceedings for acquisition must be deemed void. In our 
judgment, the argument is misconceived. Section 52 of the Bombay Municipal 
Boroughs Act, 1925, authorises the municipality to purchase property required 
for the purpose of the Act by private treaty or to approach the Government 
for compulsory acquisition of the land for a public purpose. Section 52 mere- 
ly sets out alternative modes of acquiring property: it does not provide that 
before a Municipal Borough may move the Government to acquire land under 
the Land Acquisition Act, the Borough should have made attempts to purchase 
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the land by private treaty and have failed in that attempt. In any case, the 
power of the appropriate Government under s. 4 of the Land Acquisition Act 
to notify land needed or likely to be needed for a public purpose is not sub- 
ject to the restriction that when the public purpose is of the municipality, the 
municipality has attempted to purchase the land by private treaty and has 
failed in that attempt. The scheme of the Land Acquisition Act is that when- 
ever the land is needed for a public purpose or is likely to be needed for a 
public purpose, the Government may resort to the machinery provided under 
the Act for acquiring the land. Where the public purpose is the purpose of 
a local authority and the provisions of the Land Acqu’sition Act are put in 
force for acquiring land at the cost of any fund controlled or managed by a 
local authority, s. 50 of the Land Acquisition Act provides that the charges 
of and incidental to such acquisition shall be defrayed from such fund. There 
is no other bar statutory or otherwise to the acquisition of the land for pur- 
poses of a municipality. In issuing the notification under s. 4 of the Land 
Acquisition Act, the appropriate Government is therefore not prevented, mere- 
ly because the municipality has not attempted to acquire the land by private 
treaty. There was, therefore, no condition precedent to the acquisition of the 
land before a notification under s. 4 of the Land Acquisition Act was issued, 
which was not complied with. 

The contention that the proceeding for making of his award by the Special 
Land Acquisition Officer was invalid has also no substance. The appellants 
as lessees of the structures had no right in the land on which the structures 
stood. The structures belonged to the owners of the land, and were allowed 
to be put up after the date of the notification under s. 4 of the Land Acqui- 
sition Act was issued, on the undertaking that no compensation shall be claim- 
ed in respect of the structures. The appellants were not on the lands at the 
date of the notification under s. 4, and being tenants of the structures they ac- 
quired, prima facie, no interest in the lands. Even assuming that they had 
acquired, by virtue of their respective tenancies, any interest in the lands, 
their remedy was to approach the Land Acquisition authorities for claiming 
apportionment of compensation. It may be pointed out that this contention 
was not raised before the High Court and has been raised for the first time 
in this Court. 

The last argument raised by counsel for the appellants is. in our judgment, 
futile. The notification issued by the Government of Bombay under s. 6 of 
the Land Acquisition Act was by operation of sub-s. (3) conclusive evidence 
that the land was needed for a public purpose. No inquiry was thereafter 
permissible that the land was not needed for a public purpose. It is true that 
no steps were immediately taken by the Land Acquisition [Officer] authorities to 
make awards of compensation and to take possession of the lands. But the 
reason apparently was that the municipality was still trying to purchase the 
land by private treaty and when it was found that it could not purchase the 
lands, the Land Acquisition Officer was requested to expedite the determination 
of compensation. We are unable to hold that there is any evidence that the 
Government of Bombay issued the notification under s. 4 of the Land Acquisi- 
tion Act, not for the bona fide purpose of acquisition, but with the object of 
pegging down prices so that the lands may when needed be obtained at those 
rates in future. The land was within the line of the street and could not 
without the sanction of the municipality be put to any profitable use. If 
either the land owners or the tenants were aggrieved by the delay, it was open 
to them to claim writs or orders compelling the State Government to complete 
the assessment and payment of compensation. We are not hereby to be under- 
stood as suggesting that after issue of the notifications under ss. 4 and 6 the 
appropriate Government would be justified in allowing the matters to drift and 
to take in hand the proceeding for assessment of compensation whenever 
they think it proper to do. It is intended by the scheme of the Act that the 
notification under s. 6 of the Land Acquisition Act must be followed by a 
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proceeding for determination of compensation without any unreasonable delay. 
But on the facts of the present case, it does not appear that there was any 
scope for holding that with a view to prevent the land owners or the persons 
claiming derivative title from them from getting the benefit of the rise in 
prices, notifications under ss. 4 and 6 were issued without any intention to 
take steps for acquisition of the lands. 

The appeals fail and are dismissed with costs. One hearing fee in all the 
appeals. Separate costs will be paid by the appellants to the Corporation and 
to the State Government. 

. Appeals dismissed. 


Present : Mr. Justice J. C. Shah, Mr. Justice V. Ramaswami and Mr. Justice V. Bhargava. 


BALVANTRAY RATILAL PATEL v. THE STATE OF MAHARASHTRA.” 


Bombay Civil Service Rules. Rules 161, 152,153, 156—Fundamental Rules. Rules 53, 54— 
Whether tr. 151 and 152 apply to case of interim suspension—Masier and sercani—Law as 
to suspension—Applicability of such law where Government is employer. 


Rules 151 and 152 of the Bombay Civil Service Rules comprise in their scope both kinds 
of suspension, whether it is a penalty or as an interim measure pending departmental 
enquiry into the conduct of the Government servant concerned or crimina) proceedings 
against him. 

R. P. Kapur v. Union of India’, applied. 

An employer can suspend an employee pending an inqiury into his misconduct and the 
only question that can arise in such suspension will relate to payment during such sus- 
pension, If there is no express term relating to payment during such suspension or if thero 
is no statutory provision in any enactment or rule the employee is entitled to his full 
remuneration for the period of his interim suspension. On the other hand, if there is a 
term in this respect in the contract of employment or if there is a provision in the statute 
or the rules framed thereunder providing for the scale of payment during suspension, tho 
payment will be made in accordance therewith. This principle applies with equal force 
in & case where the Government is an employer and a public servant is an employee with 
this qualification that in view of the peculiar structural heirarchy of Government ad- 
ministration, the employer in the case of employment by Government must be held to be 
the authority which has the power to appoint the public servant concerned. It follows, 
‘therefore, that the authority entitled to appoint the public servant is entitled to suspend 
him pending a departmenta] enquiry into his conduct or pending a crimina) proceeding, 
which may eventually result in a departmental enquiry against him. But what amount 
should be paid to the public servant during such suspension will depend upon the pro- 
visions of the statute or statutory rule in that connection. If there is such a provision the 
payment during suspension will be in accordance therewith. But if there is no such pro- 
vision, the public servant will be entitled to hig full emoluments during the period of sus- 
pension. On general principles therefore the Government, like any other employer, would 
have a right to suspend a public servant in one of two ways. It may suspend any public 
servant pending departmental enquiry or pending criminal proceedings; this may be called 
interim suspen.ion. The Government may also proceed to hold a departmental enquiry 
and after his being found guilty order suspension as a punishment if the rules so permit, 
This will be suspension as a penalty. The question as to what amount should be paid to 
the public servant during the period of interim suspension or suspension as a punish- 
ment will depend upon the provisions of the statute or statutory rules made in that 
connection. 

The Management of Hotel Imperial v. Hotel Workers’ Union*®, T. Cajee v. U. Jormanik 
Siem, R. P. Kapur v. Union of Indiat, Hanley v. Pease & Partners Limited’, Wallwork v. 
Fielding® and Boston Deep Fishing and Ice Company v. Ansell’, referred to. 


*Decided, December 12, 1967. Civil Appeal 4 Rey 5 S.C.R. 481. 
No. 442 of 1965. 5 
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Tre facts are stated in the judgment. 


H. R. Gokhale, with P. N. Duda and J. M. Dadachanji of M/s. J. B. Dada- 
chanjt & Co., for the appellant. 

H. M. Seervai, Advocate-General for the State of Maharashtra, with R. 
Gopalakrishnan and R. N. Sachthey, for the respondent. 


Ramaswami J. This appeal is brought, by certificate, from the judgment 
of the Bombay High Court dated August 10, 1961, by which the appeal of 
the respondent against the judgment of S. M. Shah J. of that High Court 
was allowed and the suit of the appellant was dismissed. 


The appellant was a member of the Bombay Medical Service, Class II and 
as such was an employee of the State of Maharashtra. In 1943, the appel- 
lant was posted at the Civil Hospital, Ahmedabad and on February 18, 1950, 
he was in charge of the Medico-Legal Section of that hospital. On January 
19, 1950, one Nabimahomed complained to Mr. Rathod, Sub-Inspector of Police, 
Anti-Corruption Branch, Ahmedabad, that the appellant had demanded Rs. 50 
over and above his fees for issuing a certificate to him in order to enable him 
to claim compensation under the Workmen’s Compensation Act. On January 
20, 1950, a trap was arranged and it is alleged that the appellant received 
Rs. 55 from Nabimahomed—Rs. 5 as fees and Rs. 50 as illegal gratification. 
The Sub-Inspector, Mr. Rathod then submitted a report to the Additional 
Assistant to the Inspector-General of Police, Anti-Corruption Branch setting 
out the facts leading to the trap and the recovery of the marked currency 
notes, The Additional Assistant to the Inspector-General of Police forwarded 
the report to the Surgeon-General who was the administrative head of the 
Medical Department with the request that the appellant should be placed under 
suspension from duty with immediate effect pending disposal of the case of 
corruption against him. On January 24, 1950, the appellant also addressed a 
representation to the Surgeon-General alleging that he had been falsely im- 
plicated by the Anti-Corruption Branch of the Police and asking him to con- 
sider the representation before giving his sanction for prosecution of the ap- 
pellant and before making an order of suspension. The Surgeon-General for- 
warded the report of Snb-Inspector Mr. Rathod as well as the representation 
of the appellant to the State Government by his letter dated February 1, 1950. 
He requested the Government that in the circumstances mentioned in the 
Sub-Inspector’s report orders may be issued for placing the appellant under 
suspension. His recommendation was approved by the Minister for Health 
and by the Chief Minister. By a letter dated February 13, 1950, the Deputy 
Secretary to the Government informed the Surgeon-General that the appel- 
lant should be suspended with immediate effect pending further orders. The 
Surgeon-General thereafter issued an order to the Civil Surgeon, Ahmedabad 
dated February 16, 1950, that the appellant should be placed under suspen- 
sion pending further orders from the date of the receipt of the memorandum. 
Tn pursuance of the directions received by him from the Surgeon-General, the 
Civil Surgeon, Ahmedabad, issued the following office order and sent it to the 
appellant: 


“Under orders from the Surgeon-General, with the Government of Bombay, conveyed in 
his Memorandum No. s. 97/189/A dated 16th February, 1950, you are informed that you are 
suspended pending further orders with effect from the afternoon of 18th instant. 

You should hand over your charge to Mr. S. S. Doctor, B.M.S. Class II at this hospital.” 
On August 21, 1950, the Government directed that the appellant should be 
allowed subsistence allowance at Rs. 153-5-0 per mensem from the date of hig 
suspension February 19, 1950 to March 31, 1950, at Rs. 158-18-0 per mensem 
from April 1, 1950 to February 18, 1951 and at Rs. 119-2-0 per mensem from 
February 19, 1951, onwards. The Government also directed that the appel- 
lant should be paid in addition Rs. 35 per mensem as dearness allowance and 
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Rs. 14 as house rent allowance during the entire period of suspension. On 
May 6, 1950, sanction was given for the prosecution of the appellant under 
s. 161, Indian Penal Code. On February 26, 1951, the appellant was convic- 
ted by the First Class City Magistrate at Ahmedabad and sentenced to one 
day’s imprisonment and a fine of Rs. 1,000. The appellant filed an appeal to 
the Sessions Court, but his appeal was dismissed. Thereafter, the appellant 
took the matter in revision to the Bombay High Court. The revision applica- 
tion was allowed and the conviction and sentence passed against the appellant 
were set aside. On March 14, 1952, the appellant made a representation to 
the Government praying that he should be reinstated in service. The Govern- 
ment, however, applied to the High Court for leave to appeal to this Court 
against the decision of the High Court and on the said application being re- 
jected, the Government applied to this Court for special leave to appeal. This 
Court rejected the application on October 13, 1952. On November 27, 1952 
the Government issued another order in regard to the payment of subsistence 
allowance to the appellant. On February 20, 1953 the Government directed 
that a departmental enquiry should be held against the appellant. The Civil 
Surgeon, Ahmedabad was appointed Inquiry Officer and he was asked to com- 
plete the inquiry within three months and submit his report to the Government 
through the Surgeon-General. For reasons which are not apparent the depart- 
mental inquiry was delayed and ultimately an order of dismissal was made 
against the appellant on February 11, 1960. Before the conclusion of the 
departmental inquiry and while that inquiry was going on the appellant gave 
a notice to the respondent under s. 80 of the Civil Procedure Code. On April 
11, 1953 the appellant brought the’present suit against the respondent praying 
for a declaration that the order of suspension was illegal and inoperative in 
law and the appellant continued in service as though no order for suspension 
had been passed. The appellant claimed remuneration and allowances with 
usual increments from the date of his suspension till the date of his reinstat2- 
ment. The respondent controverted the allegations made in the plaint and 
asserted that the suspension of the appellant was not illegal. Shah J. of the 
Bombay High Court before whom the suit was tried held that the appellant 
was entitled to salary and allowances upto the date when he was dismissed 
i.e., February 11, 1960. He granted to the appellant a declaration that the 
order of suspension was illegal and inoperative in law and the appellant con- 
tinued to be on duty till February 11, 1960 as though no order of suspension 
had been made. He also granted a decree directing the respondent to pay 
to the appellant Rs. 51,135.28 with interest on Rs. 43,223 at the rate of 4 per 
cent p.a. and the cost of the suit. The respondent appealed against the judg- 
‘ment of the trial Judge. The appeal was heard by a Bench consisting of the 
Chief Justice and Mody, J. The Appellate Bench held that the respondent 
had inherent power to suspend the appellant and also to withhold full remune- 
ration for the period of suspension under Rule 151 of the Bombay Civil Ser- 
vices Rules. The Appellate Bench, therefore, held that the order of suspension 
made by the respondent was legally valid as it was in exercise of the inherent 
power as regards prohibition of work, and in exercise of its powers conferred 
by the rules so far as the withholding of pay during enquiry against his con- 
duct was concerned. The Appellate Bench also held that the suit was barred 
under art. 14 of the Schedule to the Indian Limitation Act. For these reasons 
the Appellate Bench allowed the appeal, set aside the decree passed by the 
trial Judge and dismissed the suit and ordered the appellant to pay four-fifths 
of the cost of the respondent throughout. 


The first question to be considered in this appeal is whether Government 
had the power to suspend the appellant by its order dated February 13, 1950 
pending enquiry into his alleged misconduct. It was contended on behalf 
of the appellant that the power to suspend is not an implied term in an ordi- 
nary contract between master and servant and that such a power can only be 
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the creature either of a statute governing the contract, or of an express term 
in the contract itself. It was urged that there was no express provision in the 
Bombay Civil Services Rules granting a power to the Government to suspend a 
Government servant pending enquiry into the allegations made against him. The 
argument was put forward that in the absence of any express provision either 
_in the contract of empleyment or in any statute or statutory rules governing 
such employment, there was no power to suspend a public servant pending in- 
quiry into the allegations of his misconduct. We are unable to accept the 
argument put forward on behalf of the appellant as correct. The general law 
on the subject of suspension has been laid down by this Court in three cases 
viz., The Management of Hotel Imperial v. Hotel Workers’ Union, T. Cajee 
v. U. Jormanik Stem? and R. P. Kapur v. Union of India? Jt is now well- 
settled that the power to suspend, in the sense of a right to forbid a servant 
to work, is not an implied term in an ordinary contract between master and 
servant, and that such a power can only be the creature either of a statute 
governing the contract, or of an express term in the contract itself. Ordinarily, 
therefore, the absence of such power either as an express term in the contract 
or in the rules framed under some statute would mean that the master would 
have no power to suspend a workman and even if he does so in the sense that 
he forbids the employee to work, he will have to pay wages during the period 
of suspension. Where, however, there is power to suspend either in the con- 
tract of employment or in the statute or the rules framed thereunder, the 
order of suspension has the effect of temporarily suspending the relationship 
of master and servant with the consequence that the servant is not bound to 
render service and the master is not bound to pay. This principle of law of 
master and servant is well-established; (See Hanley v. Pease & Partners, 
Limited Wallwork v. Fielding,’ and the judgment of Cotton, L.J. in Boston 
Deep Sea Fishing and Ice Company v. Ansell.6) It is equally well-settled that an 
order of interim suspension can be passed against the employee while an inquiry 
is pending into his conduct even though there is no such term in the contract 
of appointment or in the rules, but in such a case the employee would be en- 
titled to his remuneration for the period of suspension if there is no statute 
or rule under which it could be withheld. In this connection it is important 
to notice the distinction between suspending the contract of service of an 
officer and suspending an officer from performing the duties of his office on 
the basis that the contract is subsisting. The suspension in the latter sense is 
always an implied term in every contract of service. When an officer is suspend- 
ed in this sense it means that the Government merely issues a direction to the 
officer that so long as the contract is subsisting and till the officer is legally 
dismissed he must not de anything in the discharge of the duties of his office. 
In other words, the employer is regarded as issuing an order to the employes 
which, because the contract is subsisting, the employee must obey. 


The general principle therefore is that an employer can suspend an employee 
pending an inquiry into his misconduct and the only question that can arise 
in such suspension will relate to payment during the period of such suspension. 
If there is no express term relating to payment during such suspension or if 
there is no statutory provision in any-enactment or rule the employee is entitled 
to his full remuneration for the period of his interim suspension. On the 
other hand, if there is a term in this respect in the contract of employment 
or if there is a provision in the statute or the rules framed thereunder provid- 
ing for the scale of payment during suspension, the payment will be made in 
accordance therewith. This principle applies with equal force in a case where 
the Government is an employer and a public servant is an employee with this 
qualification that in view of the peculiar structural hierarchy of Government 


1 [1960] 1 S.C.R. 476. 4 [1915] 1 K.B. 698. 
2. foei] 1 S.C.R. 730. 5 [1922] 2 K.B. 66. 
8 [1964] 5 S.C.R. 431. i 6 (1888) 89 Ch, D. 889. 
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administration, the employer in the case of employment by Government must 
be held to be the authority which has the power to appoint the publie servant 
concerned. It follows, therefore, that the authority entitled to appoint the 
publie servant is entitled to suspend him pending a departmental enquiry into 
his conduct or pending a criminal proceeding, which may eventually result in 
a departmental enquiry against him. But what amount should be paid to the 
public servant during such suspension will depend upon the provisions of the 
statute or statutory rule in that connection. If there is such a provision the 
payment during suspension will be in accordance therewith. But if there is 
no such provision, the public servant will be entitled to his full emoluments 
during the period of suspension. On general principles therefore the Govern- 
ment, like any other employer, would have a right to suspend a public servant 
in one of two ways. It may suspend any public servant pending departmental 
enquiry or pending criminal proceedings; this may be called interim suspen- 
sion. The Government may also proceed to hold a departmental enquiry and 
after his being found guilty order suspension as a punishment if the rules so 
permit. This will be suspension as a penalty. As we have already pointed out, 
the question as to what amount should be paid to the public servant during the 
period of intcrim suspension or suspension as a punishment will depend upon 
the provisions of the statute or statutory rules made in that connection. 

On behalf of the respondent the Advocate-General of Maharashtra relied 
upon Rules 151 and 152 of Ch. VIII of the Bombay Civil Services Rules. These 
rules provide as follows: 

“151. A Government servant under suspension is entitled to the following payments :— 

(a) In the case of a military officer who is liable to revert to military duty, to the pay and 
allowances to which he would have been entitled had he been suspended while in military 
employment. 

(b) In any other case to a subsistence grant at such rates as the suspending authority may 
direct, but not execeding one-fourth of the pay of the suspended Government Servant. 

Provided that the suspending authority may direct that the Government servant under 
suspension shall be granted in addition such compensatory allowances as the Government may 
sanction by general or special order for issue under this proviso. 

NVote.—The grant of subsistence allowance cannot altogether be withheld,” 

“152. When the suspension of a Government servant is held to have been unjustifiable 
or not wholly justifiable; or when a Government servant who has been dismissed, removed or 
suspended is reinstated, the revising or appellate authority may grant to him for the period of 
his absence from duty— 

(a) if he is honourably acquitted, the full pay to which he would have been entitled if he 
had not been dismissed, removed or suspended and, by an order to be separately recorded any 
allowauce of which he was in receipt prior to his dismissal, removal or suspension; and 

(b) if otherwise, such proportion of such pay and allowances as the revising or appellate 
authority may prescribe. 

In a case falling under clause (a), the period of absence from duty will be treated as a 
period upent on duty. In a case falling under -lause (b) it will not be treated as a period spent 
on duty unless the revising or appellate authority so direct ... Note 2—Under this rule the re- 
vising or appellate authority can convert a period spent under suspension into one of leave 
admissible under the rules. The period of suspension cannot, however, be converted into leave 
without pay except in accordance with the conditions in Rule 752. Subsistence allowance 
paid under this rule should be adjusted or recovered from the Government servant when the 
period of suspension is converted into leave with or without pay.” 

On behalf of the appellant Mr. Gokhale contended that Rule 151 applies only 
to a case where a Government servant is suspended by way of penalty and not 
to a case of interim suspension. We see no warrant for accepting this argu- 
ment. Suspension is used in Rule 151 in a general sense and Rule 151 applies 
to all kinds of suspension, whether it is imposed by way of penalty or as an 
interim measure pending departmental inquiry or a criminal proceeding. We 
see no reason, either in the context or the language of Rule 151, to place a 
restricted interpretation upon the meaning of.the word ‘‘suspension’’ in that 
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rule. On the contrary, the language of Rules 153 and 156 suggests that the 
suspension contemplated by these rules includes not only suspension by way 
of penalty but also interim suspension pending a departmental inquiry or a 
criminal proceeding. Rules 153 and 156 state as follows: 

“158, Leave may not be granted to a Government servant under suspension.” 

“156. A Government servant committed to a prison either for debt or on a criminal charge 

should be considered as under suspension from the date of his arrest and therefore entitled only 
to the payments specified in Rule 151 until the termination of the proceedings against him 
when, if he is not removed or dismissed from service, an adjustment of his pay and allowances 
should be made according to the conditions, and terms prescribed in rule 152 the full amount 
being given only in the event of the Government servant being considered to be acquitted of 
blame, or, if the imprisonment was for debt, of its being proved that the Government servant's 
liability arose from circumstances beyond his control.” 
If the word ‘‘suspension’’ in Rules 153 and 156 contemplates suspension pend- 
ing an inquiry we see no reason why it should be given a different interpreta- 
tion in Rules 151 and 152. We are accordingly of the opinion that Rule 151 
empowers the State Government to withhold pay for the period of interim 
suspension but the Government servant is entitled under that rule to a sub- 
sistence allowance at such rate as the suspending authority may direct but not 
exceeding one-fourth of his pay. It follows therefore that the order of the 
State Government dated February 13, 1950 suspending the appellant pending 
enquiry into his conduct was legally valid and the argument of the appellant 
on this aspect of the case must be rejected. The view that we have expressed 
is supported by the ratio of the principle of the decision of this Court in R. P. 
Kapur v. Union of India. The question in that case arose with regard to the 
interpretation of Fundamental Rule 53 which provided for payment toa Gov- 
ernment servant under suspension and which states as follows: 


“58 (1). A Government servant under suspension shall be entitled to the following pay- 
ments, namely :— 

(i) in the case of a Commissioned Officer of the Indian Medical Department or a Warrant 
Officer in Civil Employ who is liable to revert to Military duty, the pay and allowances to which 
he would have been entitled had he been suspended while in military employment ; 

(ii) in the case of any other Government seryant— 

(a) a subsistence allowance at an amount equal to the leave salary which the Govern- 
ment servant would have drawn if he had been on leave On half average pay or on half 
pay and in addition, dearness allowance, if admissible on the basis of such leave salary : 

Provided that where the period of suspension exceeds twelve months, the authority 
which made or is deemed to have made the order of suspension shall be competent to vary 
the amovnt of subsistence allowance for any period subsequent to the period of the firat 
twelve months as follows :—...” 


Fundamental Rule 54 is to the following effect: 


“54, (1) When a Government servant who has been dismissed, removed, compulsorily 
retired or suspended is re-instated or would have been re-instated but for his retirement on super- 
annuation while under suspension, the authority competent to order the re-instatement shall 
consider and make a specific order— 

(a) regarding the pay and allowances to be paid to the Government servant for the period 
of his absence from duty or for the period of suspension ending with the date of his retirement 
on superannuation as the case may be; and 

(b) whether or not the said period shall be treated as a period spent on duty. 

(2) Where the authority mentioned in sub-rule (1) is of opinion that the Government 
servant has been fully exonerated or, in the case of suspension, that it was wholly unjustified 
the Government servant shall be given the full pay and allowances to which he would have been 
entitled, had he not been dismissed, removed, compulsorily retired or suspended,as the case 
may be....” 

It was held by the majority decision of this Court that Fundamental Rule 53 

contemplates all kinds of suspension, whether it is a penalty or as an interim 

measure pending departmental inquiry or criminal proceeding. It is mani- 
BL.BR.—51 
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fest that Rules 151 and 152 of the Bombay Civil Services Rules are couched 
in a similar language to that of Fundamental Rules 53 and 54 and it must be 
held for this reason also that Rules 151 and 152 of the Bombay Civil Services 
Rules comprise in their scope both kinds of suspension, whether it is a penalty 
or as an interim measure pending an inquiry into the o of the Govern- 
ment servant concerned or criminal proceeding against him 


We proceed to consider the next question arising in this case i.e., whether 
the order of suspension came to an end on February 15, 1952 when the appel- 
lant was acquitted by the High Court in revision and whether in consequence 
the appellant is entitled to full pay for the period from February 15, 1952 
to February 11, 1960 when he was ultimately dismissed. It was contended on 
behalf of the appellant that he was suspended pending an inquiry into the 
charge for the criminal offence alleged to have been committed by him and 
as the proceedings in connection with that charge ended with the acquittal of 
the appellant by the High Court on February 15, 1952, the order of suspen- 
sion must be deemed to have automatically come to an end on that date. We 
see no justification for accepting this argument. The order of suspension dated 
February 13, 1950 recites that the appellant should be suspended with imme- 
diate effect ‘‘pending further orders.’’ It is clear, therefore, that the order 
of suspension could not be automatically terminated but it could have only 
been terminated by another order of the Government. Until, therefore, a fur- 
ther order of the State Government was made terminating the suspension the 
appellant had no right to be reinstated to service. On behalf of the appellant 
reliance was placed on the decision of the Orissa High Court in Narayan 
Prasad v. Orissa State.’ But the facts of that case are clearly to be distin- 
guished. The order of suspension in that case did not contain the phrase 
‘pending further orders”. Furthermore, the order of suspension was passed 
under R. 93A of the Orissa Service Code, Vol. 1 under which the Government 
servant could be suspended during the periods when he was not actually de- 
tained in custody or imprisoned. Having regard to the terms of that rule 
it was held by the Orissa High Court that the order ceased to be operative 
as s00n as criminal proceedings had terminated. In the present case, however, 
the appellant was not suspended under any rule similar to rule 98A of the 
Orissa Service Code, Vol. 1 and the decision of the Orissa High Court has, 
therefore, no relevance. We are, therefore, of the opinion that the order of 
suspension of the appellant made by the State Government of February 13, 
1950 did not come to an end on the date of the order of acquittal made by 
the High Court and counsel for the appellant is unable to make good hig sub- 
mission on this aspect of the case. 

It is not necessary for us to express any opinion as to whether the suit is 
barred under art. 14 of the Schedule to the Indian Limitation Act as we 
have held that the claim of the appellant is devoid of merit. 

For the reasons already expressed, we hold that the judgment of the Bom- 
bay High Court dated August 10, 1961 is correct and this appeal must be 
dismissed. In view of the circumstances of the case we do not propose to make 
any order as to costs of this Court. 

Appeal dismissed. 


7 [1957] AIR Orissa 51. 
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Present : The Hon'ble Mr. K. N. Wanchoo, Chief Justice, Mr. Justice S. M. Sikri, 
Mr. Justice J. M. Shelat, Mr. Justice V. Bhargava and Mr. Justice C. A. Vaidialingam. 


THE MAHARASHTRA STATE ELECTRICITY BOARD 
. o 
THE KALYAN BOROUGH MUNICIPALITY*. 


Electricity (Supply) Act (LIV of 1948), Sez. 49—Maharashira Electricity (Supply) Rules, 1963 
—Constitution of India—Whether State Electricity Board can leoy uniform tariffs in respect 
of electricity consumers in compact and sparse areas—Vclidity of 3.49 of Act LIV of 1948. 

Under s.49 of the Electricity (Supply) Act, 1948, the consumers of electricity in a comp- 
act area can be treated as on a par with the consumers in sparse area and uniform tariffs 
can be levied on both. Therefore, a State Electricity Board under s.49 of the-Act has 
ample powers to frame uniform tariffs in respect of consumers of such areas and such levy 
would be valid. 

The question of the Board showing undue preference to any person in fixing the tariffs 
and terms and conditions for supply of electricity will not arise when the Board frames 
uniform tariff under sub-ss. (7) and (2) of s. 49 of the Act. When the entire tariff is uni- 
form for every consumer, there is no question of any undue preference as every consumer 
will pay the same amount for the same benefit received by him. Sub-section (3) of 8.49 
recognises the power of the Board to fix different tariffs for the supply of electricity and it is 
here that an occasion for any undue preference being shown may arise. Therefore, sub-s, 
(4) of 3.49 will control the action of the Board under sub-s,(3) of 8.49. 

South of Scotland Electricity Board v. British Oxygen Co. Ltd! and Attorney-General for 
Victoria v. Melbourne Corporation’, referred to. 

Section 49 of the Act does not offend the provisions of the Constitution of India and is 
valid. 


Tue facts are stated in the judgment. 


Dr. L. M. Singhvi and B. Dutta, and Ravinder Narain of J. B. Dadachanji 
& Co., for the appellant (In both the Appeals). 

Porus A. Mehta and G. L. Sanghi, and R. A. Gagrat and B. R. Agarwala of 
Gagrat & Co., for the respondents (In both the Appeals). 

Dr. V. A. Seyid Muhammad, with 8. P. Nayar, for Intervener No, 1 (In both 
the Appeals). 

A. K. Sen, with B. R. Agarwala of Gagrat & Co., for Intervener No. 2 (In 
hoth the Appeals). 


VADIALINGAM J. These two appeals, by certificate, are directed against the 
common judgment of the Bombay High Court, rendered in Special Civil Appli- 
cations Nos, 1570-and 1571 of 1962. 1 

The circumstances, under which the two writ petitions were filed, by the 
respondent, in each of these two appeals, may be briefly stated. Till January 
14, 1959, a company called the Kalyan Electricity Company (Private) Ltd. 
held a licence for supplying electrical energy to the town of Kalyan and the 
surrounding areas. The licence of the said company was revoked by the Gov- 
ernment of Maharashtra, and, on option being given to purchase the under- 
taking of the said company, the appellant purchased the same, on January 15, 
1959. The appellant, hereinafter to be referred to as the Board, continued 
to supply electrical energy to the residents of Kalyan, according to the rates 
preseribed by the former Kalyan licensee, pending notification of its standard 
rates of supply. In March 1962, a public notice was given by the Board, to 
the effect that in the Western Maharashtra area (which includes Kalyan) re- 
vised tariff would be applicable from the first day of the month next follow- 
ing the month in which supply of Koyna power became available. As the elec- 
trical energy from the Koyna Project became available from the month of June 


*Decided, February 8, 1968. Civil Appeals 1 [1959] 2 All E. R. 225. 
Nos. 385 and 886 of 1967. e 2 [1907] A. C. 469. 
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1962, the Board caused another publie notice to be issued, informing the 
public that the Board’s revised tariffs would come into force from July 1962, 
and that bills, in respect of the power consumption, during that month, would 
be issued at the revised tariffs, in August 1962. 

The Kalyan Borough Municipality, which is the respondent, in Civil Appeal 
No. 385 of 1967, was being supplied by the appellant, electrical energy for 
street lighting, till June 1962, on the same terms on which the old Kalyan 
licensee was supplying. The Board submitted a draft of the new agreement 
to the said Municipality, in respect of the supply of electrical energy for 
street lighting, under which the charge which the Municipality had to pay, per 
unit of electricity, was slightly less than before, but the Municipality was re- 
quired to pay several fixed charges, with the result that the total amount pay- 
able was greater than before. The Municipality, however, intimated its de- 
sire to enter into the new agreement, only for a period of one year, instead 
of seven years, as suggested by the Board. The Board was not prepared to 
accede to this request of the Municipality, and, on the latter’s failure to pay 
bills for street lighting, according to the draft agreement, an intimation was 
sent, by the appellant, on October 12, 1962, that the supply of electricity for 
street lighting, would be cut off, from October 22, 1962. The Municipality 
filed a writ petition, under art. 226, being Special Civil Application No. 1570 
of 1962, in the High Court, against the Board, seeking a writ of mandamus, 
prohibiting the appellant from enforcing the directions, contained in its notice, 
dated October 12, 1962. 

One Dattatraya Pandurang Pimpale and other consumers of electricity, form- 
ed an association, called ‘Kalyan-Dombivali-Vij-Grahak Mandal’, to protest 
against the steps taken by the appellant, to levy increased charges, for the 
supply of electrical energy. As the request of the Association, for not in- 
creasing the charges, was not heeded to, by the appellant, which threatened 
to stop supply of electricity to consumers, if the bills were not paid, accord- 
ing to the revised tariffs, the said Dattatraya filed, in the High Court, a writ 
petition, under art. 226, being Special Civil Application No. 1571 of 1962, 
seeking directions to restrain the Board from dis-connecting supply of elec- 
trical energy. 

In both these writ petitions, the action of the Board, in increasing the 
tariffs, over and above the rate which was charged by the original Kalyan 
licensee, and fixing a uniform tariff, was challenged. Two contentions appear 
to have been raised, in the writ petitions, before the High Court, viz., (a) that 
s. 49, of the Electricity (Supply) Act, 1948 (Act LIV of 1948) (hereinafter 
referred to as the Supply Act), did not permit the Board to frame uniform 
tariffs for consumers in compact areas as well as consumers in sparse areas, 
so as to require the former to pay a part of the cost involved in the supply 
of electricity to the latter; and (b) that, if s. 49 gave such power to the 
Board, it was ultra vires and void, as it offended the provisions of the 
Constitution. f 

The Board, by reference to the scheme and the provisions of the Supply Act, 
contended that the levy of a uniform tariff was valid and within its power 
and that s. 49 did not offend any provisions of the Constitution. At this 
stage, it may be mentioned that the High Court considered the contentions of 
the parties, on the basis of s. 49, as it was, prior to the amendment of the 
Supply .Act, in 1966. Before the High Court, it appears to have been com- 
mon ground that distribution costs involved in the supply of electricity, per 
unit of consumption, to sparse areas, was higher than the distribution costs, 
involved in the supply of electricity, per unit of consumption, to compact areas. 
The High Court has taken the view that one of the factors, which the Board 
has to take into account, under s. 49, in framing its tariffs, is the location, 
where the consumer wants electrical energy to be supplied to him, and that 
this implies that if, on a consideration of this factor, the Board finds that the 
cost of supply of electricity, to different areas, are widely divergent, different 
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tariffs could be framed, in respect of such areas. On this line of reasoning, 
the learned Judges of the High Court came to the conclusion that, in fram- 
ing the impugned tariffs, the Board did not have due regard to the provisions, 
contained in s. 49, and therefore, the Board was not entitled to enforce the 
demand, made by it. The learned Judges also seem to have been impressed 
with the objections, raised by the respondents, that the Board had assumed 
that s. 49 permitted it to frame its tariffs, in such a way that a part of the 
higher cost, involved in the supply of electrical energy, to undeveloped areas, 
may be borne, by consumers, in compact areas. As the High Court accepted 
the contention of the respondents, that the Board had no power to fix uniform 
tariffs so as to cast a higher burden on the consumers, in a compact area, 
where the cost of supply was less, it did not express any opinion, regarding 
the constitutional validity of s. 49, though, there again, the High Court ap- 
pears to have been inclined to hold that unguided and unfettered power had 
been given to the Board to fix its charges as high as it liked. Ultimately, the 
High Court allowed the writ petitions, and prohibited the appellant from en- 
forcing its claim to recover the revised tariff, and disconnecting electric 
supply. Civil Appeal No. 335 of 1967 is against the order in Special Civil 
Application No. 1570 of 1962, in which the respondent is the Kalyan Borough 
Municipality ; and Civil Appeal No. 336 of 1967 is against the order in Special 
Civil Application No. 1571 of 1962, in which the respondent is Dattatraya 
Pandurang Pimpale. 

During the pendency of the above appeals, Parliament enacted the Elec- 
tricity (Supply) Amendment Act, 1966 (Act XXX of 1966) (hereinafter call- 
ed the Amendment Act), by which the Supply Act was amended, in various 
particulars. It is only necessary to refer to two sections of the Amendment 
Act, viz., ss. 11 and 24. Section 11, substituted, with retrospective effect, new 
s. 49, in the place of old s. 49. The new s. 49 runs as follows: 


“49, Provision for the sale of electricity by the Board to persons other than licensees.—{1 ) 
Subject to the provisions of this Act and of regulations, if any, made in this behalf the Board 
may supply electricity to any person not being a licensee upon such terms and conditions as the 
Board thinks fit and may for the purposes of such supply frame- uniform tariffs, 

(2) In fixing the uniform tariffs, the Board shall have regard to all or any of the following 
factors, namely :— 

(a) the nature of the supply and the purposes for which it is required ; 

(b) the co-ordinated development of the supply and distribution of electricity within the 
State in the most efficient and economical manner, with particular reference to such develop- 
ment in areas not for the time being served or adequately served by the licensee ; 

(c) the simplification and standardisation of methods and rates of charges for such supplies; 

(d) the extension and cheapening of supplies of electricity to sparsely developed areas. 

(3) Nothing in the foregoing provisions of this section shall derogate from the power of 
the Board, if it considers it necessary or expedicnt to fix different tariffs for the supply of ele- 
ctricity to any person not being a licensee, having regard to the geographical position of any area, 
the nature of tho supply and purpose for which supply is required and any other relevant 
factors. 

(4). In fixing the tariff and terms and conditions for the supply of electricity, the Board 
shall not show undue preference to any person.” 

Section 24 of the Amendment Act, validating the imposition and collection of 
charges for the supply of electricity, under s. 49, is, as follows: 


“(1) Notwithstanding any judgment, decree or order of any court, all rates fixed under 
section 49 of the Electricity (Supply) Act, 1948, for the sale of electricity to any person other 
than a licensee before the commencement of this Act shall be deemed to have been validly 
fixed as if the provisions of the said section, as amended by this Act, had been in force at all 
material times when such rates were fixed and accordingly,— 

(a) no suit or other proceeding shall be maintained or continued'in any court for the re- 
fund of any amount collected from any person on the basis of such rates; 

(b) no ecurt shall enforce a decreo or order directing the refund of any amount collected 
from such person on the basis of such rates ; 
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(c) any amount due from any person on the basis of such rates before the commencement. 
of this Act but not recovered before such commencement may be recovered in the manner pro- 
vided under the Electricity (Supply) Act, 1948. 

(2) For the removal of doubts, it is hereby declared that nothing contained in sub-section 
(1) shall be construed as preventing any person from claiming refund of any amount paid by 
him in excess of the amount due from him under the said Act, as amended by this Act, and the 
rules or regulations made thereunder.” 

In view of the Amendment Act, this Court permitted the parties to file 
affidavits, stating their case, with respect to the amended s. 49, and gave an 
opportunity to them, to raise their respective contentions. The respondents 
have raised the contention that s. 24, of the Amendment Act, on a proper in- 
terpretation, does not validate the impugned rates of electricity supply, im- 
posed on them, by the appellant. According to them, on a proper interpre- 
tation of s. 49, as amended, the Board is not empowered to fix uniform tariffs, 
in such a way that a great part of the higher costs involved in the supply 
of electricity to sparse areas, is to be borne by consumers in developed or 
compact areas. It is their further contention that, under the amended sec- 
tion, uniform tariffs can, if at all, be levied by the Board, with particular 
reference to the development in areas which are not, for the time being served 
at all, or adequately served, and it does not authorise the appellant to secure 
development of electricity in the sparse areas, at the cost of the consumers in 
areas which are already developed and adequately served, and hence the levy 
of the tariffs, at the amended rate, is unauthorised and illegal. The respon- 
dents further contend that levy of uniform tariffs, as contemplated by 
s. 49(2), as amended, can be done only when the Board fixes uniform tariffs, 
for the whole State of Maharashtra. In this connection, they point out, that 
the appellant has not fixed uniform tariffs for the entire ‘State of Maharashtra, 
but, on the other hand, has fixed different tariffs, for different areas, for 
supply of electricity. As an instance of the Board itself levying different 
rates in different areas, the respondents have referred to the case of Poona 
City, which was formerly served by the Poona Electricity Supply Company 
Ltd. In Poona City, the respondents point out, the Board has fixed a lower 
rate of tariff, viz., 13 paise per unit of electricity, whereas it has fixed 31 
paise per unit in other areas, including the Kalyan Municipality area. It is 
the claim of the respondents that the appellant should have fixed tariffs for 
the Kalyan Municipality area also, in the same manner as it has done for the 
Poona City area. The Board, according to them, is not entitled to charge 
higher rate from consumers in the Kalyan Municipality area, in order to give 
cheaper supplies to other areas, in the western region. It is their further 
contention, that, under s. 49(2), as amended, the appellant may charge lesser 
rate than the cost of supply for the sparsely developed areas, but, in no case 
is it entitled to charge the compact areas, rates higher than warranted by the 
cost of supply to such areas. They point out that by charging consumers in 
compact areas more than the cost of supply, the Board has shown undue pre- 
ference. The consumers, in the compact areas, are being made to pay more 
than what is due by them, i.e., more than the cost of supply, in order to charge 
less from consumers in undeveloped areas, i.e., less than what is due by them, 
and this offends sub-s. (4) of s. 49. 

The respondents also contend that if s. 49, as amended, empowers the Board 
to levy and collect, at the rate of the revised tariff, s. 49 is unconstitutional 
and void. They point out that by the Board charging consumers in compact 
areas more than what is due by them, ie., more than the cost of supply, it 
was, in effect, taxing a class of consumers, which it had no power or authority 
to do, under the Supply Act, as amended. No maximum limit has been fixed, 
under the Supply Act, beyond which the Board cannot charge, for electricity 
supplied by it. They ‘also point out that the consumers, to whom electricity 
is supplied, by the Board, are treated differentially from the consumers who 
are supplied electricity, by licensees. In respect of the latter class, they 
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point out, that the Supply Act has placed several restrictions, regarding the 
manner in which the rate has to be fixed, whereas there is no such restriction, 
placed on the powers of the Board. This amounts to discrimination, resulting 
in art. 14, of the Constitution, being violated. On these grounds, both the res- 
pondents urge that the levy of uniform tariff, by the Board, is illegal and 
void. 

The appellant Board has controverted the stand, taken by the respondents, 
According to it, the levy and collections, at the revised uniform tariff, is per- 
fectly legal and valid, and s. 24, of the Amendment Act, in any event, has 
validated such levy. The appellant points out that the fixing of uniform tariff 
is authorised by. s. 49, as amended; and such uniform rates are fixed, not with 
the intention of making the developed areas bear the incidence of higher costs 
of supply to undeveloped areas, but really with a view to achieve the co- 
ordinated development of generation, distribution and supply of electrical 
energy, in the most efficient and economical manner, as required by the Supply 
Act. According to the Board, it is not necessary to fix one single uniform 
tariff for the whole State of Maharashtra, and that, on the other hand, it is 
empowered to fix region-wise uniform tariffs, having due regard to the provi- 
sions, contained in s. 49(2). In this connection, the Board also points out 
that both the respondents are consumars of electricity, at low tension, and that 
they are concerned, only with tariffs for supply of electricity at low tension. 
The Board further avers that since April 1962, it has prescribed and applied, 
uniform tariffs for supply of electricity at low tension, in all the areas in the 
State of Maharashtra, which are served by it, except Poona area. With re- 
ference to Poona area, the Board has referred to the circumstances, under 
which a lower rate of tariff is levied. Even in respect of Poona area, it is 
stated by the Board that it has introduced uniform tariffs for low tension 
electricity, with effect from January 1, 1966, except in regard to consumers 
of electricity for lights and fans and small power in residential buildings. 

Regarding the attack, on the constitutional validity of s. 49, as amended, 
the Board points out that there is no question of any taxing power being 
entrusted to it, under the said section. The Board points out that in view of 
the special circumstances under which a licensee is operating, certain provi- 
sions have been made in the Supply Act; but the special position occupied by 
the Board, which has been entrusted with various duties and functions has 
been recognised by the Supply Act. But no discrimination, as alleged by the 
respondents, has been made by the statute between consumers who are supplied 
by the licensee and the consumers who are supplied by the Board. The Board 
further states. that the Supply Act does not cast any duty on the Board to 
fix the tariff, in accordance with the cost of supply; and it points out that 
what is necessary, under s. 49, is the taking into account of the over-all eco- 
nomy of the Board’s system of generation and supply of electricity. The 
Board seeks to sustain the levy of uniform tariff, on the basis of the various 
provisions of the Supply Act, with particular reference to s. 49, as amended. 

In view of the Amendment Act, it has become really unnecessary to consider 
the correctness or otherwise of the views, expressed by the High Court, re- 
garding s. 49, as it stood prior to its amendment; and these appeals will have 
to be disposed of, on a consideration of the Supply Act, as amended in 1966, 
with special reference to s. 49, as it now stands. 

Two questions arise for consideration, in these appeals, viz., (i) the proper 
interpretation to be placed, on s. 49, as amended, and the power of the Board 
to levy a uniform tariff, as in this case; and (ii) the validity of s. 49, as 
amended. 

It is necessary to state at this stage that both the respondents are consu- 
mers of electricity, at low tension, and that the Board has fixed uniform tariff, 
for the whole of the State of Maharashtra for supply of electricity at low 
tension, except in Poona city in respect of certain types of consumers, Even 
in respect of such consumers, the Board has stated that it is taking steps to 
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levy a uniform tariff. It is on this basis that the contentions of the parties 
are being considered and dealt with in these appeals. 

It ig necessary now to refer to some of the relevant provisions of the Supply 
Act as that will indicate the scheme underlying the Act. The Supply Act, 
as the preamble shows, is an Act to provide for the rationalisation of the 
production and supply of electricity, for taking measures conducive to elec- 
trical development. Chapter II deals with the Central Electricity Authority. 
Section 8(/) provides for the constitution by the Central Government of a 
body called the Central Electricity Authority to exercise such functions and 
perform such duties under the Supply Act and in such manner as the Cen- 
tral Government may prescribe and direct. Chapter III deals with the con- 
stitution and composition of the State Electricity Board and certain other in- 
cidental matters. Section 5 provides for the State Government constituting 
a State Hlectricity Board, hereinafter referred to as the Board. Section 16 
deals with the constitution by the State Government of a State Electricity 
Consultative Council for the State. Sub-section (2) deals with the composi- 
tion of the State Electricity Consultative Council. It provides for inclusion, 
in the said Council, of representatives of consumers of electricity also. Sub- 
section (6) casts a duty on the State Electricity Board to place before the 
State Electricity Consultative Council the annual financial statement and sup- 
plementary statement, if any. A duty is also cast upon the Board to take in- 
to consideration any comments made on such statement by the said Council be- 
fore it is submitted to the State Government under s. 16(/).- 

‘Chapter IV deals with the powers and duties of State Electricity Boards. 
Becton 18 charges the Board with the general duty of promoting the co- 
ordinated development of the generation, supply and distribution of electricity 
within the State in the most efficient and economical manner, with particular 
reference to such develoment in areas not for the time being served or ade- 
quately served by any licensee. Section 49 as incorporated by the Amend- 
ment Act of 1966 retrospectively makes provision for the sale of electricity by 
the Board to persons other than licensees. .As, in these appeals, the proper 
interpretation to be placed on that section arises for consideration, that sec- 
tion will be dealt with by us more exhaustively, in the latter part of the judg- 
ment. It is enough to note at this stage that the said section deals with the 
framing ‘of uniform tariffs and also of fixing different tariffs as the case may 
be, in accordance, with the principles laid down therein. 

Chapter VI deals with the Board’s finance, accounts and audit. Section 59, 
leaving out the proviso, states that the Board shall not, as far as practicable, 
and after taking credit for any subventions from the State Government under 
s. 68, carry on its operations under the supply Act at a loss, and that it shall 
adjust its charges accordingly from time to time, Section 61 directs the 
Board to submit in February of each year to the State Government a state- 
ment in the prescribed form of the estimated capital and revenue receipts and 
expenditure for the ensuing year. Sub-section (3) thereof makes it obliga- 
tory on the State Government to place the said statement before the House or 
Houses, as the case may be, of the State Legislature and it also provides that 
the said statement shall be open to discussion by the Legislature, but it is not 
subject to vote. Sub-section (4) casts a duty on the Board to take into con- 
sideration any comments that may be made on the said statement in the State 
Legislature. It may be noted that s. 61 really deals with the Board’s pre- 
paring its budget for the succeeding year and making it available for discus- 
sion by the State Legislature. Section 63 gives power to the State Govern- 
ment, with the approval of the State Legislature, to make subventions from 
time to time to the Board for the purposes of the Act on such terms and con- 
ditions as the State Government may determine. Section 67 deals with the 
priority | and discharge of liabilities by the Board and how the balance amount, 
if any, is to be utilised. Section 70(2) provides that save as otherwise provid- 
ed, the provisions of the Supply Act shall be Mm addition to, and not in dero- 
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gation’ of, the Indian Electricity Act, 1910 (Central Act X of 1910). Section 
75(1) deals with the preparation and submission to the State Government by 
the Board soon after the end of each financial year a report giving an account 
of its activities during the previous financial year. The report should also 
give an account of the activities, if any, which are likely to be undertaken by 
the Board in the next financial year. It also makes it obligatory on the 
State Government to place the said report before the State Legislature. Here 
again, it may be noted, that the Board has to give a report ‘of its activities 
for the past year. Section 78 gives power to the State Government to make 
rules to give effect to the provisions of the Act. One of the items in respect 
of which rules could be framed is that referred to in el. (g) of s. 78(2) 
namely the form in which, and the date by which, the annual report of the 
Board shall be submitted under s. 75. The State Government in this case has 
framed the Maharashtra Electricity (Supply) Rules, 1963. Rule 57 thereof 
relates to the submission of annual reports under s. 75(7) by the Board. 
Sub-section (2) indicates the various matters that are to be included in the 
annual report that is sent by the Board. Item (q) of sub-r. (2) relates to 
details of the tariffs of the Board during the year. Therefore, it will be seen, 
that in the annual report that is sent under s. 75(J) by the Board to the 
State Government and which report, as already referred, is placed before the 
State Legislature, the Board, among various other matters, will have also to 
give details of the tariffs imposed by it during the year. Under s. 7TBA(I), 
the Board is to be guided in the discharge of its functions by such directions 
on questions of policy, as may be given to it by the State Government. 
Section 79 enables the Board to make regulations not inconsistent with the Act 
and the Rules made thereunder. One of the matters which may be covered 
by regulations made by the Board and to which reference is necessary to be 
made, is dealt with under cl. (j) to the effect, ‘principles governing the sup- 
ply of electricity by the Board to persons other than licensees under section 
49’. 


Now taking up the first question arising for consideration, namely, the power 
of the Board to levy uniform tariffs under s. 49 of the Supply Act as amend- 
ed, Mr. Poras A. Mehta, learned counsel for the respondents, whose conten- 
tions have been also reiterated by Mr. A. K. Sen, learned counsel for the inter- 
veners, urges that in fixing the rate of tariff, one of the essential: matters to 
be taken into account by the Board is the cost of supply to particular areas 
concerned. That is, in other words, according to the respondents, the tariff 
must be based upon the cost of supply. It is their further contention that in 
fixing the tariffs, the cost incurred by the Board for supply of electricity to 
different areas must be given due consideration and importance. Extension 
of electricity to sparse areas or to areas which are not adequately supplied, 
should not be made at the cost of, and to the detriment of, consumers of elec- 
tricity in already developed or compact areas. It is also their contention that 
the Board may have, if at all, power to levy a lesser uniform rate of tariff 
in undeveloped or sparse areas, and any loss that may be incurred by the 
Board in that regard will have to be compensated by the subventions that may 
be received by the Board from the State Government under s. 63 of the Sup- 
ply Act. In no case, the counsel points out, can that burden be shifted to the 
consumers in the already well-developed areas. By levying uniform tariffs in 
this case on consumers whose area is already well-developed, they are being 
made to pay for the development schemes that are being carried out in sparse 
areas. That, according to them, is violative of sub-s. (4) of s. 49 by the 
‘Board, inasmuch as, the consumers of sparse areas to whom the cost of supply 
is more, are enabled to pay at the same rate as those in compact areas. In 
effect, they point out that there has been undue preference to the consumers 
in the sparse areas inasmuch as they pay much less than the cost of supply. 

The further stand taken on behalf of the respondents is that in this case, 
the question of imposing different tariffs should have been considered by the 
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Board under sub-s. (3) of s. 49 in view of the fact that the compact area is 
geographically different from sparse area. According to them, the rate should 
have been fixed more favourably in favour of the consumers in the compact 
area. They also urge that sub-s. (4) of s. 49 which directs the Board not to 
show undue preference to any person in fixing the tariffs and terms and con- 
ditions for the supply of electricity, governs sub-ss. (1) to (3) of s. 49 and 
the Board, by fixing the same tariff in the sparse areas as in the compact 
areas, has shown undue preference to the former which is not permissible 
in law. 

On the other hand, Dr. L. M. Singhvi, learned counsel appearing for the 
Board pointed out that there is absolutely no indication in the Supply Act 
that the Board should fix its tariff, having regard to the cost of supply. Coun- 
sel points out that the Board is charged, under s. 18 of the Act, with the 
duty of promoting the co-ordinated development of generation, supply and dis- 
tribution of electricity within the State in a most efficient and economical 
manner. Normally, the Board which is deemed to be a company, under s. 80 
of the Act, would be entitled to fix its own tariff for electricity supplied by 
it. Under the old s. 49 of the Act, a general power was conferred on the 
Board to supply electricity upon such terms and conditions as it may, from 
time to time, fix, having regard.to the matters referred to in that section. 
The proviso to the said section directed the Board not to show undue pre- 
ference to any person in fixing the tariffs. Except this limitation in the exer- 
cise of its power, the Board was not placed under any further restriction. 
Section 49, as it now stands, has been incorporated with retrospective effect. 
Under that section, the Board has been directed to frame uniform tariffs. 
The factors which are to be taken into account by the Board for fixing uni- 
form tariffs have also been indicated therein. In particular circumstances in- 
dicated therein, the Board has been given the power to fix different tariffs. 
What was originally the subject-matter of the proviso in the old s. 49 has now 
been incorporated in sub-s. (4) of s. 49. Counsel points out that the ques- 
tion of showing undue preference cannot arise when the Board fixes uniform 
tariffs. Therefore, sub-s. (4) can govern only sub-s. (3) in the matter of 
fixing different tariffs. Sub-section (4) cannot cut down the power given to 
the Board in the matter of fixing uniform tariffs. 


‘Counsel also points out that going by the phraseology of sub-ss. (/) and 
(2) of s. 49, it is open to the Board to frame uniform tariffs having regard 
to the matters mentioned in sub-s. (2) of s. 49. Counsel also points out that 
there is no question of any development in sparse area being made at the ex- 
pense of the compact area. Under cl. (d) of s. 49 (2), one of the factors to 
be taken into account for fixing uniform tariffs relates to the extension and 
cheapening of supplies of electricity to sparsely developed areas. If the Board 
supplies electricity at cheaper rates to sparsely developed areas, the compact 
area will stand to benefit, because the cheap rates applicable to the former 
area will be a uniform tariff governing the compact area consumers also. 
There is no question of any undue preference being shown by the Board. 

We have already referred to the material provisions of the Act which will 
show the nature of the duties cast upon the Board. Section 59 lays down 
that the Board, after taking subventions from the State Government, shall not, 
as far as practicable, carry on its operations under the Act at a loss, and that 
the Board is to adjust its charges accordingly from time to time. That means 
that cost has to be taken into account, though that is not the sole or only 
eriterion for fixing the tariff. There is also no indication in the Act that uni- 
form tariffs can be fixed only in respect of particular regions or areas. We 
are not impressed with the contention of the respondents that by uniform 
tariffs being levied by the Board, it is making more profits in compact areas 
than in sparse areas, nor with the further contention that development of 
sparse areas is being done at the expense of compact areas. 
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On behalf of the respondents, certain English decisions have been brought 
to our notice wherein the expression ‘undue preference’ or ‘discrimination’ 
found in the. corresponding Electricity Act have come up for consideration. 
One of the decisions is that of the House of Lords reported in South of Scot- 
land Electricity Board v. British Oxygen Co. Ltd. Section 37(8) of the Elec- 
tricity Act, 1947, which the House of Lords had to construe provided: 

“An area board, in fixing tariffs and making agreements under this section, shall not show 

undue preference to any perscn or class of persons and shall not exercise any undue discrimi- 
nation against any person or class of persons...” 
The House of Lords held that in determining whether there has been discri- 
mination as between high voltage consumers and low voltage consumers, the 
lesser cost of supplying high voltage power should be taken into consideration, 
and that, therefore, there might be discrimination against high voltage consu- 
mers notwithstanding that the price charged to them was a little lower than 
that charged to low “voltage consumers. But the English statute did not con- 
tain any provision similar to s. 49(/) and (2) of our Act, regarding the fixa- 
tion of uniform tariffs. It is also seen that in that case, the question of cost 
appears to have been relied on by the Electricity Board. In this connection, 
it is pertinent to note the observations of Lord Reid in his dissenting judg- 
ment at p. 244 to the effect: 

“What, then, is the standard by which preference or discrimination is to be judged ? 

The appellants say price charged to the consumer and the respondents say cost of supply. 
The Act uses these words in connexion with the fixing of tariffs which deal with prices and not 
with cost of supply, and one would expect these words in this context to refer to price. More- 
over, prices are easily ascertained by inspection of the tariff but costs of supply are not; their 
ascertainment probably involves highly contentious questions of costing and the like. So, 
if preference is a matter of cost, it would be impossible to tell whether there is any preference or 
discrimination until an elaborate investigation had been made.” 
The above observations in the dissenting judgment clearly bring out the diffi- 
culty that will be felt by having to judge the question of undue preference 
or discrimination with reference to the cost of production. But as we have 
stated earlier, the provisions in the English Act were entirely different. 


We may also refer to another decision of the Privy Council reported in 
‘Attorney-General for Victoria v. Melbourne Corporation* in which the con- 
struction of s. 89 of the Victorian Electric Light and Power Act, 1896, came 
up for consideration. Section 39 of the said Act was as follows: 

“The undertaker shall not in making any agreements for a supply of electricity show any 
preference to any council company or person and the charge for such supply shall be uniform 
throughout such area go that each council company or person shall be supplied at the same 
price and not Jess than any other council company or person, but such price shall not exceed 
the limits of price impose d by or in pursuance of the order authorising them to supply electrici 
The Privy Council, in construing that section, held that the preference pro- 
hibited therein is not as between customers dealing under two different 
systems, but only as between customers dealing under the same system. Based 
upon this decision, counsel for the respondent argued that uniform tariffs 
under s. 49 of our Act can only be levied as against the same type of custo- 
mers situated in the same area and that uniform tariff cannot be levied in 
respect of same type of customers situated in a different area. Counsel fur- 
ther urged that consumers regarding whom supply cost is more as in sparse 
areas, cannot be considered to be on par with consumers in compact areas in 
respect of whom supply cost is less. It is further pointed out that if both 
these types of consumers are treated as same, that will amount to showing un- 
due preference, which is prohibited under snb- s. (4) of s. 49. In view of the 
wording of s. 39 of the Australian Act, the reasoning of the Privy Council in 
construing the said section regarding the rule of uniformity cannot be applied 


1 [1959] 2 All E'R. 225. 2 [1907] A. C. 469, 
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when construing s. 49 of our Act. But it is significant to note that as early 
as 1907, a system of levying uniform rates as indicated i in s. 39 has been in 
vogue in Australia. 

After having charged the Board under s. 18 to supply and distribute elec- 
tricity in the most efficient and economical manner, as already pointed out, 
s. 59 states that the Board shall not, as far as practicable, carry on its ope- 
rations under the Act at a loss. Section 63 empowers the State Government 
to make subventions to the Board. It is entirely within the discretion of the 
State Government under s. 63 to make subventions to the Board. We are re- 
ferring to this aspect, because it has been stressed on behalf of the respon- 
dents that any development schemes in respect of sparse areas should be done 
by the Board only with the subventions which the State Government pays and 
not by charging the consumers in the compact areas and sparse areas at uni- 
form tariff. 

Section 49(/), as it now stands, provides that the Board is to frame uni- 
form tariffs in the matter of supply of electricity to any person, not being a 
licensee; and sub-s. (2) lays down the factors which are to be taken into 
account by the Board in fixing uniform tariffs. In this connection, it is neces- 
sary to refer to the provisions of s. 49 of the Act as it originally stood. It 
was as follows: 


“Subject to the provisions of this Act and of any regulations made in this behalf, the 
Board may supply electricity to any person not being a licensee upon such terms and conditions 
as the Board may from time to time fix having regard to the nature and geographical position 
of the supply and the purposes for which it is required : 

Provided that in fixing any such terms and conditions the Board shall not show undue pre- 
ference to any person.” 

In the old s. 49 extracted above, there is no such policy or direction indi- 
cated by the Legislature that the Board is to: frame uniform tariffs. Under 
that section, the Board had the power to supply electricity on such terms and 
conditions as it may from time to time fix, having regard to the matters re- 
ferred to in the said section. The only restriction upon the Board’s power 
was that it shall not show undue preference to any person in fixing any such 
terms and conditions. In s. 49 as it now stands, the Legislature has em- 
powered the Board to frame uniform tariffs and it has also indicated the 
factors to be taken into account in fixing uniform tariffs. These two aspects 
are contained in sub-ss. (7) and (2). The Legislature has also made it clear 
in sub-s. (3) that the Board, in the special cirenmstances mentioned therein, 
has got power to fix different tariffs for the supply of electricity. Sub- 
section (4) directs the Board not to show undue preference to any person 
for fixing the tariffs and the terms and conditions for the supply of electricity. 
Though prima facie it would appear that sub-s. (4) will govern sub-ss. (J) 
to (3) in s. 49, the proper way to interpret sub-s. (4) will be to read it along 
with sub-s. (3). 

The question of the Board showing undue preference to any person in fixing 
the tariffs and terms and conditions for supply of electricity will not arise 
when the Board frames uniform tariffs under sub-ss. (7) and (2). When the 
Board frames uniform tariffs under sub-ss. (/) and (2), when the entire 
tariff is uniform for every consumer, there is no -question of any un- 
due preference as every consumer will pay the same amount for the same 
benefit received by him. Sub-section (3) of s. 49 recognises the power of the 
Board to fix different tariffs for the supply of electricity and it is really here, 
if at all, that an occasion for any undue preference being shown, may arise. 
Therefore, in our opinion, sub-s. (4) will control the action of the Board under 
sub-s. (3) of s. 49. We are not inclined to accept the contention of the res- 
pondents that the consumers in a compact area cannot be treated as on par 
with the consumers in sparse area and that uniform tariffs cannot be levied 
on both. In this case, we have already referred to the fact that both the res- 
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pondents are consumers of low tension electricity and that uniform tariffs 
have been levied for the entire State of Maharashtra excepting certain types 
of consumers in Poona area. To conclude we are of the opinion, that the 
Board had ample powers to frame uniform tariffs as it has done in the case 
before us and the levy is valid. 

The second question that arises for consideration, as indicated earlier, re- 
lates to the validity of s. 49, as amended. The attack on the validity of this 
section is made under different heads, as indicated below. 

The first ground of attack is that levying of a uniform tariff on the consu- 
mers in sparse areas and consumers in compact areas, which is not directly 
related to the cost of supply, amounts to a colourable exercise of taxing power 
by Parliament. In this connection, it is stated that the power to levy tax on 
the consumption or sale of electricity is conferred under entry 53, List II of 
the 7th Schedule on the State Legislature. This attack is made on the basis 
that the tariff levied by the Board must be related to the cost of supply. 
We have already rejected the contention of the respondents in this regard; 
and we have held that the cost of supply is only one of the factors to be 
taken into account in fixing the tariff. If that is so, it follows, that in this 
case, there is no question of any levy of tax by Parliament through the 
medium of the Board. By reference to the proviso to sub-cl. (b) of cl. (J0) 
of s. 67, it is further urged by the respondents that the Board may fix tariffs 
in such a way that large surplus may be found by them from which one-half 
will be credited to the consolidated fund of the State. This action, accord- 
ing to the respondents, amounts to levy of tax for which there is no power in 
law. We are not inclined to accept this contention either. Section 67 of the 
Supply Act which occurs in Chapter VI relating to the Board’s finance, ac- 
counts and audit, deals with priority of liabilities of the Board. After meet- 
ing its operations, maintenance and management expenses and providing for 
the payment of tax on its income and profits, s. 67 provides for the revenues 
of the Board, in so far as they are available, to be distributed in the order 
mentioned in els. 1 to 10. After adjustments have been made in respect of 
els. 1 to 9, cl. 10 provides for the balance to be appropriated to a fund to be 
called the "development fund’, Clause 10 further provides that the develop- 
ment fund is to be utilised for two purposes, (a) purposes beneficial, in the 
opinion of the Board, to electricity development in the State; (2) repayment 
of loans advanced to the Board under s. 64 and required to be paid. It is 
after this that the proviso, on which reliance is placed by the respondents, 
states that where no such loan is outstanding, one-half of the balance shall 
be credited to the consolidated fund of the State. In the counter-affidavit 
filed on behalf of the Board, it has been stated that ever since its constitution, 
it has been carrying on its operations at a loss and there has been no occasion 
when any part of its revenues has been passed to the consolidated fund of 
the State. We have no hesitation to accept this statement made on behalf 
of the Board. Even otherwise, before the proviso can come into operation, 
there are several other items in respect of which adjustments will have to be 
made, and there will be no occasion ‘at all for the proviso to come into effect. 
We are also not inclined to accept the contention of the respondents that 
with a view to give effect to the proviso, the Board will so fix the tariffs, ag 
to enable them to have huge surplus, after meeting the various adjustments. 
In case sach a thing happens in future, the proviso, which is clearly severable, 
may have to be struck down. Therefore, this ground of attack, that there is 
a eolourable exercise of taxing power, cannot be accepted. 

The next ground of attack against s. 49 is that it gives an unguided and 
arbitrary power to the Board to fix the tariff as it likes, and no maximum 
limit for the tariffs that may be fixed by the Board, has been stated. On 
first flush, it may appear that this contention has considerable force; but we 
are satisfied that no such unguided or arbitrary power hag been conferred 
on the Board either in the matter of framing uniform tariffs or in the matter 
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of fixing different tariffs for the supply of electricity to any person, not 
being a licensee. No doubt, the maximum as such, has not been fixed in the 
statute. But, in our opinion, there are sufficient restrictions placed upon the 
power of the Board. In this connection, reference may be made to some of 
the sections of the Supply Act. Section 16, as we have already indicated, 
provides for the State Government constituting a State Electricity Consulta- 
tive Council for the State. That Council consists of the representatives of 
the various interests including representatives of consumers of electricity. The 
Board is bound to place before the State Electricity Consultative Council 
under sub-s. (6) the annual financial statement and supplementary statement 
and a duty is cast upon the Board to take into consideration any comments 
made on such statement. This annual financial statement will have then to 
be submitted to the State Government under s. 61. Under that section, in Febru- 
ary of each year, the Board has to submit to the State Government an annual 
financial statement in the prescribed form, of the estimated capital and revenue 
receipts and expenditure for the ensuing year. That statement, under sub-s. 
(3) has to be placed before the State Legislature and it is open to discussion. 
Again, sub-s. (4) of s. 61 casts a duty on the Board to take into consideration 
any comments mace on the said statement in the State Legislature. Section 75 
again provides for the Board submitting to the State Government a report 
giving an account of its activities during the previous financial year as also 
an account of its activities which are likely to be undertaken by it in the next 
financial year. The State Government is to place the said report before the 
State Legislature. We have already indicated, by reference to r. 57, cl. (q) 
of the rules framed by the State of Maharashtra that details of tariff will have 
to be furnished by the Board in its annual report. Under él. (j) of s. 79, the 
Board has also to make regulations laying down the principles governing the 
supply of electricity by it to persons other than licensees under s. 49. In our 
opinion, all these provisions have the effect of properly guiding the activities 
of the Board, in its dealings with the consumers including the levy of tariffs. 
Section 49 itself is hedged in by various restrictions and directions which the 
Board will have to comply in the matter of framing uniform tariffs or in the 
matter of fixing different tariffs, and that section, also in our opinion, provides 
a proper guide-line for framing uniform tariffs and different tariffs. Therefore, 
in particular, it may be noted that the extension and cheapening of supplies 
of electricity to sparsely developed areas under cl. (d) of s. 49(2) of the Act 
can only be complied with by keeping the uniform rates at a minimum, consis- 
tently with the requirement, under s. 59, of not running at a loss. Therefore, 
we are satisfied, that s. 49 is not, in any way, bad on the ground that it gives 
an unguided and arbitrary power to the Board to fix its tariffs as it likes. 

The next ground of attack is that consumers who are supplied electricity by 
the licensees are differently treated from similar consumers under the Board. 
In this connection, reference is made to s. 57 of the Supply Act which provides 
for the 6th and 7th schedules to be deemed to be incorporated in the licence of 
every licensee. Clause I of the sixth schedule provides that the licensee shall 
so adjust his charges for the sale of electricity, whether by enhancing or re- 
ducing them that his clear profit in any year of account shall not, as far as 
possible, exceed the amount of reasonable return. It is argued that while res- 
trictions have been placed on the licensees, no such restrictions have been placed 
on the Board. The distinction sought to be pointed out, in our opinion, has 
no substance. The licensees are persons who must have ‘invested considerable 
capital in the matter of their business, and obviously, the Legislature thought 
that some directions will have to be given so as to enable them to have a reason- 
able return. But we have already indicated that sufficient guidance has been 
laid down in the matter of fixing of tariffs by the Board. Therefore this ground 
of attack also cannot be sustained. 

Therefore, both the grounds of attack, levelled by the respondents, will have 
to be rejected. . 
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On behalf of the respondents, a feeble attempt was made to show that s. 24 
of the Amendment Act has not validated the levy and collection in these cases. 
According to the respondents, in this case, there is nothing to show that the 
_ provisions of s. 49, as amended, which is deemed to have been in force at all 
material times, have been.complied with by the Board before the levy was 
made, and therefore, the levy in this case cannot be sustained. We are not 
inclined to accept this contention of the respondents. Section 24 of the Amend- 
ment Act, in our opinion, deals with all rates, as a matter of fact fixed under 
s. 49 of the Act. In this case, the Board has fixed tariffs under s. 49 of the 
Act. Therefore, s. 24 of the Amendment Act has full effect and force. 


The result is that all the contentions of the respondents fail. The order of 
the High Court, under attack, is set aside and these two appeals are allowed. 
As the appellant succeeds in both these appeals on the basis of the Amendment 
Act, parties will bear their own costs throughout. 

Appeals allowed. 


Presen : Mr, Justice S. M. Sikri, Mr. Justice J. M. Shelat and Mr. Justice K. S. Hegde. 
MANGULAL CHUNILAL v. MANILAL MAGANLAL.* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 481, 69—-Words “take 
proceedings” in s. 481(1) whether mean “order proceedings to be taken”—Deputy Health 
Officer to whom power delegated under 8. 69(1) to take proceedings against person charged with 
offence under 8. 392(1)—Deputy Health Officer granting permission under s. 481(1)(a) to 
Licence Inspector to file complaint in respect of such offence—Whether Licence Inspector com- 
petent to file complaint. : 

Only the authorities mentioned in s. 481 read with s. 69 of the Bombay Provincial Muni- 
cipal Corporations Act, 1949, can Jaunch proceedings against a person charged with offences 
against the Act or the rules, regulations or by-laws made under it. 

The words “iake proceedings” in s. 481(1) of the Act cannot be interpreted to mean 
“order proceedings to be taken.” 

Therefore, where the Deputy Health Officer of a municipality governed by the Act granted 
permission under s.481(1)(a) of the Act to the Licence Inspector of the municipality to file 
a complaint in respect of an offence under 8. 892(1)(a) of the Act, it was held, that the 
Licence Inspector was not competent to file the complaint and that the complaint should 
have been filed by the Deputy Health Officer to whom power was delegated by the Muni- 
cipal Commissioner under s. 69(1) of the Act to take proceedings against any person charged 
with an offence under infer alia s. 892(7) of the Act. 

State v. Manilal Jethalal, overruled. 
Ballavdas Agarwala v. Shri J. C. Chakravarty’, referred to. 


Tur facts are stated in the judgment. 


B. R. Agarwala of Gagrat & Co., for the appellant. 
R. H. Dhebar, for respondent No. 2. 


SRI J. This appeal by certificate granted by the High Court of Gujarat 
is directed against the judgment and order of the said High Court in Cri- 
minal Revision Application No. 145 of 1964 whereby the High Court allowed 
the application and set aside the conviction and sentence of Manilal Maganlal, 
one of the respondents before us. The only point involved in this appeal is 
whether the licence inspector, Mangulal Chunilal, was competent to file the 
complaint under s. 876(1) (d) (4), read with s. 392(/) (a), of the Bombay Pro- 
vincial Municipal Corporations Act, 1949, hereinafter referred to as the Act. 


“Decided, November 28, 1967. Criminal decision of the Bombay High Court.—Editor] 
Appeal No. 58 of 1965. [This judgment of the 1 (1952) 55 Bom. L.R. 877. 
Supreme Court in an appeal from the Gujarat 2 (900) 2 S.C.R. 789. 

High Court is reported as it ,overrules a 
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The relevant facts are not now in dispute and are as follows: ` On October 
10, 1963, Mangulal Chunilal, licence inspector, filed a complaint against 
Manilal Maganlal, herainafter referred to as the accused, alleging that the 
accused had carried on the work of blacksmith by manufacturing machinery, 
spare parts and the safe cupboards, without obtaining licence. At the end 
of the complaint it was stated: 

“I have obtained permission for filing this complaint from the Medical Officer of Health by 
order no. dated Ist October, 1968.” 
The licence inspector had applied to the Deputy Health Officer, Ahmedabad 
Municipal Corporation, to accord permission to file the complaint as offence 
under s. 892(Z)(a@) of the Act had been committed. The Deputy Health 
Officer noted: ; 

“Permission is granted under Section 481(1)(a) of Chapter 80 of the Bombay Provincial 
Municipal Corporations Act of 1049 to file complaint for the offence committed in breach of the 
provisions of law as shown in the above report.” 
The Deputy Health Officer (including Deputy Health Officer, Food and 
Licence Branch) had been delegated certain powers under s. 69(J) of the Act 
by the Municipal Commissioner. The powers delegated to the Deputy Health 
Officer include: 

“Power to take proceedings against Sec. 481(1)(a)(i)(iii). 

any person who is charged with : 

Any offence. 

(i) Under section 892(1) and/or 892(2) of the B.P.M.C. Act 1949 for breach of provisions 
mentioned in sections below : 

164, 184(1)(a), 283(1), 297, 876, 877(1), 881, 888, 384.” 

It was contended before the High Court that the complaint had been filed 
by the Licence Inspector whereas the delegation under s. 69 of the Act was 
to the Deputy Health Officer to take proceedings as provided in s. 481 of the 
Act. It was contended that the expression ‘‘take proceedings’? in s. 481 
means instituting a complaint and does not mean causing a complaint to 
be filed Raju J., who heard the revision, accepted this contention. He 
declined to follow the judgment of the Bombay High Court in The State v. 
Manilal Jethalal! in which it had been held that the words ‘‘take proceed- 
ings’ meant ‘‘order proceedings to be taken.” 

The learned counsel for the appellant contends (1) that the decision of the 
Bombay High Court in State v. Manilal Jethalal was binding on thé learned 
Judge in view of the full bench decision in State v. Gordhandas;? (2) that 
power to take proceedings includes power to authorise others to institute pro- 
ceedings in the context of the Act; and (3) that there were no limiting words 
in the order delegating the power to the Deputy Health Officer that he should 
file a complaint himself and not authorise others. 

The respondents are unfortunately not represented before us. This Court 
has already held in Yribhovandas v. Ratilal? that the judgment of the full 
Bench of the Gujarat High Court in State v. Gordhandas was binding on Raju 
J. Following that judgment we hold that Raju J. was not entitled to dis- 
sent from the judgment of the Bombay High Court in Siete v. Manilal 
Jethalal. 

Before dealing with the main point raised before us it is necessary to set out 
the relevant provisions of the Act: í 

“S.69 (7) Subject to the provisions of sub-sections (2) and (3), any vf the powers, duties 
or functions conferred or imposed upon or vested in the Commissioner or the Transport Manager 
by or under any of the provisions of this Act may be exercised, performed or discharged, under 
the control of the Commissioner or the Transport Manager, as the case may be, and subject to 
his revision and to such conditions and limitations, if any, as may be prescribed by rules, or as 


1 (1952) 55 Bom. L.R. 377. 8 (1967) 70 Bom. L.R. 78, S.C. 
2 (1962) 8 Guj. L.R. 269. . 
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he shall think fit to prescribe in a manner not inconsistent with the provisions of this Act or rules, 
by any municipal officer whom the Commissioner or the Transport Manager generally or specially 
empowers by order in writing in this behalf; and to the extent to which any municipal officer is 
s0 empowered the word “Commissioner” and the words “Transport Manager” occurring in 
“any provision in this Act, shall be deemed to include such officer.” 

S. 481, (2) The Commissioner may— 

(a) take, or withdraw from proceedings against any person who is charged with— 

(i) any offence against this Act or any rule, regulation or by-law; 

(ti) any offence which affects or is likely to affect any property or interest of the Cor- 
poration or the due administration of this Act; 

(iii) committing any nuisance whatever ; 

(b) compound any offence against this Act or any rule, regulation or by-law which under 
the law for the time being in force may legally be compounded ; 

(c) defend any election petition brought under section 16 ; 

(d) defend, admit or compromise any appeal against a rateable value or tax brought under 
section 406 ; 

(¢) take, withdraw from or compromise, proceedings under sub-section (2) of section 402 
sub-seclions (3) and (4) of section 489 and sections 891 and 416 for the recovery of expenses or 
compensition claimed to be due to the Corporation; 

(f) withdraw or compromise any claim for a sum not exceeding five hundred rupecs against 
any person in respect of a penalty payable under a contract entered into with such person by the 
Commissioner, or, with the approval of the Standing Committee, any such claim for any sum 
exceeding five hundred rupees ; 

(g) defend any suit or other legal proceedings brouzht against the Corporation or against 
the Commissioner or a municipal officer or servant in respect of anything done or omitted to be 
done by them, respectively, in their official capacity; 

(h) with the approval.of the Standing Committee, admit or compromise any claim, suit 
or legal proceedings brought against the Corporation or against the Commissioner or a municipal 
officer or servant, in respect of anything done or omitted to be done as aforesaid ; 

(i) with the like approval, institute and prosecute any suit or withdraw from or com- 
promise any suit or any claim, other than a claim of the description specified in clause (f), which 
has been instituted or made in the name of the Corporation or of the Commissioner;...” 

It is not disputed that s. 69 enables the Commissioner to delegate powers, 
duties or functions conferred or imposed upon him or vested in him to a 
municipal officer, The Commissioner having delegated his powers to the 
Deputy Health Officer, the question arises whether it is the Deputy Health 
Officer or the Licence Inspector who should take proceedings against the 
accused within the meaning of s. 481(/)(a). It is not disputed that under 
sub-cls. (b), (e), (da), ¢f), (g), (h) and (i) of s. 481(/), the various actions 
contemplated in these sub-clauses would have to be taken by the delegate him- 
self. In other words, he would have to institute a suit within sub-cl. (i) and 
admit or compromise auy claim, suit or legal proceeding within sub-cl. (A), 
but it is said that the word ‘‘take’’ has been deliberately used in sub-cls. (a) 
and (e) to enable the delegate to entrust iniliation of proceedings to another 
person because otherwise it would be impossible to carry on the administra- 
tion of the municipality. It is said that thousands of complaints have to he 
filed and it would be casting undue burden on the Deputy Health Officer to 
sign all the complaints. We are not impressed by this argument. It is true 
that the word ‘‘take’’ has various meanings but no dictionary or authority 
has been placed before us to show that the word can mean ‘‘eause to be 
taken’’. It seems to us that the word ‘‘take’’ was used because if the word 
“institute” had been used it may not have been appropriate to cover all pro- 
ceedings that can be taken under s. 481(J) (a). 

Bavdekar, J., had observed in State v. Manilal Jethalal (p. 379): 

“One can see easily why the word ‘take’ are used. It was desired to combine in one 
clause the two powers, the power to launch proceedings and the power to withdraw proceedings, 
and if the words ‘withdraw from proceedings’ were used, it was not easy to use the words 
‘order proceedings to be taken’ in cembination with the words ‘withdraw proceedings’.” 

B.L.R,—52 
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We are unable to accept this as correct. Bavdekar J. further observed 
(p. 379): 

“...If the Legislature had in such a case really wanted that the complaint should actually 
be either of the Commissioner or an officer empowered by him, it would have been perfectly 
easy to use the words which find place in several Acts, for example, ‘except upon a complaint 
in writing of the Commissioner or an officer to whom he has delegated his powera’.”” 

It ig true that if the language suggested by him had been used no dispute 
would have arisen. But we are not free to interpret the words ‘‘take pro- 
ceedings’’ to mean ‘‘order proceedings to be taken’’ because the word ‘‘take’’ 
js an English word and we can only ascribe to it a meaning which it bears 
in the English language. 

The learned counsel for the appellant says that since the decision of the 
Bombay High Court in State v. Manilal Jethalal no other decision has taken any 
other view and we should not disturb the view which has prevailed since that 
decision. We are unable to accept this contention. This is not a case where 
a series of decisions have taken a particular view and that view has been 
widely accepted and various rights have accrued to parties acting on that 
view. A person who files a complaint under the Act must show that he has 
the authority to file that complaint and that authority cannot be conferred 
upon him by an erroneous interpretation long acquiesced in. This Court held 
in Ballavdas Agarwala v. Shri J. C. Chakravarty* that a complaint under the 
Calcutta Municipal Act, 1928, could only be filed by the authorities mention- 
ed therein and not by an ordinary citizen. Similarly, here it seems to us that 
‘only the authorities mentioned in s. 481, read with s. 69, can launch proceed- 
ings against person charged with offences under the Act or the rules, regula- 
tions or by-laws made, under it. This Court noticed the decision of the Bom- 
bay High Court in Manilal Jethalal’s case, in Ballavdas Agarwala v. Si J.C. 
Chakravarty and observed (p.756) : 


“The decision proceeded, however, on a somewhat wide meaning given to the words 
‘take proceedings’. That part of the decision, as to the correctness of which we say nothing, does 
not concern us here, because the words used in s. 537 of the Calcutta Municipal Act are different.” 
We may mention that Hidayatullah J. observed at p. 764 in Ballavdas Agar- 
wala’s case: 

“An officer of the municipality must himself perform his duties created by statute or 
bye-law. He cannot delegate them to others, unless expressly authorised in this behalf. The 
Act does not so empower the officers to delegate their functions in their turn, and thus an 
officer to whom the power is delegated by the Chairman must perform them himself.” 

We agree with the above observations of Hidyatullah, J. On this point there 
does not seem to have been any difference of opinion between him and the 
majority; he differed only on the question whether on the facts in that case 
there was in fact a delegation or not. 


For the aforesaid reasons we dismiss the appeal and maintain the order pass- 
ed by the High Court. ; 
Appeal dismissed. 


4 [1960] 2 S.C.R. 789. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


1966.] 


Before Mr. Justice Deshmukh. 


JAGANNATHPURI GURU KAMALESHWARPURI 
v. 
GODABAI KAMALESHWARPURI.* 

Hindu Succession Act (XXX of 1956), Sec. 14—Pariition-deed whether falls within description of 
“any other instrument” in 8. 14(2)—Partition whether a transfer—Transfer of Property Act 
(IF of 1882). 

In s. 14 (2) of the Hindu Succession Act, 1956, the word “acquired” is used in its restricted 
sense, viz., a creation or acquisition of title for the first time where no prior title existed. 
The document in order to fall under the description “‘any other instrument”, must be of a type 
where title is created for the first time by that document, viz., like a will or gift. Therefore, 
a partition-deed between members of a joint Hindu family cannot fall within the description 
of “any other instrument” referred to in s. 14(2) of the Act, because no fresh title is created 
by a partition-deed among the members of the joint Hindu family. 

The acquisition that is contemplated by s. 14(1) of the Act is not limited to acquisition of 
new title, but also includes allotment of shares in lieu of the prior existence of title. The 
connotation of the word “acquired” in s. 14(7) is the widest and includes every kind of 
acquisition. 

Sasadhar Chandra v. Tara Sundari 1, Lalchand v. Sushila*, Sampathkumari v. Lakshmi 
Ammal’ and Blanda v. Duni Chand‘, referred. to. 

In a limited sense for the purpose of the Transfer of Property Act, 1882, the partition of o 
joint Hindu family could be a transfer. 

Sarin v. Ajit Kumar’, Soniram v. Dwarkabai*, Girja Bai v, S. Dhundiraf? and Shrikrishna 
Ninaji v. Namdeo’, referred to. 


Tur facts are stated in the judgment. 


J. N. Chandurkar, for the appellant. 
C. P. Kalele, for respondent No. 1. 


DESHMUKH J. This second appeal raises an important question relating 
to the interpretation of s. 14(2) of the Hindu Succession Act, 1956, under 
the following circumstances: 

One Kamaleshwar Puri died on March 23, 1938, leaving behind him two 
widows—Godabai and Rangubai—and a fairly large estate. Godabai, the 
senior widow, adopted defendant No. 2 Jagannathpuri to her deceased hus- 
band. The date of adoption does not appear on record, but is of no conse- 
quence. Some time after the adoption, the parties found that they cannot 
pull on together. Hence, a partition-deed (exh. P-11) was executed between 
the two widows and the adopted son, on April 13, 1950. Defendant No. 2, 
the adopted son, was minor at that time and was represented by a guardian. 
After attaining majority, defendant No. 2 has not disowned the partition, 
but the present litigation has continued on the basis that defendant No. 2 
accepts that partition as a good and binding partition on all. In that parti- 
tion, the estate of Kamaleshwarpuri was divided into three different portions. 
The partition-deed recited that each one of the parties to the partition took 
the estate mentioned against his/her respective name, as full owner. How- 


*Decided, December 22, 1966. 


No. 151 of 1961, against the decision of M.S. 
ns District Judge at Amravati, in Appeal 
o. 178-A of 1959, reversing the decree 
passed by K.K. Kolhekar, Civil Judge (Senior 
Division), at Achalpur, in Civil Suit No. 121- 
A of 1959. 
1 [1962] A.LR. Cal. 488, . 


Second Appeal 2 pee ALR. Cal, 628. 


8 [1968] A.I.R. Mad. 50. 

4 [1968] A.I.R. Punj. 384. 

5 [2968] A.LR. S.C. 482. 

6 [1951] AIR. Bom.04,8.c. 58 Bom.L.R. 825, 
7 [1916] A.LR. P.C. 104,8.c. 18 Bom.L.R.631. 
8 (1963) 65 Bom. L.R. 251 F.B., 5.0. [1968] 

Meh. L.J. 289. 
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ever, there is a further clause in the partition-deed that all the three agreed 
that none of them will sell the property. It is further stated that this con- 
dition is being put because the property cannot be sold or otherwise dis- 
posed of during the lifetime of the two widows; if any alienation is done by 
any one of them, it will be considered void according to the agreement in- 
corporated in this document, : 

The three persons as heirs of Kamaleshwarpuri were in possession of their 
respective shares from April 13, 1950, and were enjoying the produce of the 
property. After the passing of the Ilindu Succession Act, 1956, Godabai, the 
senior widow, desired to sell the property. She was prevented by defendant 
No. 2 Jagannathpuri. Henee, she filed a suit for a declaration that the pro- 
perty allotted to her on partition, under exh. P-11, now belongs to her fully 
and the effect of the Hindu Succession Act is to enlarge her estate into full 
estate. The condition in the document, exh. P-11, restraining her from 
alienating the property either by sale or otherwise, is unlawful and cannot 
bind her. That condition has become inoperative. In such a suit, she im- 
pleaded her co-widow Rangubai as defendant No. 1 and her adopted son 
Jagannathpuri as defendant No. 2. He was already aged 24 when the suit 
came to be instituted. The only defence that is raised for the purpose of 
defeating the suit claim is that the partition is a valid and binding partition; 
the condition in exh. P-11, that none of the parties to the partition will sell 
or otherwise dispose of the property is a valid and binding condition. It is 
alleged that the provisions of the Hindu Succession Act, 1956, do apply to 
the present case, but it is the view of defendant No. 2 that the document of 
partition falls within the purview of sub-s. (2) of s. 14 of the Hindu Suc- 
cession Act and as such, the terms and conditions in exh. P-11 bind the 
parties and the estate. 

On these pleadings, the learned trial Judge came to the conclusion that the 
estate given to the plaintiff Godabai under exh. P-11 is a restricted estate. 
This is because, there is a condition not to sell or otherwise dispose of the 
property during her lifetime. The trial Court further held that the plain- 
tiff, a Hindu widow, is already possessed of property when the Hindu Suc- 
cession Act came into operation and this possession is related to a partition 
in 1950, under exh. P-11. However, he thought that the instrument of parti- 
tion is included in the ‘‘other instrument’’ mentioned in sub-s. (2) of s. 14 
and due to the effect of sub-s. (2) of s. 14, the limited or restricted estate 
obtained by the plaintiff cannot be enlarged. He, therefore, dismissed the 
suit. Being aggrieved, the plaintiff filed her appeal in the District Court, 
Amravati. The learned District Judge, however, took the contrary view. 
According to him, the estate was enlarged into full title under the provisions 
of sub-s. (J) of s. 14, because the property came to the plaintiff under a 
partition-deed. He further held that sub-s. (2) of s. 14 has no application 
to an aequis.tion of property under a partition-deed. The acquisition con- 
templated by sub-s. (2) of s. 14 is an acquisition of title, where there was no 
prior title and the title is obtained, for the first time, by an instrument like a 
gift-deed or will or such other instrument, similar to these. In that view of 
the matter, the appeal was allowed and the plaintiff’s suit came to be decreed. 
Being aegrieved, defendant No. 2 has filed this present appeal. 

Shri Kalele, who supports the decree of the first appellate Court, has a two- 
fold approach to the dispute between the parties. Exhibit P-11, according to 
him, is the basic document which must be properly interpreted in order to 
understand and appreciate the real intention of the parties. In the opening 
paragraph, exh. P-11 describes the relationship between the parties and the 
fact that the property to be divided belonged to deceased Kamaleshwarpuri. 
It then recites that the parties to the deed are unable to carry on amicably 
and, therefore, they have decided to separate the properties and to divide the 
joint Hindu family. Then follows the recitals relating to properties given to 
each individual. At the end of the description’ of everybody’s property, there 
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is a uniform recital that the person concerned shall get his name entered in 
the record-of-rights as to the properties allotted to him and thereafter, he will 
not claim any right at all towards the properties allotted to the other persons. 
After such recitals at the end of the description of the property given to each 
one of them, follows a further paragraph, which is the most important portion 
of this document requiring interpretation. It is better to translate that por- 
tion as the original appears in Marathi. It is as follows: 

“In this way, we have divided the property and each one has obtained separate possession 
of the estate allotted to him or her as full owner according to this partition-deed. However, 
Nos. 1 and 2 amongst us are widows and No. 8 is the adopted son of the deceased, adopted by 
the widow. We are so deciding by this partition-deed that none of us will sell any part of the 
estate mentioned in this partition-deed, because the desire is that no part of the property should 
be sold or otherwise disposed of during the lifetime of Nos. 1 and 2 (viz., the widows) and, if any 
one sells the property, the transaction will be deemed to be void because of the conditions men- 
tioned in the document.” 

The rest of the recitals are the usual, formal recitals in any document and are 
not relevant for the purpose of this litigation. 

Shri Kalele argues that, in 1950 when the partition-deed took place, the 
Hindu Succession Act was not passed. However, when Kamaleshwarpuri died, 
the Hindu Women’s Rights to Property Act, 1937, had already come into 
force. As a result of the Hindu Women’s Rights to Property Act, the widows 
had an interest equal to the interest of their husband and they had also the 
right to enforce partition. They had already acquired an interest and 
‘f they had claimed partition, they would have obtained their shares in 
the husband’s property. However, the title, which they would have got, would 
have been, what is popularly known, as the Hindu widow’s estate. That 
would be a limited estate, and they would have no right to alienate or other- 
wise dispose of beyond their lifetime unless supported by legal necessity. The 
parties to the partition-deed must be deemed to know the law of the land. 
The ladies were only entitled to life estate. However, by this document, exh. 
P-11, they are given full estate and are made full owners of the properties 
allotted to their shares. This argument is based upon the concluding part of 
the document, which I have translated above. It says that each one of the 
parties to the partition-deed has taken, in its independent possession, proper- 
ties as a full owner thereof. Upon a true construction of this recital, Mr. 
Kalele argues that the ladies have already acquired full title under the docu- 
ment of partition, exh. P-11. It is true that a subsequent portion from the 
same paragraph refers to the restriction regarding alienation. The bar is total 
in the sense that no party to the partition-deed has to alienate, in. any man- 
ner during the lifetime of Godabai and Rangubai. They are much older in 
age and, according to the normal behaviour of nature, the parties may be ex- 
pecting that defendant No. 2, the adopted son, will survive both his mothers. 
In that case, the ban to alienate or the prohibition to alienate is total, so far 
as Godabai and Rangubai are concerned. They have no right to alienate dur- 
ing their lifetime. Jagannathpuri, if he survives the mothers, may be able to 
inherit all this property and then would be entitled to sell it or otherwise 
dispose it of. 

Shri Kalele argues that, in a limited sense, the partition of the joint Hindu 
family property is a transfer and when a transfer of this type is made, where 
full title is bestowed upon the parties and there is a condition not to sell, .. 
that condition would be void under the provisions of s. 10 of the Transfer of 
‘Property Act. Shri Chandurkar for the appellant points out that it has beer’ 
ruled on several occasions by this Court as well as by the Supreme Court tt 
a partition of the joint Hindu family property does not amount to a tra” 

He relies for that proposition upon the recent judgment of the Suprem 
in Sarin v. Ajit Kumar! He also relies upon the references giv 
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judgment to earlier decisions of this Court including the one in the case of 
Somram v. Dworkabai2 I do not think that the way Mr. Chandurkar is read- 
ing this authority is correct. So far as the correct meaning of partition of 
the joint Hindu family is concerned, there has been a consistent view of this 
Court which is based upon a Privy Council judgment of 1916. In the case 
of Girja Bai v. 8. Dhundiraj,; the Privy Council lays down that partition 
does not give a coparcener title or create a title in him; it only enables him 
to obtain what is owned by him in a definite and specific form for the purpose 
of disposition, Independent of the shares of his family coparceners. This view 
has been consistently followed by this Court and it is also accepted and relied 
on by the Supreme Court in the judgment cited by Mr. Chandurkar. The 
real function of citing this case law is to point out the nature of partition of 
a joint Hindu family. Partition may be a transfer for the purpose of cer- 
tain acts. Obtaining separate property by partition does not amount to acqui- 
sition of property. By partition a person does not get title where he had none. 
It is in that sense that a partition in the joint Hindu family does not create 
new title and parties to that partition do not acquire title to the separate 
pieces of property allotted to them. These cases do not point out that partition 
is not a transfer at all for any purpose whatsoever. For instance, a parti- 
tion-deed relating to a joint Hindu family, if the partition is effected by that 
document, is compulsorily registrable under s. 17(/)(b) of the Registration 
Act. For the purpose of that Act, it is a document which purports to create 
or extinguish title and as such, it is compulsorily registrable. In several 
other cases this Court has laid down that partition does not amount to aequi- 
sition of property. For instance in a Full Bench judgment of this Court in 
Shrikrishna Ninajt v. Namdeo* the question that arose for consideration was 
whether a partition of the joint Hindu family property amounts to a transfer 
within the meaning of sub-s. (7) of s. 38 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1958. The Full Bench pointed out-that the transfer that 
was contemplated by that sub-section was a different type of transfer where 
title was created for the first time and, in the opinion of the Full Bench, the 
partition of a joint Hindu family, where each one had interest prior to the 
partition and the interest of each one was quantified into a definite share, does 
not amount to a transfer within the meaning of sub-s, (7) of s. 38 of the Tenancy 
Act. Even the Supreme Court judgment, on which Mr. Chandurkar relied, 
takes a similar view so far as the provisions of sub-s. (6) of s. 14 of the Delhi 
Rent Control Act (59 of 1958) were concerned. That sub-section prohibited 
a landlord from applying for the purpose of obtaining possession for his own 
bona fide and personal use if he got title by transfer after a certain date. 
The question that arose before the Supreme Court was that members of a joint 
Hindu family effected partition after that date and one of them got title to the 
whole house. He, undoubtedly, had interest in that house before; but, on a 
general partition of the entire estate of the family, the house in question fell 
to the share of one coparcener. When it became his independent property, he 
applied for possession on the ground of his bona fide personal use. The Supreme 
Court was called upon to consider whether such a transfer by partition is hit 
by the provisions of sub-s. (6) of s. 14 of the Delhi Rent Control Act. Their 
Lordships pointed out that a partition may be transfer for the purpose of 
s. 53 of the Transfer of Property Act, the partition of the joint Hindu family 
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evicting tenants. From that point of view, the Supreme Court ultimately says 
that to hold that one of the joint Hindu family members who already had title 
in the house and who subsequently becomes the exclusive owner of that house 
on partition, cannot be said to be a person who is affected by those provisions. 
To hold so, they pointed out, would be an unreasonable interpretation of sub- 
s. (6) of s. 14 of the Delhi Rent Control Act. I do not think, therefore, that 
Mr. Chandurkar can take advantage of these authorities and canvass that a 
partition of a joint Hindu family is not a transfer at all, in any manner, 
whatsoever. The discussion above will show that in interpreting the effect of 
the true nature of partition in a joint Hindu family, the High Courts and the 
Supreme Court have always taken into consideration the object of the parti- 
cular legislation which is sought to be achieved and though the words may 
be similar or same, they are given different meanings in the context ofthe 
particular legislation. 

I am, therefore, inclined to think that, in a limited sense, for the purpose of 
the Transfer of Property Act, the partition of a joint Hindu family would be a 
transfer. If this is so, then the next question to consider is whether the award 
of a full title in one part of the document is inconsistent with the limitation 
put on the alienations and if so what is its effect. Shri Chandurkar argued, 
in that case, the document must be read as a whole and one cannot spell out 
the awarding of full title because of the recitals in one part of the document 
and ignore the restrictions put in the other part of it. I think the true mean- 
ing of the concluding part of the document (exh. P-11) is that the parties 
intended to give full title to each member of the family, irrespective of the 
fact that the widows had the right to obtain a limited or restricted estate known 
as Hindu widow’s estate. If the full title was sought to be conferred, then 
the condition accompanying such transfer is void. In that view of the matter, 
the plaintiff is the full owner as a result of the partition-deed (exh. P-11) and 
the condition is void. This alone might be enough to grant a decree in favour of 
the plaintiff and to affirm the decree passed by the first appellate Court. 

However, the other point was also argued at length before me, and I will 
take brief resume of those arguments. If we assume that the plaintiff got a 
limited estate, or restricted estate, due to the recitals in exh. P-11, then the 
point that falls for consideration relates to the effect of s. 14 of the Hindu 
Succession Act upon the estates obtained by plaintiff and defendant No. 1. 

Section 14(/) of the Hindu Succession Act lays down that any property 
possessed by a female Hindu, whether acquired before or after the commence- 
ment of this Act, shall be held by her as full owner thereof and not as a limited 
owner. The effect of this sub-section is to enlarge the restricted estate into 
full estate held by Hindu females. It speaks of that property which is possessed 
by a female Hindu when the Act came into force. In this case, there is no 
dispute that in 1956, when this Act came into force, the plaintiff was possessed 
of the property which was allotted to her under the partition-deed. Even 
though physical possession may not be necessary to come within the purview 
of sub-s. (7) of s. 14, so far as the facts of this case are concerned, there is the 
actual physical possession of the plaintiff. She is, therefore, a Hindu female, 
who was possessed of property on the date of the coming into operation of the 
Hindu Succession Act. Sub-section (7) of s. 14 further speaks of the property 
so possessed, may be, acquired before or after the commencement of the Act. 
The property in suit has been acquired by plaintiff in the partition-deed of 
1950 and as such, it is a property acquired before the coming into force of that 
Act. Now, what is meant by ‘‘acquiring’’ property in this sub-section, has 
been explained by an explanation attached to that sub-section. That explana- 
tion says that the ‘‘property’’ contemplated by sub-s. (J) of s. 14 includes 
both moveable and immoveable property acquired by a female Hindu by in- 
heritance or devise, or at a partition, or in lieu of maintenance or arrears of 
maintenance, or by gift from any person, whether a relative or not, before, 
at or after her marriage, or by her own skill or exertion, or by purchase or by 
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prescription, or in any other manner whatsoever, and also any such property 
held by her as stridhana immediately before the commencement of this Act. 
This explanation is so worded as to include every kind of property that may 
have been acquired by the Hindu female in any manner whatsoever. The word 
‘‘aequisition’’ used in sub-s. (J) of s. 14 appears to have been used in its 
widest connotation to include any kind of acquisition by the Hindu female. In 
a partition of the joint Hindu family property where a Ilindu female had a 
right or interest as a result of the Hindu Women’s Rights to Property Act, 1937, 
it cannot be said that on partition, the Hindu female concerned, was obtaining 
new title. She already had title; but the nature of the estate, which she could 
have got on a partition, was a restricted one. Even when there is prior title 
and on partition certain properties are allotted to a Hindu female for the 
purpose of sub-s. (7) of s. 14, even this allotment of share amounts to an acqui- 
sition. The acquisition that is contemplated by sub-s. (J) of s. 14 is not, there- 
fore, limited to acquisition of new title, but also includes re-allotment of shares 
in lieu of the prior existence of title. The connotation of the word ‘‘acquired’”’ 
in sub-s, (J) is, therefore, obviously the widest and includes every kind of ac- 
quisition. The property in suit would, therefore, be included within the pro- 
visions of sub-s. (J) of s. 14. 

What is argued on behalf of the appellant is that the plaintiff’s acquisition 
by partition falls within the provisions of sub-s. (2) of s. 14 and, in that event 
it is the terms of the document that will govern the rights of parties. If the 
instrument by which plaintiff gets title creates a restricted title or restricted 
estate, then plaintiff must take the restricted estate only. Such restricted estate 
would not be enlarged into full title under the provisions of sub-s. (J) of s. 14. 
It is better to quote sub-s. (2) of s. 14 for the purpose of its proper under- 
standing : 

“14. (2) Nothing contained in sub-section (7) shall apply to any property acquired by way of 

gift or under a will or any other instrument or under a decree or order of a civil court or under 
an award where the terms of the gift, will or other instrument or the decree, order or award 
prescribe a restricted estate in such property.” 
From the wording of the above sub-section, it is argued that a deed of parti- 
tion may fall under ‘‘other instrument’’ referred to in that sub-section. It 
may be noted that sub-s. (2) deals with some properties to which sub-s. (/) 
shall not apply. It specifically points out that for the purpose of sub-s. (2), 
the property must be such which is acquired by way of gift or under a will or 
any other instrument. It then goes on to speak of a decree or order of a civil 
Court or an award. What is meant by “any other instrument’’ is the perti- 
nent question to consider. The concluding portion of that sub-section points 
out that where the terms of the gift, will or other instrument or the decree or 
award prescribe a restricted estate, these terms shall prevail. In order that 
this sub-section should apply, the property must aed answer the descrip- 
tion given in that sub-section. 


Shri Kalale argued that the expression ‘‘any other instrument’’ will have to be 
read ejusdem generis along with the words ‘‘gift or will”. Ie points out that 
when property is conferred upon a donee under a gift or a will, there is no 


-prior title in favour of the donee, nor has the donee any right to claim property. 


It is a bounty from the donor and as such, the will or the gift creates title for 
the first time. Any other instrument contemplated by sub-s. (2) of s. 14 must 
be an instrument of this type, viz., like a will or gift where title is being 
created for the first time. No doubt, the same word ‘‘acquired’’ is used in 
both the sub-sections. However, in sub-s. (2) of s. 14, that word has a different 
meaning from its counterpart, in the earlier sub-section. In sub-s. (J) of 
s. 14, we have scen that it is used in its broadest sense, whereas in sub-s. (2) 


“it is used in its restricted sense, viz., a creation or acquisition of title for the 
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ereated for the first time by that document. If this is the correct approach 
to sub-s. (2) of s. 14, then a partition-deed between the members of a joint 
Hindu family cannot fall within the description of ‘‘any other instrument’’, 
because no fresh title is created by a partition-deed among the members of 
the joint Hindu family. In that sense, the present document exh. P-11 would 
not fall within the provisions of sub-s. (2) of s. 14. 

This conclusion of mine gains strength from some of the cases on which 
Mr. Kalale relies. In the case of Sasadhar Chandra v. Tara Sundar? the 
learned Single Judge of the Calcutta High Court was called upon to consider 
the effect of the partition decrees. It was being contended that a decree of 
the Court which declares the shares of parties, or a preliminary decree in a 
partition suit which declares the shares of the parties or a final decree which 
effects actually a severance of properties and allots certain properties to in- 
dividual shareholders, falls within sub-s. (2) of s. 14 of the Hindu Succession 
Act and as such, the female members in the family would not get full title. 
That contention was negatived by the learned Judge and he observed that the 
words ‘‘any other instrument, etc.’’ in sub-s. (2) of s. 14 must be construed 
ejusdem generis, that is any other instrument of the nature whereby the ac- 
quisition is made in respect to property in which the person had no interest 
previously. He goes on to observe that it cannot be said that, by a partition 
decree, the female acquires the new title where she had none. It is also observed 
that the preliminary decree in a partition suit does nothing more than declare 
the existing rights of the parties and a Hindu female by such a declaration in 
a preliminary decree, cannot be said to have acquired a share in the family 
property; nor does the direction in the final decree to allot certain properties 
to her in lieu of her share amounts to an acquisition of new property by her. 
In another judgment of the Calcutta High Court in the case of Lalchand v. 
Sushila® a Division Bench was called upon to consider the effect and true 
meaning of the provisions of sub-s. (J) of s. 14 of the Hindu Succession Act. 
It was a case where a Hindu widow had succeeded to a huge estate belonging 
to her husband. The property consisted, among other things, a family deity 
calle ‘‘Sri Sri Brojo Kishore Jew Thakur.”’ A suit: was filed by reversioners 
of the husband of the widow for framing a scheme for the management of the 
estate on the ground that the widow was mismanaging the property. What 
was the property of the deceased was also one of the points raised in that 
litigation. ‘However, the litigation resulted in a compromise decree in which 
the widow admitted certain properties belonging to her husband in her hand 
as belonging to the estate of the deceased. She also admitted that so long 
as she is alive, she would be shebait of the Deosthan. She then agreed that 
she will not either sell or alienate in any other manner the properties belong- 
ing to the family in such manner as to adversely affect the right of reversion 
of the plaintiffs. On consent of parties a decree of that type came to be passed. 
-After the coming into force of the Hindu Succession Act, Smt. Sushila Sundari 
filed a suit for a declaration that some of the conditions in the consent decree 
do not bind her in the changed circumstances. She specifically pleaded that 
she became full owner of the entire property of her husband after 1956 and 
the restrictions in the consent decree not to sell the property or to dispose it 
of in any other manner is not binding on her. The Division Bench of the 
Calcutta High Court took the view that all. the conditions put on the widow 
were with a view to save the estate for the reversioners. The intention was that 
the estate of the deceased should be available to the reversioners when the rever- 
sion opend. However, the result of the Hindu Succession Act is to extinguish the 
reversion itself as the estate of the deceased in the hand of the widow would be 
enlarged into full estate. Since the defendants in that Litigation, who were 
earlier decree-holders, had no right of reversion in their favour at all any 
more, the question of guarding their interest by not selling the property does 
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not arise. The condition becomes inoperative. Even in this case, the reasoning 
adopted is that a Hindu widow had already interest in the property and by the 
operation of sub-s. (7) of s. 14, her estate is enlarged because she was possessed 
of that property at the time when the Hindu Succession Act became applicable. 

The two judgments of the Calcutta High Court cited above by Mr. Kalele 
support both the conclusions to which I have come. They do hold that the word 
“acquired” is used in its widest sense in sub-s. (J) of s. 14, but in sub-s. (2) 
of s. 14 the same word is used in a restricted sense, viz., acquisition of title 
where no prior title existed. Both the judgments also held that, on partition, 
a Hindu widow does not acquire property in the sense in which that word is 
used in sub-s. (2) of s. 14. A Division Bench of the Madras High Court in 
Sampathkumari v. Lakshmi Ammal has taken a similar view about the true 
nature and effect of partition in a joint Hindu family. The Madras High 
Court was also called upon to consider the provisions of sub-ss. (Z) and (2) 
of s. 14 of the Hindu Succession Act. Referring to the allotment of shares 
to Hindu females in a partition of a joint Hindu family property, an argu- 
ment was addressed to the Division Bench that the case of such partition 
should be governed by sub-s. (2) of s. 14. That was a partition between co- 
widows. The Madras High Court points out that there is no distinction be- 
tween the partition among co-owners, who are otherwise full estate holders, 
and widows, who are also co-owners, in the joint Hindu family. It is pointed 
out that in a partition among the members of a joint Hindu family, there is 
no element of acquisition at all but there is an element of relinquishment of 
interest in property and, in that sense, the partition in a joint Hindu family 
would not amount to any kind of transaction governed by sub-s. (2) of s. 14 
of the Act. 

Shri Chandurkar referred me to a judgment of the Punjab High Court in 
the case of Blanda v. Duni Chand’. In that case the Punjab High Court was 
called upon to consider the effect of an oral gift which is permissible in that 
sense. The question that was posed for consideration was whether an oral gift 
is covered by the expression ‘‘gift’’ used in sub-s. (2) of s. 14 of the Hindu 
Succession Act. The oral gift which was the subject-matter of the litigation be- 
fore the Punjab High Court had put certain restrictions upon the donee. In that 
context, the Punjab High Court pointed out and with respect rightly, that the 
gift that is contemplated by subs. (2) of s. 14 is not necessarily a gift 
supported by a written document, but is any gift which is legal and valid 
under the laws of the land. The word ‘‘gift’’ used by the Legislature in sub- 
s. (2) of s. 14 is unqualified and, therefore, it merely speaks of gift which 
could be valid according to law. The Punjab Iligh Court, therefore, came to 
the conclusion that the gift which was the subject-matter of the litigation before 
them was covered by sub-s. (2) of s. 14 and since that gift had put certain 
restrictions upon the donee, the terms of the gift govern the rights of the 
parties. I do not think that this case has any relevance to the facts and circum- 
stances of the case before me and can render any assistance for the interpretation 
of the word ‘‘acquired’’ which is used in the two different sub-sections of s, 14 
of the Hindu Succession Act. 

In view of the discussion above, I have no doubt that the estate of the plaintiff 
had been enlarged by the operation of sub-s. (J) of s. 14 of the Hindu Succes- 
sion Act. I have also no doubt that the partition-deed (exh. P-11) under 
which the plaintiff obtained separate and full title to the properties in suit is not 
an instrument which falls within the expression ‘‘any other instrument’’ con- 
templated by sub-s. (2) of s. 14 of that Act and consequently, the decree passed 
by the first appellate Court must be confirmed. I would, therefore, dismiss 
this appeal. The appellant will pay the costs of respondent No. 1 and bear 
his own. There will be no order as to costs of respondent No. 2. 

Appeal dismissed. 
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Before Mr. Justice Vaidya. 
KANTILAL TAKHATMAL JAIN v. STATE OF MAHARASHTRA.® 


Criminal Procedure Code (Act V of 1898), Secs. 155, 173, 190, 6(2). 252, 2514—Customs Act 

(LII of 1962), Secs. 135, 137, 104 (4)—Defence of India Rules, 1962. Rules 131B, 152-—Police 

. filing charge-sheet in respect of offence under s. 135, Customs Act after investigation and after 

oblaining sanction under s. 137 of Customs Act—Whether investigation illegal and Magistrate 
could take cognizance of offence. 

The police filed a charge-sheet before a Magistrate against the accused alleging that they 
were guilty of an offence under s. 185 of the Customs Act, 1962, read with s. 34 of the Indian 
Penal Code, 1860. Before filing this charge-sheet the police after investigation had taken 
the sanction of the Collector of Central Excise purporting to be under s. 187 of the Customs 
Act. . The accused filed an application before the Magistrate that the case against them 
should be dismissed because the offence under s. 185 of the Customs Act being a non-cogniz- 
able offence under s. 104(4) of the Customs Act, the investigation carried out by the police 
was illegal inasmuch as the police had not been authorised by an order of a Magistrate as 
required under s. 155(2) of the Criminal Procedure Code, 1898 :— 

Held, that the charge-sheet filed by the police could be construed as a complaint in respect 
of a non-oognizable offence and as the complaint was filed with the necessary sanction 
under s. 187 of the Customs Act, the investigation could not be challenged as illegal merely 
because the police reported about the non-cognizable offence under s. 185 of the Customs 
Act, and 

that it was open to the Magistrate to take cognizance of the non-cognizable offence in 
view of the sanction given by the Collector under s. 187 of the Customs Act, treating the 
charge-sheet itself as a complaint. 

King-Emperor v. Sada! and Emperor v. Shivaswami®, followed. 

Pravin Chandra v. State of A. P.3 and Raghubans Dubey v. State of Bihar‘, referred to. 

An offence under rule 181B of the Defence of India Rules, 1962, is an offence in respect 
of which the police have powers to investigate and then arrest and report about the arrest 
to a Magistrate under the Criminal Procedure Code. 


THE facts are stated in the judgment. 


Ashok Desai, with H. G. Mehta, for the petitioners. 
V. H. Gumaste, Government Pleader, for the State. 


VAIDYA J. The petitioners, who are the accused in Criminal Case No. 429/P 
of 1968 on the file of the learned Additional Chief Presidency Magistrate, 3rd 
Court, Esplanade, Bombay, have filed this application in revision praying for 
setting aside the order passed by the learned Magistrate on June 14, 1968, in 
the said case, rejecting an application of the petitioners requesting the Court 
to dismiss the ease on the ground that the police had no power to file a charge- 
sheet in respect of the offence under s. 1385 of the Customs Act, 1962, for 
which the accused are being tried. 

The few facts which are relevant to this application are as under: 

The two petitioners Kantilal Jain (accused No. 1) and Dinesh Desai (accused 
No. 2) claim to be traders. Petitioner No. 1 claims to be a broker in jewellery 

-and petitioner No. 2 professes to carry on printing business. On the basis 
of some information received by the officers of the C.B.I. Economie Offences 
Wing, they raided certain premises situate at 220-224 Kalbadevi Road, third 
floor, Bombay, on June 28, 1966. The petitioners were found in the premises. 
It is alleged by the prosecution that the petitioners were carrying on the 
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business of smuggling of gold. The premises were in actual possession of 
petitioner No. 1 Kantilal Jain and his brother Motilal Jain. As soon as the 
officers raided the premises, it is alleged, ihat Dinesh Desai, petitioner No. 2, 
rushed towards the gallery in a vain bid to escape, but he was chased and 
caught. There was a bag in his hand which contained 24 rectangular pieces 
of gold with foreign marking, viz.. Camuis Neoux Pneciux, Paris 10 tolas 999. 
In the main hall to the south of the place there was a wall clock. Petitioner 
No. 1 was sitting on a mattress. In the clock, 18 rectatigular pieces of gold 
with the same foreign markings weighing 10 tolas each were found. Fourteen 
rectangular pieces of gold with similar markings and weight were found below 
the mattress on which petitioner No. 1 was sitting. There was also a cup- 
board on the right side of the place where Kantilal was sitting; and in the 
cupboard Indian currency valued at Rs. 9,100 together with a piece of paper 
bearing accounts in Gujarati were found. Five hundred and sixty tolas of 
gold consisting of 56 rectangular pieces and the total currency of Rs. 12,550 
and the other documents were seized as a result of the raid by the C.B.L, 
E.O.W. officers. After further investigation the sanction of the Collector of 
Central Excise purporting to be under s. 187 of the Customs Act, was taken 
by the said Police officers. Motilal, the brother of petitioner No. 1, died in a 
house collapse before the filing of the charge-sheet. The Inspector of Police, 
C.B.1., E.O.W., Bombay, therefore, filed a charge-sheet in the Court of the 
Additional Chief Presidency Magistrate, Esplanade, Bombay, on January 22, 
1968, against the two petitioners alleging therein that the two petitioners were 
guilty of the offence under s. 185 of the Customs Act for being in possession 
of the said pieces of gold, which were smuggled. According to the prosecu- 
tion both of them were guilty of the offence under s. 185 of the Customs Act 
read with s. 34 of the Indian Penal Code. 

After the accused appeared in the case and three adjournments of the case 
for some reason or the other were granted, on January 14, 1968, an applica- 
tion was filed on behalf of the accused praying that the case should be dis- 
missed because the offence under s. 135 is a non-cognizable one in view of the 
provisions of s. 104(4) of the Customs Act which lays down: 

“Notwithstanding anything contained in the Code of Criminal Procedure, 1898, an offence 
under this Act shall not be cognizable.” 
It was submitted on behalf of the accused that as the offence was a non- 
cognizable one, the investigation carried out by the C.B.I., H.O.W., was 
illegal, inasmuch as the said police officers had not been authorised by an 
order of a Magistrate as required under s. 155(2) of the Criminal Procedure 
Code. It was further submitted that the charge-sheet that was filed was not 
a complaint within the meaning of s. 190(7)(a) of the Criminal Procedure 
Code and hence the Court had no jurisdiction to proceed with the matter even 
though the Collector of Central Excise had given the sanction for the prose- 
eution. The petitioners also submitted that the only authority who could file 
a complaint in respect of the offence was the authority under the Customs Act, 
because under Rule 181B(5) of the Defence of India Rules, 1962, no Court 
or Tribunal can take cognizance of any offence except on a complaint being 
made by the Collector of Customs, Central Excise or Land Customs. 

The application was resisted on behalf of the State by the Prosecutor on the 
ground that the police in the present case started investigation of the cogniz- 
able offence under Rule 131B of the Defence of India Rules, 1962 and while 
investigating that offence, the facts disclosed the commission of an offence 
under s. 135 of the Customs Act which they admitted to be non-cognizable. 
Thus the polce investigated both the offences under Rule 131B of the Defence 
of India Rules and under s. 185 of the Customs Act, 1962. It was submitted 
that as the police were investigating principally a cognizable offence, the 
police were entitled to investigate the non-cognizable offence also without ob- 
taining the permission from the Magistrate nnder s. 155 of the Criminal Pro- 
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cedure Code. It was, therefore, contended that the charge-sheet which was 
filed was a charge- sheet under s. 173 of the Criminal Procedure Code and 
hence the procedure that was to be followed at the trial of the case was the 
one preseribed under s. 251A of the Criminal Procedure Code. 

The learned Presidency Magistrate overruled the contention of the petitio- 
ners. He held that the police initially started investigation of a cognizable 
offence under Rule 131B of the Defence of India Rules. As the facts which 
constituted that offence also constituted an offence under the Customs Act, the 
police were entitled to investigate the latter offence along with the former 
one. The learned Magistrate relied on the decision of the Supreme Court in 
Pravin Chandra v. State of A. P.! and held that the police were entitled to 
file one charge-sheet with respect to both the cognizable as well as the non- 
cognizable offence. However, the learned Magistrate came to the conelusion 
that since’ sub-rule (5) of Rule 131B of the Defence of India Rules bars the 
jurisdiction of a Court to take cognizance of an offence under that Rule ex- 
cept on a complaint made by a Collector of Customs, the police had chosen 
to report an offence merely under s. 135 of the Customs Act. He further 
observed : 

“In view of that provision if the police had chosen to prosecute the accused for committing 
an offence under Rule 181B, they would have been required to request the Collector of Customs 
to file a complaint. In that case the accused would have been entitled to the advantage of the 
procedure enacted by section 252 of the Criminal Procedure Code. If the initial investigation 
had not related to the offence under the Defence of India Rules, but if the offence under the 
Customs Act were to be investigated by itsclf, then the police would have been required to take 
the permission of a Magistrato before starting the investigation. In the alternative the custom 
officers themselves would have been required to investigate the offence und in that case they 
would have been required to file a complaint after obtaining the neocssury sanction as contem- 
lated by section 187 of the Customs Act. In that case the accused would have been entitled to 
the advantage of the procedure prescribed by section 252 of the Criminal Procedure Code.” 


Ie further held that if the procedure under s. 251A of the Criminal Pro- 
cedure Code was to be followed on the basis that the charge-sheet filed by the 
police was under s. 173, the accused would be prejudiced inasmuch as he 
would lose the advantage of cross-examining the witnesses both before the 
charge was framed and after the charge was framed. Ie, therefore, ordered 
that although the contention of the accused that the cognizance of the alleged 
offence under s. 185 of the Customs Act was not properly taken by the Court 
was rejected, the procedure to be followed for the trial would he the one 
prescribed under s. 252 of the Criminal Procedure Code. 

The petitioners have filed this application in revision praying for setting 
aside the said order in so far as it rejected the petitioner’s contention that 
the Court had no power to take cognizance of the offence under s. 135 
of the Customs Act. Mr. Desai, the learned counsel for the petitioners, has 
submitted that the offence under s. 135 being non-cognizable, the police had 
no power to make any report with respect to that offence. According to him, 
s. 155, cl. (2) of the Criminal Procedure Code is mandatory; and he sub- 
mitted that the violation of these mandatory provisions would render the 
entire investigation and report illegal and hence if the Court takes eogniz- 
ance of an offence on the basis of that report, the Court would be committing 
an illegality. There can be no doubt that s. 155(2) of the Criminal Pro- 
cedure Code is mandatory and any violation thereof by the police would be 
illegal. 

Mr. Desai further contended that the assumption made by the learned Presi- 
dency Magistrate that the offence under Rule 131B of the Defence of India 
Rules, 1962, is a cognizable offence is incorrect because, according to him, 
the only provision in the Defence of India Rules which enabled the police to 
arrest offenders who contravened the provisions of the Defence of India Rules 


1 [1965] AIR. S.C. 1185, s.c. [1965] S.C.R. 209. 
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is Rule 152 which mentions the contravention of several rules as well as the 
contravention of any order or direction made or given under any of the said 
rules, but it does not mention rule 131B. Mr. Desai, therefore, contends that 
apart from Rule 152, there is no other power im the police to arrest without 
a warrant any person for the contravention of the Defence of India Rules. 
Mr. Desai further submitted that Rule 181B el. (5) of the Defence of India 
Rules expressly lays down: 

“Notwithstanding the provisions of rule 154, no Court or Tribunal shall take cognizance of 
any offence under this rule oxcept on a complaint being made by a Collector of Customs, Central 
Excise or Land Customs.” 

Rule 154 referred to in the said Rule is as under: 

154. “Cognizance of contraventions of the Rules, etc-—{1) No Court or Tribunal shall take 
cognizance of any alleged contravention of these Rules, or of any order made thereunder, except 
on a report in writing of the facts constituting such contravention, made by a publio servant. 

(2) Proceedings in respect of a contravention of the provisions of these Rules or of any 
order made thereunder alleged to have been committed by any person may be taken before the 
appropriate Court having jurisdiction in the place where that person is for the time being. 

(8) Notwithstanding anything contained in Schedule II to the Code of Criminal Procedure, 
1808 (5 of 1898), a contravention of any of the following rules, namely 9, 86, 188B and 138J, 
shall be triable by a Court of Session, a Presidency Magistrate or a Magistrate of the first class 
and a contravention of any order made under rule 88, or under sub-rule (2) of rule 125 shall be 
triable by a Court of Session, Presidency Magistrate or a Magistrate of the first or second class. 

(4) Any Magistrate or Bench of Magistrates empowered for the time being to try in a sum- 
mary way the offences specified in sub-section (1) of section 260 of the Code of Criminal Procedure, 
1898 (5 of 1898), may if such Magistrate or Bench of Magistrates thinks fit, on application in 
this behalf being made by the prosecution, try a contravention of any such provisions of these 
Rules or orders made thereunder as the Central Government may by notified order specify in 
this behalf in accordance with the provisions contained in séctions 262 to 266 of the said Code.” 


Mr. Desai relies on the provisions of clause (1) of the said Rule and argues 
that under that Rule, it would have been possible for the Court to take cogniz- 
ance of an offence on a report by a police officer who is a public servant. But 
that power is expressly excluded by el. (5) of Rule 131B which says, ‘‘Not- 
withstanding the provision of Rule 154.... Mr. Desai submitted that the 
offence under Rule 131B is an offence in respect of which the Court had no 
jurisdiction to take cognizance except upon a complaint being made by a Col- 
lector of Customs, Central Excise or Land Customs. The Court, could not, 
therefore, take cognizance of an offence on ‘the basis of a police report. He 
argued that the police had no power to investigate an offence in respect of 
which they could not file a report or charge-sheet on the basis of which the 
Court could take cognizance of an offence. Mr. Desai further contended that 
in view of this nature of the offence under Rule 131B, the prosecution could 
not rely on the fact that initially the police were investigating into the pre- 
sent case in respect of an offence under Rule 1318. He has, therefore, sub- 
mitted that the report which is made by the police to the Court in the present 
ease is not under any section authorising the police to investigate either the 
offences under Rule 131B of the Defence of India Rules, 1962 or the offence 
under s. 135 of the Customs Act; and on the basis of such a report, the Court 
had no jurisdiction to proceed further in the matter. 

There is no substance in these contentions urged by Mr. Desai. Firstly, it 
is now well settled in view of the decisions of the Supreme Court in Pravin 
Chandra v. State of A. P. and Raghubans Dubey v. State of Bihar? that while 
taking cognizance of an offence under s. 190(1)(b), the Court is not bound 
by the contents of the report made by the police. In Pravin Chandra’s case, 
their Lordships have laid down (p. 1187): 

“Section 156 (2) provides that where a police officer enquires into an offence under a. 156(1) 
his action cannot be called into question on the ground that he was not empowered to investigate 
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the offence. The enquiry was an integrated one, being based on the same set of facts. Even 
if the offence under the Essential] Commodities Act may not be cognizable—though it is not 
alleged by the appellant that it is non-cognizable—the police officer would be competent to 
include it in the charge-shceet under s.178 with respect to a cognizable offence. In Ram Krishna 
v. State *4, Falshaw J. (as he then was) observed that the provisions of s.155(7), Criminal Procedure 
Code, must be regarded as applicable to those cases where the information given to the police 
is solely about a non-cognizable offence. Where the information discloses a cognizable as well 
ag a non-cognizable offence the police officer is not debarred from investigating any non-cogniz- 
able offence which may arise out of the same facts.He can include that non-cognizable offence 
in the charge-sheet which he presents for a cognizable offence. We entirely agree. Both the 
offences if cognizable could be investigated together under Chapter XIV of the Code and also 
if one of them was a non-cognizable offence,” 

The’ question in the first case was as to whether in a case where cognizance 
was taken by the Magistrate under s. 190(/)(b) and the police report alleg- 
ed that the accused had committed an offence under s. 420, which is a cogniz- 
able offence, and an offence under s. 7 of the Essential Commodities Act, 1955 
for contravention of cls. (4) and (5) of the Iron and Steel Control Order, 
which was contended to be a non-cognizable one, the procedure to be follow- 
ed by the Magistrate was one under s. 251A or under s. 252 of tle Criminal 
Procedure Code. Their Lordships held that the trial had to proceed under 
s. 251A as the report included both a cognizable and a non-cognizable offence, 
because the police were not prevented under the Code of Criminal Procedure 
from investigating a non-cognizable offence along with a cognizable offence 
when the two arose from the same facts. i 

In Raghubans Dubey’s case their Lordships held that the Court had juris- 
diction to proceed, against persons not mentioned as aceused in the report be- 
cause the Court was taking cognizance of the offence. The question arose in 
that case as to whether the Court had power to issue process against persons 
not mentioned as accused in the report made by the police under s. 173. It 
was contended that if the Magistrate took cognizance of ihe offence against 
persons who are not mentioned as the accused in the report, there would be 
a separate complaint case and the accused against whom the Magistrate pro- 
ceeded could not be tried along with the other accused mentioned by the police 
report and their Lordships stated that once cognizance is taken under s. 190 
(1) (b) a proceeding was instituted within the meaning of s. 207A and on the 
facts of the case, their Lordships held that the case did not fall within 
s. 190(7) (a) or under s. 190(7) (e) and stated as follows (p. 430): 

“,..The summoning of the additional accused is part of the proceeding initiated by his 
taking cognizance of an offence. As pointed out by this Court in P. C. Mody v. State the term 
‘complaint’ would include allegations made against persons unknown. If a Magistrate takes 
cognizance under section 190{1)(a) on the basis of a complaint of facts he would take cognizance 
and proceeding would be instituted even though persons who had committed the offence werc 
not known at that time. The same position prevails, in our view, under section 190(1)(b)”’. 
Thus it appears that when a Magistrate takes cognizance of an offence under 
s. 190(1) either on a complaint under cl. (a) or on a police report under 
el. (b), it is for the Magistrate to consider against whom he should proceed 
and for what offences he should proceed to trial after considering the contents 
of the complaint or the report. 

In the present case it is not challenged before me that the police officers 
of the C.B.1, B.O.W. had authority to investigate generally into the offences 
under the Customs Act or the Defence of India Rules. What is urged is that 
they had no power to investigate into the offence and report to the Magistrate 
under s. 173 in respect of the offence under s. 135 of the Customs Act as the said 
offence is non-cognizable and the offence under Rule 131B is also non-cogniz- 
able, However, irrespective of whether the offence investigated is cognizable 
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or non-cognizable, I have to consider whether the Magistrate was right. In 
taking cognizance of the offence in the present case.. 

A Full Bench of the Bombay High Court has taken the view in Kae: 
Emperor v. Sada} that although there was no section in the Criminal. Pro- 
cedure Code which empowered a police officer of his own motion to make any 
report about a non-cognizable offence to the Magistrate, the information about 
such an offence, placed before the Court could | be considered as a complaint, 
In the said case Chandavarkar, J. observed (p. 157): . 


. It is true that the word ‘report’ is not defined in the Code of Criminal Procedure, ‘but it 
wapears to me that the Legislature has studiously attached to the expression ‘Police report’ a 
peculiar meaning throughout the Code wherever the expression occurs, and pointed out the 
oceasions when and the purposes for which such reports should be made. Where a Police report 
goes beyond those occasions and purposes it must fall within the definition of ‘complaint’ in 
section 4, clause (>), of the Code. The argument that the word ‘Teport’ occurs in sections out- 
side Chapter XIV of the Code only strengthens this view, because the only sections outside that 
chapter where the expression ‘Police report’ occurs me sections G2 and 114. As to section 62, 
it provides that the Police are to report the cases of all persons arrested without warrant to the 
Distriot Magistrate, or, if he so directs, to the Sub-Divisional Magistrate. That means that 
where the Police have by law the power to make an arrest without a warrant, i.e, in cognizable 
oases, the Police must report such arrest. So also section 114 points in the same direction. It 
enables a Police officer to report to a Magistrate when there is reason to fear the commission of 
a breach of the peace. That section must. be read with Chapter IV, which entails upon the 
public the duty of assisting Magistrates and Police officers whenever a breach of the peace is 
apprehended. In no other section does the expression ‘Police report’ occur, and the fact that 
the word ‘report’—not the expression ‘Police report’—ocours in section 488, section 466, section 
472, section 474 and section 510, is beside the question, because those are sections which deal 
with reports other than those of a Police officer. It appears to me that the Code has carefully 
specified the purposes for which and the occasions when the Police are empowered to make 
reports as to offerices committed or threatened, and when they travel beyond them their reports 
cense to have the privilege conferred upon them by the Code and can only come within the defini- 
tion of ‘complaint’ which. is wide enough to include them.” 


The question in that case arose in peculiar circumstances where a constable 
filed a complaint against the accused for committing nuisance on the publie 
road under s. 61 of the Bombay District Police Act and when the accused was 
discharged, the Magistrate before whom the complaint was made ordered com- 
pensation to be paid under s. 250 of the Criminal Procedure Code on the 
ground that the complaint against the accused was vexatious. The District 
Magistrate made a reference to the High Court on the ground that s. 250: was 
inapplicable in the case as it was instituted upon a police report or upon in- 
formation given by a police officer. The-question before the Full Bench, 
‘therefore, was as to whether the complaint filed by the constable before the 
Mag’ strate was a complaint within the meaning of s. 250.of the Criminal 
Procedure Code. The Full Bench took the view that the argument that s. 250 
was inapplicable because the complaint was a complaint by a police constable 
and, therefore, a report and not a complaint within the meaning of s. 250 was 
untenable. 

The said Full Bench decision was considered by a Division Bench of this 
Court consisting of Patkar and Fawcett, JJ. in Emperor v. Shivaswani.4 
. The accused in that case was charge- sheeted for offences under ss. 414, 385 
and 204 of the Indian Penal Code “and a charge was framed by the Sul D- 
Divisional Magistrate under s. 161 with reference to the taking of a bribe in 
the course of an investigation and under s. 193 with reference to the tearing 
of certain documents. The Magistrate acquitted the accused on the ground 
that there was no case against the accused under s. 414 and that the offences 
under ss. 385, 204, 161 (as the law then stood) and s. 193 were all non-cogniz- 


8 (1901) LL.R. 26 Bom, 150, s.c. 8 Bom. 4 (1827) LL.R. 51 Bom. 498, s.c. 29 Bom. 
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able offences and in so far as the investigation was conducted without the 
order of the Magistrate under s. 155(2), the entire proceedings were ab initio 
void. In an appeal against that acquittal, the order was reversed and the 
Sub-Divisional Magistrate was directed to continue his enquiry and to try the 
accused in accordance with law. In view of the decisions in Bhairab Chandra 
Barua v. Emperor and the Full Bench decision of the Madras High Court 
in The Public Prosecutor y. Ratnavelu Chetty and the decision of this Court 
in Emperor. v. Abasbhai,’ Patkar, J. found (p. 506): 


“,..Speaking for myself, I am inclined to take the view that a Magistrate can in a proper 
case treat a Police report of a non-cognizable offence as a complaint and take cognizance under 
section 190, clause (a), of the Criminal Procedure Code. I have the less hesitation to take that 
view in the present case where a charge-sheet was sent by Bando, the Sub-Inspector, who was 
the official superior of the present accused, a Head Constable, and who would, in the ordinary 
circumstances, be the person investigating an offence committed by his subordinate.... 

On the whole, I think, under the circumstances of the present case, the Magistrate could 
have treated the report of the Police officer as a complaint, when he as a matter of fact took 
cognizance of the case, examined the Sub-Inspector who was the official superior of the accused 
and who could properly complain of the accused’s conduct in this case, and also framed a charge”. 
Fawcett, J. while agreeing with the order summed up the law thus (p. 507): 

‘«,..If the view that has been adopted by the Calcutta and Madras High Courts were taken, 
there would be no necessity to consider whether the report—the charge-sheet in this case—should 
or should not be treated as a complaint giving jurisdiction to the Magistrate under clause (a) of 
section 190, for both those Courts have in effect decided that the words ‘a report in writing...made 
by any Police-officer’ in clause (b) of section 190 cover any report made by a Police-officer, 
whether of a cognizable or a non-cognizable offence. That is clearly laid down in The Public 
Prosecutor v. Ratnavcelu Chetty. It is also the view that commended itself to Mookerjee and 
Chatterjea JJ. in Nagendra Nath Chakravarti, In re.* There it is observed that, under the 
amendment introduced by section 45 of Act XVIII of 1928 in clause (b) of section 190, the expre- 
ssion ‘Police report’, which had been interpreted in a technical sense, has been replaced by the 
non-technical expression ‘report made by any Police-officer’. This conclusion, no doubt, has the 
merit of simplicity. But it seems to me that it is not open to us, in face of the Full Bench 
decision in King-Emperor v. Sada, to adopt the same view. At any rate, I think that, until 
the whole question has been fully considered by a Full Bench, it would not be proper for us to 
make such a great departure from the construction that is put upon clause (b) of section 190 by 
the Full Bench in Sada’s case.” 

He further said (p. 509): 

“...it would be disregarding the provisions of sub-section (2) of section 155 to say that the 
expression ‘report made by any Police-officer’ in section 190(Z) (b) covers a case where he is 
expressly prohibited from investigating and reporting. Therefore, until Sada’s case is over- 
ruled, I think it must be followed, especially as the other view would nullify the ruling in Sada’s 
case that section 250 can apply to a Police-officer, who makes a false and frivolous or vexatious 
complaint in the form of a report.” 

He concluded as follows: 

“I agree with my learned brother that, if a Police-report under section 190(1) (b) is limited 
in this way, the reference to a Police report in clause (h) of section 4 must similarly be limited; 
and, therefore, there is scope for a Police-report being treated as a complaint in a proper case, as 
in fact has been held in Sada’s case. In Chandri’s case®, it was held that the report could not 
properly be treated as a complaint, but Sada’s case lays down that there may be cases where it 
can be so treated, for instance, where the Police-officer has himself seen the alleged offence commit- 
ted, as mentioned by Candy J. in his Judgment at page 156. I think it might also cover a case 
where’an alleged non-cognizable offence is brought to the notice of a Police-officer so soon 
after its commission, that there was a direct connection between the offence and the Police- 
officer’s intervention in the matter, such as cases where he is called on to take action under sub- 
section (1) of section 57 of the Code. 
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In the present case, there is clearly good ground for treating the charge-sheet as a com- 
plaint.” . 
In view of these decisions of this Court, which are binding ou me, it is 
possible to construe the charge-sheet filed in the present case as a complaint 
in respect of a non-cognizable offence. This complaint is filed with the neces- 
sary sanction under s. 137 of the Customs Act. Thus it is clear on the 
authorities that the investigation cannot be challenged as illegal merely be- 
cause the police have reported about the non-cognizable offence under s. 135. 
In any event, it is open to the Magistrate to take cognizance of the non- 
cognizable offence, in view of the sanction given by the Collector under s. 187, 
treating the charge-sheet itself as a complaint. 

Mr. Desai, however, contended that the police had no power to investigate 
even the offence under Rule 131B. The simple answer to this contention is 
to be found in the provisions of sub-s. (2) of s. 5 of the Criminal Procedure 
Code which lays down that all cognizable offences are to be investigated under 
the Criminal Procedure Code unless there is a contrary provision in some en- 
actment. The only provision in the Defence of India Rules which relates to 
the investigation of an offence under the said Rules is Rule 152. As Rule 152 
does not refer to the offence under s. 181B, an offence under Rule 131B will 
have to be investigated in accordance with the Criminal Procedure Code. The 
offence under Rule 131B is clearly an offence for which the police may arrest 
without a warrant under Schedule II to the Criminal Procedure Code. The 
fact that the police could not complain in respect of the offence under Rule 
131B(1) in view of the provisions of Rule 131B(5) does not take away the 
powers of the police to investigate and then arrest and report about the 
arrest to the Magistrate under the Criminal Procedure Code. In these cir- 
cumstances, therefore, the contention of Mr. Desai that initially the investiga- 
tion made by the police was illegal has to be rejected. 

Mr. Desai has also argued that tle manner in which the police filed the re- 
port in the Court is a fraud on s. 155(2) and also on the provisions of Rule 
181B(5) of the Defence of India Rules. Section 155(2) prohibits the police 
from investigating an offence without the order of the Magistrate. Rule 
131B(5) bars the jurisdiction of the Court from taking cognizance of the 
offence except on a complaint by the Collector of Customs, Central Excise or 
Land Customs.: By committing a breach of both these mandatory provisions, 
the police have sought to file a report about a non-cognizable offence under 
s. 135 of the Customs Act and hence Mr. Desai argues that the Court was 
precluded from taking cognizance of the offence. It may be that the police 
have not reported under Rule 131B(5) because they themselves wanted to file 
a report before the Magistrate with respect to the offence under s. 135 of the 
Customs Act. They have done so with the consent of the Collector of Cen- 
tral Excise. It may also be that they were unable to prove all the ingredients 
of the offence under Rule 131B and, therefore, they have filed the report only 
under s. 185 of the Customs Act. The allegation of Mr. Desai that the police 
have committed a fraud on Rule 131B(5) is, therefore, unfounded. Similar- 
ly, the fact that they have reported with respect to an offence under s. 135, 
Customs Act, in the facts and circumstances of the case, cannot be consider- 
ed as intended to evade s. 155(2) of the Criminal Procedure Code. The 
police raided the premises of the petitioners and discovered facts which, ac- 
cording to them, constituted offences under Rule 131B(5) as well as under 
s, 135 of the Customs Act and if they have chosen to report the offence under 
s. 135 of the Customs Act, it cannot be said for this reason that they have 
tried to evade the provisions of s. 155(2). . 

In my judgment, therefore, the charge-sheet filed by the police in the pre- 
gent case can be construed as a complaint within the meaning of s. 190 (7) (a) 
and as it is to be construed as a complaint, the order of the learned Magis- 
trate directing that the trial of the case should be in accordance with the pro- 
visions of s. 252 of the Criminal Procedure Code is right. Mr. Gumaste, the 
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learned Government Pleader, has conceded before me that if the charge-sheet 
has to be construed as a complaint, in view of the decisions in King-Hmperor 
v. Sada and Emperor v. Shivaswanu, the procedure under s. 251A of the Cri- 
minal Procedure Code will not apply to the trial. 


In the result, the order passed by the learned Presidency Magistrate is con- 


firmed, although for slightly different reasons. Rule discharged. Stay vacated. 


Rule discharged. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 





Before Mr. Justice Deshmukh. 
KISAN PUNJAJI v. YASHODABAI MAHADEO.* 


Transfer of Properiy Act (IV of 1882), Sec. 116—Bombay Tenancy and Agricultural Lands 


4 


(Vidarbha Region) Act (Bom. XOIX of 1968), Sec. 6—Possession contemplated under 8. 116, 
nature of-—Righi of renewal under s. 116 whether available to assignee from lessee—Assignee 
from original lessee whether person in ‘‘lamful cultivation” after expiry of lease within s. 6 
Tenancy Act. 

Mere continuance at the sufference of the landlord or due to the laches of the landlord 
is not the kind of possession that is contemplated by the provisions of s. 116 of the Transfer 
of Property Act, 1882. What is needed is either the acceptance of rent after the period 
of the original lease is over or a consent which is subsequent to the expiry of the period. 
Unless this is done, there is no question of the effect of holding over following under the 
provisions of s. 116 of the Act. 

The advance payment of rent for a period to cover some period beyond the original 
lease but before the expiry of the original lease is not a payment for the continuance of the 
possession. 

The right of renewal under s. 116 is available either to the lessee or the under lessee of 
the property but is not available to an assignee from a lessee. 

Karnani Industrial Bank v. Prov. of Bengal,! referred. to. 

An assignee of a term from the original lessee cannot be considered to be a person in 
“lawful cultivation” after the expiry of the period of the lease within the meaning of that 
expression in s. 6 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 
1958. 

The provisions of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act, 
1958, require that there should be some positive content in the right to be in possession. 
This positive content should be of a type by which hy could resist the recovery of possession 
by the landlord himself if a suit were to be instituted against him. ‘Taking resort to s. 116 
of the Transfer of Property Act or to plead a new direct vontract of tenancy is not to resist 
possession on the ground of a right which flows merely from the fact of erstwhile tenancy. 
This is a new fact that occurs and creates a right for the first time in the tenant. Otherwise 
he had no right to defend the decree of possession in favour of the landlord. 

Dahya Lala v. Rasul Mahomed,* Jaswanirai v. Bai Jimi, Emperor v. Haji Gulam 
Mahomed* and K. K. Verma v. Union of India,’ referred to. 


Tue facts are stated in the judgment. 


S. N. Kherdekar, for the petitioner. 
P. 8. Badtye, for opponent No. 1. 


DESHMUKH J. This is a writ petition by one Kisan who is the defendant 


in a pending suit and who claims to be a tenant of survey No. 129/1 of 
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mouza Akot. On his pleading in the civil suit, an issue of his tenancy was 
raised and referred to the revenue Courts as required by s. 125 of the Bom- 
bay Tenancy and Agricultural Lands (Vidarbha Region) Act, 1958. AN the 
three Revenue Courts, namely, the Tenancy Naib Tahsildar, the Special 
Deputy Collector and the Maharashtra Revenue Tribunal, have answered the 
issue against the tenant. They all held that he is not a tenant. Being 
aggrieved by this finding, he has filed this petition. 

The facts giving rise to this litigation are not in dispute. One Punjaji, the 
grandfather of the present respondent Yashodabai, was admittedly the owner 
of survey No. 129/1. After his death, his son, Vithu, leased out that land 
for a period of 15 years by registered document dated February 21, 1935, to 
one Govinda. It appears that Vithu died and his daughter -Yashodabai and 
her mother Rukhabai effected a sale of the disputed land to one Mankabai who 
is the daughter of Rukhabai. As a result of this sale deed in favour of 
Mankabai, the owner of the adjoining sub-division, one Rungaji, filed a pre- 
emption suit. Pre-emption was allowed to him on payment of a certain 
amount. 

It may be noted that this was a pre-emption suit of 1940 and before that 
the tenant Govinda had assigned his entire term to Kisan, the husband of 
Mankabai. That was by a registered document in 1937. Kisan, the present 
petitioner, who is also the husband of Mankabai, became entitled to enjoy the 
fruits of the property as a tenant-assignee, till the end of the agricultural 
year 1949-50. He was a party to the suit. He pleaded his tenancy. Hence 
a decree was passed in favour of the plaintiff in this suit, subject to the rights 
of Kisan as a tenant and subject to the payment of a certain amount. The 
operative part of that judgment which is made available to me shows that 
after the expiry of the right of defendant No. 4 in that suit, namely, Kisan, 
and on payment of Rs. 1,800 minus costs of that suit, even possession was 
ordered within two months after the end of the Fasli year 1359 correspond- 
ing to June 7, 1950. After the agricultural year 1949-50, even possession 
against Kisan was directed by that decree. However, the plaintiff in that suit 
never pre-empted and never paid the amount. 

In this state of the record, Yashodabai, the present respondent, filed Civil 
Suit No. 12-A of 1954 for partition of the family properties. In that suit, 
she also included survey No. 129/1 as available for division in spite of the 
fact that she had sold it earlier to Mankabai. Kisan, somehow, was not made 
a party to this sut. Since all the parties to the suit were close relations, the 
suit came to be compromised and the decree in terms of the compromise was 
passed. The result of that compromise was that Yashodabai, the respondent, 
was awarded 7/25ths eastern share in survey No. 129/1. The western 18/25ths 
share went to defendants Nos. 3 to 6 in that suit. 

That would be the second stage of the litigation. The third phase has now 
started in 1961, by the institution of a suit by Yashodabai for partition and 
separate possession of her 7/25ths eastern share in survey No. 129/1. To 
such a suit, Kisan being in physical possession, has been added as a party. 
Kisan raises a dispute that he is a tenant and as such, the property could 
not be partitioned. He has pleaded other consequences of being a tenant, but 
at the moment, it is enough to note that an issue about his tenancy has been 
framed and referred to the Revenne Courts as stated earlier. 

The unanimous view taken by all the Revenue Courts is that Kisan was an 
assignee of the leasehold rights from Govinda. Govinda’s lease expired at the 
end of the agricultural year 1949-50. Kisan being merely an assignee of the 

_term, his rights as assignee came to an end by the end of the agricultural 
year 1949-50. There was nothing to indicate on the record of the case to hold 
that a fresh contract of tenancy or a renewal of tenancy in his favour was 
ever made. Since he was merely an assignee of a term, he became virtually a 
trespasser after the agricultural year 1949-50. At any rate; he had no legal 
title to stay on the land after the agricultural year 1949-50. In that view, 
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all the Revenue Courts held that Kisan is not a tenant. Neither a direct con- 
tract of tenancy has been proved, nor is it shown by any legal provisions 
that he could be deemed to be a tenant. 

The case of the petitioner has been argued before me by the learned coun- 
sel Mr. S. N. Kherdekar from two different points of view. He says 
that there is considerable evidence to hold that assent was given to the con- 
tinuance of Kisan after the expiry of the period of lease. He was actually 
treated as a tenant and as such under the provisions of s. 116 of the Trans- 
fer of Property Act, he becomes a tenant. If he once becomes a tenant and 
is held to be a tenant in the agricultural year 1950-51 and the same position 
is continued in the year 1951-52, the tenancy in the year 1951-52 would make 
him a protected lessee under the provisions of s. 5 of the Berar Regulation 
of Agricultural Leases Act, 1951. That would also make him a tenant or 
lessee under the provisions of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act. In that view, all the Courts below are wrong in hold- 
ing that the petitioner had no right or title as a tenant. 

Mr. Kherdekar also makes an alternative argument. He says that in the 
event of this Court holding that there was no assent or revival of the tenancy 
as is contemplated by the provisions of s. 116 of the Transfer of Property 
Act, Kisan would be a tenant holding over. The posesion of even such a 
tenant is lawful and juridical. He relies upon certain judgments of tbis 
Court to point out that an erstwhile tenant remaining in possession after the 
expiry of the term has a right to continue on the property until evicted in 
due course of law. Such a possession being lawful, in 1958 when the present 
Tenancy Act came to be applied to this area, Kisan answered the description 
of being a person in ‘‘lawful cultivation’’ of the land belonging to another 
as required by s. 6 of that Act. He would, therefore, be a deemed tenant. 
Looked at from any point of view, he says the conclusion arrived at by the 
Revenue Courts is-erroneous and the reference has been wrongly answered. 

The first position of fact that must be remembered is that Kisan, the peti- 
tioner, is an assignee of the entire rights of Govinda for the remaining period 
of lease. Kisan is not therefore either a sub-lessee or a lessee. He is mere- 
ly an assignee of the leasehold rights. Though it is argued before me in all 
seriousness by the learned counsel for the petitioner that Kisan’s continuance 
of possession is by assent of the landlord which results in renewal of tenancy, 
there is hardly any proof in that behalf. Section 116 of the Transfer of 
Property Act contemplates that the possession after the period of lease is over 
must be shown to be with the assent of the landlord or the lessor or his legal 
representative ought to have accepted rent for a period subsequent to the 
period of lease. In either case, there is the renewal of the lease from year 
to year or from month to month according to the purpose for which the lease 
‘was created. Kisan has not pointed out how he continued with the assent of 
the lessor. It is not his case that he ever paid rent. Mere continuance at the 
sufferance of the landlord or due to the laches of the landlord is not the kind 
of possession that is contemplated by the provisions of s. 116 of the Transfer 
of Property Act. Kisan argues that Mankabai was the owner after the sale 
in her favour by Yashodabai and Rukhabai. Mankabai being the wife of 
Kisan, it may be presumed that the husband was in possession with the assent 
of the landlord. It may be remembered that the position taken up in the 
earlier litigation by the pre-emptor was that the sale was benams in the name 
of Mankabai though the true owner was Kisan himself. That was denied, 
and the finding was obtained in 1940 from the Court that the purchaser is 
Mankabai in her own rights. What is needed is either the acceptance of rent 
after the period of the original lease is over or a consent which is subsequent 
to the expiry of the period. Unless this is done, there is no question of the 
effect of holding over following under the provisions of s. 116 of the Transfer 
of Property Act. Mankabai has not been examined nor any other positive evi- 
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dence is led in that behalf. In the circumstances, I would hold that Kisan 
merely continued in possession after the end of the period of the original lease. 
He has not proved that he continued with the assent of the lessor or that he 
paid any rent for a subsequent period which is accepted by the landlord. 

An important illustration of this approach is found in the case of Karnam 
Industrial Bank v. Prov. of Bengal.! The Supreme Court points out that for 
the application of s. 116 of the Transfer of Property Act, two things are neces- 
sary :—(1) the lessee should be in possession after the termination of the lease; 
and (2) the lessor or his representative should accept rent or otherwise assent 
to his continuing in possession. They observed: 

“...The use of the word ‘ otherwise’ suggests that acceptance of rent by the landlord has 

been treated as a form of his giving assent to the tenant’s continuance of possession. There 
can be no question of the lessee ‘ continuing in possession > until the lease has expired, and the 
context in which the provision for acceptance of rent finds a place clearly shows that what is 
contemplated is that the payment of rent and its acceptance should be made at such a time 
and in such a manner as to be equivalent to the landlord assenting to the lessee continuing 
in possession. Where the landlord had accepted rent for a period subsequent to the determination 
of the lease by efflux of time nearly a year before the expiry of the lease, the consent of the land- 
lord to the tenant’s continuing in possession cannot be inferred.” 
This shows that continuance with consent for which the payment of rent or 
the assent must be shown to exist after the original period is over and there- 
after it is given. The payment of advance rent as we may call it for a period 
to cover some period beyond the original lease but before the expiry of the 
original lease is not a payment for the continuance of the possession. What 
must therefore be proved is that the assent which is the basis of the right of 
renewal under s. 116 of the Transfer of Property Act must exist after the 
original term is over. There is no such evidence in this case, and on this short 
ground, it could be held that the petitioner is not entitled to take advantage 
of the provisions of s. 116 of the Transfer of Property Act. . 

There is yet another difficulty in the way of the petitioner. The right of 
renewal under the provisions of s. 116 of the Transfer of Property Act is avail- 
able either to the lessee or underlessee of the property. It does not seem to be 
available to an assignee from a lessee. A distinction has been made between 
an underlessee and an assignee. In the case of an assignee of the term, a 
privity of estate is created between the lessor and the assignee. Such an estate 
is not created in the case of an underlessee. The right of renewal under the 
statute Is available only to a.lessee or an underlessee and not to an assignee. 
Even on that ground, I think the present petitioner cannot invoke the aid of 
the provisions of s. 116 of the Transfer of Property Act. 

Mr. Kherdekar argued in the alternative that even if direct help of s. 116 
of the Transfer of Property Act is not available to the petitioner, he is en- 
titled to rely upon his possession which is lawful for the pee of claiming 
the rights of a deemed tenant under the provisions of s. 6 of the present 
Tenancy Act. I would first examine the requirements of s. 6 before the argu- 
ment of Mr. Kherdekar is examined in detail. Section 6 of the Bombay Ten- 
ancy and Agricultural Lands Act, 1956, defines persons who are to be deemed 
as tenants. The main requirement is that a person lawfully cultivating any 
land belonging to another is to be deemed to be a tenant of such land if 
such land is not cultivated personally by the owner. There are certain excep- 
tions to this rule. A person in lawful cultivation of another person’s land is 
not held to be a tenant if he answers the description given in cls. (a) to (c) 
of sub-s. (J ) of s. 6. In other words, if the person cultivating is a member 
of the owner’s family or is a servant on wages payable in cash or kind but not 
in crop share or is a hired labourer cultivating the land under the personal 
supervision of the owner or any member of the owner’s family or is a mortgagee 
in possession, in such cases he does not become a tenant, even though he may 
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be a person in lawful cultivation of the land belonging to another. If none 
of those exceptions apply, then a person in lawful cultivation is held to be 
a tenant of that land. Sub-section (2) of s. 6 which is also relevant for this 
litigation lays down that for the purposes of that Act, a person shall be re- 
cognised as a protected lessee if such a person was immediately before the 
commencement of that Act deemed to be a protected lessee under s. 3 of the 
Berar Regulation of Agricultural Leases Act, 1951. If a person answered that 
description, then he is included in the definition of ‘‘tenant’’ contained in 
cl. (32) of s. 2 of the same Act. By looking to the provisions of this section, 
Mr. Kherdekar argued that the petitioner Kisan would become a tenant either 
as a person in lawful cultivation or as a person who is deemed a protected 
lessee under the Berar Regulation of Agricultural Leases Act, 19651. 

The only controversial part of this definition is the expression ‘‘lawfully 
cultivating”. What is meant by ‘‘lawfully cultivating the land of ano- 
ther’’? Does it mean that it is to be equated with just a possession which 
is not unlawful, or does the expression require some positive content? To my 
mind, the choice of the word ‘‘lawfully’’ by the Legislature is very significant. 
It implies that the possession has rightful origin and that the right can suc- 
cessfully be defended in law against the person who is the rightful owner. It 
will, therefore, be a moot point to consider whether an erstwhile tenant, who 
has merely continued on the land either because of mere laches of the landlord 
or because of some conflict going on in the family of the landlord could be 
considered a person in lawful cultivation. The possession of the petitioner 
in this case is that of an assignee of term from the original lessee. He never 
had a direct contract of tenancy with the landlord at all. What should hap- 
‘pen to a person of this type must, therefore, be decided in the light of the 
provisions of s. 6 of the present Tenancy Act. 

Mr. Kherdekar for the petitioner relies upon two judgments of the Supreme 
Court in order to suggest the approach under facts of this type. The first 
case relied upon is Dahya Lala v. Rasul Mahomed? That was a case under 
the Bombay Tenancy and Agricultural Lands Act, 1948, where the same ex- 
pression ‘‘lawfully cultivating’’ fell for interpretation. In that case, the per- 
son contesting the claim was a tenant created by the mortgagee in posses- 
sion. The question was whether after the redemption of the mortgage, the 
tenant of the mortgagee was also bound to surrender possession to the mort- 
gagor. It was being canvassed that the right of the mortgagee to remain in 
possession came to an end with the redemption of the mortgage. The mort- 
gagee was obliged to deliver possession back to the mortgagor. The tenant of 
the mortgagee had merely an estate in his favour created by the mortgagee. 
When the superior estate came to an end, the inferior estate automatically 
ceases to exist and possession must be delivered back to the mortgagor both 
by the mortgagee as well as the tenant of the mortgagee. This approach was 
negatived by the Supreme Court on the ground that the letting out of the 
property was a part of the management of the estate to-which the mortgagee 
was entitled. At the time when the tenancy was created by the mortgagee in 
possession, he was entitled to create that tenancy. The cultivation of the 
tenant was, therefore, a lawful cultivation. Such lawful cultivation gave him 
the right to continue in possession as a tenant under the deeming provisions 
of the Tenancy Act. The intervening estate may come to an end by the fact 
of redemption, but that cannot affect the lawful cultivation of the tenant. 
The Supreme Court approved in terms the Full Bench judgment of this Court 
in Jaswantra v. Bai Jiwi? In that case, a sub-tenancy was created by the 
tenant before the application of the Bombay Tenancy Act. Since the crea- 
tion of sub-tenancy at that time was lawful, the question that fell for con- 
sideration was the effect on such sub-tenancy if the tenancy of the original 
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tenant comes to an end. When the tenancy was terminated validly by a notice, 
the Full Bench pointed out that the intervening protection of the tenancy 
came to an end and the statute stepped in to protect the possession, of the 
sub-tenant. The sub-tenant, therefore, became a tenant under the deeming 
provisions of the Tenancy Act. Mr. Kherdekar also referred to a decision of 
a single Judge of this Court which is unreported but it is not necessary to 
specifically refer to that judgment, because the principle on which it is de- 
cided is the same. 

The question, therefore, that is posed for consideration is whether the 
assignee of term could be considered to be a person in lawful cultivation after 
the expiry of the period. Undoubtedly, the original tenant had a right to 
assign and the assignment is valid. The most important fact that must be 
remembered in this case is that the original term of lease came to an end by 
the closure of the agricultural year 1949-50. From April 1, 1950, could it be 
said that the present petitioner was in such a possession that he could defend 
it in law against the true owner? If he could do that, then he was in law- 
ful cultivation: not otherwise. It is, therefore, necessary in this case to de- 
cide the nature of the possession of the petitioner Kisan from and onwards of 
April 1, 1950. That would give the clue to the understanding of the legal 
position of Kisan vis-a-vis the disputed land. 

In the cases cited above, not only the transactions of letting out by the 
mortgagee or the creation of a sub-lease by the lessee was lawful, but the law- 
ful character subsisted even on the date when the Tenancy Act came into 
force. What was considered was the possession of the party as on the date of 
the application of the Tenaney Act. If on that date he could be said to be 
. in lawful cultivation then it was accepted that he becomes a tenant. There 
was no prohibition previously to sublet and it is accepted that the normal in- 
cident of management of property by letting it out is available to the mort- 
gagee in possession. The act of letting out by the mortgagee as well as the 
act of sub-letting by the lessee were lawful according to the laws of this coun- 
try. The sub-lessee or the mortgagee’s tenants were, therefore, in lawful pos- 
session as on the date of the application of the Tenancy Act. It is this fac- 
tual possession that gave them protection and they were declared as being 
tenants under the Act. 

Could this be said of the present petitioner Kisan? To my mind, undoub- 
tedly he does not answer any of these descriptions. Some reference was made 
to the implication of the terms like ‘‘tenant at sufferance’’ or ‘‘tenant at will’’ 
as they are used in England and America. I was referred to Corpus Juris 
Secundum, vol. 51, art. 175, dealing with tenancies at sufferance, their nature 
and incidents. It is observed that a tenant at sufference has no estate that 
can be granted by him to a third person, and one who enters on land under 
a lease or assignment from such tenant is a disseizor, and is liable in trespass 
at the option of the landowner. Thus, a person who enters lawfully at first 
but after the period of demise continues in possession holding wrongfully, has 
no estate and no title. 

Mr. Kherdekar pointed out that these concepts of ‘Common Law are in- 
applicable in this country. It has been held in Emperor v. Haji Gulam 
Mahomed‘ that the tenant holding over had a position recognised by the law 
and had a right to retain possession of the premises he occupied even against 
the landlord himself until dispossessed in due course of law. The facts of 
that case show that after the period of lease was over, the landlord prevented 
the tenant from entering upon the demised premises. The erstwhile ‘tenant 
prosecuted the landlord under s. 341 of the Indian Penal Code and the land- 
lord was convicted. When he approached the High Court by way of a revi- 
sion application, it was pointed out that the erstwhile tenant had a right to 
retain possession even against the landlord himself until dispossessed in due 
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course- of law. He had no right to prevent the entry of the tenant upon the 
property under demise.. 

Mr. Kherdekar also relied upon a recent judgment of this Court in K. K. 
Verma v. Union of India5 In that case, Brigadier Verma was a tenant of 
the Union of India whose tenancy was terminated. After the termination of 
the tenancy action was sought to be taken under s. 3(/) of the Government 
Premises (Eviction) Act, 1950, on the ground that the erstwhile tenant ans- 
wered the description ‘‘unauthorised occupant”. The tenant approached the 
High Court with the application that the summary eviction on the footing of 
his being an unauthorised occupant was not permissible. He continued in pos- 
session after the termination of the tenancy and he could not be deemed to be 
a trespasser. A Division Bench of this Court upheld the contention and held 
that a trespasser’s possession is never juridical and is not protected, but the 
possession of an erstwhile tenant is juridical and is protected by law. He 
could not become a trespasser by the mere termination of the tenancy. It is 
pointed out that that may not be the position in England, but in this coun- 
try a landlord can only eject his erstwhile tenant by recourse to law and by 
obtaining a decree for ejectment. 

In my opinion, the principle laid down in these cases does not apply to the 
type of the case with which I am dealing. In all those cases, the only pro- 
position was that an erstwhile tenant was sought to be summarily ejected with- 
out recourse to law. In one case, the landlord tried to obstruct the tenant; 
in the other, the landlord, the Union of India, took resort to summary evic- 
tion under the provisions of some statute. The basis of those judgments is 
that an erstwhile tenant is not in unlawful possession. In this country, in 
view of the laws made, even against an erstwhile tenant a decree has got to 
be obtained for possession. This, to my mind, is very much different from 
saying that the possession of an erstwhile tenant is lawful in the sense that 
he could defend it on some valid ground against the landlord himself. But 
for the protective laws like the Tenancy Act and the Rent Control Act, there 
could be no defence to a tenant in a suit for eviction after the period is over. 
The only defence he could take up is that the contract is renewed either by 
direct contract or by conduct which falls under s. 116 of the Transfer of Pro- 
perty Act. But for these defences, he was bound to surrender possession. To 
my mind, the provisions of the Tenancy Act require that there should be some 
positive content in the right to be in possession. This positive content should 
be of a type by which he could resist the recovery of possession by the land- 
lord himself if a suit were to be instituted against him. Taking resort to 
s. 116 of the Transfer of Property Act or to plead a new direct contract of 
tenancy is not to resist possession on the ground of a right which flows mere- 
ly from the fact of erstwhile tenancy. This is a new fact that occurs and 
creates a right for the first time in the tenant. Otherwise he had no right to 
defend the decree of possession in favour of the landlord. In this context it 
is important to note that the Full Bench of this Court as also the Supreme 
Court considered the facts where the right created in favour of a sub-tenant 
or a mortgagee’s tenant was a subsisting lawful right on the date when the 
Tenancy Act came into force. To my mind, the present petitioner Kisan had 
no such right in his favour in 1958, when the Bombay Tenancy and Agricul- 
tural Lands Act came into force. 

Let me now consider the possession of the petitioner under any other provi- 
sions of law. Resort was first taken to the provisions of the Berar Land Re- 
venue Code, 1928. Chapter VIII deals with landlord and tenant. It begins 
with s. 71. I do not think that any of the provisions of this Chapter can be 
of any particular assistance. Section 71 lays down that where there is no 
satisfactory evidence of the capacity in which a person is in possession of 
land, in respect of which he pays anything in money, kind or service to the 
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landlord, it shall be presumed that he is in possession as tenant. This is a 
sort of deeming provision but it applies when there is no satisfactory evidence 
of the capacity in which the person occupies and cultivates the land. Since 
jn this case there is direct evidence of the manner in which rights were crea- 
ted and dealt with under registered documents, this is not a case where there 
is no satisfactory evidence, and therefore the deeming provisions of s. 71 can- 
not be resorted to. The further provisions of ss. 72 and 73 which deal with 
ante-alienation tenants and tenants of antiquity are obviously not applicable. 
Section 74 was also brought to my notice which speaks of the period of 
tenancy in the absence of evidence. When there is no agreement relating to 
the period, then the tenancy of agricultural land shall be from year to year 
and each year shall be the agricultural year. I do not think that in the pre- 
sent case, the Berar Land Revenue Code has any relevance whatsoever. 

Resort was then taken to the provisions of the Berar Regulation of Agricul- 
tural Leases Act, 1951. It was argued that the petitioner Kisan was in actual 
cultivation after the period of the original lease was over and as such his 
possession in 1951-52 will enure to his benefit. His lease would be extended 
for very many years according to the amendments effected in this section 
from time to time. The final amendment makes it a tenancy for seven years. 
A person who was a lessee in 1951-52 would automatically become a lessee for 
seven years and as such a protected lessee under the Act. The most impor- 
tant portion of that section is the opening clause which requires a lease of, 
land by a landlord entitling the lessee to hold the land in the agricultural 
year ‘1951-52. The very basis of this Act is, therefore, a lease by the land- 
lord which entitles a lessee to hold the land in the agricultural year 1951-52. 
There is no lease in this case which entitles Kisan to hold land in the year 
1951-52. None such lease has been pleaded or proved. I do not think that 
the petitioner can take advantage of the Berar Regulation of Agricultural 
Leases Act. 

The next argument, therefore, is that the petitioner has been continued in 
possession for quite some time. From 1950 when the original term ended, he 
is continuously in possession till 1961. Some cases were cited in which con- 
tinued possession of an erstwhile tenant extending for a period of 10-11 years 
has been construed as possession with the assent of the landlord under the 
provisions of s. 116 of the Transfer of Property Act. I do not think that the 
mere laches or laziness of the landlord to recover possession can lead to the 
conclusion that there has been a renewal of the lease. I have sufficiently dealt 
with this aspect earlier. For the same reasons, the ultimate approach under 
the Transfer of Property Act is also not available to the present petitioner. 

In this view of the matter, Kisan is just in possession but not in lawful 
cultivation, so as to successfully resist the attempt of the landlord to obtain 
possession from him. He could, therefore, not be even a deemed tenant under 
the provisions of s. 6 of the present Tenancy Act. The issue framed by the 
Civil Court had been properly answered by the Revenue Courts below. The 
petition, therefore, fails and is dismissed with costs. 

Patition dismissed. 





1968.] RAMA ANANDA V. APPA BHIMA (A.C.J.) 778 


Before Mr. Justice Tarkunde and Mr. Justice Deshpande. 
RAMA ANANDA PATIL v. APPA BHIMA REDEKAR.* 

Hindu Succession Act (XXX of 1956), Sees. 15, 3(1)(j)—Widow inheriting property from second 
husband as absolute owner—-Whether on widow's death her son by her first husband or the heirs 
of her second husband succeed to her property. 

Under s. 15 of the Hindu Succession Act, 1956, a son by the first husband of a female Hindu 
is entitled to succeed to the property on her death inherited by her from her second husband. 

The expression “son or daughter of the deceased” in s. 15(2)(b) of the Hindu Succession 
Act includes the son or daughter of the female Hindu born to her from any other husband 
than the husband from whom the female Hindu had inherited the property. 


Tue facts are stated in the judgment. 


8. A. Wale, for the petitioner. 
B. D. Desai for R. G. Samant, for respondents Nos. 1 to 5. 


DESHPANDE J. The short question that falls for determination in this case 
is as to whether, a son by the first husband of a female Hindu is entitled to 
succeed to the property on her death inherited by her from her second husband, 
under s. 15 of the Hindu Succession Act of 1956. 

Facts in this case are not in dispute. One Durgappa Banoji Redekar was 
the owner of survey Nos 48/1, 48/7 and 125/4 situate in village Manwad in 
Kolhapur district. Durgappa died leaving behind him no issues, male or fe- 
male, but his widow Yamunabai. Yamunabai succeeded to the property on 
the death of Durgappa and enjoyed the property till her death on August 6, 
1961. Yamunabai was thus alive on June 17, 1956, when the Hindu Succession 
Act of 1956 (hereinafter referred to as ‘‘the Act’’) came into force, and was 
in possession of the said property, and she thus became absolute owner of the 
same in view of s. 14 of the Act. Yamunabai left behind her the petitioner 
Rama, who is admittedly her son born to her from her first husband, after whose 
death she was married to Durgappa. The Circle Officer held inquiry in muta- 
tion proceedings under the Bombay Land Revenue Code to decide whose name 
should be mutated in the revenue records as the occupant of the lands in 
place of Yamunabai. The petitioner claimed title to the property as the son 
of Yamunabai, while the respondents, nephews and grand-nephews of Durgappa, 
claimed title to the property urging that they were entitled to succeed to the 
property by excluding the petitioner under s. 15, sub-s. (2)(6) of the Act. 
By an order dated March 17, 1962, the Circle Officer upheld the claim of the 
respondents. On appeal by the petitioner to the District Deputy Collector, 
the order of the Circle Officer was set aside and the petitioner’s claim to suc- 
ceed to the property of Yamunabai was upheld. The respondents then challeng- 
ed this order in revision before the Commissioner of Poona Division. The Com- 
missioner set aside the order of the Deputy Collector and accepted the claim 
of the respondents to succeed to the property in dispute left by Yamunabai. 
The petitioner challenges this order of the Commissioner dated September 24, 
1964 in this Special Civil Application. 

It is not in dispute that Yamunabai held the disputed property as absolute 
owner. Therefore, the claim to the succession to her property is to be governed 
by the provisions of s. 15 of the Act. General law in regard to the succession 
to the property left by female dying intestate is laid down in sub-s. (1) of 
s. 15. According to this sub-section, property of a female dying intestate 
devolves firstly upon the sons and daughters of the deceased female Hindu, 
(including the children of any pre-deceased son or daughter), and the husband, 
and in their absence upon other heirs enumerated in cls. (b) to (e) of the said 
sub-section. Two exceptions have, however, been engrafted to this general law, 
and the said exceptions have been incorporatd in els. (a) and (b) of sub-s. (2) 
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of s. 15. One exception is in regard to the property inherited by such female 
Hindu from her father or mother and the rule of succession laid down in this 
behalf is that such property, inherited by a female Hindu from father or 
mother, is to devolve on the heirs of her father. This rule, however, is to 
operate only ‘‘in the absence of any son or daughter of the deceased (includ- 
ing the children of any pre-deceased son or daughter.)’’ The second excep- 
tion is in regard to the property inherited by such female Hindu from her 
husband 'or from her father-in-law and the rule of succession laid down in that 
behalf is that the property so inherited by the female Hindu and left by her 
dying intestate shall devolve upon the heirs of her husband. This again is to 
happen ‘‘in the absence of any son or daughter of the deceased (including 
the children of any pre-deceased son or daughter).’’ Thus the general law in 
regard to the succession to the property of a female Hindu dying intestate 
laid down in s. 15(7)(a) is slightly altered by the exceptions engrafted in 
els. (a) and (b) of sub-s. (2) of the said section. Comparing the phraseology 
employed by the Legislature in cl. (a) of sub-s. (7) of s. 15 and els. (a) and 
(b) of sub-s. (2) of s. 15, the only departure in sub-s. (2), made from the 
general law laid down in s. 15(1)(a@), is that the words ‘‘and the husband’’ 
do not find place immediately after the words “in the absence of any son or 
daughter of the deceased (including the children of any pre-deceased son or 
daughter)’’, in cls. (a) and (b) of sub-s. (2). Apparently, therefore, the pro- 
perty of a female Hindu dying intestate shall devolve firstly upon ‘‘the sons 
and daughters (including the children of any pre-deceased son or daughter)” 
without regard to the source of the property held by such a female Hindu 
dying intestate. The only departure in the event of the source of such pro- 
perty being the inheritance from her father or mother in cl. 15(2) (a), and 
from her husband or father-in-law in el. (b) of s. 15(2), is that the husband 
is excluded and is disentitled to succeed to the property left by a female 
Hindu dying intestate if such property is inherited from her father or mother. 
In fact, the contingency contemplated in s. 15(2)(b) can arise only after the 
death of her husband and, therefore, he cannot appear in the picture amongst 
the heirs who can claim to succeed in that event. Thus the exception con- 
templated in sub-s. (2) of s. 15 prima facie cannot come into operation as 
long as ‘‘the sons and daughters of the deceased female Hindu (including the 
children of any pre-deceased son or daughter)’’ are in existence. Petitioner 
admittedly is her son, though not from the husband from whom she had in- 
herited the property. As long as he is alive, there cannot arise any occasion 
for respondents to succeed under s. 15(2)(b) of the Act. 


However, according to the Commissioner, the object of the Legislature in 
providing the two exceptions contained in cls. (a) and (b) of sub-s. (2) of 
s. 15 of the Act is to retain the property in the family of the husband from 
whom the female Hindu had inherited. He, therefore, says in his judgment: 

“Taking into consideration the above intention of the Legislature, it will mean that the son 

or daughter including children of such predeceased son or daughter of the deceased referred to 
in clause (b) of sub-section (2) of section 15 should be the son or daughter of a female Hindu by 
her husband from whom such female Hindu inherited the property.” 
According to the Commissioner, this intention of the Legislature will be frus- 
trated if it is held that a son or daughter born to such female Hindu from 
her first husband is also included in the words ‘‘son or daughter’ used in 
el. (b) of sub-s. (2) of s. 15. 

Mr. Wale, the learned advocate appearing for the petitioner, contends that 
this view of the Commmissioner is not warranted either by the plain language 
of cl. (b) of sub-s. (2) of s. 15, or by anything in the said section or the Act. 
. Mr. Desai, the learned advocate appearing for the respondents, supports the 
view of the Commissioner contending that the very object of engrafting the 
sub-section was to allow the reversion of the property to the family of the 
husband from whom the property was inherited by such female Hindu and 
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consistently with this object of the Legislature, son or daughter born to such 
female Hindu from other husband and having no blood connection with the 
second husband from whom the property was “inherited by the female Hindu, 
cannot be deemed to have been included as her successors iu this sub-section. 


The question, therefore, that requires consideration is: what precisely is the 
meaning and the import ‘of the words ‘‘son or daughter of the deceased (in- 
cluding the children of any pre-deceased son or daughter)’’ used in sub-cl. (b) 
of sub-s. (2) of s. 15% According to Mr. Wale, son or daughter means the 
son or daughter of the female Hindu, succession to whose property is opened, 
without regard to whether he or she was born of the husband from whom the 
female Hindu had inherited the property in dispute while Mr. Desai urges 
that son or daughter contemplated in s. 15(2)(b) ean only be the son or 
daughter born to her from the second husband who was the source of inherit- 
ance of the property which is the subject matter of the succession. 


Now, the cardinal rule of construction of a statute is to read the statute 
literally, that is, by giving to the words used by the Legislature their ordi- 
nary and natural and grammatical meaning. The question of considering some 
other possible meaning can arise only if the former method results in absur- 
dity. Son or daughter of the deceased referred to in cl. (b) of sub-s. (2) of 
s. 15 has a reference on the face of it to the son or daughter of the female 
Hindu dying intestate whose succession is in dispute. The plain and natural 
implication of the words is that son should be hers and the daughter should 
also be hers. A female Hindu might have married once or she might have 
married more than once. Her sons and daughters may have been born to her 
from more than one husband. The question as to from which husband he or 
she was born is absolutely irrelevant and immaterial to decide as to whether 
he or she happens to be her son or daughter or not. Prima facte the relation- 
ship of son or daughter with such female Hindu has nothing to do with the 
person from whom the female Hindu dying intestate had inherited the said 
property. If the claimant is capable of establishing his blood relation to the 
female Hindu as that of a son or a daughter, the conclusion must flow that 
he or she is the son or daughter of the said female Hindu within the mean- 
ing of this clause. Where, as here, the words or phraseology used in plain and 
unambiguous, the reference to the object and the intention of the Legislature 
is irrelevant and immaterial, to find out what precisely these words, or the 
phraseology, may mean. Thus the son or daughter of the deceased can only 
mean a son or a daughter of the female dying intestate without regard as to 
from which husband they were born to her. 

The above interpretation is further reinforced by reference to the definition 
of the word ‘‘related’’ given in s. 3(1) (j) of the Act. As stated above, it is 
not in dispute that the petitioner is related to Yamunabai as her son. This 
definition of the word ‘‘related’’ can also furnish a key to correctly construe 
the words ‘‘son or daughter of the deceased’’ employed by the Legislature in 
cl. (b) of sub-s. (2) of s. 15. ‘‘Related’’ means, according to definition in 
s. 3(1)(j) of the Act, “related by legitimate kinship”. It is not suggested, 
nor is it anybody’s case that petitioner’s relationship with the deceased female 
Hindu is anything but legitimate. But the proviso added to this definition 
makes it clear beyond possibility of any doubt that even illegitimate children 
are to be deemed to be ‘‘related’’ to their mother and to one another for the 
purposes of the Act. The proviso further says that any word expressing re- 
lationship or denoting a relative shall be constrned accordingly. This special 
rule of construction seems to have been engrafted in this Act to resolve the 
controversy as to whether illegitimate son or daughter could claim succession 
to the property as son and daughter of a deceased Hindu. Effect of this de- 
finition is that the phraseology ‘‘son or daughter of the deceased’’ is to be 
construed to mean not only the sons and daughters of the female Hindu from 
any of her husbands, but even sons or daughters born to her in an illegiti- 
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mate manner. If, therefore, by virtue of this definition, illegitimate son or 
illegitimate daughter is to be included in the phraseology of ‘‘son or daughter 
of the deceased” in s. 15(/) (6), there is no warrant to assume that the Legis- 
lature intended to exclude the son or daughter of the deceased female Hindu, 
from inheritance, born to her from any other husband than the husband from 
whom the female Hindu had inherited the property. 


The same conclusion will flow if we look at this question from yet a diffe- 
rent angle. It is pertinent to note that the words ‘‘the sons and daughters 
(including the children of any pre-deceased son or daughter)’’ occur in 
s. 15(1)(a) as well as in s. 15(2)(a@) and 15(2)(b). The son or daughter 
born to a female Hindu from her first husband is sought to be excluded from 
inheriting her property, which was inherited by her from her second husband 
only on the ground that the Legislature could not have intended to allow son 
or daughter of the female Hindu by some other husband to inherit the pro- 
perty when the exception in sub-s. (2)(b) of s. 15 was engrafted with the 
sole object of reverting the property to the heirs of the husband from whom 
the property was inherited by the female Hindu. This argument, though 
plausible and attractive at first sight, cannot stand scrutiny if the same phra- 
seology is examined in the context of the two different clauses referred to 
above. As stated above, the general law as to succession to a female Hindu 
dying intestate is laid down in sub-s. (J) of s. 15. The property contemplated in 
this sub-s. (J) is all property held by a female Hindu at the time of her death 
without reference to the source whether acquired by her either by her own earn- 
Ings and exertions or by a gift or under a will or by inheritance from some 
relatives other than those referred to in cls. (a) and (b) of sub-s. (2) of s. 15. 
Now, the words ‘‘sons and daughters’’ occurring in cl. (a) of sub-s. (J) of 
s. 15 cannot be confined to the sons and daughters born to the said female 
Hindu from a particular husband. There does not exist any reason whatso- 
ever for such assumption, nor the plain language of the sub-section warrants 
any such suggestion. The sources of the acquisition of the property by such 
a female Hindu could be diverse and any of her husbands may not have any 
connection even directly or indirectly with such acquisitions. The sons and 
daughters referred to in el. (a) of sub-s. (I) of s. 15, therefore, can mean 
her sons and daughters born to her from any of her husbands. In fact, 
having regard to the definition of the word ‘‘related’’ in s. 3(1)(j), even 
illegitimate sons and daughters also can be said to have been included, though 
we are not called upon to decide such question in this case. Then coming 
to the same phraseology employed by the Legislature in sub-cl. (a) of sub- 
s. (2) of s. 15, dealing with the property inherited by a female Hindu by 
her father or mother, it is also not possible to suggest that the words “son 
or daughter’’ referred: to in the sub-clause requires to be confined to the ‘‘sons 
and daughters’’ of any particular husband. Her all sons and daughters, whe- 
ther from one husband or the other, are equally related by blood to her 
father and mother from whom such a female Hindu had inherited the pro- 
perty. It is a matter of little significance from such father or mother’s point 
of view, as to from which of her husbands the particular son or daughter was 
born to her. The conclusion, therefore, is that having regard to the plain 
language of the phraseology and having regard to the set up in which this 
phraseology is employed by the Legislature in s. 15(7)(a) and s. 15(2)(a), 
it cannot even be suggested that the words ‘‘son or daughter’’ can be eon- 
strued to mean her son or daughter by any particular husband. Now, it is 
true that prima facie the object of enacting cl. (b) of sub-s. (2) of s. 15 ap- 
pears to be to allow the reversion of the property inherited by a female 
Hindu from her husband, to the heirs of her husband and it is also true that 
normally the son or daughter born to such a female Hindu by some other 
husband cannot be said to be the heir of the other husband by any stretch 
of imagination from whom the property is inhenited by her. But it is not 
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possible to conceive that the Legislature could have intended to give a diffe- 
rent meaning to the same phraseology in different clanses of the same section. 
If the Legislature had intended to give a different meaning to the words ‘‘son 
or daughter’’ in cl. (b) of sub-s. (2) from its natural and plain meaning and 
from the meaning which seems to have been given to the same in two other 
clauses of the same section, the Legislature would have expressed its intention 
explicitly by employing appropriate language. It will only be reasonable to 
presume that the Legislature intended to give the same meaning to the same 
expression or phraseology not only in every part of the same section but in 
fact in every part of the same Act. We do not find any reason or warrant 
whatsoever for the proposition that the phraseology employed in el. (b) could 
have been intended to have a different meaning than the one which the Legis- 
lature appears to have given to the same in the earlier two clanses of the 
same section. 

Much is sought to be made out of the supposed object of the Legislature in 
carving out an exception in s. 15(2)(b). Contention is that the object in en- 
acting this sub-cl. (b) is to deprive all the heirs of the female Hindu from 
succession to such property inherited by her from her husband and allow the 
heirs of such husband to succeed to the exclusion of her heirs such as her 
sons from first husband, who could have no blood relation with second husband. 
We are frankly not impressed by these submissions and we do not find any 
basis for assumption that Legislature intended in s. 15(2)(b) to exclude the 
son or daughter of the female Hindu born to her from any other husband 
than from whom she had inherited this property in dispute. We do not find 
any basis for this submission either in the historical background of the en- 
actment or in the language of the enactment itself. As is well known, the 
rights of female Hindus in the property suffered from several infirmities 
under the original text of the Hindu law. Attempts were made from time to 
time to remove such infirmities, limitations and restrictions on their rights 
to hold, acquire and inherit the properties. Finally, s. 14 of this Act con- 
verted all properties inherited and acquired and possessed by female Hindus 
into properties of their absolute ownership without regard to which school of 
Hindu Law they belonged and without regard to the source from which the 
said properties were acquired by them. What is provided in s. 15 is the neces- 
sary incidence and consequence of conferring such absolute rights in the pro- 
perty on such female Hindus. The scheme of sub-s. (J) of s. 15 at once shows 
that the property of Hindu females dying intestate is to devolve on her own 
heirs. The list of such heirs is enumerated in s. 15(/) cls. (a) to (e) who 
can be said to be nearer and dearer to the deceased female Hindu having re- 
gard to the current notions and conceptions about the closeness of the relation- 
ship. Sub-section (2) provided for exceptions only with regard to one source 
of acquisition, viz., the inheritance, and then again the exception is confined 
to the property inherited by her either from her (1) father or mother or 
(2) from her husband or from her father-in-law. But in engrafting these 
two exceptions the Legislature has taken care to emphasise that these excep- 
tions will operate only in the event of the female Hindu not leaving her direct 
heirs, viz., her son or daughter or children of the predeceased son or daughter. 
In our opinion, by making the exception to operate only in the contingency 
of female Hindu not leaving any son or daughter or children of the prede- 
ceased son or daughter, the Legislature has only acted consistently with its 
main object of conferring absolute title on female Hindus to the properties 
inherited by them. When female Hindus were made absolute owners of the 
property, the Legislature seems to have rightly and justly thought that the 
question of reversion of such properties to the source such as father or the 
husband should not arise so long as direct heirs of such female Hindus dying 
intestate were still alive and available to claim the inheritance. If female 
Hindu could claim absolute rights in the said property inherited by her from 
her father or mother or from her husband and father-in-law, and could have 
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disposed it of during her life time in any manner she liked without allowing 
it to go back to the heirs of her father or heirs of her husband from whom 
she had inherited this property, the Legislature seems to have thought—and 
rightly—that in the event of property not having been disposed of by the 
female Hindu as absolute owner during her lifetime, the sons and daughters 
born to her without regard to from which husband they were born,’ should be 
enabled to have preferential rights to succeed before the same goes to the 
heirs of the father or heirs of the husband. We are of the opinion, therefore, 
that there is no warrant to assume that the Legislature intended to deprive 
the sons and daughters or their children from inheritance of the property left 
by a female Hindu dying intestate merely because they were born to her 
from some other husband than the one from whom the property in dispute 
was inherited by the female Hindu. 


We accordingly hold that the petitioner is entitled to succeed to the pro- 
perty in preference to the respondents. We set aside the order passed by the 
Commissioner and restore the order passed by the District Deputy Collector. 


The petitioner will get his costs of this Special Civil Application from res« 
pondents Nos. 1 to 5. 
Order set aside. 


CRIMINAL REVISION. 


Before Mr, Justice’ Vaidya. 
HARBHAJANKAUR MASASINGH 
v. 
THE STATE OF MAHARASHTRA? 

Suppression of Immoral Traffic in Women and Girls Act (CIV of 19586), Secs. 13, 14, 15—Criminal 
Procedure Code (Act V of 1898), Secs. 173, 190—Police Officer appointed to assist special police 
officer appointed under 8. 13 of Act CIV of 1966—Police officer investigating offence under Act 
whether can file charge-sheet in respect of offence under s. 173 of Code. 

A police officer appointed to assist the special police officer appointed under s. 18 of the 
Suppression of Immoral Traffic in Women and Girls Act, 1956, can filee charge-sheet under 
s. 178 of the Criminal Procedure Code, 1898, in respect of the offences under the Suppression 
of Immoral Traffic in Women and Girls Act investigated by him. 

H. N. Rishbud v. State of Delhi, Rasiklal Manilal v. State of fi ine 2 Smt. Tara v. Stale? 
and Delhi Administration v. Ram Singh4, referred to. 


THE facts appear in the judgment. 


5S. A. Neemuchwala and V. P. Matharam, for the accused. 
V. H. Gumaste, Government Pleader, for the State. 


VADYA J. This criminal revision application is filed by the accused who 
are being tried in the case No. 2470/P of 1967 in the Court of the Presi- 
dency Magistrate, 21st Court, Bandra, Bombay in respect of offences under 
ss. 3, 4 and 5 of the Suppression of Immoral Traffic in Women and Girls Act, 
1956 (Act CIV of 1956). The Inspector of Police, Vigilance Branch, C.I.D., 
Bombay filed a charge-sheet on November 22, 1967, in the Court ofthe Presi- 
dency Magistrate, 21st Court, Bandra, Bombay alleging that accused No. 1, 

“Decided, July 1, 1968. Criminal Revision a een A.I.R. All. 872, s.c, [1965] 2 Cr. 
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Harbhajankaur elias Harbanskaur and accused No. 2, Rachna alias Kripla, 
who were both described in the charge-sheet as Hindu prostitutes, kept a 
brothel at flat No. 4, first floor, Jambh Nagar, Juhu Road, Santa Cruz and 
thereby committed an offence under s. 3(1) of the Suppression of Immoral 
Traffic in Women and Girls Act, 1956, which will be hereafter referred to as 
“S.I.T. Act.” It was also alleged in the charge-sheet that the said accused 
between March 1967 and May 15, 1967, did live on the earnings of prostitu- 
tion of two girls—(1) Kumud alias Merry Kamil Andrews and (2) Rita alias 
Lorita Frank Williamson and thereby they committed an offence under s. 4(/) 
of the S.I.T. Act. It was further alleged against them that the accused pro- 
cured the said girls for the purpose of prostitution and induced them to do 
prostitution and thereby the accused committed the offence under s. 5(/) of 
the S.I.T. Act. After filing of the charge-sheet, the learned Presidency 
Magistrate took cognizance of the offence and on hearing arguments framed 
a charge on April 23, 1968, against the two accused as follows: 

“I, Shri S.S. Shinde, Presidency Magistrate, 21st Court, Bandra, Bombay, do hereby charge 
you (1) Harbhajan Kaur @ Harbans Kaur w/o Massasingh (2) Rachna @ Kripla d/o Massasingh 
as follows : 

Firstly :— 

That you on the 15th May of 1967 at Flat No. 4, 1st floor, Jambh Nagar, Juhu Road, Santa- 
cruz, Bombay, did keep a brothel and thereby committed an offence punishable under section 
8(1) of the S.I.T. Act 1956 and within my cognizance. 

Secondly :— 

That you on the date and place mentioned above and being over 18 years of age did knowingly 
live wholly or in part on the earning of prostitution of witnesses Nos. 5 and 6viz. Kumud @ Merry 
Camil Andruz and Rita @ Loreta Frank Williamson respectively and thereby committed an 
offence punishable under section 4(1) of the S.I.T. Act 1956 and within my cognizance. 

Thirdly :— 

That you on the date and place mentioned above did cause or induce witnesses Kumud @ 
Merry Camil Andruz and Rita @ Loreta Frank Williamson to carry on prostitution and thereby 
committed an offence punishable under section 5(1) (d) of the S.LT. Act and within my cogni- 
zance. 

And I hereby direct that you be tried by me on the aforesaid charges.” 

Thereafter the case was adjourned for hearing. One witness Krishna Gham: 
paya Patel, P.W. 1, was examined by the prosecution and cross-examined by 
the advocate for the accused, The prosecution also examined Kashinath Lal- 
chand Chaudhary, P.W. 2, and in turn the advocate for the accused cross- 
examined him, But before the cross-examination of this second witness was 
over, an application was filed on May 18, 1968, praying that the Magistrate 
may drop or quash the proceedings and not proceed further with that trial 
because the copy of the charge-sheet had not been furnished to the accused 
along with the copies of police statements and that as a result, after the pre- 
vious date of hearing on taking inspection, it was found that the charge-sheet 
in the present case was signed and submitted by the Inspector of Police and 
not by the special officer, i.e., the Assistant Commissioner of Police, as con- 
templated by s. 18 of the ‘Act and thereby the accused were prejudicially 
affected. It was submitted that as the charge-sheet was not validly and pro- 
perly filed the taking cognizance of the case by the Magistrate was also illegal 
and improper. 


The learned Presidency Magistrate rejected the application by his order 
dated May 29, 1968. The learned Presidency Magistrate considered the cases 
cited before him, viz., Delhi Administration v. Ram Singh! and Smit. Tara v. 
State? which were relied wpon on behalf of the accused. He also consider- 
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ed the contention raised on behalf of the prosecution by the Special Police 
Prosecutor that the objection raised by the accused was belated and it should 
have been raised before the trial proceeded. The learned Presidency Magis- 
trate held that there was no substance in this contention because, in his opi- 
nion, the point raised by the defence was a jurisdictional point and if it was 
held that the charge-sheet was not properly filed, then there was no point in 
going on with the trial. However, the learned Presidency Magistrate while 
holding that the decision of the Supreme Court laid down that it was only 
the Special Police Officer who had the power to investigate the offences under 
the Act, overruled the objection on behalf of the defence on the ground that 
it was not necessary for the Special Officer to file the charge-sheet merely be- 
cause of the fact that the Act gave the power to investigate the offence under 
the Act to the Special Officer. He distinguished the Supreme Court decision 
by pointing out that in that case the charge-sheet was filed by a police officer 
who was not specially empowered or appointed and that the only point for 
consideration before the Supreme Court was whether the investigation itself 
was carried out by an officer who was duly appointed as Special Officer and 
the Supreme Court held that it was not so and hence the Court could not 
proceed with the charges against the accused. The learned Presidency Magis- 
trate, however, held that as the investigation in the present case was carried 
out by Shri Bagwe, Assistant Commissioner of Police who was appointed as 
the special officer under the Act and as he was cited as a witness in the 
charge-sheet and there was nothing on the record before him to show that 
when the charge-sheet was filed by Inspector, Vigilance Branch, he did so in 
his own discretion without any orders or guidance from Shri Bagwe, there 
was nothing on the record before him to show that the decision to file the 
charge-sheet which was, really speaking; a final report under the Code of Cri- 
minal Procedure was taken by the Inspector, Vigilance Branch and not by 
Shri Bagwe. He also relied on a Notification issued by the Government which 
was notification No. PPA. 1257/84187-K dated July 22, 1958, by which the 
Government had appointed Superintendents of Police, Crime Branch, Bombay 
as special police officers and had also appointed all police officers subordinate 
to the Divisional Superintendents of Police in Greater Bombay as assistants to 
the special police officers and held that there was considerable force in the 
argument that the Inspector of Police, Vigilance Branch had every right to 
assist the special police officer in the investigation of a case. The learned 
Presidency Magistrate refused to follow the decisions of the Allahabad High 
Court in Smt. Tara v. State on the ground that the Supreme Court had not 
laid down in the decision referred to above that the charge-sheet should be 
filed by a special police officer. He relied on a passage in the judgment of 
the Supreme Court in H. N. Rishbud v. State of Delhi,’ which runs as follows 
(p. 208) : 

“A defect or illegality in investigation, however serious, has no direct bearing on the compe- 
tence or the procedure relating to cognizance or trial. No doubt a police report which results 
from an investigation is provided in Section 190,Cr. P. C. asthe material on which cognizance is 
taken. But it cannot be maintained that a valid and legal police report is the foundation of the 
jurisdiction of the Court to take cognizance. Section 190, Cr. P. C. is one out of a group of sections 
under the heading ‘Conditions requisite for initiation of proceedings.’ The language of this 
section is in marked contrast with that of the other sections of the group under the same heading, 
i.e., Sections 193 and 195 to 199, 

These latter scctions regulate the competence of the Court and bar its jurisdiction in 
certain cases excepting in compliance therewith. But Section 190 does not. While no doubt, 
in one sense, Clauses (a), (b) and (c) of Section 190 (1) are conditions requisite for taking of 
cognizance, it is not possible to say that cognizance on an invalid police report is prohibited and 
is therefore a nullity. Such an invalid report may still fall either under Clause (a) or (b) of Sec- 
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tion 190 (1), ...and in any case cognizance so taken is only in the nature of error in a proceed- 
ing antecedent to the trial. To such a situation Section 587, Cr. P. C....is attracted.” 

The learned Presidency Magistrate applied those observations to the present 
case and said that in his opinion, no prejudice was caused to the accused at 
the stage at which the trial stood and, therefore, he rejected the application 
made by the accused for quashing the proceedings. 


The accused have filed this revision application praying that the said order 
passed by the learned Presidency Magistrate may be set aside and the pro- 
ceedings pending before him should be quashed on the ground that the charge- 
sheet in the present case was not filed by the special officer empowered to deal 
with the offences under the S.I.T. Act. 


Mr. Neemuchwalla, the learned counsel for the accused, has relied on the 
aforesaid decisions of the Supreme Court and the Allahabad High Court and 
a decision of the Gujarat High Court in Rasiklal Manilal v. State of Gujarat, 
and has contended that in view of these decisions, it is clear that none but 
the special officer appointed under s. 13(7) of the S.I.T. Act could file a 
charge-sheet. He submitted that filing a charge-sheet was a very important 
step in the investigation by the police and, as held by the Supreme Court in 
Rishbud’s case, the officer investigating has to make up his mind as to whe- 
ther he would file a charge-sheet or not and this power could not be exercised 
by him through someone else. He contended that if the Legislature has spe- 
cially appointed a special officer to deal with the offences, it must have been 
intended that all important steps in the investigation must be taken by the 
special officer personally. He had to make up his own mind as to whether 
in the facts and circumstances discovered by him in the course of the inves- 
tigation it was necessary to file a charge-sheet against the accused. A charge- 
sheet filed without making up his mind is no charge-sheet at all in law. He 
has further submitted, in the alternative, that even assuming that the Inspec- 
tor of Police who filed the charge-sheet in the present case was an officer who 
‘was empowered under the aforesaid notification of the Government of Maba- 
rashtra to assist the special officer, he could not step into the shoes of the 
special officer and decide whether to file a charge-sheet or not. He argued 
that filing of a charge-sheet jeopardized the liberties of"a citizen and if the 
Legislature has chosen to entrust this important duty to the special officer, 
nobody else could file a charge-sheet so as to prejudice the accused. He sub- 
mits that if the special officer himself had personally considered the matter 
carefully, perhaps, his clients would not have been charge-sheeted at all. “He, 
therefore, urges that his clients have been prejudiced by the fact that the 
special officer has not filed the charge-sheet and hence he submits that the 
view taken by the Presidency Magistrate of the matter was wrong and the 
order should be set aside. 


The learned Government Pleader has repelled these contentions relying on 
the decision of the Supreme Court in Delhi Administration v. Ram Singh. 
He urges that that very decision lays down that the investigation in respect 
of the offences under the S.I.T. Act could be done not only by special officers 
but also by officers appointed to assist him. Under the aforesaid notification, 
the Inspector, Vigilance Branch was an officer appointed to assist the special 
officer. He was, therefore, entitled to file the charge-sheet, as filing a charge- 
sheet was.one of the ways in which the Inspector could assist the special 
officer. He argued that if the provisions of ss. 18, 14 and 15 of the S.I.T. 
Act are taken into consideration, it would be clear that the scheme of- the 
Act, so far as the special machinery which was set up for enforcing it was 
concerned, is that there are no limitations with regard to the duties and powers 
of the police officers assisting the special police officers except those which are 
mentioned in ss. 14 and 15. He has urged that wherever the Legislature in- 
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tended that certain powers relating to investigation were to be exercised by 
the special officer and no one else, special provisions are made in that behalf 
in the Act itself. In the absence of: such special provisions, the assisting 
officers under s. 13, cl. (3) of the Act could do everything to assist the special 
officer. He argued that filing of a charge-sheet was not considered by the 
Legislature to be so important as to be done by the special officer himself. 
Hence the matter was left entirely to be done by the investigating officer 
under the Code of Criminal Procedure. He submitted that in a large and 
populous city like Greater Bombay, it would be impossible to expect a special 
officer appointed under s. 13(J) to investigate personally every case under the 
S.I.T. Act and to file a charge-sheet personally in the Court of the Presi- 
dency Magistrate; and as there was no impediment to the filing of the charge- 
sheet by the investigating officer, the charge-sheet in the present case, signed 
and filed by the Inspector of Police, Vigilance Branch, C.I.D., Bombay, was 
properly filed and the objection raised on behalf of the accused was rightly 
overruled by the learned Presidency Magistrate. 

In view of these contentions, the only point which I have to consider in 
this case is as to whether an officer appointed to assist the special police officer 
appointed under s. 13 of the S.I.T. Act could file a charge-sheet under s. 173 
of the Code of Criminal Procedure in respect of the offences under the S.I.T. 
Act investigated by him. 

For this purpose it would be necessary, in the first place, to consider the 
provisions of the S.I.T. Act. Section 13 of the S.I.T. Act, which is the 
most important section to be considered in the present case, is as under: 

“18. (1) There shall be for each area to be specified by the State Government in this behalf 
a special police officer appointed by or on behalf of that Government for dealing with offences 
under this Act in that area. 

(2) The special police officer shall not be below the rank of— 

(a) an Assistant Commissioner of Police in the presidency towns of Madras and Calcutta; 

(b) a Superintendent of Police in the presidency town of Bombay; and 

(c) a Deputy Superintendent of Police elsewhere. 

(3) For the efficient discharge of his functions in relation to offences under this Act— 

(a) the special police officer of an area shall be assisted by such number of subordinate 
police officers (Including women police officers wherever practicable) as the State Government 
may think fit; and 5 

(b) the State Government may associate with the special police officer a non-official advisory 
body consisting of not more than five leading special welfare workers of that area (including 
women social welfare workers wherever practicable) to advise him on questions of general 
importance regarding the working of this Act.” 

In exercise of the powers of the State Government under this section, a noti- 
fication was issued on July 22, 1958 and published in the Government Gazette, 
The notification reads as under: 
“HOME DEPARTMENT 
Sachivalaya, Bombay-1, dated the 22nd July 1958. 
Suppression of Immoral Traffic in Women and Girls Act, 1956. 

No. PPA, 1257/84187—In exercise of the powers conferred by section 18 of the Suppression 
of Immoral Traffic in Women and Girls Act, 1956, (CIV of 1956), the Government of Bombay 
hereby— 

(í) appoints the officers specified in column 1 of the Schedule appended hereto to be the 
special police officers for the areas respectively specified against them in column 2 of that Schedule 
for dealing with offences under the said Act in those areas; and 

(ii) directs that the special police officers so appointed shall be assisted by the subordinate 
police officers, respectively, specified against them in coluinn 8 of the said Schedule. 
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SCHEDULE 
Officers Area Subordinate police officers 
The Superintendent of Police, Crime Greater (1) All police officers subordinate to 
Branch, Greater Bombay. Bombay. the Divisional Superintendents 


of Police in Greater Bombay. 
(2) All police officers subordinate 
to the Superintendent, Crime 
Branch. 
(8) All women police officers cf 
i Greater Bombay Police Force. 
The Deputy or Assistant Superin- The subdivision of a All police officers (including 
tendent of Police in charge ofa district constituted women police officers) sub- 
sub-division of a district or any for the purposes of ordinate to tbem. 
police officer not below the rank the Code of Crimi- 
of the Deputy Superintendent nal Procedure, 1898. 
of Police, temporarily holding : 
the additional charge of the 
Deputy Assistant Superintendent 
of Police of a subdivision of a 
district. . 





By order and in the name of the Governor of Bombay, 
vV. N. KALGHATGI, 
i Assistant Secretary to Government.” 

It appears that thereafter an Act was passed changing the designation of the 
officers concerned, known as the Maharashtra Police Officers (Change in 
Designation) Act, 1962 (Maharashtra Act XLVI of 1962). Under that Act 
the designation of the Superintendent of Police in Greater Bombay was 
changed to Assistant Commissioner of Police and this change was to be read 
in any notification or instrument or any other document after the commence- 
ment of the Act. Thus reading the provisions of this Act and the contents 
of the aforesaid notification, it is clear that so far as Greater Bombay area 
was concerned, it was the Assistant Commissioner of Police, Crime Branch 
who was the special officer under s. 18 of the S.I.T. Act. It is not disputed 
that the Vigilance Branch is one of the sub-branches of the Crime Branch of 
the police organisation in Greater Bombay. Hence the notification which says 
that the special officer appointed under it shall be assisted by the subordinate 
police officers specified in the third column would mean that all police officers 
subordinate to the Assistant Commissioner of Police, Crime Branch would be 
officers empowered to assist the special police officer under s. 13 of the S.I.T. 
Act. f 

Mr. Neemuchwalla is right in his contention that in view of the decision of 
the Supreme Court in H. N. Rishbud v. State of Delhi, investigation by the 
police under the Code of Criminal. Procedure consisted inter alia of the im- 
portant steps of formation of the opinion as to whether on the material col- 
lected there was a case to place the accused before a Magistrate for trial and 
if so, taking the necessary steps for the same would be by the filing of a 
charge-sheet under s. 173. He is also right in saying that this final step in 
the investigation, viz., the formation of the opinion as to whether or not there 
is a case to place the aceused on trial cannot be delegated to a subordinate 
police offcer. But the question is whether the officer, who is appointed as an 
officer to assist the special police officer under s. 18 and who has investigated 
into the offence, cannot file a charge-sheet in respect of the offence which he 
has investigated. An officer investigating files what is popularly known as 
the charge-sheet under s. 173 ef the Code of Criminal Procedure. Now that 
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section refers to an officer in charge of the police station. Such an officer is 
expected to forward to the Magistrate his report as required by the said 
section. It is only when the State Government has appointed a superior officer 
of police under s. 158, through whom such reports have to be submitted, that 
the officer in charge of the police station is expected to submit his report 
through the superior officer of police. Otherwise, it is the investigating officer 
in charge of the police station who has to file the charge-sheet. As a result 
of the filing of the report, the Magistrate would take cognizance of the offence 
in report. Now, s. 190 of the Code of Criminal Procedure, so far as it is 
applicable to the State of Maharashtra, is as follows: 


“180. (1) Except as hereinafter provided, any Presidency Magistrate and any Judicial 
Magistrate specially empowered in that behalf under s. 87 may take cognizance of any offence— 

(a) upon receiving a complaint of facts which constitute such offence; 

(b) upon a report in writing of such facts made by any police officer; 

(c) upon information received from any person other than a police officer; or upon his own 
knowledge or suspicion, that such offence has been committed.” 


Thus, s. 190(7)(b) does not in terms lay down that the report on the basis 
of which the Magistrate can take cognizance should be by any particular 
police officer. It is now well settled that the police report mentioned in the 
said provision is not limited to a report mentioned in Chapter XIV of the 
Code of Criminal Procedure. The word ‘any’ in s. 190(1)(b) is comprehen- 
sive enough to include a report lodged by a police officer even other than the 
police officer who made the investigation. As, however, the filing of the 
charge-sheet is an important step in the investigation of an offence and the 
investigation of the offence under the S.I.T. Act is to be done by special 
police officer or officers appointed to assist him, so far as offences under that 
Act are concerned, the reports will have to be made by the officers who are 
empowered to assist the special police officers. In my opinion, therefore, on 
a plain reading of s. 13 of the S.I.T. Act with s. 190(7) (b) of the Criminal 
Procedure Code, any police officer who was entitled to investigate into offence 
under the S.I.T. Act can make a report about the investigation done by him 
to a Magistrate and the Magistrate can take cognizance of the offences on the 
basis of these reports. Ordinarily, the word ‘assist’ means help. The police 
officers appointed to assist them give the help to special police officers in the 
discharge of their functions efficiently in relation to the offences under the 
Act. This implies that the Legislature intended that the assisting police 
officers appointed under clause (ii) of the notification issued by the Govern- 
ment of Bombay can do everything to help the special police officers subject 
to the provisions of the S.I.T. Act or the Code of Criminal Procedure. 
There is no provision in the S.I.T. Act which prohibits an assisting officer 
from filing a charge-sheet or sending a report to the Magistrate about the in- 
vestigation done by him. There is also nothing in the Code of Criminal Pro- 
cedure which prevents a Magistrate from taking cognizance of the offence on 
the basis of such report under s. 190(7) (b). Hence, in my opinion, in the 
present case the Inspector of Police, Vigilance Branch, who was an assistant 
to the special police officer under the 8.I.T. Act, could in law make a report 
about the investigation of offences made by him and the learned Presidency 
Magistrate was right in taking cognizance of the offences on the basis of that 
report. It was not at all necessary under any provision of the S.I.T. Act 
or under the Criminal Procedure Code that the decision with regard to the 
filing of the charge-sheet or the report had to be taken by the special police 
officer. Nor was it necessary that before the charge-sheet was filed, a direc- 
tion or order should have been obtained by the Inspector of Police from the 
special police officer, viz., the Assistant Commissioner of Police, Crime Branch. 


' The learned Government Pleader has submitted that the fact that there are 
several other provisions in the Act, for instance, the provisions under ss. 14 
and 15, which lay down that no arrest withoùt warrant can be made by 
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officer other than the special police officer or under his direction or guidance 
or subject to his prior approval, and any police officer, not below the rank of 
Inspector, even when delay would result and the delay in obtaining the order 
of the special officer would result in valuable evidence relating to the offence 
being destroyed or concealed and the person concerned may escape, can arrest 
such person only subject to certain conditions, viz., that immediately after the 
arrest, a report should be sent to the special police officer about the arrest 
or circumstances in which the arrest was made, goes to show that wherever 
the Legislature so contemplated, the Act confined the powers of investigation 
to the special police officer appointed under s. 13 and the Act made special 
provision in respect thereof. Section 15 lays down that a search without 
warrant can be made in certain instances by the special police officer after re- 
cording the grounds of his belief and hence no other police officer assisting 
him could search without a warrant. It is because the Legislature intended 
that such a power should not be exercised by any assisting police officer, that 
it has made it incumbent upon the special police officer to record the grounds 
for believing that the offence punishable under the Act has been or was be- 
ing committed in respect of a woman or girl living in any premises and that 
search of the premises with warrant cannot be made without undue delay. 
It is, therefore, submitted by the learned Government Pleader that if the 
Legislature had intended that the filing of the charge-sheet or making of the 
report was to be done only by the special police officer, the Legislature would 
have expressly said so. He argues that in the absence of any such express 
provision requiring the special police officer to do so, a police officer assisting 
the special police officer could file a charge-sheet. In my opinion, this con- 
tention is valid and must be accepted in view of the scheme of the S.I.T. Act 
creating the special police machinery to deal with the offences under the Act. 

The contention on behalf of the accused that the accused are prejudiced be- 
cause a special police officer did not apply his mind to the facts and circum- 
stances of the case before the charge-sheet was filed in Court is perhaps pre- 
mature. The special police officer Mr. Bagwe has been cited as a witness in 
the charge-sheet in the present case. There is nothing before the Court to 
indicate that he had not applied his mind to the facts and circumstances of 
the case before filing the charge-sheet. The learned Presidency Magistrate 
was, therefore, right in holding that there was nothing on record before him 
to show that the decision to file the charge-sheet which was really speaking a 
final report under the Code of Criminal Procedure was taken by the Inspector 
of Police who filed the charge-sheet and not by Mr. Bagwe. 

Mr. Neemuchwalla has urged’ that the decision of the Gujarat High Court in 
Rasiklal Manilal v. State of Gujarat supports his contention that no police 
officer other than the special police officer appointed under s. 13 can file a 
charge-sheet in respect of the offence under the S.I.T. Act. Now, the facts 
of that case were that the accused Rasiklal Manilal was convicted under s. 366 
of the Indian Penal Code and s. 5 of the S.I.T. Act in proceedings started 
on a complaint by one S who alleged inter alia that Rasiklal by deceitful 
means caused her to leave her place of residence and go to different places 
where she was forced to subject herself to sexual intercourse with different 
persons for money. She had further alleged that Rasiklal was helped by a 
pimp and Rasiklal was keeping all the money obtained from customers with him- 
' gelf. The police after completing the investigation into the complaint handed 
over the case to a special police officer who submitted a charge-sheet against 
Rasiklal and at the trial, Rasiklal was convicted by the City Sessions Judge, 
Ahmedabad and Rasiklal filed an appeal before the Gujarat High Court. The 
matter came before a single Judge. It was contended before him that thera 
was no officer validly appointed under the S.I.T. Act for the area where the 
offence took place and also, that, at any rate, the investigation in the case by 
the special police officer so appointed had not been done in compliance with 
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the provisions of the Act. The first contention was founded on the fact that 
no particular special officer was designated by his name and the learned Judge, 
Sarela J. overruled that contention holding that the scheme of the Act was 
not such that the special police officer must be appointed by name. Regard- 
ing the second contention, relying on the decision of the Supreme Court in 
Delhi Administration v. Ram Singh, it was contended that all the stages of 
investigation must be done by the special police officer himself. The learned 
Judge observed that in the facts and circumstances of the case, the provi- 
sions of the Act in so far as they required the special officers to deal with 
the offences were complied with inasmuch as in that particular case, the 
charge-sheet itself was filed by the special police officer and his subordinates 
had carried out the investigation under his orders and after verification of 
the statement, he had decided to file the charge-sheet. In the result, the ap- 
peal filed by Rasiklal was dismissed. This case, therefore, was decided on 
different facts and the question which is agitated before me was not consider- 
ed by the learned Judge, although the learned Judge has observed in the 
course of his judgment (p. 1109) : 


«It may be that certain functions have to be done by the special police officer himself 
for instance, Section 14 goes to show that an arrest without warrant is to be made only by the 
special police officer or under his direction or guidance or subject to his prior approval. How- 
ever, even in respect of arrest without warrant there are provisions in the said section 14 which 
permit such arrest without warrant by another officer in the circumstance set out in clauses 
(il) and (iii) of the proviso to that section, It is also possible to take the view that the powers 
for search, which are exercisable on the special officer entertaining reasonable grounds of belief 
as set out therein, have to be therefore, exercised by the special officer himself and such officer 
would also exercise the power of removal of the girl under that section. But these provisions 
would go to show that all other powers not expressly or by necessary implication required to be 
exercised by the special police officer can be exercised by his assistants under the implication of 
section 18. No doubt the assistants have to do so with a view to assist the special police officer 
and therefore the over-all charge or supervision must be with the special police officer. If subject 
to these limitations, the subordinates of the special police officer who aré to assist him, carry on 
investigation under the orders of the special police officer and thereafter hand over the charge 
papers to him and it is he who after verification of the statements decides whether or not to sub- 
mit the charge-sheet, it must be held that the provisions of the Act in so far as they require the 
‘speolal officer to deal with the offences have been complied with.” 

The next case relied upon by Mr. Neemuchwalla is the decision of the 
Allahabad High Court in Sint. Tara v. State. That case arose out of an ap- 
plication filed by the accused against the Magistrate’s order proceeding with 
the trial under s. 5 of the Suppression of Immoral Traffic Act and refusing 
to quash the charge-sheet submitted by the police. The police report in that 
case was submitted by a police officer who was not a special police officer ap- 
pointed by or on behalf of the State Government under s. 13(J) of the 
S.I.T. Act for dealing with the offences under the Act. The Magistrate be- 
fore whom the report was filed took cognizance of the offence on the police report 
and when an objection was raised to his taking cognizance of the offence, he pro- 
ceeded with the trial on the ground that there was no legal bar to his taking cog- 
nizance of the offence on a report submitted by a police officer other than a 
special police offcer. The accused went up in revision before the Sessions 
Judge who dismissed the revision summarily on the ground that the Supreme 
Court decision in Delhi Administration v. Ram Singh did not lay down that - 
the Magistrates could not take cognizance of the offence under other clauses 
of s. 190(J), Criminal Procedure Code. The Sessions Judge placed reliance 
upon the observations of the Supreme Court in H. N.’Rishbud v. State of 
Delhi referred to above. The High Court, however, set aside the order of 
the lower Courts on the ground that the Magistrate could not take cogniz- 
ance of the offence under S.I.T. Act on the basis of the report of an ordi- 
nary police officer and he had no option except to drop the proceedings when 
an objection to his jurisdiction was raised. With respect, the judgment of 


1968.] HARBHAJANKAUR V. STATE (A.CBR.J.)—Vaidya J. 787 


the Allahabad High Court is based on the decision of the Supreme Court in 
Delhi Administration v. Ram Singh and in the facts and circumstances of 
the case before the Allahabad High Court,:the proceedings before the Magis- 
trate were rightly quashed. The facts in the present case are, however, differ- 
ent. Here, the charge-sheet is filed not by an ordinary police officer but by 
a police officer who has been appointed to assist the special police officer under 
s. 13(7). I am, therefore, of the view that the said decision of the Alaha- 
bad High Court cannot assist Mr. Neemuchwalla and cannot be considered as 
an authority for defining the powers and duties of a police officer appointed 
to assist the special police officer under s. 13 of the Act. 


In Delhi Administration v. Ram Singh, the facts were that one Ram Singh 
was suspected of having committed an offence under s. 8 of the S.I.T. Act. 
Jet Ram, Sub-Inspector, who had not been appointed a special police officer 
by the State Government, investigated the case and submitted a charge-sheet 
to the Magistrate. The Magistrate quashed the charge-sheet holding that the 
special police officer alone was competent to investigate the case and that Jet 
Ram could not have investigated it. On revision by the State, the High 
Court agreed with the view of the Magistrate and dismissed the revision. The 
matter was carried to the Supreme Court by the Delhi Administration and 
the only point which was urged before the Supreme Court was as to whether 
a police officer who was neither a special police officer under the S.I.T. Act 
nor a police officer assisting the special police officer could validly investigate 
the offence under the Act. The majority of the Court in that case held: 


“We are therefore of opinion that the special police officer is competent to investigate and 

that he and his assistant police officers are the only persons competent to investigate offences 
under the Act and that police officers not specially appointed as special police officers cannot 
investigate the offences under the Act even though they are cognizable offences, The result is 
that this appeal by the Delhi Administration fails and is hereby dismissed.” 
With respect, the Court was not concerned in that case as to whether a 
charge-sheet was to be filed by a police officer who was assisting the special 
officer under s. 13 of the S.I.T. Act. However, the view of their Lordships 
that the special police officer and his assistant police officers are competent to 
investigate offences under the Act is based on the interpretation of the Act 
and if an assistant to the special officer can investigate, as stated by me above, 
there is nothing in the Act to prevent him from filing a charge-sheet against 
the accused. 


Regarding the point as to whether the Magistrate could, in the cireum- 
stances, rely on the observations in Rishbud’s case and take cognizance of the 
offence independently of the police report, under s: 190(/)(c) of the Criminal 
Procedure Code, it must be said that the observations of their Lordships in 
Rishbud’s case were made in the context of the provisions of the Prevention 

‘of Corruption Act, 1947 which do not contain provisions similar to 
the provisions of s. 13. In Delhi Administration v. Ram Singh, 
after their Lordships came to the conclusion that the charge-sheet was not 
filed by officers who had powers to investigate, they confirmed the order quash- 
ing the proceedings based on the said charge-sheet. In view of this decision, 
the learned Presidency Magistrate was, perhaps, not right in holding that he 
could, even if the charge-sheet was filed by a police officer who was not autho- 
rised to investigate into the offence, take cognizance of the offence under 
s. 190(1)(c). It is true that in the said decision the Supreme Court did not 
consider the effect of s. 190(/)(c) of the Criminal Procedure Code. How- 
ever, I do not wish to deal with this point finally in the present case, as, in 
my view, there can be no doubt that in Delhi Administration v. Ram Singh, 
the Supreme Court has clearly laid down that the police officers appointed to 
assist the special’ police officer are entitled to investigate. Hence it is not 
necessary to deal with:the point in view of the facts of the present case. 
Further, a proper consideration of the relevant sections in the S.I.T. Act, 
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viz„ ss. 13, 14 and 15 leaves no doubt in my mind that there is nothing in 
the S.I.T. Act which bars the filing of a charge-sheet by an officer appointed 
to assist the special police officer under s. 13 of the Act. 
In the result, the criminal revision application filed by the accused is dis- 
missed. Rule discharged. 
Rule discharged. 


APPELLATE CIVIL. 
` [NAGPUR BENCH] 


Before Mr. Justice Deshmukh. 


KEDARNATH GANGA GOPAL MISRA 
v 


SITARAM NARAYAN MOHARIL.* 


Indian Contract Act (IX of 1872) Sec. 28—Agreement between decree-holder in ejectment suit and 
judgment-debior that latier not to file appeal in consideration of one month’s time for vacating 
premises—-Whether agreement hit by 8. 28. 

An agreement was reached between the decree-holder in a suit for ejectment and rent and 
the judgment-debtor whereby the latter agreed not to file a second appeal against the decree 
on consideration of getting one month’s time for vacating the premises. On the question 
whether the agreement was affected by the provisions of s. 28 of the Indian Contract Act, 

Held, that as the judgment-debtor had gained breathing time of one month to find alter- 
native accommodation, that could be considered a good consideration for the contract, and 

that the contract was valid and enforceable and was not affected by 8.28 of the Act. 

A distinction has to be made between contracts which are opposed to public policy or 
contracts which are in absolute suppression of legal remedies and contracts which are in 

` the nature of bona fide settlement of a dispute or claim. Where parties evaluate circum- 
stances, make a compromise and actually derive benefit under it, they cannot be permitted, 
after the benefit is enjoyed, to turn round and plead bar of 3.28 of the Indian Contract Act, 

Anant Das v. Ashburner and Co, Moonshee Ameer Ali v. Maharanee Inderjeet Singh? 

" and Protap Chunder Dass v. Arathoon*, referred to. 


Ts facts are stated in the judgment. 


D. K. Khamborkar, for the appellant. 
N. 8. Munshi, for the respondent. 


DESHMUKH J. The respondent in this appeal is the landlord-plaintiff and 
the appellant is the defendant-tenant. A decree for eviction, rent and mesne 
profits was obtained by the respondent in the trial Court on April 30, 1965. 
The tenant-appellant filed an appeal against the decree in the District Court 
which came to be dismissed on August 22, 1966. As soon as decree in the trial 
Court was obtained the respondent filed petition for execution. Execution was 
stayed because of the stay order obtained from the appellate Court. Imme- 
diately the appeal was dismissed, a decree was produced and execution was 
revived, 

On August 31, 1966, plaintiff-decree-holder accompanied by the bailiff of the 
Court and the warrant for execution went to the doors of the present appellant. 
The plaintiff-decree-holder had all the means at that time to throw out the 
appellant and obtain physical possession of the premises. After some negotia- 


*Decided, February 2, 1968. Second Appeal Junior Division at Nagpur, in Civil Suit No. 
No. 809 of 1966 (with Civil Revision Appli- 626 of 1964. 
cation No. 220 of 1967), against the decision 1 (1876) LL.R. 1 All. 267, F.B. 
of R.R. Bhole, District Judge at Nagpur, in 2 (1871) 14 M.I.A. 203. 
Appeal No. 266 of 1965, from the decision of 8 (1882) LL.R. 8 Cal. 455. 
M. S. Ratnaparkhi, Second Joint Civil Judge, 7 
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tion, it appears that the appellant assured the respondent-plaintiff that he would 
not pursue any further remedy by way of Second Appeal provided one month’s 
time is given to vacate. It is alleged that respondent accepted this represen- 
tation and agreement was reached between the parties. It was reduced to writ- 
ing on the reverse side of the warrant for.execution at the instance of the 
baliff. With this arrangement being done, decree-holder-plaintiff returned and 
the warrant was lodged back in the Court. 

During that month which was obtained by the appellant as breathing time, 
he filed Second Appeal No. 309 of 1966. He also applied for stay. As soon 
as notice of the interim stay of execution was received by the respondent-plain- 
tiff he rushed to this Court and made civil application No. 194/1967. By that 
application it is urged that the appellant-defendant having agreed not to file 
the appeal and having obtained the advantage of sending back the warrant 
and the bailiff and having further obtained the time of one month, he cannot 
file the appeal. The appeal is incompetent and should be dismissed as such. 

This application is opposed by the appellant. He urged that the plaintiff- 
respondent gave him one month’s time under the warrant, without any repre- 
sentation by the judgment-debtor. That was an act of grace of the decree-holder 
and it was not a part of any contract. Having given him time and having 
made an endorsement to that effect, the bailiff and the decree-holder went away. 
They returned after some time and then demanded the second part of the — 
writing on the warrant from the appellant. Under threat and force he was 
made to write that part, by which he stated that he would not file any appeal. 
The giving of one month’s time by the decree-holder and the appellant’s agree- 
ment not to file the appeal are two independent and distinct events. Since 
this plea was raised, I passed an interim order by framing an issue which was 
sent down for recording evidence and certifying the same. In respect of that 
issue, the trial Court certified that the two parts of the writings are the result 
of a ‘single transaction of agreement between the parties. The plaintiff-decree- 
f pinti plea has been accepted as it is supported by the bailiff and another 

Ki bss Arvind Khandekar. The defence of the judgment-debtor has been 

sete. When the papers reached the appellate Court, the learned District 

t heard the counsel on both sides and confirmed the ‘findings given by the 

tla ‘Cone. In this manner, the appeal along with the application has now 
come up again for hearing. 

Only two points arise for my consideration. Shri Khamborkar, appearing 
‘for the appellant, urged that the finding given by the two Courts below should 
not be accepted. He read out to me a portion of the bailiff’s statement. The 
bailiff nowhere proves the alleged terms of agreement. In the circumstances, 
it is urged that the allegation of the plaintiff-deeree-holder should not be 
accepted. I-see no force in this argument. The bailiff may not have heard 
the discussion between the parties. The point on which he corroborates the 
plaintiff-decree-holder fully is that both the parts of the writing on the re- 
verse of the warrant took place at one and the same time. Both the writings 
of the deeree-holder as well as the judgment-debtor are a result of a single 
transaction of agreement between the parties. If this is so, it obviously means 
that the decree-holder agreed to accommodate the judgment- debtor by giving 
him one month’s time to remove kit and to find alternate accommodation. He 
gave this accommodation because the judgment-debtor agreed not to file any 
appeal. This is, therefore, a case where a decree-holder could have thrown out 
the judgment-debtor along with his kit. Nothing prevented him in law from do- 
ing so. Even then knowing how litigation can be protracted the decree-holder 
seems to have made peace with the judgment-debtor by giving him one month’s 
time to vacate. In the circumstances, I agree with the findings given by the 
two Courts below and hold that there was an agreement reached between the 
judgment-debtor and decree-holder which is reflected in the writings of the 
two parties, The agreement was that the judgment-debtor shall not file any 
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appeal in the High Court against the decree of the District Court on the con- 
sideration of getting one month’s time for vacating the premises. 

The second point that arises for consideration is whether such an agreement 
is legal and valid. If it is a valid agreement, then the appellant shall not be 
allowed to proceed with his remedy of the appeal. Shri Khamborkar in that 
behalf relied upon the provisions of s. 28 of the Indian Contract Act. Every 
agreement, by which any party thereto is restricted absolutely from enforcing 
his rights under or in respect of any contract, by the usual legal proceedings 
in the ordinary tribunals, is declared void. Shri Khamborkar urges that the 
judgment-debtor had a right in law to prosecute his further remedies under 
the Code of Civil Procedure. The right of appeal, against the decree of the 
District Court, could be exercised by him at his volition. However, by the 
contract made with the decree-holder, he is prevented from filing any such 
appeal. This is a contract in contravention of s. 28 and cannot be enforced. 

It is not possible to accept this argument. In fact, this is not strictly a 
contract by which the appellant has agreed not to follow legal remedies by 
usual legal proceedings in the ordinary tribunals of the land. The circum- 
stances under which the agreement came to be effected and the nature of that 
agreement must be noted, in order to understand the real implication of that 
agreement. This was a simple suit between landlord and tenant, where the 
landlord had already obtained the permission of the Rent Controller for ter- 
minating the tenancy. The suit had resulted in a decree in the two Courts 
below. Undoubtedly, the appellant had a right to file an appeal in this Court. 
Whether any success would be obtained in the appeal or not is at best a matter 
of guess work at that stage. For ought we know, the appeal may be dismissed 
in imine at the motion hearing. A warrant for possession was already issued 
and the bailiff was standing in the door along with the decree-holder. If 
nothing was done at that time, the judgment-debtor stood the prospect of being 
thrown out from the premises with his bag and baggage. From the evidence 
led it appears that there were some other persons living with the judgment- 
debtor. The prospect of being thrown out along with those persons and. the 
personal effects was obviously serious. When decrees are passed in Courtsi,it | 
is common knowledge that compromises are effected out of Court or adjustments 
are made in the decrees which are got certified from Courts. These are’ valid 
contracts. Even though a person has got a right of appeal, he is not obliged to 
file an appeal against the decree. If no appeal is filed during the period of limi- 
tation, the decree becomes final. In the circumstances, if the judgment-debtor 
has gained breathing time for finding alternate accommodation and has put off 
the evil day by one month, that could be considered a good consideration for 
such a contract. This is not a contract which is affected by s. 28 of the Indian 
Contract Act. A distinction has to be made between contracts which are oppos- 
ed to public policy or contracts which are in absolute suppression of legal remedies 
and contracts which are in the nature of bona fide settlement of a dispute or 
claim. Where parties evaluate circumstances, make a compromise and actually 
derive benefit under it, they cannot be permitted, after the benefit is enjoyed, 
to turn round and plead bar of s. 28 of the Contract Act. 

Shri Munshi, for the respondent, has relied upon several judgments, but it 
would be enough to refer to a few of them. The first judgment relied upon is 
a Full Bench decision of the Allahabad High Court in the case of Anant Das 
v. Ashburner and Co. Plaintiff Ashburner and Co. had obtained a money- 
decree against Anantdas. The judgment-debtor agreed with the decree-holder 
that he would not file an appeal against the decree provided the time stipulated 
by the agreement was given to him for making payment. Accordingly, time 
was granted. Inspite of this agreement, Anantdas filed an appeal. It was 
objected by the respondent that the appeal was incompetent in view of the 
agreement arrived at between the parties. On behalf of judgment-debtor, 
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Anantdas, it was sought to be argued that the contract was vitiated by the 
provisions of s. 28 of the Indian Contract Act. The Full Bench of the Allahabad 
High Court negatived this contention by pointing out that the agreement 
was not prohibited by s. 28 of the Indian Contract Act and that the appellate 
Court was bound by the rules of justice, equity and good conscience to give 
effect to it and refuse to allow defendant to proceed with the appeal which 
he had instituted in contravention of it. The Full Bench points out that s. 28 
of the Indian Contract Act incorporates a well recognised rule of English Courts 
which prohibits all agreements purporting to oust the jurisdiction of the Courts; 
but notwithstanding this rule, it was long since determined that if a person 
after mature deliberation enters into an agreement for the purpose of com- 
promising a claim bona fide made to which he believes himself to be liable, and 
with the nature and extent of which he is fully acquainted, the compromise of 
such a claim is a sufficient consideration for the agreement, and the agreement 
is valid. 

The next judgment relied upon is a Privy Council decision in Moonshee 
Ameer Ali v. Maharanee Inderjeet Singh? In an appeal that was pending in 
the High Court, the parties agreed that the High Court need confine its judgment 
only to one issue and they agreed to abide by the finding on that issue. No 
appeal would be filed against the decision. The High Court accordingly found 
on that issue and held the Mukhtyarnama concerned to be a forged document. 
Being aggrieved, and inspite of the undertaking in the High Court, the appel- 
lant appealed to Her Majesty in Council. On a preliminary objection being 
raised that such an appeal does not lie, their Lordships of the Privy Council 
upheld that objection. Their Lordships of the Privy Council pointed out 
that by confining the decision of the High Court to the genuineness of the 
Mukhtyarnama, the appellant was really substituting a non-suit for an adverse 
verdict, leaving it open to Bahoo Bischen Singh and the appellant himself, if 
he can get a new and genuine document in his favour to bring a fresh suit. It 
was, therefore, held that this was a good consideration and the contract was 
valid. The appeal was, therefore, dismissed on that preliminary ground alone. 
The ratio of both these judgments has been followed in the Division Bench 
decision of the Calcutta High Court in Protap Chunder Dass v. Arathoon. The 
facts of that case show that a judgment-debtor against whom decree was obtain- 
ed was arrested and brought before the Court. He then made an application 
by which he agreed not to file an appeal against the decree and claimed some 
time for making payment of the decree. The plaintiff-decree-holder agreed to 
this proposal and gave him time to make payment of the decree. On this 
agreement being reached, which the Court accepted, the judgment-debtor was 
released from arrest. Inspite of it, the judgment-debtor filed an appeal and 
a preliminary objection was raised that such an appeal was incompetent. Fol- 
lowing the principle laid down in the above two cases, the Calcutta High Court 
says that the judgment-debtor having induced the deeree-holder to believe, 
and having expressly undertaken that he would not prefer an appeal, and 
having by this representation and undertaking procured his own release from 
arrest, was estopped from acting contrary to his deliberate representation and 
undertaking. 

Shri Khamborkar argued before me that the endorsement made by the judg- 
ment-debtor relates to a future undertaking not to file an appeal. I do not 
see any substance in this argument. The Contract Act conceives of agreement 
for which consideration could be for something done in the past or being done 
at present or to be done in the future. There is no illegality in the agreement 
arrived at between the judgment-debtor and the decree-holder. In the cir- 
cumstances discussed above, I am satisfied that the agreement incorporated on 
the reverse side of the warrant is not affected by the provisions of s. 28 of 
the Indian Contract Act and is a valid and enforceable agreement. I would, 


2 (1871) 14 M.I.A. 208. 5 3 (1882) I.L.R. 8 Cal. 455. 
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therefore, hold that the present appellant is not entitled to, prosecute the 
appeal. The appeal itself is to be held incompetent and dismissed as such 
with costs. 

In view of this judgment in the main appeal, counsel agree that Civil Revi- 
sion Application No. 220 of 1967 becomes infructuous and should be dismissed 
as such. There shall be no order as to costs in that revision application. 

d Order accordingly. 


CRIMINAL REVISION. 
[NAGPUR BENCH] 


Before]Mr. Justice Chandurkar. 
ee BHAILAL JAIN 


THE STATE OF MAHARASHTRA. i 


Maharashira Foodgrains Dealers Licensing Order, 1963. Clause 4—Licence in Form B, Condition 
No. 7-A—Whether register in Form D to be maintained when dealer has no dealings with 
retail dealers—Essential Commodities Act (X of 1955), See. 7 (1) (a) (1). 

It is not obligatory on a dealer to maintain a register of retailers in Form D as jia 
by Clause 7 (A) of the licence given under the Maharashtra Foodgrains Dealers Licensing 
Order, 1963, when he has no dealings with retail dealers. 

State v. Shankarlal,) referred, to. 


Tue facts appear in the judgment. 


V. R. Manohar, for the applicant. 
P. G. Palshikar, Assistant Government Pleader, for the opponent. 


CHANDURKAR J. The short question in this revision application is whether 
the conviction of the accused-applicant under s. 7(1)(a@) (J) of the Essential 
Commodities Act for his failure to maintain a register of retailers in Form D 
as required by cl. 7(A) of the licence given under the Maharashtra Food- 
grains Dealers Licensing Order, 1963, is proper. The applicant is a dealer 
who admittedly holds a licence issued under the Maharashtra Foodgrains 
Dealers Licensing Order, 1963. Clause 3 of the Order provides that no per- 
son shall carry on business as a dealer except under and in accordance with 
the terms and conditions of a licence issued in this behalf by the licensing 
authority. Clause 4 of this Order provides for a form in which a licence is 
granted. It is granted in Form B and condition No. 7 of this licence requires 
that a licensee, if he is a wholesaler, shall sell such foodgrains only to re- 
tailers (including himself if he also sells in retail) who are registered with 
him and in accordance with such directions as the Licensing Authority or any 
officer authorised by that authority in this behalf, may give from time to time. 
This condition also requires that the register of retailers shall be in Form D. 
It is the breach of this condition for which the accused was prosecuted be- 
cause when his shop was raided on November 4, 1965, no such register of re- 
tailers in Form D was found. He was, therefore, prosecuted and the trying 
Magistrate found that the accused had failed to maintain the register in Form 
D and had committed a breach of the condition of the licence which made him 
liable under s. 7(7)(a)(J) of the Essential Commodities Act. He was also 
prosecuted for other breaches with which we are not concerned in this case. 
The Magistrate convicted him and sentenced him to suffer imprisonment till 
the rising of Court and to pay a fine of Rs. 500. 

This conviction was challenged by him by a revision application, but the 
learned Sessions Judge also found that a failure to maintain a register in Form 
D amounted to a breach of the condition of the licence. The learned 
Sessions Judge further found that such a register must be maintained irrespec- 

*Decided, June 12,1968. Criminal Revision 1967, decided by Deshmukh J., on October 
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tive of the fact that there were no dealings with retail dealers and merely be- 
cause there were no dealings that does not exonerate the licensee from having 
a register. It is this conviction which is now challenged by this revision 
application. 

The learned counsel for the applicant accepted the finding that no register 
in Form D was maintained by the applicant, but he contended that the prose- 
eution had failed to establish that the applicant in fact dealt with any retail 
dealers or sold any grain to them and unless it was shown that there was a 
dealing with retail dealers it was not obligatory on the applicant to maintain 
a register of retail dealers as required by the conditions of the licence. In 
order to appreciate this contention it is necessary to reproduce condition 
No. 7-A of the licence which is as follows: 

“7-A (1) The licensee if he is a wholesaler shall sell foodgrains only to retailers (including 
himself if he also sells in retail ) who are registered with him and in accordance with such direc- 
tions as the Licensing Authority or any officer authorised by that authority in this behalf, 
may give from time to time. The register of retailers shall be in Form ‘D’. 

(2) ‘The licensee who is a wholesaler may sell foodgrains direct to consumers at wholesale 
rates in quantities of a bag or more. Such sales shall be entered in a separate register showing 
the correct names, addresses and other details of the consumers, to prove their identity.” 
The condition No. 7-A which is reproduced above is in two parts. The first 
relates to a sale to retailers and second relates to a sale to consumers at whole- 
sale rates in quantities of a bag or more and the scheme is that the persons 
to whom sales are made by the wholesaler must be capable of being ascertain- 
ed because he is required to sell only to those retailers who are registered with 
him. It is the names of these retailers who are registered as persons to whom 
the wholesaler is entitled to sell that are required to be entered in the regis- 
ter of retailers. Thus, before a person is said to have contravened this pro- 
vision, it must be shown that there were some retailers to whom the whole- 
saler sold foodgrains and if, in fact, there were no retailers who purchased 
grain from him, there would be no name to be included in the register. If 
there were no names to be included in the register there is really no neces- 
sity to maintain a register. Maintenance of register clearly implies that there 
is some information which is required to be incorporated in the register and 
this information in terms of condition No. 7-A(1) of the licence is the names 
of the retailers to whom the wholesaler has sold foodgrains. 

The facts in the instant case will show that the prosecution has completely 
failed to establish that the wholesaler has sold foodgrains to any retailer. The 
prosecution evidence does not even go so far as to show that at any time the 
foodgrains were purchased by any retailer from the applicant. On the other 
hand, there is an admission of P.W. 2 Madhavrao Patil, who is a Police 
Inspector, that he did not make inquiry with a view to ascertain the fact 
whether the accused had sold wheat by wholesale to retail licence dealers or 
otherwise. Thus, there is no evidence to show that the petitioner had sold 
any foodgrains to any retailer and if that was so, I fail to see why a register 
of non-existent retail dealers was required to be maintained by the applicant. 
The learned Sessions Judge was therefore not right in holding that even if 
there are no dealings the wholesale dealer is not exonerated from maintaining 
a register in Form D. A similar view bas been taken by this Court in State 
v. Shankarlal? The applicant, therefore, could not be said to have commit- 
ted any breach of the condition No. 7-A of the licence issued to him under 
the Foodgrains Dealers Licensing Order, 1963. He has, therefore, not com- 
mitted a breach of the provisions of s. 7(1)(a)(1) of the Essential Commodi- 
ties Act. 

The revision application is allowed. The conviction and sentence passed 
against the accused is set aside. The fine paid by the accused be refunded 
to him. Application allowed. 


1 (1967) Criminal Reference No. 86 of 17, 1967 (Unrep.). 
1967, decided by Deshmukh J., on October 
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Before Mr. Justice Vaidya. 
B. A. SAMANT v. THE STATE OF MAHARASHTRA.* 


Prevention of Food Adulteration Act (XXXVII of 1954), Secs. 10(7), 11, 16—Prevention of Food 
Adulleration Rules, 1955. Rule 14—-Provisions of 8. 10 (T) whether mandatory—Effect of 
breaches in performance of duties by Food Inspector—Criminal Procedure Code (Act V of 
1898), Sec. 103. 


Offences under s. 16 of the Prevention of Food Adulteration Act, 1954, are grave ones and 
before an accused person can be convicted the Court must be satisfied beyond any reason- 
able doubt that the accused sold the adulterated article of food. 

Section 10(7) of the Prevention of Food Adulteration Act, 1954, does not require a 
memorandum to be kept of what was done by the Food Inspector. He must, however, be 
accompanied by witnesses whose signatures must be obtained not merely on the samples 
obtained, but also to show that at every stage i.e, of entry, inspection and taking of sample, 
the witnesses were present. These are mandatory provisions and the Food Inspector must 
scrupulously follow them every time he enters premises for the purpose of taking samples. 

Breaches in the performance of his duties by the Food Inspector under s. 10(7) of the Pre- 
vention of Food Adulteration Act, 1954, and rule 14 of the Prevention of Food Adulteration 
Rules, 1955, may not necessarily result in vitiating the trial but they will affect his credibility. 
A Food Inspector who does not care to follow strictly the mandatory provisions of the Act 
and the Rules cannot be assumed to have much regard for truth. Even though he may be 
truthful, the rule of prudence requires the Court to insist on some corroboration to his evi- 
dence. Wherever his evidence is challenged or is liable to be challenged, it is destrable that 
the witness who accompanied the Food Inspector should be examined, so that the evidence 
of the witness will lend assurance and ccrroboration to the evidence given by the Food 
Inspector. t 


Tus facts are stated in the judgment. 


A. A. Peerbhoy, with S. C. Thube, for the appellant. 
R. G. Rege, Hon, Assistant to Government Pleader, for the State. 


Vara J. This is an appeal filed by the accused against the conviction 
and sentence passed by the learned Presidency Magistrate, 11th Court, Kurla, 
Bombay under s. 16(7)(a)(4) of Prevention of Food Adulteration Act, 1954, 
read with s. 7 (2) of the said Act and Rule 5A 11.01.02 of Appendix B to the 
Prevention of Food Adulteration Rules, 1955. 


The prosecution was started on a complaint filed by the Medical Officer of 
Health, L& M Wards, Kurla, of the Bombay Municipal Corporation, Bombay, 
on July 18, 1966, in the Court of the learned Presidency Magistrate, 11th 
Court, Kurla, Bombay with the previous written consent of the Deputy Exe- 
cutive Health Officer, who is the Officer authorised by the Bombay Municipal 
Corporation under s. 26(1) of the said Act for consenting to the prosecution 
under the Act. In the complaint it was alleged that the accused who is the 
proprietor of a milk shop viz. Asha Dairy Farm situate at Abu Bakar’s Com- 
pound, 77, Old Agra Road, Kurla, Bombay, sold buffalo’s unboiled milk on 
June 2, 1966, at 11.15 a.m. in contravention of the aforesaid section and rules, 
because the said milk contained extraneous water 17.7 per cent. 


The only witness examined in support of the complaint was Ramchandra 
Rajaram Kumar (P.W. 1), Food Inspector, attached to L & M Wards, Kurla, 
of the Bombay Municipal Corporation. He’ stated that on June 2, 1966, at 
about 11.15 a.m., he visited the milk shop of the accused, identified himself 
as the Food Inspector and demanded from the accused 700 mili litres of 

*Decided, July 10, 1968. Criminal Appeal Presidency Magistrate; 11th Court, Kurla, 


No. 1501 of 1966, against the order of convie- “Bombay, iñ Case No. 1173/MH of 1966, 
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buffalo’s milk. He paid the accused Rs. 1.40 P. as the price of the milk and 
then gave him notice under Form No. 6 stating that the sample was taken 
for public analysis. He obtained the signature of the accused on the acknow- 
ledgment. He divided the milk in three equal parts adding 8 drops of for- 
malin in each bottle. He sealed the bottles and packed them in the presence 
of a witness. He gave one sample to the accused, retained one in his office 
and sent the third one to the Public Analyst, on June 2, 1966. The Public 
Analyst gave his report on June 23, 1966, certifying the result of the analysis 
of the sample sent as under: 

“Fat: 5-5 per cent.; Solids not-fat: 7-4 per cent. 

Preservatives: Formalin detected.” 

The Public Analyst was of the opinion that the said sample contained the per- 
centages of foreign ingredients as under: 

““Hxtraneous water: 17.7 per cent.; Fat Deficiency: 0 per cent.” 

On receipt of the said report, Ramachandra Kumar (P.W. 1), Food Inspector 
submitted the offence sheet, exh. ©, to the Deputy Executive Health Officer, 
Bombay Municipal Corporation for his written consent for prosecution The 
Deputy Executive Health Officer thereupon directed the Medical Officer, L & M 
Wards, who is also the Food Inspector, to launch the prosecution and the the com- 
plaint came to be lodged against the accused. The accused made an applica- 
tion to the Court that the sample with him should be sent to the Central Food 
Laboratory, Calcutta under s. 13 of the Prevention of Food Adulteration Act. 
‘The witness then stated that the sample retained with the accused was sent to 
the Central Food Laboratory, after verifying the receipt, seal thereon ete., 
which were found to be intact. Exhibit D is the report of the Central Food 
Laboratory, dated September 20, 1966. The relevant portion of the said re- 
port reads thus: ; 

‘Milk Fat: 5-4 per cent. 

Milk solids: 7-1 per cent. 

Other than Starch and milk fat canesugar: Absent. 

Opinion: The sample of buffalo milk contains 21 per cent. of added water 
and is adulterated”. ` i 
In the cross-examination the witness stated that when he visited the shop of 
the accused, along with him were witness Gopinath, a Senior Food Inspector 
and a peon from the office and gave the address of witness Gopinath. 

The accused examined as his witness, Gopinath (D.W. 1), who stated that 
he had gone to the accused on the date on which the sample was taken by 
witnes$ Kumar. At that time the other Inspector had also gone to the accus- 
ed. When the sample was taken, the accused was in his office. The witness 
was asked to see the sampling and sealing of the bottles and to sign the re- 
ceipts and labels as a witness. He was not shown the empty bottles. In 
cross-examination the witness stated that he was receiving milk from the 
accused for about one and half years. The distance between the place where 
the milk was filled in and the office of the accused was about 25 feet and the 
office and the place of storing of milk were in one shed. He also admitted 
that from the office of the accused, the place where the milk was filled in was 
visible and that both he and the accused were present when the sample was 
taken. 

The accused also examined as his witness the other Food Inspector Anant 
Govind Gawankar (D.W. 2), who stated that he was supervising the work of 
junior officers and that he had gone to the place of the accused on June 2 
1966, at about.11.15 a.m. to take a sample of milk. Along with him were 
two Assistant Food Inspectors and two peons. He asked the accused whether 

~he did the whole-sale business or retail one and the accused said that he was 
doing both. It was he who demanded the sample from the accused. He saw 
at that time about 500 Handas of milk on the platform just near the office, 
The accused told the Food Inspectors that they may choose any one of the 
B.U.R.—35 
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Handas to take a sample and this witness told his junior officers to select the 
Handas. Assistant Food Inspector then selected two handas and demanded 
700 mili litres of milk from each. The accused told them that one of the 
IHandas contained cow’s milk. One sample that wag taken by Kumar was 
cow’s milk and the other selected by Kumar was buffalo’s unboiled milk. The 
Handa (vessel) from which Kumar took the sample contained about 20 litres. 
The accused gave the milk to Kumar. After taking the sample Kumar went 
to the office of the accused for sealing. 


The accused admitted that Food Inspector Kumar (P.W. 1) took 700 mili 
litres of milk and that he passed a receipt for Rs. 1.40 P. as the price of the 
milk. He also admitted having received the notice in Form No. 6 and that 
the sample was divided into three equal parts and formalin was added to each 
bottle. He further admitted that the bottles were labelled and one of the 
bottles was given to him. He admitted his signature on the receipt for 
Rs. 1.40 P. He also said that one witness was present at the place and the 
witness had signed the labels and the sample bottles as well as the receipt. He 
had nothing to say with regard to the report of the Public Analyst or the 
report of the Central Food Laboratory. He, however, pleaded not guilty to 
the charge, which was framed on October 21, 1966, by the learned Presidency 
Magistrate, which stated that the accused sold buffalo’s unboiled milk to wit- 
ness Kumar and it contained extraneous water 21 per cent. 


The learned Presidency Magistrate on the basis of the above material con- 
victed the accused, assuming that the accused in his statement under s. 342 of 
the Criminal Procedure Code admitted the prosecution case. It must be noted 
here that before the Presidency Magistrate the accused was not represented 
by any advocate. The statement under s. 342 of the Criminal Procedure Code 
recorded in the case purports to be in answer to the one question put by the 
learned Magistrate, viz. ‘‘What do you wish to say with reference to the 
evidence given and recorded against you’. In answer to that question, al- 
most every other sentence begins with the words ‘‘it is true’’, ‘‘it is not true,” 
ete., which clearly means that different questions were put to the accused. I 
am aware that that is the practice followed in the Presidency Magistrates’ 
Courts with regard to the recording of the statement of the accused under 
s. 842 of the Criminal Procedure Code. Section 364 of the Criminal Proce- 
dure Code requires that whenever the accused is examined by the Magistrate, 
the whole of such examination including every question put to him and 
every answer given by him should be recorded in full, in the language in 
which he was examined, or if that is not practicable, in the language of the 
Court or in English. But that does not apply to a trial held by a Presidency 
Magistrate and, therefore, the manner in which the statement of the accused 
has been recorded in this case cannot be considered to be illegal. But here 
the statement as recorded does indicate that the questions put to the aceused 
were not only with regard to the circumstances which were appearing against 
him but virtually by way of cross-examination. Thus, the accused was asked 
whether it was true that he gave 700 mili litres of milk to Kumar (P.W. 1) 
and his answer was “It is not true that I gave 700 mili litres of milk to 
Kumar. I told Kumar to take sample from the tin which was in front of 
me about 35 feet away.’ Then it appears a question was asked as to whether 
he admitted signature on exh. A and the accused has admitted the same. 
Then he was asked about the presence of the witness and the witness signing 
on the labels of the sample bottles and the accused has replied in the affrma- 
tive. These answers show that the questions put to the accused were so word- 
ed as to elicit from the accused the truth or otherwise of the prosecution case. 
They do not suggest that the circumstances against the accused were put to 
him in order to enable him’ to explain them, if possible. It was, therefore, 
wrong on the part of the learned Presidency «Magistrate to assume that the 
accused had admitted the case of the proseention, in view of the fact that the 
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whole of the statement under s. 342, Criminal Procedure Code was in answer 
to the questions which were more or less the questions in the nature of put- 
ting the prosecution case to the accused. At the same time it must be stated 
that the learned Magistrato did ask the accused to explain as to what he had 
to say .with regard to the report of the Central Food Laboratory and the 
report of the Public Analyst and to that question he stated that he had no- 
thing to say about it. It is also true that as regards the circumstance that 
the Food Inspector was given milk sample by the accused, the accused said 
that he did not give the sample, but the Food Inspector took it. Hence it 
is clear that the accused has denied having given the sample voluntarily and 
whatever statement he has made is only with regard to the questions put to 
him and not with respect to all the circumstances appearing against him. 
Hence it is necessary to consider whether the prosecution has established its 
ease independently of the statement of the accused. 


Mr. Peerbhoy, the learned counsel for the accused, contended that after the 
amendment of the Prevention of Food Adulteration Act by Act XLIX of 
1964, the offences under the said Act have grave consequences and it is neces- 
sary, in the ends of justice, that the Courts should insist on strict proof of 
the case by the prosecution. He urges that in the present case, the Food 
Inspector did not care to observe the provisions of s. 10(7) which require 
him to keep one or more persons present from the time he enters the shop 
till he takes the sample of food. He submits that in view of the evidence of 
Gopinath (D.W. 1), it is clear that he was not taken by the Food Inspector 
from the time of his entry in the shop and still he was asked to sign the 
-labels on the sample bottles. He further relies on rule 14 of the Prevention 
of Food Adulteration Rules, 1955, which requires that the sample of food for 
the purpose of analysis should be taken in a clean and dry bottle and sub- 
mits that in the present case the Food Inspector has not even cared to see 
that the bottles in which the samples were taken were clean and dry ones. 
He contends that the Food Inspector did not even care to examine witness 
Gopinath in support of his case, nor was any other witness examined to cor- 
roborate the version of the Food Inspector. He has also relied on the discre- 
paney obtaining between the analysis done by the Public Analyst and the one 
done by Central Food Laboratory, particularly in regard to the water con- 
tents and contends that it is quite possible that the Food Inspector might 
have taken the bottles, for the purpose of samples, which contained a little 
water. In any event, there is no other evidence explaining the discrepancy 
between these two reports and although the report of the Central Food Labora- 
tory supersedes the report of the Public Analyst, under s. 13(3) of the Act, 
both the reports are relevant for the purpose of considering as to whether the 
reports are based on some rational basis. According to him, the difference in 
the extraneous water contents, as mentioned in the two reports, can be explain- 
ed only on one hypothesis that the bottles in which the samples were taken 
were not clean and dry as required by rule 14. He further contends that a 
reasonable doubt should arise in the mind of the Court with regard to the 
manner in which the samples were taken, particularly because, Gopinath 
(D.W. 1) stated that he had not seen the empty bottles. 


For appreciating the contentions raised by Mr. Peerbhoy it is necessary, first, 
to consider the relevant sections and the rules under the Prevention of Food 
Adulteration Act, 1954, and the Prevention of Food Adulteration Rules, 1955. 
Section 7, in so far as it is material, states that no person shall himself or 
by any person on his behalf manufacture for sale, or store, sell or distribute 
any adulterated food. ‘‘Food’’ is defined in cl. (v) of s. 2 as any article 
used as food or drink for human consumption other than drugs and water 
. and includes any article which ordinarily enters into or is used in the com- 
position or preparation of human food and any flavouring matter or condi- 
ments. The word ‘‘adulteraféd’’ is defined in cl. ($) of s. 2 which says that 
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an article of food shall be deemed to be adulterated in certain. circumstances. 
The material circumstance,.so far as the present case is concerned is contained 
in cl. (Z) of the definition which says: 

“If the quality or purity of the article falls below the prescribed standard or its constituents 

are present in quantities which are in excess of the prescribed limits of variability.” 
The word “prescribed’’ is defined in cl. (wii) of the said section, as meaning 
preseribed by rules made under the Act. The relevant rule is Rule 5 which 
says that the standards of quality of the various articles of food specified in 
Appendix B to these rules are as defined in that Appendix. So far as buffalo’s 
milk is concerned we have to turn to the relevant provision in Appendix B, 
which says: 

“A, 11.01.02. Buffalo milk shall contain not less than 5.0 per cent of milk fat except in 
Delhi, Punjab, PEPSU, Uttar Pradesh, Bihar, West Bengal, Assam, Bombay and Saurashtra 
where it shall not be less than 6 per cent. The milk solids other than milk fat, shall be not less 
than 9 per cent.” 


It may be noted here that the report of the Director of Central Food Labo- 
ratory at exh. D, shows that the milk fat in the sample which was sent at the 
instance of the accused to him was only 5.4 per cent. and the milk solids other 
than milk fat was only 7.1 per cent. and hence the sample of milk in the 
present case was below the standard preseribed under Appendix B. It may 
also be noted here that apart from asking ‘the accused a general question as to 
what he had to say about the report, no particular question was asked to 
him as to what he had to say about the milk being below the standard pre- 
seribed under the Prevention of Food Adulteration Rules. If he was asked 
a specific question, perhaps, he would have given some explanation as to how 
milk fat contents and milk solids other than milk fat contents were below 
-the standard prescribed. Merely asking the accused, who was unrepresented, 
as to what he had to say about the report cannot be considered to be giving 
an opportunity to the aceused to explain the circumstances appearing in the 
evidence against him. 

Coming back to the other relevant provisions of law, the important section 
under which the person who contravenes s. 7 is penalised is s. 16. Section 
16(7), in so far as it relates to this case, lays down: 

. “10. (1) If any person— 

(a) whether by himself or by any other person on his behalf imports into India or manu- 
factures for sale, or stores, sells or distributes any article of food— 

($) which is adulterated... 
he shali, in addition to the penalty to which he may be liable under the previsions of section 6, 
be punishable with imprisonment for a term which shall not be,less than six months but which 
may extend to six years, and with fine which shall not be less than one thousand rupees: 
Provided that-— 


the court may for any adequate and special reasons to be mentioned in the judgment, impose a 
sentence of imprisonment for a term of less than six months or of fine of less than one thousand 
rupees or of both imprisonment for a term of Jess than six months and fine of Jess than one thou- 
sand rupees.” 
Clause (JD) of the said section provides for enhanced penalties for the 
second or the subsequent offence. Before March 1, 1968, s. 16 provided for 
the first offence imprisonment for a term which extended upto one year or 
fine which may extend up Rs. 2,000 or with both. There was no minimum 
sentence required to be imposed. After the amendment by Act XLIX of 1964 
which came into force on March 1, 1965, the offence under s. 16 of the Act 
has, therefore, become a grave one and the Court should normally insist on 
strict proof of the offences committed by the accused in the manner required 
by law. 

The relevant provisions of law relating to the procedure to be followed by the 
Food Inspector before taking a sample are contained in ss. 10 and 11 of the 
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Act. Section 10 empowers the Food Inspector to take samples of any article 
of food from any person selling such article and to inspect the place where 
the article is exposed for sale and take sample thereof for analysis. But all 
this has to be done by following strictly the provisions of cl. 7 of s. 10 which 
is as under: 

“(7) Where the food inspector takes any action under clause (a) of sub-seotion (1), sub-section 

(2), sub-section (4) cr sub-section (6), he shall, call one or more persons to be present at the 
time when such action is taken and take his or their signatures.” 
There is no doubt that the wording of these provisions is very plain and the 
Food Inspector is bound to call one or more persons before he takes any steps 
under s. 10. Thus before he enters and inspects a place and takes the sam- 
ples of articles of food for analysis he must be accompanied by one or more 
persons. It is true that the section does not require a memorandum to be 
kept of what was done by the Food Inspector. But it is evident that he must 
be accompanied by witnesses whose signatures must be obtained not merely on 
the samples thus obtained, but also to show that at every stage ie. of entry, 
inspection and taking of the sample, the witnesses were present. These powers 
can be compared with those of Police Officers vested in them under s. 103 of 
the Criminal Procedure ‘Code which are provided both in the interests of 
Police and the citizens, whose premises are searched under s. 103 of the Cri- 
minal Procedure Code. It is well known that the provisions of s. 103, which 
apply to the search by the Police of places, were enacted to guard against 
possible chicanery and unfair dealings on the part of the officers entrusted 
with search warrants and to ensure that anything incriminating that may be 
said to have been found in the premises searched was really found there and 
was not introduced by the members of the raiding party. Similarly, very 
often the persons whose places are searched make allegations against the Police 
Officers, and, therefore, to exclude such a possibility, it would be in the in- 
terests of Police Officers themselves to have independent and respectable wit- 
nesses to corroborate what they say. The provisions contained under s. 10 of 
the Act have been passed with a similar object and-the Food Inspector acting 
under the Act must scrupulously follow these mandatory provisions, 
every time the Food Inspector enters the premises for the purpose of taking 
samples. Section 11 deals with the procedure to be followed by the Food 
Inspector after the samples are taken. With regard to the manner of taking 
samples also rules have been laid down. In this respect Rule 14 says: 

“14. Manner of sending samples for analysis. Samples of food for the purpose of analysis 
shall be taken in clean dry bottles or jars or in other suitable containters which shall be closed 
sufficiently tight to prevent leakage, evaporaticn, or in the case cf dry substance, entrance of 
moisture and shall be carefully sealed.” g 
Mr. Peerbhoy relies on this rule and contends that it is the duty of the pro- 
secution in every such case where the accused pleads not guilty, to establish 
beyond reasonable doubt that the Food Inspector had taken samples in the 
manner prescribed i.e. in a clean and dry bottle in the presence of indepen- 
dent witnesses and in the absence of such evidence it cannot be said that the 
report made in respect of the sample can be the sole basis of conviction of 
an accused person, merely because the Food Inspector says that he took the 
sample. He has also urged that in the present case the prosecution did not 
even care to examine witness Gopinath who had accompanied the Food Inspec- 
tor. The accused has called him as his witness and he deposed that he had 
never seen the empty bottles. The Food Inspector nowhere says that he took 
the sample in clean and dry bottles. Mr. Peerbhoy relies on the statement of 
the accused wherein he says that he did not give the sample, but the Food 
Inspector took it and while he took it, he was about 23 feet away from the 
place. He, therefore, contends that it is quite possible that the Food Inspector 
himself had put some water ip the bottles before he put milk in them and in 
the absence of any evidence to show why there is a discrepancy between the 
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report of the Public Analyst and that of the Director of the Central Food 
Laboratory, a doubt must arise with regard tothe manner in which the sample 
was taken by the Food Inspector and in that view of the matter the benefit 
of doubt must be given to the accused. 


Mr. Rege, the learned Hon. Asstt. Government Pleader appearing for the 
State, has tried to repel these contentions on the ground that no such sug- 
gestion was made to the Food Inspector in cross-examination. If it was the 
case of the accused that there was a possibility of the Food Inspector using 
unclean and wet bottles with water in them, the questions to that effect ought 
to have been put to the witness while being cross-examined and at least a 
statement to that effect should have been made by the accused before the 
Magistrate. He has also drawn my attention to the evidence of Food Inspector 
Kumar (P.W. 1), Food Inspector Gavankar (D.W. 2) and Gopi- 
nath (D.W. 1) and stated that all of them admit that they were present 
when the sample was taken and even then no such suggestion was made to 
any of these witnesses that the accused protested at any time to the sample 
being taken. He urged that the very fact that the accused himself applied 
to the Court for sending the sample retained with him to the Central Food 
Laboratory shows that he knew that the sample was taken properly and re- 
gularly by the Food Inspector and he could rely on that sample. 


In my judgment the contentions raised by Mr. Peerbhoy on behalf of the 
accused must be upheld in the present case, because, in the first place, there 
is no evidence to show that the Food Inspector complied with the provisions 
of s. 10(7) by taking independent witnesses for the purpose of entering, in- 
specting and taking sample from the shop of the accused. It was only after 
the bottles were filled in and the labels were put that witness Gopinath was 
made to sign on them. Secondly, the Food Inspector himself has not cared to 
state in his evidence that he had taken the samples in clean and dry bottles 
as required by Rule 14 of the Prevention of Food Adulteration Rules. It is 
true that breaches in the performance of his duties under s. 10(7) and 
Rule 14 may not necessarily result in vitiating the trial. But they certainly 
affect his credibility. A Food Inspector, who does not care to follow strictly 
the mandatory provisions of the Prevention of Food Adulteration Act, 1954 
and the rules with which he is vitally concerned cannot be assumed to have 
much regard for truth: even supposing that he may be truthful, I think, the 
rule of prudence requires the Court to insist on some corroboration to his 
evidence. In the present case, as stated above, the Food Inspector did not 
even care to examine the witnesa who had accompanied him. It may be 
argued that it is not necessary for him to examine the witness who accom- 
panied him. Wherever his evidence is challenged or is liable to be challenged, 
it is desirable that the witness who accompanied the Food Inspector should 
be examined, so that the evidence of the witness will lend assurance and cor- 
roboration to the evidence given by the Food Inspector. It is necessary to 
guard against baseless allegation which might be made by the accused against 
him particularly because the Food Inspectors are likely to forget one or the 
other of the provisions laid down under the Prevention of Food Adulteration 
Act and the rules made thereunder, with regard to the manner in which the 
samples have to be taken and forwarded for analysis. 

In the present case, however, witness Gopinath has been examined by the 
defence and he has stated emphatically that he did not see the empty bottles 
at all. The argument of Mr. Rege that no such case was put to the Food 
Inspector by the accused is of no avail because the accused in this case was 
unrepresented and the Food Inspector himself did not state in his evidence 
that he had used clean and dry: bottles as required by Rule 14; and, there- 
fore, it was not necessary to ask him in his cross-examination anything about 
it. Ihave already referred to above, as to how the statement of the accused 
under. s 342 of the Criminal Procedure Code has been recorded in this case. 
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If the accused has not specifically stated that the bottles were not clean and 
dry when they were filled in with the milk supplied by the accused, it cannot 
be said to be a ground which debars him from arguing, on the facts and the 
cireumstances of the case, that unless the compliance with the provisions of 
Rule 14 is strictly proved, the benefit of doubt which must arise in the pre- 
sent case as a result of the evidence of Gopinath (D.W. 1) should be ee 
to him. 


Further a grave doubt arises with regard to the contents of the two samples 
which were analysed in this case because of the striking discrepancy between 
the analysis by the Public Analyst and the one by the Director of Central 
Food Laboratory, with regard to the water contents of the two bottles. So 
far as milk fat is concerned, the difference is only of 0.1 per cent. in the re- 
port of the Public, Analyst and the one given by the Director of Central Food 
Laboratory. With regard to the milk solids other than milk fat the difference 
is 0.3 per cent. These differences can be considered to be negligible. But it 
is difficult to understand how there could be one bottle with 21 per cent. of 
water and the other with 17 per cent. The main question in this case is whe- 
ther the accused can be convicted merely relying on the evidence of the Food 
Inspector and the report of the Director of Central Food Laboratory for hold- 
ing that the ‘accused sold adulterated milk. In view of the fact that the Food 
Inspector did not lead any evidence with regard to the following of the pro- 
cedure under Rule 14 and did not try to explain how this difference in the 
two reports was caused, it will be difficult to convict the accused relying on 
the evidence of the Food Inspector alone. Further, a doubt is created in ac- 
cepting his evidence because of the statement of the "defence witness, Gopinath, 
who stated that he did not see the empty-bottles. As I have stated above, the 
offences under s. 16 of the Prevention of Food Adulteration Act are grave 
ones and before an accused person can be corivicted the Court must be satis- 
fied beyond any reasonable doubt that the accused sold the adulterated article 
of food. In the present case a grave doubt arises with regard to the way in 
which the samples were taken by the Food Inspector and if it is not satisfac- 
torily established that the sample that was taken was in a clean and dry 
bottle, it would be reasonable to doubt whether the sample that was sent to 
the Director. of Central Food Laboratory was the article of food which the 
accused sold or the article, which was mixed with some water which was already 
there in the container used. This is not to suggest that the water in the bottle 
might have been deliberately put in, but it is quite possible that while cleaning 
those bottles some water remained in them and Rule 14 which required that the 
bottles should be clean and dry was not complied with. Therefore, in the ab- 
sence of any reliable evidence on this point led by the prosecution, the prose- 
cution case must fail. 


In the result, I give the benefit of doubt to the accused, set aside the convic- 
tion and sentence passed against him, acquit him and direct him to be set at 
lberty: Bail bond cancelled. Fine, if paid, to be refunded. Appeal allowed. 


Appeal allowed. 
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Present : Mr. Justice J. C. Shah, Mr. Justice S. M. Sikri and Mr. Justice J. M. Shelat. 
THE CENTURY SPINNING & MANUFACTURING COMPANY LTD. 


v. 
THE DISTRICT MUNICIPALITY OF ULHASNAGAR.* 


Bombay District Municipal Act (Bom. III of 1901), Secs. 4, 7, 8, 60-—Whether Government when 
constituting local area can include portions of villages and when amalgamating adjacent villages 
or suburbs can take parts ihereof—Annual value for assessment of rate, how to be arrived at. 

Section 4 or 7 of the Bombay District Municipal Act, 1901, does not limit the power of 
the Government in constituting a municipal district to include therein the whole of the 
village or suburb. The Act permits the Government to include “land adjoining thereto” 
which shows that a part of the land adjoining, to an existing village or a suburb can also 
be added if it is thought expedient so to do. Likewise while altering the limits of an 
existing municipal district it can exclude from or include in it part of the land where it 
becomes necessary or expedient to do. 

Section 60 of the Act leaves it to the option of the municipality for arriving at the annual 
value for assessment of the rate to choose any one of the recognised methods, namely 
(1) the actual rent fetched by such land or building where it is actually let; (2) where it is 
not let, rent based on hypothetical tenancy particularly in the case of buildings and (8) 
where either of these two modes is not available by valuation based on capital value from 
which annual value has to be found by applying a suitable percentage which may not be 
the same for lands and buildings. The only restriction is that the municipality must 
specify in the rules framed by it which basis of valuation, capital or annual letting value 
or any other basis, it proposes to adopt. 

Patel Gordhandas Hargovindas v. Municipal Commissioner, Ahmedabad" and The Lokmanya 
Mills v. The Barsi Borough Municipality}, referred to. 


Tue facts are stated in 68 Bombay Law ‘Reporter, p. 353. 


8. V. Gupte, Bolicitor-General of India,. with S. A. Shroff and P. C. Bhartars 
and Ravinder Narain and O. C. Mathur of J. B. sa iy & Co. for the 
appellant (In C. A. No. 2014 of 1966). 

S. T. Desai, with A. B. Divan and Ravinder Narain and O. o. Mathur of 
J. B. Dadachanji & Co., for the appellant (In 'C. A. No. 2565 of 1966). 

A. B. Divan and Ravinder Narain and O. C. Mathur of J. B. Dadachanji 
& Co., for the appellants (In C.As. Nos. 2566 and 2567 of 1966). | p 

A. K. Sen, with N. H. Gursahani, Prahlad H. Advani and N. N. Keswani, 
for respondents Nos. 1 to 5 (In C. A. No. 2014 of 1966) and respondents in 
C. As. Nos. 2565 to 2567 of 1966). 

8. P. Nayar, for R. H. Dhebar, for respondent No. 6. 


SHELAT J. These four appeals by certificate. from the High Court at Bom- 
bay raise common questions of law and are therefore disposed of by a common 
judgment. As the facts in all these appeals are similar it is not necessary to 
narrate the facts of each appeal. However, for appreciating the contentions 
raised in these appeals we propose to set out only the relevant facts in Civil 
Appeal No. 2014 of 1966 as typical. 

By a notification dated October 30, 1959, the Government of Bombay pro- 
posed to set up a local area comprising of parts of Shahad, Ambernath and 
other villages into a municipal district under the name of the Municipal Dis- 
trict of Ulhasnagar, the limits of which were set out in a Schedule thereto. 
After considering the objections to the said proposal the Government by an- 
other notification dated September 20, 1960, issued under ss. 4 and 7 of the 


* Decided, November 9, 1967. Civil Appeals 1 [1964] 2S.C.R. 608, s. 0.66 Bom. L.R.68, 
Nos, 2014, 2565, 2566 and 2567 of 1966. 2 [1962] 1 S.C.R. 806, 8,0. 64 Bom. L.R.181, 
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Bombay District Municipal Act, III of 1901, declared the said local area as 
the Municipal ‘District with effect from April 1, 1960. By the said notifica- 
tion the Government also set up an interim Municipality for Ulhasnagar, con- 
sisting of 18. Councillors with effect from November 1, 1960, for one year in 
the first instance or till an elected body took over, whichever was earlier. 
Under s. 46 of the Act respondent No. 1 Municipality became entitled to frame 
rules and bye-laws in relation to taxes it proposed to impose. Accordingly, 
it framed Rules and in particular the House Tax Rules, with which these 
appeals are concerned. On November 8, 1963, the Municipality served a notice 
under s. 65(/) of the Act informing the appellant Company that it proposed 
to assess its buildings at Rs. 1,97,609.52. On November 28, 1963, the appel- 
lant Company submitted its objections to the said assessment and the said bill. 
On February 22, 1964, the assessing officer requested the appellant Company 
to furnish to him the cost of construction of its factories and buildings and 
on the appellant Company failing to do so he passed his order dated March 
6, 1964, assessing the appellant Company to house tax at Rs. 1,13,647 for the 
period from April 1, 1963, to March 31, 1964. On March 20, 1964, -the Muni- 
cipality served a house tax bill for the said amount. Similar house tax bills 
were served on the other appellant companies. Thereupon the appellant Com- 
pany in Civil Appeal Nv. 2014 of 1966 and the appellant companies in other 
appeals filed writ petitions in the High Court under arts. 226 and 227 of 
the Constitution alleging that the said notifications, the said assessment and 
the said bills were invalid and should be quashed. On April 20, 1964, the 
High Court issued a rule mst against the respondent municipality in all the 
said petitions, but summarily dismissed the said petitions so far as respon- 
dents Nos. 2, 4 and 6 were concerned and also restricted the rule only to 
certain grounds in the petitions. The petitions were resisted by the munici- 
pality on several grounds, viz., that they were not maintainable, that the 
proper remedy for the appellants was by way of appeal in the Court of the 
first class judicial magistrate, as provided by the Act, that the municipality 
was competent to levy the said tax under s. 59, that the said notifications were 
valid, that the tax was properly levied, that the assessing officer under s. 67A 
was authorised to prepare, finalise and authenticate the assessment list and 
that the same was properly done. The appellant Company, on the other hand, 
urged before the High Court (1) that the said rules were ultra vires as they 
did not provide for the basis for the fixation of valuation; (2) that the valua- 
tion was arrived at a flat rate on the carpet area, a method which was not 
permissible in law; (3) that, in any event, the Municipality was not entitled 
to tax open lands; (4) that the assessment was bad on account of discrimina- 
tion between the appellant companies inter se inasmuch as whereas assessment 
was made in the case of the Century Milis on the basis of cost of construc- 
tion the assessment in respect of other appellant companies was made at a flat 
fate on the carpet area occupied by them; (5) that the register prepared 
únder s. 65 became operative after the date of the authentication of the said 
list -and that therefore the tax for the period prior to the said 
date was illegal; (6) that the tax was imposed by the Municipality which had 
no legal-existence as the tenure of one year of its councillors was over by 
September 30, 1961 and that therefore the'said rules were ineffective and last- 
ly that the appointment of the President and the Vice-President of the res- 
pondent Municipality was illegal. The High Court dismissed the petitions 
holding’ (1) that’the said Rules were valid; (2) that the principles of valua- 
tión were not modes of valuation and therefore it was not necessary to lay 
down in the said Rules methods by which the valuation should be arrived at; 
(3) that the assessment list was proper; (4) that though under the said Rules 
only houses and buildings and not open lands could be taxed it was impossible 
to say in writ petition without a detailed inquiry as to whether the tax in 
fact was levied on open lands pr as adjuncts to their factories merely because 
their valuation was separately made and that therefore such a question should 
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be more properly raised in the appeals filed by the Companies; (5) (a) that 
the Municipality was entitled to levy tax for the official year 1963-64, (b) that 
the appointment of the said President and Vice President was valid and lastly 
that the respondent Municipality though an interim municipality was com- 
petent to levy the said tax. 

Mr. Gupte for the Century Mills raised the following contentions which 
were adopted by counsel for the other companies: 

(1) that the said notifications were invalid having regard to ss. 4 and 7 
of the Act; 

(2) that the House Tax Rules were not in conformity with ss. 59 to 63; 

(3) that the bill served on the Mills was not in accordance with the Rules; 
(a) to the extent that the said bill sought to assess open lands, (b) that the 
flat rate method on carpet area was not permissible as it was not a recognised 
method of determining the annual letting value and (c)’ that the assessing 
officer had arrived at the annual letting value on the basis of construction cost 
without giving an opportunity to- the Company to be heard on such cost; 

(4) that as the authentication was made to the assessment list on March 6, 
1964, it could not operate under the said Rules for assessment for the period 
prior thereto, viz., April 1, 1963 to March 31, 1964; and lastly 

(5) that the assessment suffered from discrimination inasmuch as the asses- 
s'ng officer assessed the Century Mills on the basis of construction cost while 
he did so in the case of the other companies at a flat rate on the carpet area 
oceupied by them. 

As regards the first contention, the argument was that ss. 4, 7 and 8 do not 
permit the Government to constitute a local area by including in it not villages 
but only portions thereof and that when it is proposed to amalgamate differ- 
ent units such as villages or suburbs situate adjacent to each other to form 
one municipal district it can do so by bringing them into such a district as 
whole units and not breaking them up and having a part or parts of such 
unit and not the rest. The contention was founded on the fact that the noti- 
fication dated October 30, 1959, stated that the Government proposed to con- 
stitute the local area comprising of parts of Shahad, Ambernath, and other 
villages into a permanent municipal district, the limits of which were specified 
in the Schedule thereto. The said Schedule set out the boundaries of the pro- 
posed municipal district by showing Ulhas river as its boundary in the north 
and certain survey numbers of the said villages as boundaries in the east, 
south and west. After considering the objections as required by the Act the 
Government by a further notification dated September 20, 1960, declared the 
said local area of which the same boundaries were set out in the Schedule 
thereto to be a permanent municipal district. It is true that in constituting 
the municipal district of Ulhasnagar the Government included parts of villages 
enumerated in the said Schedule. But the question is, was the Government 
competent to do so or not. Section 4 provides that subject to ss. 6,7 and 8 
the Government may declare by a notification any local area to be a municipal 
district and may, by a like notification, extend, contract or otherwise alter the 
limits of any municipal district, that every such notification constituting a new 
municipal district or altering the limits of an existing municipal district shall 
clearly set forth the local limits of the area to be included in or excluded 
from such municipal district as the case may be and when so done it is the 
duty of the municipality already existing or of every municipality newly con- 
stituted or whose limits are altered to set up as required by the Collector 
boundary marks defining its limits or the altered limits of the municipal dis- 
trict subject to its authority. Section 7 provides that any local area which 
comprises of (a) a city, town, or station or two or more neighbouring cities, 
towns or stations with or without any village, suburb or land adjoining there- 
to or (b) a village or suburb or two or more neighbouring villages or suburbs, 
may be declared a permanent municipal distrigt. It will be seen that while 
the Government can declare a municipal district comprising of two or more 
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neighbouring cities, towns or stations or a village or suburb or two 
or more neighbouring villages or suburbs, s. 7 expressly provides 
that such a local area may comprise not only of two neighbouring 
villages or suburbs but also land adjoining to a village or suburb. .Therefore, 
while constituting a municipal district the Government, when it is expedient 
so to do, can join to an existing village or suburb the land adjoining thereto. 
Similarly s. 4 empowers the Government to extend, contract or otherwise alter 
from time to time the existing limits of a municipal district or declare any 
local area to be a municipal district. There is nothing either in s. 4 or s. 7 
to limit the power of the Government in constituting a municipal district to 
include therein the whole of the village or suburb as contended. The Act, 
on the other hand, permits the Government to include ‘‘land adjoining there- 
to’? which shows that a part of the land adjoining to an existing village or a 
suburb can also be added if it is thought expedient so to do. Likewise while 
altering the limits of an existing municipal district it can exclude from or in- 
elude in it part of the land where it becomes necessary or expedient to do. 
That being so, it is impossible to say that by taking parts of the villages set out 
in the Schedules to the two notifications the Government formed a municipal 
district contrary to the provisions of s. 4 or 7 or that the constitution by it of 
the mtnicipal district of Ulhasnagar was in any way contrary to or ultra vires 
the two sections. 

The next contention was that the House Tax Rules framed by the munici- 
pality were not in conformity with s. 60 inasmuch as they failed to prescribe 
the basis of valuation of each class of property on which it imposed the house 
tax, that what these Rules provided was merely to impose the house tax at the 
rate of 15 per cent. or Rs. 12 whichever was more on the valuation arrived at 
after deducting 10 per cent. from the annual letting value without specifying 
the method by which such annual letting value was to be arrived at. The 
argument was that it was incumbent on the Municipality to lay down speci- 
fically in the Rules, the method or methods by which such annual letting value 
had to be calculated and not having done so the Rules were not in accord with 
the express provisions of s. 60. Mr. Gupte argued that the High Court was 
in error in holding that this was not necessary on the mere ground that sub- 
cl. (iv-a) of s. 60(a) was inappropriate or that the Legislature had inserted 
that sub-clause without properly understanding its implications. 

Dealing with this contention the High Court observed as follows (p. 357): 


“Inasmuch as in 1901 Act in s. 60 there was no provision corresponding to the expla- 
nation to s. 75 of the 1928 Act, the addition of snb-cl. (iv-a) of s. 60 was most inappropriate, and 
has no meaning. In the Act of 1925 it had to be provided because both the land and the building 
could be taxed on the basis of the annua] letting value or, tf the municipality so chose, the land 
could be taxed on the basis of capital value, and it is for this reason that it became necessary to 
provide that a rule shall be framed by the municipality laying down the basis on which valua- 
tion has to be made....” 

“... In fact, there is nothing, either in the provisions of the Municipal Boroughs Act or in 
the provisions of the present Act, to suggest that what was intended by cl. (tii), in s. 75 of the 
1925 Act and by sub-cl. (tv-a) of el. (a) of &. 60 of the 1901 Act, was that the municipality was 
required to frame rules prescribing the modes by which the annual letting value was to be 
determined.” 

Section 3(//) defines ‘‘annual letting value’’ as the annual rent for which any 
‘building or land might reasonably be expected to let from year to year. Sec- 
tion 59(1) provides that a municipality, after observing the procedure required 
by s. 60 and with the sanction of the State Government in the case of city 
municipalities and in other cases of the Commissioner, may impose any of the 
following taxes, that is to say, (i) a rate on buildings, or lands or both, situate 
within the municipal district; (ii) a tax on all or any vehicles, boats ete. Sub- 
clauses (iii) to (tx) describe yarious other imposts which the municipality can 
impose such as toll, octroi, cess and a general or special water rate or tax. It 
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will be seen that though sub-s. (7) authorises the municipality to impose ‘‘the 
following taxes’’, when it comes to imposing a tax on buildings or lands or 
both it describes the tax as ‘‘rate’’, in distinction of the other imposts described 
variously as toll, cess, octroi and tax. The distinction as pointed out in Patel 
Gordhandas Hargovindas v. Municipal Commissioner, Ahmedabad! is a delibe- 
rate one. As laid down there the word ‘‘rate’’ in s. 59(7) must be understood 
to mean a tax for local purposes imposed by local authorities the basis of 
which is the annual value of the lands or buildings arrived at in one of the 
three ways, viz., (1) the actual rent fetched by such land or building where 
it is actually let; (2) where it is not let rent based on hypothetical tenancy 
particularly in the case cf buildings and (3) where either of these two modes 
is not available by valuation based on capital value from which annual value 
has to be found by applying a suitable percentage which may not be the same 
for lands and buildings. It is, therefore, legitimate to infer that the Legisla- 
ture intended this meaning of the word ‘‘rate’’ in s. 59(J) by using the word 
“rate” distinct from other imposts specified in that very sub-section and desig- 
nated as toll, cess, tax cte. Section 60 provides that before imposing any one 
of these taxes, the Municipality shall by a resolution select one or other of 
those taxes, prepare rules therefor, specify by such resolution and in such rules 
the class or classes of persons or of property or of both which the municipality 
desires to make liable, the amount for which or the rate at which it is desired 
to make such classes liable and by sub-cl. (iv-a) in the case of a rate on build- 
ings or lands or both the basis, for each class, of the valuation on which the 
rate is to be imposed. Section 60 therefore requires the municipality both in 
the said resolution and the said rules to specify (a) the class or classes of 
persons or property which it desires to make liable; (b) the amount or rate 
at which it wants such classes to be liable and (e) in the case of buildings or 
lands or both the basis of valuation for eath class of property, that is, buildings 
or lands or both. As aforesaid, in the case of buildings or lands or both the 
Municipality can impose a ‘‘rate’’ and not a ‘‘tax’’. The rate is as under- 
stood in such statutes, viz., on the basis not of capital but on the annual letting 
value as observed in Patel Gordhandas Hargovindas v. Municipal Commis- 
sioner, Ahmedabad (supra) ascertained by any of the said recognised methods. 
The words ‘‘the basis, for each class, of the valuation’’ on which such rate is to 
be imposed indicate that the municipality can adopt any one of those bases 
for different classes of property, viz., buildings or lands for arriving at the 
annual value for each such class. Section 60 thus leaves it to the option of the 
municipality for arriving at the annual value for assessment of the rate to 
choose any one of the afcresaid recognised methods, the only restriction being 
that it must specify in the rules which basis of valuation, capital or annual 
letting value or any other basis, it proposes to adopt. 


Section 75 of the Bombay Municipal Boroughs Act, XVIII of 1925, con- 
tains provision similar to those in s. 60 of the present Act except that in 
addition it contains an Explanation which provides that ‘‘in the case of lands 
the basis of valuation may be either capital or annual letting value”. But 
under s. 75 the Borough Municipality also, as the District Municipality under 
s. 60 of the present Act, is authorised to impose a ‘‘rate’’ and not a ‘‘tax’’ on 
buildings or lands or both. The effect of adding the Explanation to s. 75 there- 
fore is simply that whereas s. 60 of the District Municipal Act leaves it to the 
discretion of the municipality to assess the annual value wpon any basis of 
valuation of its choice, the Explanation to s. 75 in Act XVIII of 1925 restricts 
the choice to either the capital or the annual letting value. In both the cases, 
however, the Municipality can impose a rate and not a tax as understood in 
local Acts t.e., a rate on the annual letting value of the building or the land. 
That was why in The Lokmanya Mills v. The Barsi Borough Municipality? it 
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was held that a rate may be levied by a municipality under the Bombay Municipal 
Boroughs Act, 1925, on the valuation made on the basis of capital or on the 
annual letting value of a building and not on a valuation computed merely on the 
floor area of the structures, that such a rate was clearly not a tax based either on 
the capital value or on the annual letting value, for, annual letting value postu- 
lates rent which a hypothetical tenant may reasonably be expected to pay for the 
building if let. Therefore, the municipality had no power under that Act to 
ignore the basis of valuation prescribed by the Act and to adopt a basis not 
sanctioned by the Act. There is, therefore, nothing inappropriate in adding 
sub-cl. (iv-a) in s. 60(a) by s. 10 of Bombay Act XXXV of 1954 as observed 
by the High Court. The effect of both s. 60 in the present Act and s. 75 in 
the 1925 Act is the same. Both the classes of municipalities are authorised to 
impose rate on buildings or lands or both. The rate as consistently understood 
is a certain percentage on the annual value, such value being arrived at on a 
basis specified by it. The only difference is that whereas under the Bombay 
Act of 1925 where a rate is imposed on buildings or lands, the Borough Muni- 
cipality can arrive at the annual value on either of the bases mentioned in the 
Explanation to s. 75, that is either the capital value or the annual letting value 
only, no such restriction in the absence of such an explanation as in s. 75 as 
to the basis of valuation is placed by s. 60 of the 1901 Act. 


As required by s. 60, the Municipality has framed Rules under s. 46 and 
selected the tax viz., the house-tax. Sub-clause (iv-a) of s. 60(a) no doubt 
requires the Municipality in the case of the rate on buildings or lands or both 
to specify the basis, for each class, of the valuation on which such rate is to be 
imposed. That is done in the present case by the Rules. Rule 3 of the House 
Tax Rules provides that in respect of every building or house the house-tax 
shall be payable to the Secretary or any other person appointed by the Munici- 
pality for that purpose in each year by the owner or occupier thereof at the 
rates calculated in accordance with Schedule 1. The Rule thus requires the 
assessing authority to assess the house-tax calculated in accordance with Sche- 
dule 1. Schedule 1 provides that the tax is to be assessed on the net annual 
letting value, that is, after deducting from the gross annual letting value 10 per 
cent. allowance in lieu of the cost of repairs or on any other account whatsoever. 
It also provides that the house-tax is to be 15 per cent. of such annual letting 
value or Rs. 12 per year whichever is more. Rule 3 and Sch. 1 thus specify as re- 
quired by s. 60(a) the rate, the class of property to be made liable and in the 
case of houses or buildings the basis of valuation, viz., the annual letting value. 
The effect of Rule 3 and Sch. 1 is that the assessing authority can assess the 
rate on buildings only on the annual letting value and no other value such as 
the capital value. The Municipality, therefore, has complied with the procedure 
required by the Act before a tax is imposed by selecting the tax, by laying 
down. the class of property which it desires to make liable, the amount of the 
rate at which such property would be liable and lastly the basis of valuation 
for purposes of the rate on buildings and houses. We are unable, therefore, to 
accept the contention that the basis of valuation is the method of valuation 
of annual value or with the contention of Mr. Desai for the companies in 
other appeals that the Rules not only have to specify the classification of pro- 
perties which are sought to be taxed but also the method of valuation for each 
class, viz., the rental basis, cost or capital value or the profits basis. The 
fallacy in the contention lies in mixing up the method with the basis of valua- 
tion. The basis as provided in the Rules is the annual value which can be 
ascertained or arrived at by any one or more of the recognised methods. 


Though we are not able to accede to these contentions we think the appel- 
lants are on a surer ground in their third contention, viz., that the said house 
tax bills were not in accordance with the Rules to the extent that they sought 
to assess the open lands. In the case of the Century Mills the assessment first 
made as aforesaid was for Rs. 1,97,609.52 nP assessed at flat rate'on the 
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carpet area occupied by the Mills. The same was also the basis in respect of 
other appellant companies in the rest of. the appeals. When the assessment was 
objected to by the Century Mills the assessing officer changed the method of 
assessment from the flat rate on the carpet area to the construction cost taken 
from the Company’s balance-sheet for 1962. Taking the figure of Rs. 1,46,05,920 
as the cost of construction of the buildings he assessed at 5 per cent. on the said 
cost after deducting 10 per cent. allowance in lieu of cost of repairs. He fixed | 
the rate on buildings at Rs. 98,590 and Rs. 15,057 on the open land at the 
rate of Rs. 2 per 1000 sq. ft. The total assessment arrived at by him thus came 
to Rs. 1,138,647. In the case of-the other companies he retained the method of 
valuation adopted by him, i.e., a-flat rate on the carpet area but reduced the 
rate to a certain extent. 

The objection raised by the appellant companies is two-fold; (i) that the 
assessing officer can assess the buildings on their annual letting value and not 
at a flat rate on the carpet area and (ii) that in assessing the rate he ‘cannot 
“include the rate on open lands. As regards the first part of the objection, Sch. 1 
to the said Rules expressly provides that the house tax is to be assessed on the 
basis of the annual letting value. The annual letting value can be arrived at by 
any one of the recognised methods. Neither the Rules nor Sch. I constrict the 
Municipality to adopt any one particular method of arriving at the annual letting 
value. It may well be that a flat rate on the carpet area may correspond to the 
annual letting value of a building in which case it would be the annual letting 
value as provided by Sch. 1 which would be the basis of assessment. If it is 
not, the owner or occupier of the building can legitimately challenge the assess- 
ment on the ground that such assessment on the basis of a flat rate on the carpet 
area does not reflect the annual value so calculated. The question is at best one 
of calculation, viz., whether considering other similar buildings in the locality, 
their hypothetical rents and other data, calculation of the house tax on the 
basis of carpet area at a flat rate, corresponds to their annual letting value. 
Since such a question would be one of fact and can properly be decided in 
the appeals before the Judicial Magistrate we do not propose to go into this 
question. It will be for the appellant companies to establish in those appeals 
that such a valuation at a flai rate on the carpet area is not equivalent to 
the annual letting value of their factories and other buildings. 

The second part of the objection unlike the first part however touches up- 
on the validity of the assessment. The question is whether the bill includes 
assessment on open lands as such and if so whether the Rules permit their 
assessment. The bill served on the Century Mills clearly shows that Rs. 15,057 
out of the total assessment of Rs, 1,13,647 are assessed on the open lands cal- 
culated at the flat rate of Rs. 2 per 1000 sq. ft. The bills similarly served 
on the other appellants are all calculated at varying flat rates on different 
areas of their properties. But the basis of the assessment though varying 
rates have been applied is the carpet area and the carpet area does include 
open lands in the case of each of the appellant companies. 

Is the assessing officer authorised by the Rules to include the open lands 
while assessing the rates? Under s. 59(1)(b)(#) the municipality, subject to 
observing the procedure laid down in s. 60, can impose a rate on buildings or 
lands or both. As already observed the municipality, however, has by its re- 
solution to select the tax, and in the Rules prescribing the tax so selected 
specify the class or classes of property which it desires to make liable as also 
the rate at which it wishes to subject such class or classes of property. Sub- 
clause (tv-a) of s. 60(@) requires that in the case of buildings or lands or 
both the basis of valuation for each such class has also to be specified by the 
said resolution and in the said Rules. We must therefore turn to the Rules 
to see if they specify therein the open lands, the rate at which they are to be 
subjected to the tax and the basis of valuation of such open lands. 


Rule 1 (ii) of the House Tax Rules provides that these Rules shall extend 
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to ‘‘all buildings or houses or shops or huts (jhupras) whatsoever form any 
property’’ within the Ulhasnagar District Municipal limits except the tene- 
ments lying vacant ete. Rule 3(7) defines a building or a house to which 
these Rules apply by virtue of Rule 1 (iii). A building or a house accord- 
ing to the definition given by Rule 3(7) means “any building, house, shop, 
hut (jhupras) and with a roof thereof constructed for human habitation or 
. otherwise.” Section 3(7) of the Ac? contains no doubt a wider definition of 
the word ‘‘building’’ and includes within that word any hut, shed or other en- 
closure whether used as human dwelling or otherwise and shall include also 
the walls (including compound wall and fencing), verandahs, fixed platforms, 
plinths, door-steps and the like. But that definition cannot be available to 
the respondent municipality as Rule 3(9) provides in express terms that only 
the words and expressions other than those defined in Rule 3 shall be deemed 
to be used in the Rules in the same sense in which they are used in the Act. 
Rule 3(7), therefore, expressly excludes the definition of the building given in 
the Act by providing a special definition of a building or a house in Rule 3(7). 
It is clear, therefore, that the word ‘‘buildine”’ or ‘‘honse’’ must bear the 
meaning given to it by this Rule and not the meaning given to it by the Act. 
It follows that as by virtue of Rule 1 (ii) these rules extend to buildings or 
houses or shops or huts (jhupras) only and a building or a house under 
Rule 3(7) means a building, house, shop, hut (jhupras) ete., with a roof there- 
on constructed for human habitation or otherwise, open lands obviously are 
not only not included in the term ‘‘building’’ or ‘‘house’’ but the Rules do 
not extend to such open lands. 


In his assessment order dated March 6, 1964, passed against the Century 
Mills the assessing officer justified the inclusion of the open lands in the 
assessment by observing as follows: 


“The Superintendent (of the appellant Company) states that the Municipality has decided 
to levy tax on the buildings or shops only and that there is no resolution, rule or bye-law for the 
levy of house tax on land. Apparently the Superintendent's contention seems to be correct. 
But on deeper consideration it will be seen that the words ‘whatsoever form the property’ 
have a significance and the same can include lands also. According to the District Municipal 
Act of 1901, building includes, ‘any hut, shed or other enclosure whether used as human dwel- 
ling or otherwise’ and also ‘walls, verandahs, fixed platforms, plinths, door-stepsa and the like’. 
Now the Century Rayon Factory is bounded by a compound wall in which all the open space 
lies. Whole enclosure can therefore be held as enclosure and is therefore liable for rating. On 
the whole, the Act and the Rules have empowered the Municipality for the assessment on the 
open space,” 

In our view, the assessing officer was clearly wrong, for, what he did was 
to apply the definition of a building as given in s. 3 of the Act instead of 
the definition in Rule 3(7). That he was not right in doing as Rule 3(9) ex- 
cludes the application of that definition. He was bound by the definition of 
building in Rule 3(7) and in view of Rule 1(ii) he could base his assessment 
only on the annual letting value of a building as provided by Sch. 1 and not 
the open lands. He was also not entitled to rely upon the words ‘‘whatso- 
ever form any property’’ in Rule 1(ii) as those words go with the previous 
words ‘‘buildings or houses or shops or huts”? and do not include open lands 
to mean buildings or nouses. The reasoning of the High Court regarding the 
objection to the conclusion of the open lands in the assessment also does not 
appear to be correct. Though the High Court on a consideration of the Rules 
held that the Municipality was not authorised to levy the rate on open lands 
it observed that if an open land formed an adjunct of the factory building it 
would constitute an amenity, that in that event a hypothetical tenant would 
pay a higher rent taking such an amenity into consideration, that the assess- 
ing authority would be entitled in such a case to take into account such an 
additional amenity, that there could be no objection, if he did so and that to 
decide whether the assessing officer had valued the open land as an adjunct 
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to the factory building or separately as open land evidence would have to be 
led and scrutinised and therefore it would not be possible to decide such a 
question in a writ petition. With respect, it is not possible to agree with the 
High Court on this part of its judgment, firstly, because the open lands have 
been separately valued and secondly because the assessing officer in his said 
order has in clear terms repelled the appellants’ objection to his taxing the 
open lands by relying on the definition of building in s. 3 of the Act as in- 
eluding open lands when bounded by compound walls and not on the ground 
that they formed an adjunet of the factory buildings and were an amenity or 
additional advantage which a hypothetical tenant would take into account 
when offering rent. In our view the assessing officer was not entitled to in- 
elude the open lands while rating the factory “buildings of the appellant com- 
panies as such inclusion was ultra vires the Rules and, therefore, invalid. 

So far as the rest of the contentions are concerned they ean be dealt with, 
in our view, more properly by the appellate tribunal before whom the appeals 
by the appellant companies are at present pending rather than in these ap- 
peals. We, therefore, do not propose to go into those questions, especially as 
it is agreed by counsel for the Municipality (1) that the Municipality will 
not take any objection to these questions being canvassed in those appeals on 
the ground that any one or more of them were not taken by the appellants 
in their objections to the assessment list and (2) that it will not also take any 
objection to the appeal by the Century Mills having been filed beyond the 
time prescribed therefor. Before the High Court the Municipality. had in 
fact undertaken that it will not insist that the appellants should confine their 
objections in their appeals only to the grounds urged in their objections to 
the assessment list under s. 65 of the Act. The appellant ‘Companies would, 
therefore, be entitled to urge that the valuation made by the assessing. officer 
is erroneous or bad on any ground available to them under the Act. 

The appeals are partly allowed and the judgment and order passed by the 
Figh Court are set aside to the extent that the assessment on open lands in 
each of these appeals is declared ultra vires the Rules and, therefore, invalid. 
We also set aside the order of costs passed by the High ‘Court against. the 
Century Mills. So far as these appeals are concerned the parties will bear 
their own costs. 

Appeals partly allowed. 


Present: Mr. Justice J. C. Shah, Mr. Justice S. M. Sikri and Mr. Justice J. M. Shelat. 
THE MUNICIPAL CORPORATION OF GREATER BOMBAY 


v. 
ROYAL WESTERN INDIA TURF CLUB LTD.® 


Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 164(1}—Valuation on profits basis 
what is and how made. 


Under 8.184(1) of the Bombay Municipal Corporation Act, 1888, the annual rent has to be 
worked out on the basis of what a hypothetical tenant would be willing to pay as rent of the 
premises from year to year as they stand having regard to all the advantages and disadvant- 
ages relating to such premises, such as, the situation, the nature of the property, the. obli- 
gations and lebilities attached thereto and other features, if any, which enhance or decrease 
their value to such tenant. The section :imply enjoins upon the Municipal Corporation 
to determine the annual rent and the rateable value of the property therefrom but does not 
provide for any particular method of rating out of the several well known methods usually 
followed in such assessments, such as the comparative method, the contractor's method, 
the unit method and the profits basis method, that is, profit-making capacity or valuation 
by reference to receipts and expenditure. The profits basis method consists in ascertaining 
the net annual value of the premises which has to be yörked out from the profits which are 


*Decided, September 13, 1967. Civil Appeal No. 15 of 1965. 
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made or which are capable of being made out of the premises. The gross receipts form tho 
starting point of the calculation. When. these have been ascertained, the next step is to 
deduct therefrom the expenses of earning those recetpts, the cost of repairs, insurance and 
other expenses necessary to maintain the premises in a state to command the hypothetical 
rent. The remaining balance is divisible between the tenant, that is, the tenant’s share, 
the landlord, that is, the hypothetical rent or net annual value and rates. The tenant’s 
share is often estimated by applying a percentage to the tenant’s capital or it may be 
directly taken as a proprtion of the divisible balance. or by applying a percentage to the 
receipts. It is not the profits which are rateable; they serve to indicate the rent at which 
the premises might reasonably be expected to let, particularly where profit is the motive of 
the hypothetical tenant in taking the hereditament. Briefly stated, the profits basis 
method is no more than a calculation based on the profits earning capacity of the premises. 

Even though the principles on which the profits basis method is worked out are fairly 
well-understood, there is nevertheless bound to be controversy in regard to the actual 
working expenses shown in the assessee’s accounts. A question would often arise whether 
these expenses are the hypothetical landlord’s burden or that of the hypothetical tenant. 
If they are of the former class, they cannot obviously be claimed as deductible expenses 
for the hypothetical tenant would not take them into account while offering the rent at 
which he would take the premises on lease. 

R. v. Veral, Sandown Park, Lid. v. Esher U. D. C. and Castle (Valuation Officer)", and 
Port of London Authority v. Assessment Committee of Orsett Union®, referred to. 


Tum facts are stated at 65 Bombay Law Reporter, p. 742. 


i 8. T. Desai, with O. P. Malhotra and O. C. Mathur of J. B. Dadachanji & Co., 
for the appellant. 


8. V. Gupte, Solicitor-General of India, with Rameshwar Nath of Rajinder 
Narain & Co., for the respondent. 


Surat J. This appeal by certificate obtained from the High Court at 
Bombay involves the question as to the true meaning of s. 154 of the Bombay 
Municipal Corporation Act, IIL of 1888 and the correct rateable value to be 
assessed thereunder. 

The respondent-Club runs two race courses, one in Bombay and the other at 
Poona. We are concerned in this appeal with the Bombay race-course which 
is comprised of land and certain structures standing thereon. The said land 
is the property of the appellant-corporation given on lease to the Club for a 
period of 80 years commencing from June 1, 1944, at an annual rent of 
Rs. 8,75,000. The said structures thereon have been built by and belong to 
the Club. The Club has obtained a licence from the Government of Maha- 
rashtra permitting the Club to hold race-meetings at both the Courses and for 
which it paid a sum of Rs. 13 lacs for the relevant year. The Club distri- 
buted the said licence fees between the two Courses in the ratio of 2:1 and 
thus share of the Bombay Course came to Rs. 8,66,666. The rating year in 
question is 1954-55. The assessment was made on the basis of the Club’s 
accounts for the year 1953-54 that being the year concluded before the assess- 
ment. According to these accounts the gross receipts of the Club came to 
Rs. 117 lacs and odd and the expenses to Rs, 124 lacs and odd; the accounts 
thus showed a loss of Rs. 7 lacs and odd. The Deputy Municipal Commis- 
sioner who is the assessing authority disallowed expenses totalling Rs. 22 lacs 
and odd as having been wrongly included in the working expenses and deter- 
mined Rs. 13,22,480 as the gross annual rent and deducting therefrom the 10 
per cent. deduction allowable under s. 154 of the Act assessed the net rate- 
able value at Rs. 11,90,187. The respondent-Club thereupon filed an appeal 
before the Small Cause Court, Bombay, under s. 217 of the Act. The Club 
claimed in all 19 items of expenses which according to it ought to have been 

1 oe 1 Q.B.D. 9. Pi on Rating, 11th ed., 528) 

2 (1954) 47 R & LT, 851 (Quoted in Ryde 8 [1920] A.C. 278. 
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allowed. The Club, however, conceded that items 1, 2, 4, 5, 15, 16 and 18 were 
rightly disallowed. The remaining items were: 
Bombay Course upkeep and repairs ' 
4 Track sand and Murum 
7. Legal charges i 1 
8. Licence fee 
9. Tatalisator upkeep and repairs 
10. Bombay Course salaries and wages 
11. Motor lorry expenses i 
12. Grass and charges for maintenance of nore and bullocks 
18. Insurance and garden expenses 
14. Spares for tractors and machinery parts 
19. P E 

Out of these, items 3, 9 and 19 were wholly disallowed by the Deputy Mum. 
cipal Commissioner while the rest were partially allowed. As regards Item 
19, that is, painting, counsel for the Club stated before us that he would not 
press that item. -We are therefore no longer concerned with that item. The 
Small Cause Court agreed with the Deputy Municipal Commissioner in totally 
disallowing expenses under Items 8 and 9. It allowed however item 7, that 
is, legal charges which were disallowed by the Deputy Municipal Commis- 
sioner. Regarding Item 6, the view of the Small Cause Court was that only 
7/l2th and not 50 per cent. deducted by the assessing authority ought to have 
been allowed. It was also of the view that only 7/12th and not 50 per cent. 
of the expenses under Items 10, 11, 12, 13 and 14 ought to have been allowed 
by the assessing authority. As ‘regards the licence fees the Club had, as afore- 
said, allotted Rs. 8,66,666 to the Bombay Race Course. The Small Cause 
Court confirmed the deduction of 50 per cent. only of this amount allowed by 
the assessing authority. So far as-water tax and wheel tax were concerned 
the Small Cause Court confirmed the deduction of 3/4th of these taxes made 
by the authority. The Small Cause Court held that the profits basis method 
employed by the assessing authority was properly employed and further held 
that the Club had failed to prove that the net rateable value of Rs, 11,90,185 
determined by the assessing authority was excessive. 

Before the High Court the Club agitated the same objections. The High 
Court was of the view that considering the unique nature of the use of the 
premises by the Club, the proper method for determination of the annual rent 
was the profits basis method but upheld the Club’s objections as regards the 
disallowance of the several items of expenditure. The High Court held that 
the gross rateable value of the property would after these deductions be 
Rs. 2,15,750 and after deducting therefrom the statutory deduction of 10 per 
cent. the net rateable value would come to Rs. 1,94,175 a figure, no doubt, less 
than the actual annual rent of Rs. 3,75,000 payable by the Club under the 
said lease. The appellant-corporation challenges the correctness of these de- 
ductions allowed by the High Court. 

Before we proceed to consider the contentions urged before us on behalf of 
the Corporation, we may first look at some of the provisions of the Act. Under 
s. 139 the Corporation is required to levy property taxes, tax on vehicles and 
animals, theatre tax and octroi. Section 140 provides that property taxes 
mean water tax, halalkhor-tax and general tax of not less than 8 per cent. and 
not more than 26 per cent. of the rateable value of lands and buildings, edu- 
cation cess and betterment charges. Section 154 is concerned with the valua- 
tion of property assessable to property taxes and provides how the rateable 
value of such property is to be determined. Sub-section (J) runs as follows: 

“In order to fix the rateable value of any building or land assessable to a property-tax, thert 
shall be deducted from the amount of the annual rent for which such land or building mighe 
reasonably be expected to let from year to year a sum equal to ten percentum of the said annual 
rent and the said deduction shall be in lieu of all allowanee for repairs or on any other account 
whatever.” 
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The section provides only for the determination of the annual rent (not the 
actual rent paid by the tenant) for which such land or building might reason- 
ably be expected to let from year to year and then to fix the rateable value 
after deducting therefrom 10 per cent. of such annual rent in lieu of all 
allowances for repairs or any other account whatever. The annual rent has 
to be worked out on the basis of what a hypothetical tenant would be willing 
to pay as rent of the premises to a hypothetical landlord who is prepared to 
let the premises from year to year as they stand having regard to all the 
advantages and disadvantages relating to such premises, such as, the situa- 
tion, the nature of the-property, the obligations and liabilities attached there- 
to and other features, if any, which enhance or decrease their value to such 
a tenant. The section simply enjoins upon the Municipal Corporation to de- 
termine the annual rent and the rateable value of the property therefrom but 
does not provide for any particular method of rating out of the several well- 
known methods usually followed in such assessments, such as the compara- 
tive method, the contractor’s method, the unit method and the profits basis 
method, that is, profit-making capacity or valuation by reference to receipts 
and expenditure. (See Ryde on Rating 11th edn., 398 and Faraday on Rating 
5th edn., p. 24). The profits basis method which the assessing authority has 
adopted in the present case consists in ascertaining the net annual value of 
the premises which has to be worked out from the profits which are made or 
which are capable of being made out of the premises. The gross receipts 
form the starting point of the calculation and they are those shown in the 
assessee’s accounts for the account year concluded last before the making of 
the proposal. When these have been ascertained, the next step is to deduct 
therefrom the expenses of earning those receipts, the cost of repairs, insurance 
and other expenses necessary to maintain the premises in a state to command 
the hypothetical rent. The remaining balance is divisible between the tenant, 
that is, the tenant’s share, the landlord, that is, the hypothetical rent or net 
annual value and rates, The tenant’s share is often estimated by applying a 
percentage to the tenant’s capital or it may be directly taken as a proportion 
of the divisible balance or by applying a percentage to the receipts. [See 
Halsbury’s Laws of England, (8rd edn., Vol. 32, 87-88)]. It must be remem- 
bered that it is not the profits which are rateable; they serve to indicate the 
rent at which the premises might reasonably be expected to let, particularly 
where profit is the motive of the hypothetical tenant in taking the heredita- 
ment. This method at one stage used to be adopted in the case of public 
utilities only. But there are a number of decisions which show that at a later 
stage it began to be employed to other premises also such as football stadia, 
markets, race-courses, etc. One of the earliest cases where this method was 
applied to undertakings which are not public utilities is the case of R. v. 
Verall! which was a case of a race-course. In Sandown Park, Lid. v. Esher 
U.D.C. and Castle (Valuation Officer)? the Court of Appeal held that in cases 
where actual receipts and expenditure are accepted as relevant factors for the 
ascertainment of gross value, sums reflecting the tenant’s reasonable profit, 
risk and interest on capital should be together treated as a charge on the 
divisible profits in priority to other deductions. The profits basis method has 
also been applied to such premises as grey hound race tracks. Briefly stated, 
the profits basis method is no more than a caloulation based on the profit 
earning capacity of the premises and as stated by Lord Birkenhead L. C. in 
Port of London Authority v. Assessment Committee of Orsett Union’: 


“*,.. By this reckoning the amount of the gross receipts is ascertained, and from such amount 
deducted the expenses of earning such receipts, the deductions provided for by statute, interest 
on tenant’s capital and the estimated amount of tenant’s profit. The figure so ascertained 
would give the rating authority a valuable indication as to the rent which the hypothetical tenant 


1 de, Q.B.D. 9. on Rating, 11th ed., (528). 
954) 47 R. & LT. 851 (quot in Ryde 8 (1920) A.C. 278, at p. 281. 
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would be.likely to give for the right to occupy the hereditament in question and therefore, would 
enable them to form an opinion as to the correct amount of the ‘net annual value’ for the purpose 
of rating.” 

In the instant case, the profits basis ‘method has been adopted for the last 
several years and approved by the Small Cause Courtin several appeals by 
the respondent-Club. It appears.that at one stage the respondent-Club rais- 
ed an objection regarding its application to the present case. We need, not 
go into the comparative merits of the different methods or into the question 
whether it can suitably be applied in the present case or not, as counsel for 
the Club stated before us that he was not pressing that objection. We there- 
fore proceed on the footing that this method was properly adopted by the 
assessing authority. But that does not end the controversy, for, even though 
the principles on which the profits basis method is worked out are fairly well- 
understood, there is nevertheless bound to be controversy in regard to actual 
working expenses shown in the assessee’s accounts. A question would often 
arise whether these expenses are the hypothetical landlord’s burden or that 
of the hypothetical tenant, If they are of the former class, they cannot ob- 
viously be claimed as deductible expenses for the hypothetical tenant would 
not take them into account while offering the rent at which he would take the 
premises on lease. 


We now proceed to examine the contentions in regard to the items of ex- 
penses in controversy in the light of these principles. The first of these items 
is Item No. 8 of Rs. 1,07,414. for expenses for upkeep and repairs of the race- 
course. The contention on behalf of the Municipal Corporation was that the 
10 per cent. statutory deduction allowed by s. 154(1) covers all expenses for re- 
pairs and therefore deduction of costs of repairs and upkeep, if allowed, 
would mean a duplicate deduction. Even if 10 per cent. statutory deduction 
were considered inadequate looking to the present rate of prices, the Legis- 
lature has fixed that percentage as a matter of policy and if it is found to be 
inequitable or otherwise it is for the Legislature and not for the Court to 
alter it. The question, however, is not the inadequacy of deduction allowed 
in 5. 154(/) but as to which are the costs of repairs contemplated by 
the sub-section. Under s. 108(m) of the Transfer of Property Act the lessee 
is required to use the leased premises as a person of ordinary prudence 
would use them if they were his own and must keep them in as good a con- 
dition as he found them and must yield them up in the same condition sub- 
ject only to fair wear and tear and irresistible force. There would thus be 
two implied covenants in a lease: (1) to keep in repair and (2) to restore in 
repair. It would, therefore, be the obligation of the tenant to maintain the 
premises in good repair and in the same condition at all times during the - 
term of the lease. The lessor bears the burden only in respect of dilapida- 
tion to the premises caused by reasonable wear and tear and extraordinary 
causes such as storm, flood or accidental fire. It will however be seen that 
the deed of lease under which the respondent-Club took the land on lease ex- 
pressly excludes the applicability of cl. (m) of s. 108. That being so the 
question as to whether it is the lessor or the lessee who would be liable to pay 
for repairs cannot be resolved by the provisions of s. 108(m). But the ex- 
penses in question are not expenses for the upkeep and repairs of either the 
land or the structures standing on it which have been put up by the Club. Costs 
of these repairs may conceivably be the landlord’s burden. Item 3 repre- 
sents expenses for the maintenance in good repair of the track which is the 
source of receipts earned by the Club. It is manifest that the track together 
with all its fitments has to be maintained properly if the Club were to earn 
the receipts and secure the largest possible attendance of persons willing to 
bet at the races and to attract likewise as many horses and their owners to 
participate in the race meetings held by the ‘Club. A well. maintained track 
is obviously. one of the’ principal attractions inducing as large an attendance as 
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possible. Therefore, it would be in the interest of the tenant who takes on 
lease a race course with profit-making motive to maintain the course efficient- 
ly and in good order. Disbursements for the upkeep of the course and all its 
adjuncts consequently are proper outgoings incurred for earning the receipts. 
They are thus not the landlord’s liability and are not part of or included in 
the statutory deduction of 10 per cent. The statutory deduction in s. 154(/) 
is in lieu of the cost of repairs, insurance, etc. incurred by the lessor. There 
is therefore no question of any duplication if expenses incurred by the Club 
for the maintenance of the Course were to be allowed as a proper deduction. 
The High Court was, therefore, right in deducting those expenses from the 
gross receipts. 

Next is Item 9 which comprises expenses for the upkeep and repairs of the 
totalisator set up by the Club. The totalisator is an apparatus or a mecha- 
nical device for registering and showing the total operations and the number 
of tickets sold to bettors on each horse in a race. Obviously it is maintained 
to ensure efficient and expeditious working of the races. It does mechani- 
cally the work which if done by human labour would necessitate employment 
of a large number of persons. It is almost an indispensable adjunct of a 
modern race course and is necessary to declare within the short time available 
to the bettors which are the horses on which heavy betting has been done in a 
particular race and the total amount of betting on each of the competing 
horses in that race. The expenses incurred in the upkeep and repair ‘of such 
an adjunct necessary to an efficient race course must necessarily be regarded 
as the outgoings of the business. The Corporation’s contention that it is a 
‘ machinery and its value therefore is not to be included in rating under 

s. 154(2) has no merit as it is part of the necessary equipment of a good race 
course and its upkeep goes to the making of receipts. 

The next items in controversy are items 6, 10, 11, 12, 18, and 14, that is cost 
of sand and morum, salaries and charges of employees, motor lorry expenses, 
stores and charges for maintenance of horses and bullocks, manure and garden 
expenses, spares of tractors and other machinery and lastly the wheel tax and 
water tax. The only ground on which the Small Cause Court partially allow- 
ed these expenses was that since race-meetings were held in Bombay for six 
months in a year only, these expenses would partly be borne by the Club and 
partly by the lessor. The High Court disagreed with this view and rightly 
allowed the deduction of the entire amount. In our view, it is not possible 
to find any principle on which it would be possible to hold that if the race- 
meetings are held for six months only in Bombay the burden of these disburse- 
ments would be on the tenant for six months and for the remainder on the 
lessor. There is nothing in the lease which would show that the lessor 
had to maintain the track during the time that race meetings were not held in 
Bombay. Since it is the Turf Club which ran the race meetings it would be the 
Club’s obligation and not that of the lessor to look after the track’s: upkeep 
and maintenance and therefore it would be the Club which would bear the 
costs of its maintenance even during the period whén race meetings were not 
held in Bombay. The distribution of these expenses between the ‘tenant and 
the landlord made by thé assessing authority and the Small Cause Court 
cannot therefore be supported on any principle nor can it be sustained on 
the mere ground that race meetings were held in Bombay only for part of 
the year. The measure in arriving at the net rateable value under s. 154(J) 
is what a hypothetical tenant would pay as rent and that would depend upon 

- the amount of profits earned from race-meetings held on the race-course. . To 
arrive at the correct amount of such profit all expenses reasonably and pro- 
perly incurred which go to the making of the receipts have.to be deducted 
from the. gross receipts. There was no challenge.at any stage that these ex- 
penses were not properly incurred for the upkeep and maintenance of the race 
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course. The High Court, therefore, was right in allowing the deduction of 
these expenses also. 

For the relevant year the Club had allotted Rs. 8,66,666 out of the licence 
fee of Rs. 18 lacs to the Bombay race-course. Counsel urged that the Club 
was entitled to a deduction of Rs. 4,383,333 only as the licence was for a dual 
purpose, viz., for the premises as a race-course and for permission to conduct 
race-meetings on the race-course. It was argued that for the first the burden 
would be on the lessor and for the second on the tenant. The licence exh. B 
shows that it was granted to the Committee of the respondent Club. The 
licence is not a joint licence in favour of the Corporation and the Club. The 
application for it was made by the Committee on behalf of the Club and not 
by the Municipal Corporation. If the licence was for a dual purpose prima 
facte the landlord would either apply separately or join the Club in the ap- 
plication. The licence shows that the application was for ‘‘horse racing in 
the race courses leased by them” at Mahalaxmi, Bombay and in the Canton- 
ment at Poona. The licence is ‘‘granted to the licencees’’.... ‘‘to hold horse 
races on the said race courses.” Condition 1 of the licence prescribes that the 
Club could hold only 36 race-meetings in a year out of which not more than 
16 should be allotted to the Poona race-course. The licence is clearly per- 
mission to run race-meetings on the two race-courses and not an instrument 
licensing the premises as a race-course. It is manifest that since it is the 
tenant who would hold the race-meetings the fees payable for the licence is 
his burden and not that of the lessor. Mr. Desai, however, contended that the 
scheme of the Bombay Race-Courses Licensing Act, III of 1912 is to license the 
premises and then to license the person who runs races on such premises. He 
relied strongly on the long title of the Act which states that it was an Act to 
provide for the licensing of race-courses in the State of Bombay. Reliance 
was also placed on s. 3(7) which provides that no horse-race shall be held 
on a race course for which there is no licence for horse-racing in force. But 
the charging section is s. 4 under which the owner, the lessee or the occupier 
of a race-course can apply for a licence for horse racing on a race-course. The 
licence for horse racing and the obligation to obtain it and to pay the fees 
therefor is on the person who conducts the business of running the race-course 
for horse-racing. Such a person can be either the owner, the lessee or the 
occupier of such a race-course. What s. 3 does is to prohibit horse racing on 
a race-course unless a licence for horse racing has been obtained in accordance 
with the provisions of the Act. There is no provision in the Act which Mr. 
Desai could point out which lays down any licence fee for a race-course, There 
is therefore nothing in the Act to warrant the construction that the licence ob- 
tained under s. 4 has a dual purpose as contended. Therefore there can be no 
justification for dividing the burden of the licence fees between the tenant and 
the landlord. Mr. Desai, however, argued that even so, the respondent-Club 
was not entitled to claim the deduction of the licence fees because it was not 
the Club but its Committee which applied for and obtained the licence, The 
Articles of Association empower the Committee to act in all matters on behalf 
of the Club. The Committee applied for and obtained the licence on behalf 
of and as the agent of the Club. The fees were expended on behalf of the Club 
and as expenses of its business and it is the Club and not the Committee which 
is licensed to run horse racing on the race-course. The Club was, therefore, 
entitled to treat the licence fees as its own expenses and claim deduction 
Maro on the footing that the fees were expenses incurred by it to earn the 
receipts. 

As regards the wheel tax and the water tax there is no justification in distri- 
buting them on the ground that during the time the race-meetings were not 
held in Bombay it would be the landlord’s obligation to pay those taxes. In 
our view there is no basis for disallowing a part of these taxes. These again 
were expenses incurred by the Club in the ordthary course of its business and 
Were as necessary as other expenses in connection with its business. 
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Counsel for the Corporation lastly urged that if these expenses were allowed 
to be deducted the net rateable value arrived at would be less than the actual 
rent of Rs. 3,75,000 payable by the Club to the Corporation and that such a 
result cannot be contemplated under any method of assessing the rateable 
value. It is true that the net rateable value as calculated by the High Court 
comes to Rs. 1,94,175 but the rateable value need not always be equal to the 
actual rent. As aforesaid, the measure is what a hypothetical tenant is ex- 
pected to pay for a lease from year to year taking the property as it exists 
with all its privileges, advantages and burdens. The leased premises no doubt 
consist of a large tract of land but it must be remembered that under el. (1) (f) 
of the lease the Club is in exclusive possession of only certain portions and the 
remainder has to be kept open to the public except on race days and when 
training of horses is held. A large portion of the land has thus to be kept 
open for being used as playground for the public. It is, therefore, not surpris- 
ing that the rateable value as determined by the High Court comes to an amount 
less than the actual rent payable by the Club. 


The appeal fails and is dismissed with costs. Appeal dismissed, 


ORIGINAL CIVIL. 


Before the Hon'ble Mr. S. P. Kotval, Chief Justice and Mr. Justice Mody. 
A. R. GUJAR v. THE STATE OF MAHARASHTRA.*® 
Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 6, 2(80)—Notification 
issued under Actt—Payment of Wages Act (IV of 1936), Sec. 2(vi)—Bombay General Clauses 
Act (Bom. I of 1904), Sec. 20—Constitution of India. Art. 14—Validity of Notification 
— Wages,” meaning of word in Notification—Whether Bom. Act LX XIX of 1948 and 
Notification violattoe of art. 14. 

The Notification dated January 9, 1968, issued by the Government of Bombay 
under s. 5(1) of the Bombay Shops and Establishments Act, 1948, is validly issued under 
the Act. 

The Notification does not contravene any basic or fundamental principle adumbrated 
in the Bombay Shops and Establishments Act, 1948, nor is it contrary to the main spirit 
or purpose of the Act, 

Devadasan v. Union of Indial, Express Newspapers v. Somayajulu® and Hariprasad 
Shtoshankar Shukla v. A. D. Divikar®, referred to. 

The word “ wages ” used in the Notification is not used in the strict sense in which it 
is used in s. 2 (30) of the Bombay Shops and Establishments Act, 1948, read with s. 2 (vi) 
of the Payment of Wages Act, 1986, butis used in a generic sense toimply remuneration. 

The Bombay Shops and Establishments Act, 1948, and the Notification issued there- 
under are not hit by art. 14 of the Constitution of India. 


One A. R. Gujar and another (petitioners Nos. 1 and 2) were partners of a firm 
which carried on the business of tailors and outfitters at Bombay. On July 23, 
1957, petitioner No. 1 was charged under s. 52 of the Bombay Shops and Esta- 
blishments Act, 1948, read with rule 18(/) of the Rules made under the Act 
for having failed to maintain a register of employment, leave register and 
leave book of certain stitchers working in the petitioner’s shop. The trying 
magistrate found that with the exception of one worker the remaining workers 
were the petitioner’s employees but were independent contractors and held 
that the charges with respect to these workers failed. The State did not appeal 
from the order of the magistrate. On December 8, 1958, the General Secretary 

*Decided, August 16, 1966. O.C.J. Appeal 9th January, 1968. No. B.S.E. 1562—lab, II. 
No. 108 of 1965: Misc. Petition No. 899 of 1 [aeai å. L R. S. C. 179. 

1963. 2 [1964] A. L R. S. z 279. 


Notification of Government of Bombay, 8 [1957] S. C. R. 121. 
Industries and Labour Department, dated 
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of the Bombay Tailoring Workers’ Association made applications before the 
Authority under the Payment of Wages Act, 1936, on behalf of these stitchers 
to recover weekly off wages. The petitioners raised a preliminary objection 
and contended that the applicants were independent contractors and not their 
employees as such and the applications were, therefore, not tenable. The 
Authority held that the stitchers were independent contractors and not em- 
ployeés and dismissed the applications. No appeal or further proceedings were 
taken by the applicants or the State. 

On January 9, 1963, the State of Bombay issued the following Notification: 

“ In exercise of the powers conferred by sub-section (1) of section 3 of the Bombay 
Shops and Establishments Act, 1948 (Bom. LX XIX of 1948), the Government of Maharashtra 
hereby declares a person working as tailor on piece-rate wages in the premises of an establishment 
to be a person to whom the provisions of the said Act applicable in relation to persons employed 
in shops (except the provisions of section 14 and sub-section (1) of section 68 thereof) shall 
apply with effect from the ist day of February, 1968.” 

On July 25, 1963, the petitioners received a summons from the Court of the 
Presidency Magistrate at Bandra on a complaint field by the Inspector, Shops 
and Establishments (respondent No. 2), to answer a charge of not maintaining 
B register of employment in Form J or H in respect of the stitchers and thereby 
contravening rule 20(J) of the Bombay Shops and Establishments Rules, 1949, 
and committing an offence punishable under s. 52(f) of the Bombay Shops 
and Establishments Act, 1948. During the pendency of this criminal case the 
petitioners filed the present petition in the High Court challenging the validity 
of the Notification dated January 9, 1963, and for an injunction restraining 
respondent No. 2 from proceeding with the aforesaid criminal case against them, 

The petition was heard by Kantawala J. who dismissed it on July 29, 1965, 
observing in his judgment as follows: 


KANTAWALA J. The first contention ae on behalt of the petitioners is 
tbat it is a condition precedent to the applicability of the Act that a person 
or persons to whom the Act is sought to be made applicable must satisfy the 
basic definition of an ‘‘employee’’ under the Act; that there must exist the 
relationship of a master and servant or an employer and employee between the 
owner of the establishment and that person; that such:a requirement and neces- 
Bity of employment is basic and fundamental; that the entire scheme of the 
Act postulates the existence of this basic relationship and having regard to 
the scheme of the Act and the provisions of s. 5 thereof, it is not open to.the 
State Government to declare any person whatever the nature of his functions 
and irrespective of his relationship with the management to be a person to 
whom the Act applies. It is further stated that powers under s. 5 of the 
Act can only be exercised in respect of a person who is working in the esta- 
blishment as an employee and not to an independent contractor in respect of 
whom the essential attribute or requirement of employment is lacking. It is 
said that the stitchers working in petitioners’ employment being independent 
contractors, the provisions of the Act cannot be extended to them by issuing a 
notification under s. 5(/) of the Act. The notification, according to the peti- 
tioners, is, therefore, beyond the scope and ambit of the powers conferred by 
s. 5(2) of the Act. 

The entire basis of the argument depends upon the question whether the rela- 
tionship of master and servant or employer and employee subsists between the 
petitioners and the stitchers working in the establishment. The question whe- 
ther relationship of master and servant or an employer and employee subsists 
has been the subject of consideration by their Lordships of the Supreme Court 
in a large number of cases. In Dharangadhara Chemical Works Lid. v. State 
of Saurashtra', the question that arose for consideration before their Lordships 
was whether Agarias, a class of professional labourers, who were working as 
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labourers, were workmen within the meaning of the Industrial Disputes Act of 
1947. The facts of the case show that the Agarias work themselves with the 
members of the family and were free to engage extra labour on their own 
account. No hours of work were prescribed and no muster rolls were main- 
tained. The working hours of these Agarias were not controlled by the owners 
of the Pattas. The owners had not made any rules as regards leave or holidays. 
Agarias were free to go out of the factory after making arrangements for the 
manufacture of salt. Thus certain features which are normally to be found 
in the contract of service were absent in the case of Agarias. The Industrial 
Tribunal held that on the whole the status of Agarias was that of workmen and 
not that of independent contractors particularly as supervision and control was 
exercised by the owner of the salt Pattas extending to all the stages of manu- 
facture from beginning to end. The view taken by the Industrial Tribunal was 
ultimately upheld by their Lordships on the review of the facts found. It was 
held in this case that the real test whether a person was a workman, was whe- 
ther he had been employed by the employer and a relationship of employer and 
employee or master and servant subsisted between them and it was well settled 
that the prima facie test of such relationship was the existence of the right 
in the employer not merely to direct what work was to be done but also to 
control the manner in which it was to be done, the nature or extent of such 
control varying in different industries and being by its nature incapable of 
being precisely defined. The correct approach, therefore, was to consider whe- 
ther, having regard to the nature of the work, there was due control and super- 
vision of the employer. It was further held that the question whether the re- 
lation between the parties was one as between an employer and employee or 
master and servant was a pure question of fact depending upon the circum- 
stances of each case. 3 

“The next case which was relied upon during the course of the argument was 
the case of Chintaman Rao v. State of M.P? This was a case of a Bids manu- 
facturer. In that case the owner of the factory was prosecuted for failure to 
maintain a register as required to be kept under the provisions of ss. 62 and 63 
of the Factories Act. The question that arose for consideration in that case 
was whether certain persons known as Sattedars and those who work under 
these Sattedars were workmen or not as defined under the Factories Act. The 
special feature of this case was that none of the workmen worked in the fac- 
tory of the owner. The bidis could be manufactured by them anywhere and 
there was no obligation on Saitedars to work in the factory of the management. 
The Sattedars were entitled to distribute tobacco to the workers for making 
bidis in the workers’ respective homes. It was found that Sattedars undertook 
to supply bidis manufactured in their own factories and at a price to be paid 
by the management after delivery and approval. It was in these circumstances 
that their Lorships held that the Sattedars were independent contractors and 
workers employed by them were not the workers of the management. In the 
course of the judgment, their Lordships observed (p. 391): 

The concept of employment involves three ingredients : (1) Employer (2) Employee and 

(3) the contract of employment. The employer is one who employs, i.e. one who engages 
the services of other persons. The employee is one who works for another for hire. The 
employment is the contract of service between the employer and the employee whereunder the 
employee agrees to serve the employer subject to his control’and supervision.” 
It was pointed out that there was a well-understood distinction between the 
contractor and the workman and between a contract for service and contract 
of service. A contractor is a person who, in the pursuit of an independent 
business, undertakes to do specific jobs of work for other persons, without 
submitting himself to their control in respect of the details of the work. The 
identifying mark of a workman is that he should be under the control and 
supervision of the employer in respect of the details of the work. The prima 
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facie test for the determination of the relationship between the employer and 
employee is the existence of the right in the employer to supervise and control 
the work done by the employee not only in the matter of directing what work 
the employee is to do but also the manner in which he shall do his work. Thus 
the test laid down in Dharangadhara Chemacal Works Lid. case was again re- 
iterated in this case, 

Then a reference was made to the case of Birdhichand v. First Civil Judge3 
This was also a case of a bids manufacturer. That case had arisen upon an appli- 
cation made by certain persons for wages in lieu of leave under the Payment 
of Wages Act. The contention of the owner of the factory was that the appli- 
cants in that case were not workers within the meaning of the Factories Act 
and were not entitled to leave wages. It was found that the bidi rollers who 
made the applications had to work at the factory and were not at liberty to 
work at their houses. Their attendance was noted in the factory. They had 
to work within factory hours though they were not bound to work for the 
entire period and could go away whenever they liked. However, it was a term 
of the agreement that if they came after mid-day they were not supplied with 
tobacco and were thus not allowed to work even though the factory continued 
to work upto 7 p.m. on that day. It was also found that if a bid¢ roller re- 
mained absent for eight days, he could be removed. These bide rollers were 
paid according to the amount of work done and the bidis which did not come 
upto the standard would be rejected. On these facts it was held that the bidi 
rollers were workers under the Factories Act and not independent contractors. 
It was pointed out by their Lordships that the nature and extent of 
control varied in different industries and could not by its very nature be pre- 
cisely defined. When the operation was of a simple nature and did not 
require supervision all the time, control could be exercised at the end of the 
day by the method of rejecting bidis which did not come upto the proper stand- 
ard. Such supervision was sufficient to make the bidi rollers the employees of 
the employers and not independent contractors. It was also emphasised that 
the nature of control required to make a person a servant of the master would 
depend upon the facts of each case. 

The next case to which a reference was made was that of Shankar Balaji v. 
State of Maharashtra. This was also a case of a bidi manufacturer. In that 
case, the attendance of the bidi roller was characterised by very special fea- 
tures. There was no agreement or contract of service between the owner of 
the establishment and the bidi roller. The bidi roller was not bound to attend 
the factory for any fixed hours or to work for any fixed period. He was free 
to go to the factory at any time he liked and was equally free to leave the 
factory whenever he liked. The bids roller could be absent from the work any 
day and if his absence was expected to be of a duration for longer than 10 days, 
he had to inform the owner, not for the purpose of taking his permission or 
leave, but for the purpose of assuring him that he had no intention to give up 
work at the factory. There was no actual supervision of work which the bidi 
roller did in the factory and he was paid at fixed rates on the quantity of bidis 
turned out, there being no stipulation for turning out the minimum quantity 
of bidis in a day. The bidi leaves which were supplied to the bids rollers for 
being taken to the home and cut and tobacco was supplied at the factory but 
they were not called to roll the. bidis at the factory. The bidi rollers 
could take the material outside the factory after obtaining the permission of 
the owners. At the close of the day, the bidis used to be delivered to the 
owners and the bidis not upto the standard were rejected. The bidi workers’ 
attendance was not noted though the days he worked, could be ascertained 
from the register. On these facts, it was held that the bidi roller could not be 
said to be the employee of the owner and was not, therefore, a worker there being 
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no contract of employment under which the bidi roller agreed to serve the 
employer subject to supervision and control. Thus the criteria laid down in 
Dharangadhara Chemical Works Ltd.’s case of due control and supervision 
was followed for coming to the conclusion whether a person was an employee or 
an independent contractor. s 

Reference was then made to the case of B. Y. Kshatriya (P) Lid. v. Union 
of India; the principal question argued in this case was as regards the con- 
stitutionality of the provisions of s. 85 of the Factories Act and the notifica- 
tion issued by the State of Maharashtra thereunder. The question there in- 
volved was about the application of s. 79 of the Factories Act with reference 
to the leave and the difficulty felt in Shankar Baldji’s case as to how leave 
could be calculated in the circumstances, was explained with reference to the 
decision in Birdhichand’s case. 

The last case to which reference was made is also the case of a bidi manu- 
facturer, viz., D. C. Dewan Mohideen Sahib & Sons v. United Bidi Workers’ 
Union® The facts of that case show that a bidi manufacturer was getting 
the work of rolling the bidis done through contractors. Such persons in their 
turn engaged a number of other persons. The persons so engaged took the 
leaves home for cutting the proper shapes. The work of rolling the bidis was 
done by such persons in the premises of intermediaries with the materials 
supplied to them by such intermediaries. The necessary materials such as 
thread, bidi leaves and tobacco were supplied to the intermediaries by the bidt 
manufacturers. Payment was made to the bidi rollers on piece rate wages. 
Such payment to the bidi rollers plus their commission due to the intermedia- 
ries was ultimately made by the bids manufacturer. The evidence showed 
that the intermediaries were found to be persons who were in all respects 
under the control of the owner. On these facts the Industrial Tribunal held 
that the bidi rollers were the employees of the bidi manufacturer and that 
the system of such work was adopted to camouflage the industrial law. On 
these facts it was held that the so-called intermediaries were not independent 
contractors but were mere employees or were functioning as branch managers 
of the various bidi manufacturers. It was also held that the didi rollers them- 
selves were the employees of the bidi manufacturer and not of the so-called inde- 
pendent contractors. The decisions above referred to were cited and the 
principles laid down therein were applied. It is in the light of these deci- 
sions that I have to decide whether the stitchers who are working in the pre- 
mises of the petitioners’ establishment on piece rate wages are employees or 
whether they are independent contractors as sought to be suggested on behalf 
of the petitioners. It is alleged by the petitioners in para, 3 of the petition 
that the stitchers cannot be really called ‘‘tailors’’ because they merely stitch 
the cloth as per the markings indicated on the cloth by the cutters. The case 
pleaded in the petition shows that in most of the tailoring establishments, 
stitchers carry out their work of stitching garments at their places of resid- 
ence; for their own convenience they go to the establishment or to portions 
of the premises provided for them by the tailoring establishment and carry 
out the stitching work there. They go to the premises of the establishment 
not under the terms of the contract but with the permission of the owners for 
their own convenience. In most cases, sewing machines, implements and acces- 
sories are supplied by the tailoring establishment and the stitchers also pay 
rent to the tailoring establishment for the sewing machines, implements and 
accessories supplied to them by the tailoring establishment. The stitchers are 
under no obligation to attend on every day the establishment. There is also 
no obligation for them to carry out any particular work much less any parti- 
cular work within a stipulated time. The stitchers are free to come and go 
whenever they liked and as they liked and to do as much or as little work as 
they liked. In fact, there are no fixed hours of work for them. In some 
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tailoring establishments including that of the petitioners, stitchers are per- 
mitted to work for more than one tailoring establishment. No muster roll is 
kept in respect of such stitchers and they can remain absent without giving 
prior intimation to the establishment. The stitchers are at liberty to select 
any particular type of work as they liked. In the case of stitchers who are 
working at their place of residence, they are at liberty to get the work done 
either by themselves or through other stitchers engaged by them. Such 
stitchers are remunerated on piece rates wages depending upon the garment 
stitched. It is added that there is no supervision or control over the details 
of the manner of doing the work by the stitchers and, therefore, no relation- 
ship of master and servant subsists between the owners of the establishments 
and such stitchers. The plea of the petitioners is that such stitchers are in- 
dependent contractors. I am not, in the present case, concerned with the case 
of stitchers who are working ordinarily at the place of their residence. The 
impugned notification is only made applicable to persons working as tailors 
on piece rate wages in the premises of the establishments. Even though most 
of these allegations refer to the work to be done by the stitchers, surprisingly 
the petitioners have not made any of the stitchers working in their establish- 
ment as party respondents to this petition, but have chosen to make only the 
State Government and the Inspector of Shops and Establishments as the only 
respondents in this petition. As observed earlier, the Trade Unions have ap- 
plied to be made parties to this petition, as by this petition, the petitioners 
had generally challenged the validity of the impugned notification which was 
applicable to all the tailoring establishments. 

In the affidavits filed on behalf of the respondents, most of these allega- 
tions are not specifically dealt with but it is, however, denied that in most 
of the establishments stitchers carry out the work to be performed by them, 
either at the residence or for the convenience of the stitchers, on the premises 
of the owners or to the portions of the premises provided for them by the 
tailoring establishment and carry out the stitching therein. It is affirmatively 
stated in these affidavits that in most of the tailoring establishments, the stit- 
chers regularly work in the establishment under the control and supervision 
of the respective owners of the establishments and that, therefore, they are 
the employees within the meaning of the Act. However, no particulars are 
given in these affidavits as regards the nature or the extent of the control or 
supervision exercised by the owners of the establishments. As pointed out in 
the case of Dharangadhara Chemical Works the prima facie test of the rela- 
tion of the master and the servant was the existence of a right in the em- 
ployer not merely to direct what work was to be done but also to control the 
manner in which it was to be done. The nature or extent of such control 
may vary in different industries-and was by its very nature incapable of be- 
ing precisely defined. In the present case, I find that there is an assertion on 
behalf of the respondents that there is due control and supervision while there 
is a denial thereof on the part-of the petitioners. The decisions in the cases 
of Dharangadhara Chemical Works and Birdhichand, above referred to, show 
that the workers may be employees if there is due control or supervision, 
even though there may be no fixed hours of work and even though they may 
be at liberty to come whenever they liked and go. Such features by them- 
selves alone are not decisive for the determination whether the relationship of 
master and servant subsists. This being a pure question of fact, in the ab- 
sence of evidence it is not possible to decide on the facts alleged whether due 
control or supervision can be or was in fact exercised by the petitioners over 
the stitchers working in or under the establishment: It ‘is not difficult to 
comprehend cases where a master can give directions as to the manner of the 
work to be done by the stitchers in his establishment.’ He may give directions 
as to the nature of the stitching viz., whether the stitches should be close to 
each other or at a distance; he may give directions as to the manner or the 
type of the thread or the needle to be used in stitching garments; he may 
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ask the stitchers to re-stitch a garment in case of bad or defective workman- 
ship and the extent of such control by its very nature can only depend upon 
the facts of each case. In the absence of the stitchers employed by the peti- 
tioners in their establishment it is not possible to find whether the petitioners 
exercised due control and supervision over them not only in respect of the 
work to be done but also in respect of the manner in which it should be done. 
However, I am inclined to decide this petition on the assumption that there 
is no such control or supervision exercised over the stitchers and, therefore, 
such stitchers must be assumed to be independent contractors and there is no 
relationship of master and servant between them and the petitioners. 

In connection with the question whether the stitchers working in or under 
the petitioners’ establishment are independent contractors, Mr. Sorabji invited 
my attention to the order made by the Payment of Wages Authority in the 
applications made by nine stitchers working in their establishment for re- 
covering weekly off wages. These applications were made before the Payment 
of Wages Authority. Before the Authority it was contended on behalf of the 
petitioners that the stitchers were independent contractors and not employees 
and, therefore, the Authority had no jurisdiction to entertain any application 
under the Payment of Wages Act. The evidence was led on behalf of the 
stitchers in these applications and ultimately it was held by the Payment of 
Wages Authority that there was no due control and supervision of the peti- 
tioners over the stitchers’ work and, therefore, the relationship of master and 
servant did not subsist between the petitioners and the stitchers. These stit- 
chers were held to be independent workers and not employees. The stitchers 
did not prefer any appeal from this decision of the Authority and Mr. Sorabji 
contended that in view of the provisions of s. 17(2) of the Pay- 
ment: of Wages Act, this decision has become final and the issue as to whether 
the stitchers working in or under the establishment of the petitioners are em- 
ployees or independent contractors is barred by the principles of res judicata. 
The principle of res judicata can only be invoked if the earlier decision re- 
lied upon is between the same parties. In the present case, the decision of the 
Payment of Wages Authority was arrived at between the petitioners on the 
one hand and the stitchers on the other. In the present application, the stit- 
chers are not party respondents. The respondents to this petition originally 
were the State of Maharashtra and the Inspector of Shops and Establishments 
working under the Bombay Municipal Corporation. Later on, the two trade 
unions representing the stitchers in general were on their applications made 
party respondents. Mr. Sorabji contends that as these two trade unions have 
been made party respondents it must be assumed that they represent the stit- 
chers working in the petitioners’ establishments and, therefore, the stitchers 
are, in any event, represented in this case. Under s. 13 of the Indian Trade 
Unions Act, every registered trade union has been made a body corporate by 
the name under which it is registered, and shall have perpetual succession and 
a common seal with power to acquire and hold both moveable and immoveable 
property and to contract, and it can sue or be sued by its name. Thus a re- 
gistered trade union is a legal entity apart from its members and even if it is 
assumed that the stitchers working in the petitioners’ establishment or some 
of them; in any event, are the members of either the third or the fourth res- 
pondents, it cannot be said that they are parties to this proceeding. 

- Mr. Sorabji, however, invited my attention to the case of Pandit M.S.M. 
Sharma v. Dr. Shree Krishna Sinha’ in support of the plea that the stitchers 
of the petitioners are duly represented in this case. In that case, the peti- 
tioner was called upon to show cause before the Committee of Privileges of 
Bihar Legislative Assembly why he should not be proceeded against for the 
breach of privilege of the Speaker and the Assembly for publishing an in- 
aceurate account of the proceedings of the Legislative Assembly. He moved 
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the Supreme Court under art. 32 of the Constitution for quashing the said. pro- 
ceeding and the question for decision in substance was whether the said pri- 
vilege conferred by art. 194(3) of the Constitution was subject to the funda- 
mental rights of a citizen under art. 19(7)(a) of the Constitution. In that 
case, the Supreme Court found against the petitioner. Thereafter the Assem- 
bly was prorogued for several times, the Committee of Privileges reconsti- 
tuted and a fresh notice was issued to the petitioner. The petitioner then 
filed another petition in substance to re-open the decision to raise the same 
controversy again and to contend that the earlier decision was wrong. It 
was held that the general principles of res judicata applied and the earlier 
judgment could not be allowed to be re-opened and must bind the petitioner 
and the Legislative Assembly of Bihar and the re-constitution of the Commit- 
tee of Privileges in the meantime could make no difference. Mr. Sorabji con- 
tends that even though the members of the Privilege Committee changed, it 
was held that the principles of res judicata applied. Similarly, in the pre- 
sent case as respondents Nos. 3 and 4 have applied to this Court to be made 
party respondents to this petition, it must be held that the parties to this 
petition are the same as those who were parties to the applications under the 
Payment of Wages Authority. This contention, in my opinion, is not well 
founded. The parties to the applications before the Payment of Wages Autho- 
rity were the petitioners and the nine stitchers while those stitchers are not 
parties to the present proceedings. In fact, each one of the respondents was not 
a party to the proceedings before the Payment of Wages Authority. The de- 
cision relied upon, therefore, can be of no assistance to the petitioners. 

Having regard to the view taken by me, viz., that the parties to these pro- 
ceedings were not parties to the proceedings before the Payment of Wages 
Authority, it is unnecessary to consider the other larger issues that were can- 
vassed in connection with the application of the principles of res judicata. It 
will suffice for the present purpose that these contentions are noted. It was 
urged on behalf of the respondents that a Payment of Wages Authority is not 
a Court or is not, in any event, a Tribunal having exclusive jurisdiction to 
decide the question arising under the Payment of Wages Act. Secondly, it 
was urged that the finding of the Payment of Wages Authority that the stit- 
chers are not employees but are independent contractors can never operate as 
res judicata because ultimately the Authority had found that it had no juris- 
diction to entertain the applications, It is not necessary to decide these con- 
tentions urged on behalf of the respondents, having regard to the view that I 
have taken as stated above. 

Section 5 of the Act is as under: 

“5. (1) Notwithstanding anything contained in this Act, the State Government may, 
by notification in the Official Gazette, declare any establishment or class of establishments 
to which, or any person or class of persons to whom, this Act or any of the provisions thereof 
does not for the time being apply, to be an establishment or class of establishments or a person 
or class of persons to which or whom this Act or any provisions thereof with such modifications 
or adaptation as may in the opinion of the State Government be necessary shall apply from 
such date as may be specified in the notification, 

(2) On such declaration under sub-section (1), any such establishment or class of estab- 
lishments or such person or" class of persons shall be deemed to be an establishment or class of 
establishments to which, or to be an employee or class of employees to whom, this Act applies 
and all or any of the provisions of this Act with such adaptation or modification as may be 
specified in such declaration, shall apply to such establishment or class of establishments or 
to such employee or class of employees. ” 

The impugned notification was issued by the State Government under sub- 
s. (Z) noted above. Emphasis was laid by Mr. Sorabji on the words ‘‘per- 
son or class of persons to whom this Act or any of the provisions thereof 
does not for the time being apply.” Then it was argued that the basic re- 
quirement of employment must exist before the Government can apply the 
provisions of the Act to such a person. He said that by a declaration under 
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sub-s. (Z), the operation of the Act can only be extended to persons like 
part-time employees or the'members of the family of the employer who are 
employed in the establishment but who are excluded by the definition of the 
word ‘‘employee’’ given in sub-s. (6) of s. 2. Such a contention, m my opl- 
nion, imposes too narrow’ a construction upon the scope and ambit of sub- 
s. (1). Though by a deélaration under sub-s. (1) of s.°5 the Government can 
extend the operation of. the -Act to any person or class of persons, it 18 im- 
plicit én the section and tha: general scheme of the Act that the persons to 
whom the Act is made applicable, are connected with the establishment. De- 
claration can be made in respect of a person or class of persons between 
whom and the establishment, a reasonable nexus exists. However, there is 
no warrant for restricting the nature of this connection or nexus merely to 
an employee. This sub-section is enacted with the object of conferring authority 
to extend in appropriate cases the provisions of the Act to establishments to 
which or to person or class of persons to whom the Act or the provisions 
thereof were not for the time being made applicable. The preamble of the 
Act shows that the object of this legislation was to consolidate and amend 
the law relating to the regulation of conditions of work and employment in 
the various establishments mentioned therein. With a view to achieve this ob- 
ject of the legislation, declaration can be made in respect of a person who is 
either employed in the establishment or is otherwise working in the establish- 
ment. I, however, do not wish to convey that these are the only categories of 
persons for whom declaration can be made under this sub-section, nor do I 
intend to enumerate exhaustively and precisely the class of persons about 
whom a declaration can be made under this sub-section. The object of this 
legislation, as stated in the affidavit filed on behalf of respondent No. 2, is 
primarily to protect workers employed or working in shops and establishments 
against occupational hazards. To achieve this object, the Act seeks to impose 
upon the owners of the establishment certain obligations to protect the workers 
who may be unwary or negligent and to secure for them employment in con- 
ditions conducive to their health, safety and dignity. The Act regulates the 
hours of working and weekly holidays in the shops and establishments with a 
view to secure proper rest to the employees. It makes the provision for leave 
to be compulsorily given to the workmen in the interest of their health. Thus 
the benefit of the provisions of this Act can, by a proper declaration, be con- 
ferred upon all persons or class of persons between whom and the establish- 
ment a reasonable nexus exists. By the impugned notification, the Govern- 
ment declares persons working as tailors on piece rate wages in the premises 
of the establishment to be persons to whom the provisions of the Act, appli- 
cable in relation to persons employed in shops (except the provisions of ss. 14 
and 63(7) thereof) shall apply. It is clear from the notification that it will 
only apply if three conditions therein laid down are fulfilled. 

They are: The person must work as a tailor; (2) he must work on piece rate 
wages; (3) he must work in the premises of the establishment. These essen- 
tial ingredients indicate that there is a close and reasonable relation and 
nexus between such a person and establishment and it is, therefore, not neces- 
sary that the relationship of master and servant must exist before a declara- 
ue ean be made by the Government under s. 5(J) of the Act in respect of 

That this should be the construction of the provisions of sub-s. (7) of s. 5 
is re-enforced by the language used in sub-s. (2) thereof. This sub-section 
provides for the effect of the declaration or for the consequences thereof. It 
states that on such a declaration being made, the establishment shall be deem- 
ed to be an establishment to which the Act applies or the person or class of 
persons referred to in the declaration shall be deemed to be an employee or 
class of employees to whom the Act will apply. As the language of this sub- 
section shows, it creates a legal fiction. If the relationship of an employer or 
employee or master and servant was a pre-requisite to the declaration being 
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made under sub-s. (1) there was no necessity for creating such a legal fiction. 
It is pointed out in Hast End Dwelling Co. Ld, v..Finsbury Borough Council: 

“If you are bidden to treat an imaginary state of affairs as real, you must surely, unless 
prohibited from doing so, also imagine as real the consequences and incidents which, if the 
putative state of affairs had in fact existed, must inevitably have followed from or accompanied it.” 
This shows that the fact that a person in respect of whom a declaration has 
been made, is made a “deemed employee’’, it must follow that the relationship 
of master and servant or employer and employes must be deemed to exist 
though in actuality it may not be so. ee 

Before this notification was issued, it appears that the Government was pri- 
marily of the view that persons like stitchers in tailoring establishments were 
entitled to the benefits conferred by this Act. In fact, when such benefits were 
denied by the owners of such establishments to such stitchers, criminal pro- 
ceedings were adopted against such owners. In these proceedings, as-a result 
of the evidence led, it was judicially determined that such stitchers were not 
employees as normally understood but were independent contractors and were 
not entitled to the benefits conferred by this Act. As the stitchers working 
in the premises of the tailoring establishments were closely and intimately cou- 
nected with the establishment, the State Government issued the impugned 
notification so that such persons may have the advantage of this beneficial 
legislation. The effect of the declaration, as s. 5(2) shows, is that a person in 
respect of whom a declaration is made, is ‘‘a deemed employee’’ within the 
meaning of the Act. 

It was urged by Mr. Sorabji that the issue of such a notification in respect 
of stitchers working in the premises of tailoring establishment does not pro- 
perly fit in with the scheme of the Act. In my opinion, the real test to de- 
termine this question is, whether the scheme of the Act is rendered unwork- 
able or whether impracticable consequences are likely to ensue, if the provi- 
sions of the Act are extended to stitchers working in the premises of the 
tailoring establishment. As the preamble shows the object of this legislation 
was to regulate conditions of work and employment in various establishments 
therein mentioned. Thus what was intended by the Legislature was not mere- 
ly to regulate the employment but also the work in the establishment. Sec- 
tion 7 provides for registration of establishment. Under this section, the 
owner of the establishment is required to send a statement in the prescribed 
form giving various particulars therein mentioned. The prescribed form re- 
quires inter alia particulars to be furnished in respect of the total number of 
employees. If the tailors working on piece rate wages in the premises of the 
tailoring establishment are treated as employees, there is no difficulty for the 
owner to furnish the particulars qua them as required by the form. The 
scheme of the Act shows that different provisions have been made in respect 
of different types of establishments. Chapter III deals with shops and com- 
mercial establishments. Chapter IV deals with residential hotels, restaurants 
and eating houses and Chapter V deals with theatres or other places of pub- 
lic amusement or entertainment. We are concerned in the present case with 
the provisions applicable to shops which are dealt with in Chapter III. 
Sections 10 and 11 of this Chapter deal with the opening and closing hours 
of the shop. These conditions are in fact complied with by the petitioners 
even before the issue of the impugned notification. Section 14 deals with 
daily and weekly hours of work in shops. The operation of this section hes 
been excluded by the impugned notification. Section 15 provides for inter- 
val for rest and the object of it is that an employee shall not be required 
or permitted to work for more than five hours before he has had an interval 
for rest of at least one hour. Section 16 says that the spread over of an em- 
ployee in a shop shall not exceed eleven hours in any day. Section 18 pro- 
vides for weekly holidays in shops. Section 35 provides for leave to which an 
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employee under the Act will be entitled. Under this section, ordinarily an 
employee who has been employed for not less than 3 months in any year shall 
for every 60 days on which he has worked during the year be allowed leave, 
consecutive or otherwise, for a period of not more than five days. It may at 
first sight appear inappropriate to extend the benefit of such leave to a per- 
son who does not work for fixed hours in the establishment or who can come 
to the establishment and go when he likes or who can remain absent without 
any previous permission of the owner of the establishment. The section can 
only apply to employees who work for the full period of the establishment 
during normal hours and for the prescribed number of days. An identical 
question arose for consideration in B. Y. Kshatriya (P) Ltd. v. Umon of India, 
where similar provisions of the Factories Act came to be considered by their 
Lordships of the Supreme Court. Section 79 of the Factories Act provides 
for leave and s. 85 thereof empowered the State Government to extend the 
operation of the Act to factories and workers who were not ordinarily factory 
workers as defined under the said Act. It was pointed out that (p. 1600): 

“ .. §. 79 if it is made applicable by Notification under S. 85, would apply to those workers 
only who work in the factory for the full period prescribed under Ss, 61, 71 and 66 (i) of the 
Factories Act by the employer for not less than the number of qualifying days. A ‘ deemed 
worker’ who is paid only for work done by him and who is under no obligation to attend at 
any fixed time may be entitled to benefit of annual leave with wages only if he fulfils the working 
conditions applicable to workers as defined in S. 2 (1) of the Act, The privilege of the working 
for a period Jess than the period prescribed for regular workers in a factory will not, if he works 
for less than the prescribed hours, come to the aid of a deemed worker so as to enable him 
to claim the benefits of S. 79; but that privilege will not deprive him, if he fulfils the conditions 
relating to the duration of work, of the benefit of S. 79. The fact that a deemed worker in 
a factory, to which S. 79 is extended by a Notification, by virtue of his contract or otherwise 
is not bound to attend at times fixed by the owner of the factory does not mean that he can 
never fulfil the conditions relating to attendance for earning leave with wages. If a deemed 
worker attends the factory for the full duration fixed as factory hours and works for 240 days or 
more during a calendar year, he would be entitled to the benefits of Ss. 79 and 80 of the Act.” 
These observations apply mutatis mutandis to a ‘‘deemed employee’’ to whom 
the operation of the Act has been extended by a notification issued under 
s. 5(1) of the Act. Chapter VIII of the Act provides for health and safety 
and deals with cleanliness, ventilation, lighting, precautions against fire and 
first aid. The requirements of this chapter had te be fulfilled by the peti- 
tioners even before the impugned notification was issued by the State Govern- 
ment. Section 63(7) provides for overtime wages but the operation of this 
section has been excluded by the impugned notification as sometimes difficulty 
may arise in calculating overtime wages in respect of workers who may come 
and go at their will. These are the relevant sections to the benefit of which 
a deemed employee will be entitled as a result of the declaration made by 
the State Government. No impracticable results are likely to follow nor the 
scheme of the Act likely to be rendered unworkable by extending the opera- 
tion of the Act to such deemed employees. 

The next contention urged by Mr. Sorabji on behalf of the petitioners is 
that the impugned notification is discriminatory in its nature. It is stated 
that there are trades or establishments where persons carry out the work at 
stipulated rates in or on the premises of the establishment, as, for example, 
in case of goldsmiths, cobblers, watch repairers and potters. These persons 
are similarly situated, according to the petitioners, to the persons in respect 
of whom the impugned notification has been issued. It is said that, therefore, 
the impugned notification is violating the fundamental right guaranteed under 
art. 14 of the Constitution. The facts stated in support of these contentions 
are denied in the affidavits filed on behalf of the respondents. In the affida- 
vit filed on behalf of respondgnt No. 1, it is denied that the establishments 
such as those of goldsmiths, cobblers, watch repairers and potters are simi- 
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larly situated as tailoring establishments. In the affidavit filed on behalf of the 
other respondents, it is stated that persons working in the tailoring establish- 
ment on piece rate wages form a class by themselves and require to be pro- 
tected against the exploitation by the owners of the tailoring establishments. 
The basis for classifications made by the impugned notification is, therefore, 
rational and has substantial relationship with the object to be achieved under 
the Act. In view of this plea taken in the affidavits in reply, Mr. Sorabji 
conceded that this will raise disputed questions of fact and it will not be pro- 
per for him to agitate such a question in this proceeding. 

In the petition, the petitioners have challenged the validity of the impugned 
notification on the ground that it imposes unreasonable restriction on the 
fundamental rights guaranteed to the petitioners under art. 19(1)(g)' of the 
Constitution. This notification was issued after the proclamation of emer- 
gency was declared and in view of the provisions of art. 358 of the Consti- 
tution, Mr. Sorabji fairly conceded that he would not be able to urge such a 
plea so long as the proclamation .of emergency continued. 

The last contention urged on behalf of the petitioners is that even if the 
impugned notification is valid and can be issued, having regard to the provi- 
sions of s. 5(J) of the Act, it cannot be made applicable to the petitioners’ 
establishment. The argument is that by this notification, declaration has been 
made only in respect of persons working as tailors on piece rate wages; it 
ig said that under the Act the word ‘‘wages’’ shall have the same meaning 
as is given to it under the Payment of Wages Act. It is pointed out that 
the definition of the word ‘‘wages’’ under the Payment of Wages Act presup- 
poses the existence of the relationship of master and servant or employer and 
employee. As that basic requirement is absent in the present case, the stit- 
chers working in the petitioners’ establishment cannot fall within the scope 
of the impugned notification even if it were valid. In my opinion, there is 
no merit in this contention. The expression, “piece rate wages’’ is used in this 
notification in order to emphasise that a person who is not paid remunera~- 
tion per day or per week or per month but who is remunerated on piece rate 
wages for the job or the work done by him, should have the benefit of this 
Act. The word ‘‘wages’’ is not used in its ‘technical sense as defined in the 
Payment of Wages Act. The express: on ‘‘piece rate wages’’ is more or less 
synonymous with the expression ‘ ‘piece rate basis’’ and the person who works 
as a tailor on piece rate basis in the premises of the establishment is entitled 
to the benefit of the provisions of the Act, mentioned in this notification, 
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Korvat C. J. This is an appeal against the decision of Kantawalla J. in 
Miscellaneous Petition No. 399 of 1963. The appeal involves a question as to 
the interpretation of s. 5 of the Bombay Shops and Establishments Act, 1948. 
The question arises upon the following facts. 

M/s. G. R. Rao Brothers the appellants constitute a firm and carry on a 
tailoring business at Dadar, Bombay. They are being prosecuted in the Court 
of the Presidency Magistrate, 12th Court, Bandra, Bombay, upon the com- 
plaint of respondent No. 2, the Inspector appointed under the Bombay Shops 
and Establishments Act, and filed some time in July 1963 (None of the parties 
has been able to give this Court the exact date although protracted argu- 
ments were addressed). According to the complaint, the appellants had not 
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maintained a Register of Employment in the Form J or H prescribed by the 
Rules made under the Bombay Shops and Establishments Act in respect of 
certain named employees. The offence was detected on June 15, 1963. The 
appellants were charged with the contravention of s. 52(f) of the Bombay 
Shops and Establishments Act, read with r. 20 of the Maharashtra Shops and 
Establishment Rules, which prescribes that every employer or manager of a 
shop or commercial’ establishment shall maintain a register of employment in 
form H, provided that where the opening and closing hours and period of in- 
terval for rest are ordinarily uniform, the employer or manager may maintain 
such register in form J. 

Before the complaint could come up for trial, the firm moved this Court by 
a petition under art. 226 of the Constitution alleging that the complaint could 
not be proceeded with against them; that the proceedings instituted against 
them should be quashed and the respondents should be asked to forbear from 
taking any steps pursuant to the complaint. To the petition there were four 
respondents, namely, the State of Maharashtra, the Inspector himself and two 
Labour Unions. The two Labour Unions were not initially parties but were 
added at later dates. The Maharashtra Tailoring Workers Union, respondent 
No. 3 was joined on November 12, 1963, and the Bombay Labour Union, res- 
pondent No. 4 was joined on April 30, 1965, upon their respective applica- 
tions. At that stage the petition before the learned single Judge had been 
heard for a considerable time. 

The attempts of the workers in the tailoring trade to get a better deal for 
themselves have had a chequered past. Suffice it to say that they all failed 
on the ground that having regard to the terms and conditions of work in the 
trade there was lacking the essential element of control and therefore there 
was not established the necessary relationship of employer and employee. Gov- 
ernment was, therefore, moved to take recourse to the ‘‘deeming provisions’’ 
in the Act which create the usual fiction whereby persons and establishments 
not governed by the Act are deemed to be so governed after Government 
issues a notification in that behalf. Such a notification was issued by the State 
Government on January 9, 1963, under its powers under s. 5(/) of the Act. 
It is at exh. C to the petition. Prior to this Notification there were other 
proceedings taken against the appellants which may be briefly mentioned. 
Firstly, the employers were charged under s. 52 read with r. 18(/). On 
July 23, 1957, the partners of the firm were fined but only in respect of one 
employee. They were acquitted in respect of their other employees it being 
expressly held that they were not ‘‘employecs’’ within the meaning of the 
Act (Vide Criminal Case No. 181 of 1957 by the Presidency Magistrate, 5th 
Court, Bombay, para. 7 of the judgment). Next, one of the Unions represent- 
ting the workers, namely, the Bombay Tailoring Association, filed an applica- 
tion to recover ‘‘weekly off’? wages on December 8, 1958 before the Authority 
under the Payment of Wages Act. That proceeding also terminated in 
favour of the appellants and by the judgment it was held that the workers 
in respect of whom the complaint was filed were not their employees and that 
the necessary element of control, which was essential to be established before 
they could be said to be employees of the appellants, was absent. The deci- 
sion of the Authority under the Payment of Wages Act is at exh. B. Against 
another decision of a Criminal Court acquitting the appellants’ firm the State 
had come up in appeal to this Court, but the judgment of acquittal was up- 
held and the appeal was dismissed on similar grounds. This was in Criminal 
Appeal No. 803 of 1959 decided on October 22, 1959, by a Division Bench of 
this Court. Against the decision of the Authority under the Payment of 
Wages Act a Special Civil Application (No. 249 of 1963) came to be moved 
in this Court. That application came up for hearing before a Division Bench 
of this Court (to which I was a party) on April 19, 1965, and the Division 
Bench remanded the matter for further enquiry by the Authority upon a 
question of fact, viz., whether the employees named in the original applica- 
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tion were, upon the evidence, ‘‘employees’’ of the appellants’ firm. We are 
informed that those proceedings terminated against that particular tailoring 
establishment, but the judgment has not been filed. It is clear that in this 
trade it was difficult to establish by evidence the actual existence of the rela- 
tionship of master and servant. 


It was the appellants’ case that the Notification dated January 9, 1963, 
came to be issued as a result of these decisions and no sooner was the Noti- 
fication issued, than the present complaint came to be filed, and no sooner 
was the complaint filed than the petitioners raised preliminary objections 
which being decided against them they have come to this Court. 

It was the case of the appellants that the workers in respect of whom the 
complaint has been filed were not their employees within the meaning of that 
term under the Act. They alleged that most of the tailoring establishments 
maintain one or two persons who are called cutters and who do the essential] 
part of the work in the making of a garment, but, in addition to these cut- 
ters, these establishments entrust the work or job of stitching the garments 
to several other persons known as stitchers. These stitchers are really ‘not 
tailors and cannot be described as tailors, inasmuch as they merely stitch the 
clothes according to the markings indicated by the cutters. The stitchers 
carry out the work given to them either at their places of residence or for 
their convenience they come to the establishment or to the portion of the pre- 
mises provided for them by the tailoring establishments and carry out the stit- 
ching work there. The stitchers who work on the premises of the tailoring 
establishments do not do their work pursuant to any terms of employment but 
merely with the permission of the owners of the establishments and for the 
sake of their own convenience. The sewing machines, implements and acces- 
sories are supplied by the tailoring establishments, for which the stitchers pay 
rent to the establishments. There is no obligation on the stitchers to attend 
the establishments each day; nor is there any obligation on the part of the 
alleged workers to carry out any particular work. The appellants further 
alleged ‘‘They are free to come and go when they like and as they like and 
to do as much or as little work as they like’’. Moreover, these stitchers can 
jn the course of any month or week take work from one or more establish- 
ments at the same time. In order to show the want of control over these 
alleged employees the appellants also alleged that the stitchers may some times 
leave their job unfinished or half done if they so choose. Even for altera- 
tions that may be necessitated by bad workmanship, the stitchers can refuse 
to effect the necessary alterations if they are not paid extra for making the 
alterations. They alleged that asa result of these terms upon which the alleg- 
ed employees were working, they could not be said to be employees within the 
meaning of s. 2(6) of the Act; therefore they could not be deemed to be em- 
ployees within the meaning of s. 5(2) of the Act. 

The terms upon which it is alleged the so-called employees worked, were de- 
nied by the Inspector, respondent No. 2, in his affidavit in reply dated April 
15, 1964. He denied that in respect of the tailoring establishments the stit- 
chers earry out the work or perform the job either at their places of resid- 
ence or for their convenience they come to the establishments or to the por- 
tions of the premises provided for them by the tailoring establishments. He 
alleged that in most of the tailoring establishments the stitchers work regu- 
larly in the tailoring establishments under the control and supervision of the 
owners of such establishments and are employees within the meaning of s. 2(6) 
of the Bombay Shops and Establishments Act. He denied that the stitchers 
were independent contractors or that there was no contract of service between 
the stitchers and the owners of the tailoring establishments. He generally 
added at the end of para. 9 of his affidavit in reply that he denied each and 
every allegation and contention made in para, 3 of the petition which was 
contrary to or inconsistent with what was stated in his affidavit. To the same 
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effect are the affidavits in reply on behalf of the two Labour Unions, res- 
pondents Nos. 3 and 4. 

Upon these pleadings it was contended before the learned single Judge that, 
in the first place, the workers were not employees at all, but were indepen- 
dent contractors and that the basic requirement of the Act was that these 
persons must be employees without which the provisions of the Act would not 
be attracted—not even s. 5 with its deeming provisions. That contention has 
been negatived and the learned single Judge has held that assuming that the- 
alleged employees were only independent contractors, there is no reason why 
s. 5 and the Notification under it should not apply to them. The same argu- 
ments have been advanced before us in appeal so far as the Notification dated 
January 9, 1963, is concerned. f 

The Notification dated January 9, 1963, is issued under s. 5(7) of the Act 
and runs as follows: 

“In exercise of the powers conferred by sub-section (Z) of section 5 of the Bombay Shops 
and Establishments Act, 1948 (Bom. LXXIX of 1948), the Government of Maharashtra 
hereby declares a person working as tailor on piece-rate wages in the premises of an establishment 
to be a person to whom the provisions of the said Act applicable in relation to persons employed 
in shops (except the provisions of section 14 and sub-section (1) of section 68 thereof) shall 
apply with effect from the Ist day of February, 1963.” 

It was urged by Mr. Sorabjee that it was basic to the applicability of the 
Act that any person or persons to whom the Act is made applicable should 
fall within the definition of ‘‘employee’’ and that is so whether we consider 
the deeming provisions in s. 5 or any other provisions of the Act. Therefore 
it-is not open to Government to declare by a notification under s. 5 any per- 
son, whatever the nature of his function and regardless of the terms of his 
alleged employment, to be a person to whom the Act applies. 

Next Mr. Sorabji has urged that even assuming that this Notification could 
be validly issued under the provisions of the Act, the Notification itself postu- 
lates certain conditions pre-requisite to its operation and the essential condi- 
tion, amongst others, is that the person working as a tailor should be work- 
ing ‘‘on piece rate wages’’. It was argued that the word used is ‘‘wages’’ 
and that necessarily involves the relationship of an employer and an employee 
and a contract of employment under which the wages are to be paid. The 
Notification has thus misfired. It was to be one under s. 5(/) and it was in- 
tended to take the aid of the ‘‘deeming provisions’’ thereof, but by the use 
of the word ‘‘wages’’ it lays down a condition where the full impact of the 
deeming provisions is curtailed. Therefore it was urged that the Notification 
does not carry the matter much farther than if the provisions of the Act had 
directly applied. Thirdly, it has been urged that the Act, and particularly 
the provisions of s. 5(7) and (2), read with the Notification, create a dis- 
crimination against the tailoring establishments and should be declared void 
under art. 14 of the Constitution. Lastly, it was urged that in any event the 
decision of the Authority under the Payment of Wages Act in Proceeding 
No. 227 of 1960 decided on June 18, 1960, would constitute res judicata in 
the present proceedings and that therefore it was not open to the respondents 
to urge, in view of the findings given by the Authority under the Payment 
of Wages Act, that these workers were still the employees of the appellants. 
We shall presently advert to the detailed reasoning by which each one of these 
contentions is sought to be supported. 

Before we deal with the points argued we must say a word regarding the 
pleadings in this case which were strongly attacked by Mr. Sorabji. We have 
reproduced the allegations the appellants made in para. 3 of their petition as 
to the nature and the details of the work of the employees in the appellants’ 
firm, Counsel urged that these allegations have not been specifically denied 
and must be deemed to have*been admitted. The Inspector under the Act, 
respondent No. 2 has replied to them in para. 9 of his affidavit. What he 
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has denied is that the stitchers cannot really or truly speaking be deseribed 
as tailors. He has denied that there is no relationship of master and servant 
between the owner of the establishment and the stitchers. He has denied that 
they are really independent contractors or that there is no contract of 
service with them. He has denied that in most of the tailoring establish- 
ments the stitchers carry out the work or perform the job given to them either 
at their places of residence or for their convenience they come to the esta- 
blishments or to the portions of the premises provided for them by the tailor- 
ing establishments and carry out the stitching work therein. Then he has 
added: ‘‘I say that in most of the tailoring establishments the stitchers re- 
gularly work in the establishments under the control and supervision of the 
owners of such establishments and are employees within the meaning of cl. 6 
of s. 2 of the Bombay Shops and Establishments Act, 1948.’’ It is quite 
clear from this pleading that it was the case of respondent No. 2 that these 
stitchers do regular work in the establishments and are under the control and 
supervision of the owners of such establishments. We shall show presently 
that it is precisely this control and supervision which is the hall-mark of an 
employee. Over and above this statement respondent No. 2 has also alleged 
that these persons ‘‘are employees within the meaning of Clause 6 of section 2 
of the Bombay Shops and Establishments Act, 1948’’. These are denials 
which are sufficient in our opinion to counter the allegations made in para. 3 
of the petition. But once respondent No. 2 alleged that his case was that 
these persons were employees within the meaning of s. 2(6) of the Act, it 
seems to us that he had made his position absolutely clear to the appellants. 
No such objection was taken before the learned single Judge. It was possible 
for the appellants to have taken that objection and if they had taken it in 
time, respondent No. 2 could have clarified any want of detail. The appel- 
lants themselves could have also clarified the pleadings if they had any doubt 
by asking interrogatories or by asking for particulars. No such steps were 
taken and we think that it is somewhat late at the stage of appeal to com- 
plain that the allegations were not controverted in detail. 

The learned single Judge considered this point and has held that though 
most of these allegations were not specifically dealt with, it was denied that 
in most of the establishments stitchers carry out the work to be performed by 
them either at their residence or for the convenience of the stitchers they go 
to the premises of the owners of the establishments or to portions of the pre- 
mises provided by the tailoring establishments and carry out the stitching 
work there. The learned single Judge also pointed out that it was afirma- 
tively stated in the affidavits that in most of the tailoring establishments the 
stitchers regularly worked in the establishments under the control and super- 
vision of the respective owners of the establishments and that, therefore, they 
were the employees within the meaning of the Act. We are in agreement with 
this finding of the learned single Judge. We do not think that upon the 
pleadings it can be said either that there is no denial or that there is a vague 
denial leading to the conclusion that the respondents must be deemed to have 
admitted the facts alleged in para. 3 of the petition. 

On a question of strict pleadings we may here point out that upon the eru- 
cial issue as to whether the stitchers were the employees of the appellants’ 
firm or not, there is no specific allegation in the petition whatever that any 
stated persons were not such employees. The allegation is about the general 
class of cutters and stitchers. The allegations in para. 3 of the petition are 
made only regarding the general class of stitchers, but it is not alleged that 
the five workers in respect of whom the complaint was lodged were not their 
employees. If we were to apply the strict standard of pleadings upon which 
so much emphasis was placed, we should think that the vagueness is, in the 
first place, inherent in the allegations in the petition itself and reject such 
a pleading. The respondents, therefore, can hafdly be blamed for the vague- 
ness, if any, in their replication. 
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In this connection counsel referred to the decision in Badat & Co. v. East 
India Trading Co.) where the Supreme Court adopted the statement of law 
in Tildesley v. Harper? of Fry J. as follows: 

“In my opinion it is of the highest importance that this rule of pleading should be adhered 

to strictly, and that the Court should require the Defendant, when putting in his statement 
of defence, and the Plaintiff, when replying to the allegation of the Defendant, to state the 
point of substance, and not to give formal denials of the allegations contained in the previous 
pleadings without stating the circumstances... > 
The Supreme Court then went on to observe that although the rule in 
England is inflexible and there is no proviso to it as is found in the Code of 
Civil Procedure, still in Bombay on the Original Side of the High Court they 
expect the same precision in pleadings except in exceptional circumstances, 
We are bound by this principle, but the defect in the instant ease, if any, 
tlows, not so much from any lacuna in the affidavits in reply of the respon- 
dents, as from the general nature of the allegations made in the petition it- 
self. There is no reference to the particular case of the five employees who 
were the persons in respect of whom the complaint was filed. It seems too 
late to throw out the petition on that ground in this appeal. 

Then we turn to the arguments based upon the provisions of the Act, and 
particularly the provisions of s. 5 of the Act under which the Notification 
dated January 9, 1963, was issued. Section 5 runs as follows: 

“8, (1) Notwithstanding anything contained in this Act, the State Government may, 
by notification in the Official Gazette, declare any establishment or class of establishments 
to which, or any person or class of persons to whom, this Act or any of the provisions thereof 
does not for the time being apply, to be an establishment or class of establishments or a persop 
or class of persons to which or whom this Act or any provisions thereof with such modifications 
or adaptations as may in the opinion of the State Government be necessary shall apply from 
such date as may be specified in the notification. 

(2) On such declaration under sub-section (1), any such establishment or class of estab- 
lishments or such person or class of persons shall bo deemed to be an establishment or class of 
establishments to which, or to be an employee or class of employees to whom, this Act applies 
and all or any of the provisions of this Act with such adaptation or modification as may be 
specified in such declaration, shall apply to such establishment or class of establishments or 
to such employee or class of employees. ” 

The two sub-sections of s. 5 are obviously inter-related. Sub-section (J) deals 
with the power of the State Government to declare by notification any esta- 
blishment or class of establishments or any person or class of persons to be an 
establishment or class of establishments or a person or class of persons to 
which or to whom the Act or any of its provisions shall apply. Consequent 
upon such a declaration, the consequences indicated in sub-s. (2) automati- 
cally follow, even though the Act did not apply to them before. On such de- 
claration any such establishment or class of establishments or such person or 
class of persons ‘‘shall be deemed to be an establishment or class of establish- 
ments to which, or to be an employee or class of employees to whom, this Act 
applies...’’. It is at once clear that sub-s. (2) creates a fiction by the use 
of the words ‘‘shall be deemed to be’’. It is now settled law that by the use 
of these words it is clearly implied that the establishment or class of esta- 
blishments or the employee or class of employees deemed to be an establish- 
ment or class of establishments or a person or class of persons under the Act 
is in reality and in essence not an establishment or class of establishments or 
a person or class of persons falling within the Act. Mr. Sorabji is right when 
he urged that unless and until a valid notification under sub-s. (J) of s. 5 
of the Act is first issued, the penal provisions of the section cannot arise and 
therefore he was at considerable pains to urge that the notification, which was 
issued under sub-s. (/) of s. 5, in the instant case was not a notification in 
compliance with the provisiong of sub-s. (7) of s. 5 at all and the ground up- 
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on which he advanced that contention was that, having regard to the purpose- 
and object of the Act and also to its several provisions, the concept of em- 
ployer and employee or of employment is basic and fundamental. Unless, 
therefore, it is first shown that there is the relationship of an employer and 
employee or of employment, any notification issued under sub-s. (7) of s. 5 
of the Act which would result in those alleged employees being deemed to be 
employees would be bad and so we turn to consider the other provisions of 
the Act to which our attention was invited. 


The preamble of the Act refers to the purpose for which it was brought 
into force. It is in the following terms: 

“WHEREAS it is expedient to consolidate and amend the law sanis to the regulation 

of conditions of work and employment in shops, commercial establishments, residential hotels, 
restaurants, cating houses, theatres, other places of public amusement or entertainment and 
other establishments and for certain other purposes hereinafter specified ;... ” 
What Mr. Sorabji emphasised was the object: ‘‘regulation of conditions of 
work and employment’’. He, therefore, contends that it is fundamental to a 
proper construction of the provisions of the Act that there must be, in the 
first instance, employment or work. He has also pointed to the same con- 
cept running as a connecting thread in all the other provisions of the Act. 
In the definition cls. 2(6) and 2(7) the words ‘‘employee’’ and ‘‘employer’’ 
are defined. ‘‘Employee’’ means ‘‘a person wholly or principally employed, 
whether directly or through any agency, and whether for wages or other con- 
sideration, in or in connection with an establishment....’’ Certain other 
categories are included in this clause, but with them we are not directly con- 
cerned. ‘‘Employer’’ is defined in s. 2(7) and means ‘‘a person owning or 
having ultimate control over the affairs of an establishment”. In both 
the definitions undoubtedly the concept of employment is implicit. In both the 
definitions also the concept of employment is used in the context of ‘‘an 
establishment”. ‘‘Establishment’’ is defined in s. 2(8) to mean ‘‘ a shop, com- 
mercial establishment, residential hotel, restaurant, eating house, theatre or 
other place of public amusement or entertainment to which this Act applies ` 
and includes such other establishment as the State Government may, by noti- 
fication in the Official Gazette declare to be an establishment for the purposes 
of the Act’’. It will be noticed thai ‘‘commercial establishment’’ is included 
in the definition and several other establishments. Each one of these cate- 
gories is defined in s. 2 and is separately dealt with in the operative provi- 
sions of the Act. ‘‘Establishment’’ is defined in s. 2(2); ‘‘commercial esta- 
blishment’”’ in 8.°2(4); ‘‘residential hotel’ in s. 2(24); ‘‘restaurant’’ or 
“eating house” in s. 2(25) and ‘‘theatre’’ in s. 2(29). It is undoubtedly 
true to say that having regard to each one of these definitions, each category 
of establishment is such that some kind of work or employment must take 
place there. To that extent we are in agreement with the contention of coun- 
sel that the concept of an employment, or the employee and employer rela- 
tionship is implicit in these definitions. Similarly, s. 4, which deals with the 
exemption of establishments or employees from the provisions of the Act and 
gives the State Government a power to add, omit or alter any of the entries 
in Schedule IT in which the exemptions are stated. 


If one turns now to the provisions of the Act, its main provisions are also 
designed to cover each one of the classes or categories contemplated in de- 
finition of “establishment’’ to which we have just referred. Chapter III, 
ss. 10 to 18, deals with shops and commercial establishments. Chapter IV, 
ss. 19 to 25, deals with residential hotels, restaurants and eating houses. 
Chapter V, ss. 26 to 31, deals with theatres or other places of public amuse- 
ment or entertainment. Between these three Chapters are exhausted the main 
categories in the definition of ‘‘establishment’’ and detailed provisions are 
made with regard to each one of those categories. Then follow certain general 
provisions as to the employment of children, young persons and women in 
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Chapter VI, ss. 32 to 34A. Chapter VII, ss. 35 to 38A, deals with leave with 
pay and payment of wages. Certain provisions as to health and safety are 
dealt with in Chap. VIII, ss. 39 to 42A. Chapter IX makes provision for the 
enforcement of the provisions of the Act. Chapter X, ss. 52 to 61, deals with 
offences and penalties. Chapter XI, ss. 62 to 72, deals with miscellaneous 
and supplemental provisions. It is no doubt true that having regard to the 
provisions of Chapters III, IV and V, the particular establishments dealt with 
in the provisions of those Chapters have relation to the concept of employ- 
ment or, as it is stated in the preamble ‘‘work and employment”. The ques- 
tion, however, which arises for our determination is a question which depends, 
not upon the provisions of those Chapters, but upon the terms of s. 5 under 
which the Notification impugned in the present case was issued. 

We have already reproduced the provisions of s. 5 and it is to be noticed 
that the anxiety of the Legislature was to give unobstructed operation to its 
provisions by the opening clause ‘‘Notwithstanding anything contained in this 
Act...’’. This non-obstante clause implies that the provisions of s. 5 shall 
be given effect to irrespective of the other provisions of the Act. 


The next and the important consideration is the wording of sub-s. (7) of 
s. 5. We are in the present case not concerned with an establishment or class 
of establishments, but with person or class of persons and so shorn of inappli- 
cable verbiage, sub-s. (1) of s. 5 would read as follows: 

“ Notwithstanding anything contained in this Act, the State Government may, by noti- 
fication in the Official Gazette, declare any... person or class of persons to whom, this Aot 
or any of the provisions thereof does not for the time being apply, to be...a person or class of 
persons... whom this Act or any provisions thereof with such modifications or adaptation as 
may in the opinion of the State Government be necessary shall apply from such date as may be 
specified in the notification. ” 

It is significant that the legislative draftsman deliberately used the words 
‘any person or class of persons’’ in marked contrast with employee or class 
of employees used in the rest of the Act. In order to see why he used those 
words, it is necessary to turn to the definition of ‘‘employee’’ in s. 2(6). 
There ‘‘employee’’ means ‘‘a person wholly or principally employed...’’. 
Therefore, on the definition of ‘‘employee’’ two principal ideas arise: There 
must be ‘‘a person’’ and he or she must be ‘‘employed’’. It is not without 
much significance that we find that the draftsman used in s. 5(/J) only the 
word ‘‘person’’ and did not refer to the concept of employment at all. It 
is patent that he thereby intended that so far as the notification under 
s. 5(/) is concerned, it did not require the concept of employment for its 
operation. We point this out as a precaution which the legislative draftsman 
took in addition to prefacing the entire provision with a non-obstente clause. 

But, then, counsel has urged that we must have regard to the other por- 
tions of sub-s. (J) of s. 5 which in analysing the section as above we have 
deliberately omitted. It is argued that ‘‘person’’ or ‘‘class of persons’’ is 
in a certain juxtaposition and the context influences the interpretation. The 
words are ‘‘declare any establishment or class of establishments to which, or 
any person or class of persons to whom, this Act or any of the provisions 
. thereof does not for the time being apply, to be an establishment or class of 
establishments or a person or class of persons to which or whom this Act or 
` any provisions thereof... shall apply”. The argument is that implicit in the 
definition of ‘‘establishment’’ is the concept of employment or of the em- 
ployer-employee relationship and since in the same breath the Legislature has 
used the expression “any person or class of persons’’ also the concept of em- 
ployment or of the employer-employee relationship is not excluded. We do 
not think that we can accept this interpretation. Whatever may be the posi- 
tion regarding the expression ‘‘establishment or class of establishments’’, it is 
clear that the expression ‘‘any* person or class of persons” is in sharp con- 
trast to the definition of ‘‘employee’’ in s. 2(6) and the concept of employ- 
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ment implicit in that definition was deliberately dropped in making the pro- 
vision of sub-s. (J) of s. 5. We may also say that so far as the expression 
“establishment or class of establishments’’ is concerned, in view of the nature 
of that definition, we can appreciate the difficulty of the draftsman’ in refer- 
ring compendiously to all the several categories of establishments dealt with 
in the definition. Therefore he may have used the same expression as is used 
in s. 2(8), relying upon this circumstance, that the entire provisions of 
s. 5(7) are prefaced by the non-obstante clause. Thus whatever may be the 
difficulty created by the terms of the definition in s. 2(8), that difficulty will 
not come in the way of the operation of sub-s. (J) of s. 5. 

Next, counsel invited our attention to the distinction between the provisions 
of s. 2(8) and the provisions of s. 2(6). He suggested that there was a cru- 
cial difference in so far as the definition of ‘‘establishment’’ in s. 2(8) in- 
cludes ‘‘such other establishment as the State Government may, by notifica- 
tion in the Official Gazette, declare to be an establishment for the purposes of 
this Act’ but there is no such inclusion in s. 2(6). Now, it has been rightly 
pointed out that in the definition of ‘‘employee’’ there is no such inclusive 
clause and therefore it may be that the Legislature intended that the defini- 
tion of ‘‘employee’’ (with the concept of employment implicit in it) would 
alone apply wherever it is so used, but that so far as the word ‘‘establish- 
ment’’ is concerned, the State Government was given the power to declare an 
establishment for the purposes of this Act and thereby include within the 
term ‘‘establishment’’ something which did not strictly fall within the mean- 
ing of that definition. Upon the view which we take, we need not however 
go into this distinction for, in our opinion, both ss. 2(6) and 2(8) would be 
excluded ina consideration of the provisions of s. 5(/) because of the open- 
ing words of the sub-s. (Z) ‘‘Notwithstanding anything contained in this 
Act”, 

Another argument which remains to be dealt with is the contention based 
upon the words both in sub-ss. (J) and (2) of s. 5 ‘‘to which or... to whom 
this Act or any of the provisions thereof does not for the time being apply”. 
Relying on the words ‘‘for the time being’’ occurring in this clause, it has 
been urged that sub-s. (7) of s. 5 gives the State Government a power to de- 
clare a person or class of persons to whom the Act shall apply only if to 
that person or class of persons any of the provisions of the Act do not ‘‘for 
the time being’’ apply. Counsel asked why were the words ‘‘for the time 
being apply” used? The reason according to him is that the Legislature was 
contemplating a class of persons to whom the Act would normally not be ap- 
plicable but may be applied. Therefore it is said that the Act is only for 
the time being applicable. These words therefore contemplate a class such as 
is not contemplated in the definition of ‘ ‘employee’’ given in s. 2(6) but to 
whom the Act will not apply. He referred in this connection to the provi- 
sions of s. 1, sub-ss. (4) and (5);s. 2, sub-s. (8) and s. 4 and suggested that 
the words “for the time being apply’’ occurring in s. 5(J) refer back to those 
sections. None of these sections are concerned with the concept of employ- 
ment. The words ‘‘does not for the time being apply” were used in s. 5(/) 
to cover cases arising only under these sections and they give a clue to the 
interpretation of the section. 

If we turn to the provisions of s. 1(5), we find that the State Government 
is given power by a notification to direct that all or any of the provisions of 
the Act shall come into force in such local areas having a population of less 
than twenty-five thousand as may be specified in the notification. The idea 
behind the provisions of sub-s. (4) of s. 1 was that normally the Act was 
first of all to come into force in the local area specified in Schedule I and the 
State Government was given power to apply the Act to specified areas and 
there a classification was established of local areas having a population of 
twenty-five thousand and more and local areas having a population of less than 
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twenty-five thousand. In both the cases the State Government was given 
power to direct by notification that all or any of the provisions lof the Act 
shall come into force. Now, the expression ‘‘all or any of the provisions of 
this Act”? would clearly justify the State Government in applying the Act to 
the establishments contemplated in the definition of ‘‘establishment’’ and re- 
ferred to in Chapters III, IV and V not merely establishment-wise, but em- 
ployee-wise, that is to say, the State Government has undoubtedly got the 
power to apply the provisions of the Act only to some employees in an esta- 
‘blishment and not to others. Therefore, even having regard to these provi- 
sions the power to apply the Act in one and the same establishment to some 
employees and not to others is clearly there. If that power is there, then 
the words in s. 5(J) and (2) “any person or class of persons to whom this 
Act or any of the provisions thereof does not for the time being apply’’ ac- 
quire a different meaning. Included in the words ‘‘does not for the time be- 
ing apply’’ would also be some employees in one and the same establishment 
to whom the Act is not applied by the notification of the State Government. 
Those words, therefore, would not necessarily indicate that the concept of em- 
ployment is totally excluded. 

We have already indicated that, in our opinion, the non-obstante clause with 
which sub-s. (Z) of s. 5 opens is plenary. Mr. Sorabji has however urged 
that even such a non-obstante clause cannot get rid of all the basic require- 
ments of the law, i.e., the fundamental requirements that there must be em- 
ployment or of the employer-employee relations and in this respect he has re- 
lied upon the decisions of the Supreme Court in Devadasan v. Union of 
India, Express Newspapers v. Somayajulut and Hariprasad Shivshankar 
Shukla v. A. D. Divikar 

The case reported in Devadasan v. Union of India was the case of a noti- 
fication regarding communal representation in the Central Services and re- 
servation of vacancies for Scheduled Castes and Scheduled Tribes. There was 
a provision made which has been referred to in the judgment as the “carry 
forward” rule by which if for two successive years no candidate from amongst 
the Scheduled Castes and Tribes was found to be qualified for filling any of 
the reserved posts, then subject to certain conditions the vacancies and the 
reservation were carried forward in subsequent years. We need not go into 
the details of those provisions. But the challenge to those provisions in that 
case was under art. 16(4) of the Constitution. Article 16(4) begins with the 
words ‘‘Nothing in this article shall prevent the State from making any pro- 
vision for the reservation of appointments...” It was the construction of 
this opening clause of art. 16(4) with which the Supreme Court was, inter 
alia, concerned in that case. That clause was invoked in defence of that noti- 
fication. The Supreme Court held that it was no doubt true that effect must 
be given to the express words of art. 16(4), but 
“that does not mean that the provision made by the State should have the effect of virtually 
obliterating the rest of the Article, particularly cls. (1) and (2) thereof. The over-riding 
effect of cl. (4) on cls. (1) and (2) could only extend to the making of a reasonable number 
of reservation of appointments and posts in certain circumstances. That is all” (p. 187). 
The Supreme Court was in that case dealing with a provision which was 
more or less in derogation of the fundamental rights mentioned in art. 16(J) 
and (2) of the Constitution, and all that they had to determine were the 
limitations upon those fundamental rights imposed by art. 16(4). In the pre- 
sent case the position is different. We are construing an enactment which is, 
in terms, for the regulation of work. It is undoubtedly a piece of legislation 
for social amelioration. The constructions of the two provisions would there- 
fore be founded upon different considerations. But even assuming that the 
statute here is in peri materta, the provisions of sub-s. (7) of s. 5 do not 
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indicate that the operation of the non-obstante clause should in any manner 
be limited. , After all, what was the object sought to be achieved by the pro- 
visions of sib- s. (1) of s. 5% It is clear that the Legislature, with a view to 
improving the conditions of work and employment in shops and establish- 
ments, made detailed provisions with regard to specific establishments which 
it defined in great detail in the several clauses of s. 2. Having made those 
provisions, the Legislature was faced with the possibility that some analogous 
establishments (we do not use that word here in terms of the definition in 
the Act) may still remain to whom the benefit of the provisions of the Act 
would be denied. Therefore the Legislature resorted to the fiction created by 
sub-s. (2) of s. 5 but with only this salutary safeguard that the power was 
to be exercised by the State Government after the issue of a notification in the 
Official Gazette and after Government was satisfied that the Act or any of its 
provisions did not for the time being apply to such an establishment. It is 
for this reason therefore that this power of the State Government was deli- 
berately and expressly made unobstructed by the use of the non-obstante 
clause. We do not think that having regard to the object and purpose of 
this enactment, we can whittle down the full amplitude of that clause. In- 
deed, it seems to us that giving it the fullest effect would best serve the 
earrying out of the purpose of this social legislation. 

The other authority relied upon in Espress Newspapers v. Somayajulu is 
the well-known decision under the Working Journalists Industrial Disputes 
Act, which settled the ambit of the definition of ‘‘working journalist” given 
in s. 2(b) of that Act. There the Supreme Court was not concerned with any 
non-obstante clause, such as is to be found in sub-s. (J) of s. 5 of the Bom- 
bay Shops and Establishments Act. In that case all that fell to be -deter- 
mined was the artificial extension of the meaning of the words ‘‘working 
journalist’’ by the final clause of the definition which included certain cate- 
gories in the definition. It was an inclusive definition which fell to be con- 
strued and not any non-obstante clause such as we find in s. 5(/). There- 
fore, we do not think that the principle of that decision can be attracted in 
the present case. This is clear from the reasoning in column 2 at page 283 of 
the A.I.R. report. 

The case of Hariprasad Shivshankar Shukla v. A. D. Divikar, also was not 
concerned with the interpretation of any non-obstante clause. Tn that case 
the Supreme Court was concerned with a claim for retrenchment compensa- 
tion by workers of an industry which had been declared closed and the 
Supreme Court held that the word ‘‘retrenchment’’ had acquired no special 
meaning so as to include a discharge of the workmen on a bona fide closure 
of an industry. Mr. Sorabji relied on this case to urge that where. there is a 
basic concept found underlying the entire provisions of an Act, that basic 
concept must be given effect to as in the Supreme Court case. He urged that 
the basis of the decision in Hariprasad Shukla’s case was that there must be 
an industry and therefore an industry, which is closed down, is not an indus- 
try at all and in that context the concept of retrenchment cannot come into 
play. While the principle is clear, it seems to us that it can hardly apply in 
the present case. We have shown that we are not concerned with the basic 
concept underlying the enactment, namely, the Bombay Shops and Establish- 
ments Act, at all. It may be that there is a basic concept of employment in 
the Act, but by its express provisions by the incorporation of a fiction created 
by the ‘‘deeming provisions,’’ something is statutorily included in the concept 
of an employee which obviously is not there in the definition. In such a case 
we do not think that we can allow, in the face of the express provision, the 
principle laid down in the Supreme Court case to take effect, even assuming 
that it applies. 

Lastly, it was urged by Mr. Sorabji that if this is the construction, which 
is put upon the provisions of s. 5, then the ‘entire scheme of -the Act, and 
particularly its main provisions, become incapable of application. He pointed 
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-to several sections, namely, ss. 8, 15, 17 read with s. 2(20), 18 read with 
s. 2(19), the following sections in Chapter VII—35, 36 and 52, and ss. 62 and 
65 read with rule 20 and Form ‘‘J’’. Undoubtedly, if by application of the 
deeming provisions, certain categories of workers (we use that expression not 
as defined in any Act, but in its widest sense for want of generic word) do 
not fall or cannot take advantage of several of the provisions of the Act, it 
does not follow that we should construe the clear provisions of s. 5 as not to 
include such persons. There is in the Act itself an indication that the Legis- 
lature was. alive to such a contingency arising and made provisions for such 
a contingency both in sub-s. (J) as well as in sub-s. (2) of s. 5 by the use 
of the words ‘‘with such modifications or adaptations as may in the opinion of 
the State Government be necessary’’ in sub-s. (J). Therefore, if by the crea- 
tion of this fictional class of employees several of the provisions of the Act 
-cannot in their terms apply, the State Government has been given the power 
by the notification which they are empowered to issue to indicate which of 
those provisions may apply with such modifications or adaptations as in the 
opinion of the State Government may be necessary. Upon the issue of a noti- 
fication under sub-s. (/), again, the consequences indicated in sub-s. (2) would 
arise and here, again, the law has provided that ‘‘on such declaration.... 
such person or class of persons shall be deemed to be... an employee or class 
of employees to whom this Act applies’’ and all or any of its provisions ‘‘ with 
such adaptations or modification as may be specified in such declaration shall 
apply... to such employee or class of employees’’. By the conferment of 
this power of modification and adaptation the very difficulty which Mr. Sorabji 
has pointed out is met. We do not think, therefore, that the scheme of the Act 
would become unworkable if the construction which we have placed upon 
-s. 5 is adopted. 

The impugned Notification, therefore, in our opinion, does not contravene any 
basic or fundamental principle adumbrated in the Act, nor is it contrary to 
the main spirit or purpose of the Act. So far as the provisions of the Act 
are concerned, the Notification is a valid notification. 

Then we turn to the second and more plausible contention raised upon the 
terms of the Notification itself. We have already reproduced that Notification. 
The crucial words are “hereby declares a person working as a tailor on piece 
rate wages in the premises of an establishment to be a person to whom the 
provisions of the Act... shall apply’’. The emphasis in this part of the argu- 
ment is upon the word ‘‘working’’ and upon the word ‘‘wages’’. It is urged 
that the declaration is composed of five ideas, viz., (1) a person, (2) working, 
(3) as a tailor, (4) on piece rate wages, and (5) in the premises of an esta- 

_blishment. The concept of work establishes the employer-employce relation- 
-ship and the terms or contract of employment. Secondly, it is urged that the 
use of the word ‘‘wages’’ is decisive. The word ‘‘wages’’ is defined in 
s. 2(30) as meaning ‘‘wages as defined in the Payment of Wages Act, 1936’’. 
Undoubtedly, if the Notification is issued under an Act and relying upon its 
provisions, any word in the Notification should normally have the same con- 
notation as a definition of that word in the Act. Therefore, Mr. Sorabji urged 
that we must turn to the provisions of the Payment of Wages Act to see 
what is implicit in the use of the word ‘‘wages’’. The term ‘‘wages’’ is de- 
fined in s. 2(vs) as meaning ‘‘all remuneration (whether by way of salary, 
‘allowances or otherwise) expressed in terms of money or capable of being so 
expressed which would, if the terms of employment, express or implied, were 
fulfilled, be payable to a person employed in respect of his employment or of 
-work in such employment, and includes...’’. We are not concerned here 
_ with the indlusive definition, but with the parent definition. Undoubtedly, in 
this definition the concept of employment is included as well as the relation- 
ship of employer and employee, for.it speaks of ‘‘remuneration’’, ‘‘if the 
terms of employment’’, ‘‘weré fulfilled”, and also speaks of ‘‘remuneration 
payable to a person employed in respect of his employment or of work done 
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in such employment.’’ So far we are in agreement with the contention of 
Mr. Sorabji- that normally it is this definition which would apply.’ But the 
application of a definition like this or relying upon the provisions of s. 2(30). 
of the Bombay Shops and Establishments Act and s. 2(v$) of the Payment of 
Wages Act, would have, in our opinion, a somewhat disastrous effect upon the 
provisions of s. 5 of the Bombay Shops and Establishments Act itself. We 
have already construed that provision and we have shown that by the crea- 
tion of the fiction in sub-s. (2) of s. 5 it was intended to include in the class 
of employees a category which by the definition thereof in the Act would not 
be so included. Now the Notification is issued for that very purpose, namely, 
to attempt to include in the class of employees a set of persons who would 
normally be not included in the definition of ‘‘employee’’ and yet we are be- 
ing asked to construe that Notification in such a manner as to suggest that 
the deeming provision could never apply to those persons for whose benefit 
that Notification was initially issued. We do not think that we can construe 
the Notification, therefore, in that light, for it will defeat the very purpose 
for which the Notification is issued. 

Section 20 of the Bombay General Clauses Act requires that where by any 
Bombay Act a power to issue a notification is conferred, then expressions used 
in the notification, if it is made after the commencement of the Bombay 
General Clauses Act (which was passed in 1940) shall, ‘‘unless there is any- 
thing repugnant in the subject or context, have the same respective meanings 
as in the Act conferring the power’’. It is clear from this provision that the 
law requires that we should give the same respective meaning to the word 
‘‘wages’’ used in the Notification as is given in the Act conferring the power 
to issue the notification, but is expressly made subject to the overriding con- 
dition ‘‘unless there is anything repugnant in the subject or context”. We 
cannot imagine a greater repugnancy than the one which is sought to be made 
out upon the word ‘‘wages’’ in the Notification. Were we to give it that mean- 
ing which s. 2(30) of the Bombay Shops and Establishments Act read with 
s. 2(vt) of the Payment of Wages Act indicates, we would make the Notif- 
cation nugatory and deprive it of all sensible meaning. It seems to us rather 
that the draftsman of this Notification inadvertently used the word ‘‘wages’’ 
without applying his mind to the effect of it in the light of the definition 
contained in the Payment of Wages Act read with s. 2(30) of the Bombay 
Shops and Establishments Act. We would, therefore, in this context and re- 
lying upon the provisions of s. 20 of the Bombay General Clauses Act, hold 
that the word ‘‘wages’’ was not used in the strict sense in which it is used in 
s. 2(30) of the Bombay Shops and Establishments Act read with s. 2(vi) of 
the Payment of Wages Act but in a loose sense to imply ‘‘remuneration’’, 
The learned single Judge, also felt that in his normal powers of construction 
of a notification he could not possibly give the word ‘‘wages’’ used in the 
Notification that meaning which it carries by the provisions of this Act, but 
that it should mean ‘‘piece rate basis’. The word ‘‘basis’’ would be rather 
too wide, in our opinion, and we think that in the context in which it is 
used, we would construe that the word ‘‘wages’’ is used in a generic sense to 
imply remuneration. Subject to this we think that the learned single Judge 
was right in his interpretation of the Notification. 

That this is the proper construction to be put upon the terms of the Noti- 
fication is also clear, having regard to the general principles of construction. 
In I. T. Commr. v. S. Teja Singh,® the Supreme Court held that it is a rule of 
interpretation well settled that in construing the scope of a legal fiction it 
would be proper and even necessary to assume all those facts on which alone 
the fiction can operate and they referred to the decision of the House of 
Lords in England in East End Dwellings Co. Ld. v. Finsbury Borough 


. 
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Council,’ where the principle is stated at page 132 as follows: 

“If you are bidden to treat an imaginary state of affairs as real, you must surely, unless 
prohibited from doing so, also imagine as real the consequences and incidents which, if the 
putative state of affairs had in fact existed, must inevitably have flowed from or accompanied it.” 
Were we to rely even upon this general principle of construction, apart from 
s. 20 of the Bombay General Clauses Act, we should come to the same con- 
clusion, namely, that the word ‘‘wages’’ in the Notification was used in a 
general sense of ‘‘remuneration’’ and nothing more. It does not carry the- 
specialised connotation given to it by s. 2(30) of the Bombay Shops and Esta- 
blishments Act read with s. 2(vt) of the Payment of Wages Act. 

There then falls to be considered the challenge to the Act and the Notifica- 
tion under art. 14 of the Constitution. Here the effort was merely to rely up- 
on an admission in the pleadings. It was stated in para. 11(b) of the peti- 
tion and para. 13 thereof that in promulgating the Notification respondent 
No. 1, viz., the State of Maharashtra, has invidiously singled out the tailoring 
establishments alone for the application of the deeming provisions of the said 
Act to them and persons who are similarly engaged and paid in other trades 
as stated in the petition and do the work under similar conditions and cir- 
cumstances are excluded from the provisions of the said Act. It is, therefore, 
alleged that respondent No. 1 has discriminated against the tailoring establish- 
ments. The same plea is reiterated in the appeal before us in grounds Nos. 
40 and 41. Mr. Sorabji has urged that there was no sufficient traverse of 
these allegations in the petition and that therefore upon the admission the 
contention must be upheld. The allegations in para. 11(b) of the petition have 
been met in para. 15 of the affidavit in reply of the Under Secretary to the 
Government dated July 20, 1964, and the denial is in these terms: 

‘With reference to ground (b) in paragraph 11 of the petition I deny that establishments 

such as those of goldsmiths, cobblers, watch repairers and potters are similarly situated as 
tailoring establishment as suggested in the said ground (b). I deny the correctness of the 
other submissions contentions and allegations contained in the said ground (b). ” 
What was urged against this replication was that it is vague and does not 
show how the other establishments referred to are not similarly situated as the 
tailoring establishments. If it is only a matter of vagueness, we think that 
the pleading upon which this replication followed is by no means less vague. 
We have already shown what has been stated in para. 11(b) of the petition. 
No particulars were given, nor were any facts stated, to show how the dis- 
crimination arose and what it consisted of. Therefore, we are not surprised 
that the replication was in equally general terms. We do not think that we 
can sustain this contention and upon that view we hold that neither the Act 
nor the Notification are hit by art. 14 of the Constitution. 

‘The last contention has been that the decision of the payment of Wages 
Authority in its judgment dated June 18, 1960, exh. B to the petition, ope- 
rates as res judicata in the present proceedings. Were we to confine our-’ 
selves strictly to the principle enunciated in s. 11 of the Code of Civil Pro- 
cedure, and to the several requirements of that section, it will be found, that 
they are not fulfilled, for instance as to the jurisdiction of the Court and as 
to the finality of the decision. But Mr. Sorabji has relied upon three deci- 
sions of the Supreme Court to urge that even apart from the provisions of 
s. 11 of the-Code of Civil Procedure, the matter would be res judicata under 
certain circumstances. 

- In Raj Lakshmi Dasi v. Banamali Sen® the principle was thus stated (p. 164) : 

“ In order successfully to establish a plea of res judicata or estoppel by record it is necessary 
to show that in a previous case a court, having jurisdiction to try the question, came to a 
decision necessarily and substantially involving the determination of the matter'in issue 
in the later case. It was‘at one time a:matter of doubt whether the determination of a court to 
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which a matter had been referred by the Collector was such a decision and that doubt was 
resolved by the judgment of the Privy Council in Ramachandra Rao v. Remachandra Rao,® 
which decided that where a dispute as to the title to receive the compensation had been referred 
to the court, a decree thereon not appealed from renders the question of title res judicata 
in a suit between the parties to the dispute.” 

In Pandit M-S. M. Sharma v. Dr. Shree Krishna Sinha also it has been held 
that the general principles of res judicata applied and the case cited above was 
referred to with approval. These cases were all once again approved of in a 
Full Bench decision in Gulabchand v. State of Gujarat. 11 Tn para. 52, after 
referring to Raj Lakshmi Dasi’s case, the Supreme Court pointed out that 
the principle underlying res judicata is applicable in respect of a question 
which had been raised and decided after a full contest, even though the first 
tribunal which decided the matter may have no jurisdiction to try the subse- 
quent suit or even though the subject-matter of the dispute was not exactly 
the same in the two proceedings. It would be noticed that these are two of 
the several ingredients referred to in s. 11 of the Code of Civil Procedure and 
to that extent the principle laid down is of wider application than the stricter 
rule contained in s. 11. But even here what their Lordships pointed out is 
that the principle will apply even though the subject-matter of the dispute 
was not exactly the same in the two proceedings. So far as we are aware, 
there is no decision which has said that res judicata will be applicable even 
though the subject-matter of the two decisions is different. Indeed upon the 
facts of the case before us that is practically the position here. The decision 
of the Authority under the Payment of Wages Act is at exh. B and it was, of 
course, given in respect of nine persons, of whom five were mentioned in ‘the 
complaint, but the decision also related to the question of their working on 
piece rate basis and raised a common objection that they were not employees 
of the appellant firm. The question arose in that case upon a claim for weekly 
off wages. In the present case it arises upon a prosecution launched for not 
maintaining certain necessary registers. But what, in our opinion, is the eru- 
cial difference is that the entire “decision before the Authority under the Pay- 
ment of Wages Act was given upon the terms of the definition contained in 
s. 2 and irrespective of any consideration arising under s. 5. Until the deci- 
sion of the Authority under the Payment of Wages Act was arrived at, there 
was no such notification as has been issued subsequently and which is the 
subject-matter of the controversy before us. By that notification the question 
whether the employees fell within the definition or not became irrelevant and 
what had to be considered was whether they were declared to be deemed em- 
ployees and if so, whether they were rightly so declared, That was a question 
which was never before any Court, much less before the Authority under the 
Payment of Wages Act, in the order passed on June 18, 1960. The classifi- 
cation of deemed employees by s. 5(2) is, as we have shown, a unique provi- 
sion in the Bombay Shops and Establishments Act and in the previous deci- 
sion that provision did not come up for consideration, nor did the Notification 
which is now impugned before us. We think, therefore, that the subject-matters 
of that litigation and the litigation before us were wholly different, so radically 
different that it is impossible to hold that the decision upon one subject matter 


.would bind us in coming to decision upon the other subject matter. In 


our opinion, the principles laid down by the Supreme Court do not 
apply to the facts of the present case. We are unable therefore to hold 
that the decision of the Authority under the Payment of Wages Act is res 


‘judicata in the present proceedings. We would, therefore, be entitled to look 


into the matter afresh. . i 
Looking at it from any point of view, it seems to us that the. claim made òn 
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behalf of the employers in the present proceedings is a claim which would, 
if accepted, go contrary to the very purpose and object of the Act. It would 
also defeat the very purpose for which the Notification was issued under s. 5(Z). 
In our opinion, the Notification was validly issued, having regard to the pro- 
visions of the Act. It is not unconstitutional under art. 14, nor upon its 
terms can we hold that it does not apply to the cases of the five persons who 
are mentioned in the complaint. 

In the result we uphold the decision of the learned single Judge and dis- 
miss the appeal. The proceedings before the Criminal Court will now be 
proceeded with further and decided with the utmost despatch. 

On the question of costs, the petition, as originally constituted, was only 
against respondents Nos. 1 and 2, namely, the State of Maharashtra and the 
Inspector, Shops and Establishments, Bombay Municipal Corporation. These 
were proper and necessary parties. Their costs must be paid by the appel- 
Jants-petitioners. So far as respondents Nos. 3 and 4 are concerned, namely, 
the two rival Labour Unions, they joined at a later stage, each upon its own 
application to intervene in the proceedings. So long as the Inspector appoint- 
ed under the Bombay Shops and Establishments Act was a party, he is the 
officer entitled to safeguard the interests of labour and we do not, therefore, 
think that both these Unions served any particularly useful purpose in claim- 
ing to be joined in these proceedings. It was urged that whatever may have 
been the position in the original Court, in appeal at least they have been made 
respondents by the present appellants and that, therefore, they should get 
their costs of this appeal. We do not think that in this respect we can make 
any distinction. They asked to be joined before the learned single Judge and 
the appellants, therefore, had no option but to make them party respondents 
in appeal. The appellants could not properly have omitted them, otherwise 
they would have run the risk of their appeal being improperly constitut- 
ed. In the circumstances, therefore, we do not think that these two Unions, 
respondents Nos. 3 and 4, are entitled to any order for costs in their favour. 


Appeal dismissed. 


FULL BENCH. 


Before the Hon'ble Mr. S. P. Kotoal, Chief Justice, Mr. Justice Mody and Mr. Justice Tulzapurkar. 
NAMDEORAO MADHAVRAO THAKRE v. DULAJI SITARAM PATIL.* 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Mah. V of 1962), Sec. 49 (T)— Cons- 
titution of India. Arts. 61(2), 100 (1)}— Total number of Councillors (other than associate 
Councillors), ” meaning of expression. 
The expression “the total number of Councillors (other than associate Councillors) ” 
which occurs in s. 49 (7) of the Maharashtra Zilla Parishads and Panchayat Samitis Act, 
` 1961, means the actual number of Councilors other than associate Councillors who are 
for the time being entitled to sit and vote at the time of the motion of no-confidence. 
Vishwasrao v. Vallabhdas, Shyamapada v. Abani Mohan? and Sukhdeo v. Arrah 
Municipality,3 referred to. 


These two petitions were filed by two Councillors of the Nasik Zilla Pari- 
shad, A general election for the Zila Parishad was held in May 1967. On 
August 12, 1967, the Zilla Parishad elected a President and a Vice-President. 
The elected President was respondent No. 1 in one of these petitions and the 
Vice-President was respondent No. 1 in the other petition. On November 23, 
1967, 34 Councillors submitted to the President a requisition for calling a 
special meeting to consider their motion of no confidence in the President. A 
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similar requisition was also presented in respect of the Vice-President. A 
special meeting of the Zilla Parishad was convened on January 2, 1968, to con- 
sider the two motions of no confidence. On January 2, 1968 before a Chair- 
man could be elected in that meeting as required under s. 49(3) of the 
Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961, an objection was 
taken to the presence in the meeting of one Kothavade who had been a Coun- 
rillor of the Zilla Parishad under cl. (c) of s. 9(/) of the Act. The said 
Kothavade was the Chairman of the Panchayat Samiti to Kalwan and was 
thus an ex-officio Councillor of the Zilla Parishad. Some Councillors alleged 
that he had resigned his Chairmanship of the Panchayat Samiti of Kalwan 
and had thus ceased to be a Councillor of the Zilla Parishad. Kothavade was 
one of the signatories to the two requisitions which had been submitted to 
the President for calling the special meeting. Kothavade denied that he had 
resigned his Chairmanship of the Kalwan Panchayat Samiti and claimed that 
the signature appearing on the alleged letter of resignation was not his signa- 
ture. In view of the objection raised against him, he was made to sit behind 
the other members. One Sangle was then elected as the Chairman to preside 
over the meeting. When the motion of no confidence in the President was put 
to vote, it was found that if the vote cast by Kothavade was included the 
motion was supported by 34 votes as against 31, and that if the vote cast by 
Kothavade was excluded the motion was supported by 33 votes against 31 
votes. Similar was the result of the motion of no confidence in the Vice- 
President. Sangle, the Chairman of the meeting, gave a ruling that both 
the motions were duly carried because they were supported by an absolute 
majority of the total number of Councillors irrespective of whether Kothavade 
was held to have resigned or not resigned his Chairmanship of the Kalwan 
Panchayat Samiti, If Kothavade had not resigned his Chairmanship the mo- 
tions were carried by the support of 34 out of the total number of 66 Council- 
lors, and if Kothavade had resigned his Chairmanship the motions were carried 
by the support of 33 out of the total number of 65 Councillors. In either case, 
according to the Chairman, the motions were carried by a majority of ‘‘the 
total number of Councillors” of the Zilla Parishad other than associate 
Councillors. 

Within four days of this meeting the respondents filed two applications 
before the Divisional Commissioner of Bombay for orders under s. 267A of 
the Act. In their applications to the Commissioner the respondents stated 
that there were 69 Councillors of the Nasik Zilla Parishad, that the motions 
of no confidence against them were carried by only 33 votes against 31, that 
the motions were not passed by the requisite majority, that they continue to 
be the President and the Vice-President respectively, and that, therefore, orders 
should be issued to prohibit any act being done by the Zilla Parishad or any 
of its officers in furtherance of the said motions. 

The Commissioner passed orders on the two applications without issuing any 
notice either to the Zilla Parishad or to any of its Councillors. The Commis- 
sioner observed that the strength of the Zilla Parishad consisted of 69 Coun- 
cillors excluding associate Councillors, that only 64 Councillors were present, 
that the motions of no confidence were passed by 33 votes against 31, and that 
the motions did not get the majority required under s. 49(7) of the Act. He, 
therefore, passed orders prohibiting any act being done in furtherance of the 
motions of no confidence. 

The petitioners filed the present petitions under arts. 226 and 227 of the 
Constitution, praying that the said orders of the Commissioner should be 
quashed and that the respondents should be restrained from acting as President 
or Vice-President of the Zilla Parishad respectively. 

The petitions were heard by Tarkunde and Nathwani JJ., who referred a 
question to a Full Bench. In the course of the referring judgment delivered 
on February 3/5, 1968, Tarkunde J., observed as follows: 
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TARKUNDE J. Three alternative interpretations of the expression ‘‘the total 
number. of Councillors (other than associate Councillors)’’ in s- 49(7) of the 
Zilla Parishads Act were placed before us in the course of arguments. Mr. 
Rane for the petitioners argued that the expression means the total number of 
individuals who were Councillors (other than associate Councillors) at the 
time when the Zilla Parishad had to consider the motions of no confidence in 
vhe President and the Vice-President. According to Mr. Rane, the total num- 
ber of such Councillors was 66 if Kothavade had not resigned and 65 if he 
(Kothavade) had resigned, and that the motions were passed by an absolute 
majority because they received the support of 34Councillors out of 66, or 33 
Councillors out of 65 in the two contingencies. The second interpretation of 
the above expression was the one suggested by Mr. Sawant who appeared for 
the President and the Vice-President. He argued that the total number of 
such Councillors was 69, because the Zilla Parishad was to consist of 54 
Councillors elected under s. 9(/) (a), two Councillors co-opted under s. 9(1)(b) 
and 13 ex-officio Councillors under s. 9(J)(c). If this interpretation were 
correct, it would follow that the motions of no confidence did not: secure the 
requisite majority irrespective of whether Kothavade was or was not a Coun- 
cillor at the time of the voting. The third interpretation was the one spon- 
sored by the learned Government Pleader, who argued that the total number 
of Councillors was 66, because that was the number'‘of Councillors when the 
Nasik Zilla Parishad was first constituted after the general election by follow- 
ing the procedure laid down in s. 9. According to the learned Government 
Pleader, the motions of no confidence can be held to have received the requisite 
‘majority if Kothavade was a Councillor at the time of voting, but not if he 
had then ceased to be a Councillor. This was so because with Kothavade’s vote 
the motions were carried by the support of 34 Councillors out of the total 
number of 66, but without his vote they got the support of only 33 Councillors 
out of 66. It may be noticed that it was not contended before us by any party 
that the expression ‘‘the total number of Councillors” meant the number of 
Councillors who were actually present at the meeting when the motions of no 
confidence were put to vote. 


Now the expression ‘‘the total number of Councillors” is obviously capable 
of two different meanings. If the expression is used with reference to a par- 
ticular time, the expression would mean the total number of Councillors who 
were actually the Councillors at the time in question. In that case the seats 
which were vacant at that time would not be counted in computing the total 
number. When, however, the expression is used without reference to a parti- 
cular time, it may mean the total membership of the particular body according 
to its constitution. In this sense the total number of members of a body such 
as a municipality or a legislative assembly consists of the total membership 
according to its constitution. 

It appears that the expression has been used in this second sense in cl. (3) 
of art. 100 of the Constitution of India. Article 100(3) provides that until 
Parliament by law otherwise provides, the quorum to constitute a meeting of 
either House of Parliament shall be ‘‘one-tenth of the total number of mem- 
bers of the House’’. It appears that this expression is taken to mean one- 
. tenth of the total membership of each house (vide Basu’s Commentary on the 
Constitution of India, Fifth Ed., Vol II, p. 558). 

In construing a provision which relates to the majority required for a 
motion of no confidence in a President or a Vice-President of an elected body, 
it would be proper to prefer the second meaning of the expression ‘‘the total 
number of Councillors.” The second interpretation is preferable because the 
Legislature is not likely to have intended that the continuation in office of 
a President or a Vice-President should depend on a. chance majority which 
may be available at a time when a number of vacancies have occurred in the 
membership of the body. 


846 THE BOMBAY LAW REPORTER. [VOL. LXX. 


On the other hand, this second interpretation, which equates the expression 
‘the total number of members’’ with the total membership of a body, would 
normally apply to those bodies which by their constitution have a fixed mem- 
bership. It is possible to say of a municipality or of a legislative assembly 
what its total membership is, but this is because.the total membership of a 
municipality or of a legislative assembly is known before the election and it 
does not vary during the life of the municipality or the assembly. 

In the case of a Zilla Parishad, however, its total membership is uncertain 
at its inception and is variable during its life. The number of Councillors 
who will be elected under cl. (a) of s. 9(7) of the Zilla Parishads Act is 
known before the election and does not vary during the life of the Zilla Pari- 
shad, but the Councillors co-opted under cl. (b) and the Chairman of the 
Panchayat Samitis who become ex-officio Councillors under cl. (c) may over- 
lap with the Councillors elected under cl. (a). Thus if two or more women 
are elected Councillors under cl. (a), no woman would be co-opted under 
el. (b). Similarly, Councillors elected under cl. (a) may also be elected as 
Chairman of Panchayat Samitis and thus will reduce the number of ex- 
officio Councillors under cl. (c). This latter contingency is not abnormal and 
is likely to occur in a number of cases. A reference to sub-s. (J) of s. 57 of 
the Act would show that all Councillors who are elected to the Zilla Pari- 
shad under cl. (a) of s. 9(/) are ex-officio members of the Panchayat Samitis 
of the Blocks from which they are elected to the Zilla Parishad. There are 
a number of electoral divisions of the Zilla Parishad in each Block, and for 
each Block there is a Panchayat Samiti. Thus several members of each Pan- 
chayat Samiti are Councillors of the Zilla Parishad under cl. (a) of s. 9(J). 
These Councillors are entitled to participate in the elections of Chairmen of 
Panchayat Samitis (vide sub-s. (Z) of s. 64), and being prominent members 
of Panchayat Samitis, are likely to be elected Chairmen. Thus it was not an 
accident that in the Zilla Parishad of Nasik, with which we are concerned, 
three Councillors elected under cl. (a) of s. 9(1) became Chairmen of three 
out of the 13 Panchayat Samitis in the district. 

It will thus be seen that there is a wide variation in the total membership 
of each Zilla Parishad. In the Nasik Zilla Parishad, for instance, it is theo- 
retically possible that the total number of Councillors of the categories in 
els. (a), (b) and (c) of s. 9(/) would vary between 54 and 69. 

What is more, even after a Zilla Parishad is fully constituted after a 
general election, ‘its total membership may increase or decrease during its life 
time. In the case before us, supposing Kothavade has really resigned his 
Chairmanship of the Kalwan Panchayat Samiti, a fresh election of the Chair- 
manship of that Panchayat Samiti would take place, and there is no reason 
why one of the Councillors of the Zilla Parishad who is already elected under 
cl. (a) of s. 9(1) may not be elected as Chairman of the Kalwan Panchayat 
Samiti. In that case the total membership of the Zilla Parishad would be re- 
duced from 66 to 65. Several other reasons can be conceived in which the 
total membership may thus be reduced. The total membership may also in- 
crease in certain contingencies. For instance, if a Councillor who is elected 
under el. (a) of s. 9(/) and who is also a Chairman of a Panchayat Samiti 
dies, a fresh election under cl. (a) and a fresh election of the Chairman of 
the Panchayat Samiti would be held, and two separate individuals may be 
elected in the two elections. In that case the total membership of the Zilla 
Parishad would increase from 66 to 67. In view of this variability in the 
total membership of the Zilla Parishad, it appears difficult to hold that the 
expression ‘‘the total number of Councillors” į in s. 49(7) of the Zilla Pari- 
shads Act was used by the Legislature to denote the total membership of the 
Zilla Parishad in the second sense mentioned above. 

It was argued by Mr. Sawant that the expression ‘‘the total number of 
Councillors (other than associate Councillors)?’ in s. 49(7) was used to de- 
note the total number of seats which can be filled up by Councillors other 
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than associate. Councillors. Mr. Sawant argued that although the total mem- 
bership of the Zilla Parishad may increase or decrease as mentioned above, the 
total number of seats remains the same. We do not find it possible to 
accept this argument.’ In the first place, the expression used by the Legisla- 
ture is ‘‘the total number of Councillors’’, and not the total mumber of seats. 
Secondly, it can be easily seen that there is no real distinction in the total 
number of seats in the Zilla Parishad and its total membership. Thus when 
the Nasik Zilla Parishad consisted of 66 Councillors other than associate 
Councillors, there was no “seat’’ vacant in the Zilla Parishad. AN the seats 
were occupied by the 66 Councillors. It follows that the seats in the Zilla 
Parishad vary with its total membership. 

We will next turn to the argument of the learned Government Pleader that 
the total number of Councillors of the Nasik Zilla Parishad other than asso- 
ciate Councillors was 66 even after the alleged resignation of Kothavade from 
the Chairmanship of the Kalwan Panchayat Samiti. Reliance in support of 
this argument was placed on the decision of a Division Bench in Vishwasrao 
v. Vallabhdas.: In that case the Court was concerned with the meaning of 
the expression ‘‘the total number of members of the Panchayat Samiti (other 
than associate members)’’ which then occurred in s. 72(7) of the Zilla Pari- 
shads Act. After the general election Panchayat Samiti in that case consisted 
of 14 members other than associate members. At the relevant time, however, 
three members who had been elected under sub-s. (2) of s. 57 had ceased to 
be members because their terms of office as Sarpanchas of their respective 
Gram Panchayats had come to an end. At a time when the total strength of 
the Panchayat Samiti had thus been reduced from 14 to 11, a group of 6 
members, who were hitherto in a minority, gave a notice of a motion of no 
confidence in the President and the motion was carried by a majority of 6 
against 5. The Court held that the motion was not carried by a majority re- 
quired by sub-s. (7) of s. 72. After referring to the constitution of Pan- 
chayat Samitis given in sub-s. (J) of s. 57, the Court pointed out that, after 
the election of a Panchayat Samiti and after the co-option of the necessary 
members as required, the total number of members of the Panchayat Samiti 
is fixed. The Court observed (p. 710): 


“In any case, after the whole procedure under s. 57 is gone through, the total number 
of members of the Panchayat Samiti as well as the number of members actually sitting would 
be known, and it seems to us that when the expression ‘ the total number of members of the 
Panchayat Samiti’ was used in sub-s. (7) of s. 72, it was obviously intended to refer to the 
total number of the possible members of the Panchayat Samiti under sub-s. (1) of s. 57 and 
not the members actually entitled to sit.” 

It is difficult to adopt the above decision in deciding the case before us, 
because the total number of Councillors of the Nasik Zilla Parishad other than 
associate Councillors cannot be taken to be fixed at 66, after the whole pro- 
cedure under s. 9 was gone through. On the assumption that Kothavade has 
ceased to be a Councillor of the Zilla Parishad, there are 65 Councillors other 
than associate Councillors, but it is not possible to say that the number of 
such Councillors will be increased to 66 when the vacancy of Kothavade’s 
seat is filled up. After Kothavade’s vacancy is filled up by a fresh election, 
the total number of Councillors may still be 65. The total number of Coun- 
cillors cannot thus be held as ‘‘fixed’’ as 66 for the purpose of sub-s. (7) of 
s. 49, 

A variant to the test laid down in the above case was suggested in the 
course of arguments. It was conceded that the total membership of a Zilla 
Parishad may vary from time to time due to the overlapping of Councillors 
of different categories. The membership of the Nasik Zilla Parishad (omit- 
ting associate Councillors) was 66 till recently, and it may be reduced to 65 
in the future or increased to 87. But at any time when a motion of no con- 


1 (1965) 67 Bom. L. R, 708. 
B.L.R. -59 
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fidence is to be put to vote, we know the total membership of the Zilla Pari- 
shad when it was last fully constituted, and it was argued that the number 
of that membership should be taken -as ‘‘the total number of Councillors’’ for 
the purpose of sub-s. (7) of s. 49. This means that ‘‘the total number of 
Councillors”? is the number of Councillors who are entitled to sit at the time 
of the vote of no confidence plus the number of vacancies then existing. This 
argument has the merit of simplicity, but we doubt whether the Legislature, 
in using the expression ‘‘the total number of Councillors’’ intended to indi- 
cate a number which is neither the number of the Conncillors who are actual- 
ly entitled to sit and vote at a particular time, nor a number fixed by the 
constitution of the Zilla Parishad. 

- There are also some difficulties in accepting Mr. Rane’s argument that the 
expression ‘‘the total number of Councillors’’ was used by the Legislature to 
indicate the total number of the then existing Councillors, i.e. the Councillors 
who are entitled to sit and vote when a motion of no confidence is moved. 
Such a view would conflict with the decision of the Division Bench mentioned 
above. The expression ‘‘the total number of Councillors’’ in sub-s. (7) of 
s. 49 should have the same meaning as the expression “the total number of 
members’’ in sub-s. (7) of s. 72. The Legislature is not likely to have in- 
tended that these two expressions should carry different meanings. 

Since the question before us may necessitate a reappraisal of the decision of 
the Division Bench in Vishwasrao v. Vallabhdas, we feel it desirable to refer 
the question to a Full Bench. From the arguments advanced before us it 
would appear that the expression ‘‘the total number of Councillors (other than 
associate Councillors)’’ in sub-s. (7) of s. 49 has four possible meanings. The 
expression may mean: 

(a) the total number of Councillors other than associate Councillors who would compose 
the Zilla Parishad if there is no overlapping of the Councillors elected under s. 9 (1) (a), 
the Councillors co-opted under s. 9(1)(b), and the Councillors who become ex-officio members 
under s. 9(Z)(c) ; 

(b) the total number of Councillors of the categories under els. (a), (b) and (c) of s. 9(2) 
who actually constituted the Zilla Parishad immediately after the general election of the 
Zilla Parishad and after the whole procedure under s. 9 is gone through ; 

(c) the total number of Councillors, other than associate Councillors, who are entitled to 
sit at the time of the vote of no confidence plus the number of vacancies then existing; and 

(d) the actual number of Councillors, other than associate Councillors, who are entitled 
to sit at the time of the motion of no confidence. 

Accordingly, the question that we refer to the Full Bench is: What is the 
meaning of the expression ‘‘the total number of Councillors (other than asso- 
ciate Councillors)’’ which occurs in sub-s. (7) of s. 49 of the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, 19617 


The question was considered by a Full Bench composed of Kotval C. J. and 
Mody and Tulzapurker JJ. 


M. A. Rane, for the petitioners. 

P. B. Sawant, for respondent No. 1. 

V. H. Gumaste, Government Pleader, for respondent No. 2. 
C. R. Dalvi, for respondent No. 3. 


Korvat C. J. The judgment in this special civil application shall also 
govern the disposal of the reference in special civil application No. 103 of 
1968. 

In both these special civil applications we are called upon to construe the 
expression ‘‘total number of Councillors” contained in s. 49, sub-s. (7) of 
the Maharashtra Zilla Parishads and Panchayat Samitis Act. The cireum- 
stances under which the point arises may be briefly stated as follows: 
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After the result of the general elections was announced in May 1967, the 
Nasik Zilla Parishad, which was constituted under s. 9 of the Act, met on 
August 12, 1967, to elect its President and Vice-President. The President 
elected is respondent No. 1 in special civil application No. 102 of 1968 and 
.the Vice-President elected is respondent No. 1 in special civil application No. 
103 of 1968. Less than three months after the election of the President and 
the Vice-President a requisition was sent by 34 Councillors of the Zilla Pari- 
shad calling for a special meeting to consider motions of no-confidence which 
they proposed to move against the President and the Vice-President under the 
provisions of s. 49. A special meeting of the Zilla Parishad was convened for 
January 2, 1968, to consider the two motions of no-confidence. At that meet- 
ing there were present in all 68 members. Since the motions of no-confid- 
ence were against both the President and the Vice-President according to the 
provisions of s. 49(3) the meeting had to elect its own chairman, because the 
President or Vice-President against whom the motions were directed, were in- 
capable of presiding at such a meeting. Before the meeting could take up the 
election of the chairman for that meeting, an objection came to be raised that 
one member, Kothavade by name, who had been a Councillor of the Zilla Pari- 
shad under s. 9(J)(c) i.e. in his ex-officio capacity as chairman of the Pan- 
chayat Samiti, had resigned his chairmanship of the Panchayat Samiti and 
had therefore ceased to be a Councillor of the Nasik Zilla Parishad, It ap- 
pears that at the meeting Kothavade denied his signature upon the letter of 
resignation which was produced and insisted on voting though asked to leave 
the room. Ultimately he sat behind the other members and voted but his vote 
was excluded. The meeting proceeded to elect a chairman, one Sudam Bha- 
guji Sangle, to preside over the meeting which was to consider the no-con- 
fidence motion. 

When the motion of no-confidence against the President was put to vote, the 
position as to voting was as follows: If Kothavade’s vote was counted in all 
66 votes were cast, 34 for the motion and 31 against the motion. If Kotha- 
vade’s vote was excluded then the result was that 65 votes in all had been 
cast and there were 33 for the motion and 31 against. The same was the re- 
sult so far as the motion of no-confidence against the Vice-President was 
concerned. 

The chairman of the meeting ruled that both the motions were duly carried 
because they were supported by a clear majority of the ‘‘total number of 
Councillors’ irrespective of the question whether Kothavade had validly voted 
or not, i 

Four days thereafter on January 6, 1968, which was a Saturday, both the 
President and the Vice-President applied to the Divisional Commissioner of 
Bombay under s. 267A. to have the resolutions of no-confidence passed against 
them set aside and asked that the Zilla Parishad be prohibited from doing 
any act in furtherance of the resolutions of no-confidence or from giving 
effect to them. The Commissioner decided for certain reasons, which we shall 
presently state, in favour of the President and the Vice-President and prohi- 
bited any act in furtherance of the execution of the resolution of no-confid- 
ence. He declared both the President and the Vice-President as continuing 
in their offices. It is against those orders of the Commissioner that the two 
petitions with which we are concerned are directed. 

Before we proceed to consider the relevant provisions of the Act relating to 
the’ two no-confidence motions against the President and the Vice-President, it 
is necessary at this stage to say a word about the composition and the consti- 
tution of the Maharashtra Zilla Parishads. So far as Zilla Parishads are con- 
cerned, s. 8 declares that every Zilla Parishad shall be a body corporate and 
be known by the name of the particular district of which it is a Zilla Pari- 
shad. It has been given the powers to contract, acquire and hold property 
and to sue and be sued in its corporate name. Thus it is a corporation for 
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the purposes of the law. For the purposes of elections the entire State is 
divided into districts and the districts are sub-divided into blocks. By s. 4 
every revenue district constituted under the relevant land revenue code is 
formed into a district for the purposes of the Act. Section 5 gives the State 
Government the power by notification in the Official Gazette to constitute every 
district into such number of blocks as may be specified in the notification and 
each local area thus notified would be included in the block. 

After these areas are demarcated for the purposes of the administration 
under the Zilla Parishad Act it is provided by sub-s. (J) of s. 6 that there 
shall be for every district a Zilla Parishad consisting of a President and 
Councillors and by sub-s. (2) that the Zilla Parishad shall have authority for 
the purposes of the Act over the area for which it is established. The Pan- 
chayat Samiti is by virtue of s. 7, sub-s. (/) one of the authorities charged 
with the carrying out of the provisions of the Act and is in point of autho- 
rity next after the Zilla Parishad. The constitution, of the Zilla Parishad, is 
prescribed by s. 9 and for the purposes of these two petitions the constitution 
is of prime importance. Section 9(1) provides that the councillors who con- 
stitute the Zilla Parishad shall be of four categories as described in cls. (a) 
to (d) of sub-s. (7) of s. 9. Section 9(J) (a) deals with the elected council- 
lors and it provides that there shall not be more than 60 in number and not 
less than 40 as may be determined by the State Government by notification in 
the Official Gazette. 

The principle on which the seats are to be allocated is also laid down in 
s. '9(1)(a@). It is that there shall be one Councillor as far as is reasonably 
practicable for not more than every thirty-five thousand of the population. 
It will thus be seen that the total number of elected councillors under this 
clause would depend upon the population of the district. ‘‘Population’’ is 
defined in the Explanation as meaning the population as ascertained at the 
last preceding census of which the relevant figures have been published. 

The next cl. (b) of s. 9(1) deals with co-opted councillors. The clause is 
intended to ensure that two women at least will be always councillors of the 
Zilla Parishad. Sub-clause (t) of cl. (b) therefore provides that if the elec- 
ted councillors do not include a woman, then two women are to be co-opted 
subject to the condition that each woman must reside in a different block in 
the district and sub-cl. (4+) provides that if the elected councillors include 
one woman, then one more woman residing in a block in the district should be 
co-opted by the councillors elected under cl. (a). It is clear from these pro- 
visions that the number of women to be co-opted can never exceed two, but 
whether one or two or more should be elected will depend upon how many 
women are elected under cl. 9(/) (a). 

Clause (e) of s. 9(/) deals with the class of ex-officio councillors of the 
Zilla Parishad. By this clause the chairmen of all the Panchayat Samities in 
the District ex-officio become councillors of the Zilla Parishad. In the present 
case it is not in dispute that there were 13 Panchayat Samitis and their 13 
chairmen were members of the Nasik Zilla Parishad. 

Clause (d) of s. 9(7) deals with ‘‘associate councillors’’ and they are the 
chairmen of the five federal co-operative societies which conduct business or 
activities in the district in relation to certain stated subjects which the State 
Government may notify in the Official Gazette. 

So far as these two special civil applications are concerned, we are not ` 
directly concerned with this category because of the definition of ‘‘associate 
councillor” in s. 2(7). By that clause ‘‘associate councillor or associate mem- 
ber’’ means 

“a Councillor or member who is entitled to attend and to take part in the deliberations 
of a Parishad, Samiti or Committee, but shall (unless expreasly provided) have no right of 
vote, and shall not be eligible to hold the office of presiding authority of such Parishad, Samiti 
or Committee ; ” 
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Therefore though associate councillors are entitled to sit and take part in the 
deliberations of the Zilla Parishad, they have no right tq vote unless express- 
ly provided. Such express provision has been made in several sections entit- 
ling associate councillors to vote. Two of these sections are 111(3) and (9). 

Section 9, sub-s. (2), cl. (a) makes a provision as to: when a Zilla Parishad 
is to be deemed duly constituted and it says that 

“the names of Councillors falling under clause (a) of sub-section (i)... shall be published 
by the Collector at such time, and in such manner as may be prescribed by the State Govern- 
ment; and upon such publication the Zilla Parishad shall be deemed to be duly constituted.” 
In other words, as soon as the names of the elected councillors are published 
under s. 9(2)(a) the Zilla Parishad for the purposes of the Act is deemed to 
be duly constituted. Its constitution is not postponed until the names of 
councillors falling under cls. (b), (c) and (d) of sub-s. (7) are published. 
Clause (b) of sub-s. (2) of s. 9 makes that clear. Moreover the constitution 
of the Zilla Parishad by the notification does not preclude the completion of 
the election in any electoral division nor does it affect the term of office of 
the councillors under the Act. This is provided by the proviso to sub-s. (2) 
(a) of s. 9. 

These provisions have to be read in the light of the definition of ‘‘council- 
lor” in s. 2, sub-s. (9) and the definition of ‘‘Zilla Parishad” in s. 2, sub- 
s. (35) of the Act. ‘‘Councillor’’ is defined in s. 2(9) to mean ‘‘a member 
of a Zilla Parishad constituted under this Act’’ and ‘‘Zilla Parishad’’ or 
“Parishad” as defined in s. 2(35) means ‘‘a Zilla Parishad constituted under 
section 9’’. In contra-distinction the word ‘‘member’’ is defined in s. 2(18) 
to mean ‘‘a member of any Panchayat Samiti or Committee constituted under 
this Act.” It will thus be seen that the Act distinguishes between ‘‘council- 
lor” and ‘‘member’’. ‘“Councillor’’ can only be used in the context of Zilla 
Parishad and indicates a member of a Zilla Parishad constituted under the 
Act and a ‘‘member’’ can only mean a member of a Panchayat Samiti or a 
Committee constituted under the Act. 

Section 42 deals with the subject of election of the President and Vice- 
President of the Zilla Parishad, and it says that every Zilla Parishad shall 
be presided over by a President, who shall be elected by the Parishad from 
amongst its elected councillors. The Zilla Parishad shall also elect one of its 
elected conncillors to be its Vice-President. No councillor is eligible for be- 
ing elected as President or Vice-President if he has held any such office for 
two consecutive terms and the President or Vice-President cannot hold simul- 
taneously the office of Chairman or Deputy Chairman of a Panchayat Samiti. 

From the constitution of the Zilla Parishad and from what we have stated 
above it would appear that the Zilla Parishad consists of a number of coun- 
cillors which is never certain. On the contrary it is a body with a fluctuat- 
ing councillorship. Even before the election it would be difficult to say what 
is the ‘‘total number of councillors” of the Zilla Parishad or its total mem- 
bership, for if the elected councillors do not include among them a woman then 
two women have to be co-opted by the elected councillors, but if two women 
are already elected, then there cannot be any woman co-opted. Similarly, the 
class of ex-officio councillors namely the chairmen of Panchayat Samitis in 
the District under s. 9(7) (c) may not be a definite number, for the election 
as chairman of Panchayat Samiti may be disputed or under provisions similar 
to the provisions with which we are concerned the chairman may go out upon 
the passing of a valid no-confidence motion against him. Changes may more- 
over take place by death, resignation, disqualification or removal of councillors 
as contemplated in s. 41 of the Act and so far as death, resignation and dis- 
qualification are concerned, they may lead to councillor of any class mention- 
ed in s. 9(7) ceasing to be a.councillor. Therefore, it is clear that the con- 
stitution of Zilla Parishad is peculiar in this that at no given moment of time 
can it be said that it is composed of a definite number of councillors. More- 
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over by the constitution there occurs an overlapping of seats where for in- 
stance one individual occupies two seats e.g. in the case of a woman elected 
as a councillor. Because she is elected, out of the two seats provided to be 
filled up by co-option of two women, one cannot be filled’ up. For these 
reasons the body is from time to time liable to fluctuate and its membership 
may be added to or subtracted from as occasion arises. 

Section 49 deals with the entire subject of no-confidence resolutions against 
President or Vice-President, and sub-ss. (J) and (7) provide as follows: 

49. (1) “The President shall, on the requisition of not less than one-fifth of the total number 
of Councillors ( other than associate Councillors ) call a special meeting to consider a motion 
of no-confidence in the President or Vice-President...” 

(7) “ I£ the motion is carried by a majority of the total number of Councillors ( other than 
associate Councillors ) the President, or as the case may be, the Vice-President shall cease 
to hold office forthwith; and the office held by such President or Vice-President shall be 
deemed to be vacant. ” 


By sub-s. (9) the names of the councillors voting for and against a motion 
of no-confidence have to be read in the meeting and recorded in the minute 
book kept under sub-s. (13) of s. 111. 

Now the expression used both in sub-s. (7) and sub-s. (7) of s. 49 is ‘‘total 
number of Councillors (other than associate Councillors)”. One-fifth of that 
number have to sign a requisition calling a special meeting to consider a motion 
of no-confidence in the President or Vice-President and it is only if a motion 
is carried by a majority of the total number of Councillors (other than associate 
Councillors) that the President or Vice-President as the case may be ceases to 
hold office forthwith. The question raised in these petitions is what is the mean- 
ing of this expression ‘‘total number of Councillors (other than associate 
Councillors).’’ Does it mean the total number of Councillors according to the 
constitution of the Zilla Parishad as in s. 9(/), that is to say the maximum 
number theoretically possible upon the provisions of that section or, does it 
mean the total number of Councillors, entitled to vote under els. (a), (b) and 
(c) of s. 9(/) who actually constitute the Zilla Parishad immediately after 
the election of Councillors of the Zilla Parishad and after the whole procedure 
under s.'9 is gone through, These are the two alternatives which as we shall 
presently show are referred to in categories (a) and (b) of the several cate- 
gories mentioned in the referring order of the Division Bench. The other 
constructions which were canvassed are that the expression ‘‘total number of 
Councillors (other than associate Councillors)’’ means all those councillors 
who are entitled to sit at the time of voting on the no-confidence motion plus 
the number of vacancy or vacancies then existing. This is the case contem- 
plated in clause (c) of the referring order. Another construction canvassed 
is that it means the actual number of councillors other than associate coun- 
` eillors who are in fact entitled to sit at the time of the motion of no-con- 
fidence irrespective of whether they are present and lastly there is the pos- 
sible construction that the expression means only the number of councillors 
actually present and voting at the meeting held to consider the motion of no- 
confidence. 

Thus there are five different shades of meaning canvassed before us which 
may be stated as follows: 


(a) the total number of Councillors other than associate Councillors who would compose 
the Zilla Parishad if there is no overlapping of the Councillors elected under s. 9(1)(a), 
the Councillors co-opted under s. 0(7)(b), and the Councillors who become ex-officio members 
under s. 9(1)(c) ; 

(b) the total number of Councillors of the categories under cls. (a), (b) and (e) of s. 9(1) 
who actually constituted the Zilla Parishad immediately after the general election of the Zilla 
Parishad and after the whole procedure under s. 9 is gene through; 

(e) the total number of councillors, other than associate Councillors who are entitled to 
sit at the time of the vote of no-confidence plus the number of vacancies then existing ; 
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(d) the actual number of Councillors, other than associate Councillors, who are entitled 
to sit at the time of the motion of no-confidence ; 
(e) the actual number of Councillors present and voting at any meeting (the view 
negatived in Vishwasrao v. ‘Vallabhdas.). . : 
Now in the present case the Commissioner has in a somewhat summ 
manner passed an order as follows: i 


“ The strength of the Zilla Parishad Nasik consists of 69 Councillors excluding associate 
Councillors. It is seen from the proceedings of the meeting that only 64 Councillors were 
present. The resolution of no confidence motion against the President was passed by 388 
against 81... It has been argued before me that the words ‘total number of Councillors of 
Zilla Parishad’ has to be interpreted os total number of Councillors of the Zilla Parishad 
( other than associate Councillors ) and not the total number of Councillors present at the 
meeting...Mer ly passing the motion of no-confidence on the basis of the majority of the 
Councillors present in the House on that day is not a sufficient compliance of the provision 
of clause 7 of section 49 of the M. Z. P. & P. S. Act, 1961. I have, therefore, come to the 
conclusion that the motion of no-confidence has not been effectively and legally passed against 
the President of Zilla Parishad Nasik ; therefore he does not cease to hold office and that the 
office shall not be deemed to be vacant.” 

The Commissioner of course has not given any reasons why he has so held, 
though he referred to some cases of the Allahabad and Calcutta High Courts 
which are not relevant. It appears from this order which is difficult to 
understand that he adopted the view in category (a) namely that the words 
“total number of Councillors (other than associate Councillors)” in s. 49, 
sub-s. (7) mean the councillors who would compose the Zilla Parishad if 
elected under s. 9(J)(a), 9(1) (b) and 9(1)(c) and not taking into account 
the overlapping of seats. In other words he adopted the construction of 
those words which is supported before us by Mr. Sawant on behalf of res- 
pondent No. 1 in each of the two petitions. Undoubtedly the merit of this 
view lies in the fact that it tends to simplicity and to a certain measure of 
certainty as regards the construction of the phrase the ‘‘total number of Coun- 
cillors’’. But when analysed this construction presents considerable difficulty 
and also renders many of the other provisions of the Act almost nugatory. 

The words used in the expression which we are called upon to construe are 
‘Councillors (other than associate Councillors)’’ and the expressions ‘‘Coun- 
cillors’’ and ‘‘ Associate Councillors’? are defined by the Act itself. There- 
fore these expressions must be understood in the light of the definitions. 
‘Associate Councillor’? means a Councillor or member who is entitled to 
attend and to take part in the deliberations of a Parishad, but who has no 
right of vote and is not eligible to hold the office of presiding authority of 
the Parishad. By its very definition the expression means a councillor with 
certain disqualifications. Now ‘‘Councillors’’ according to s. 2(9) means ‘“‘a 
member of a Zilla Parishad constituted under this Act.” (Italics are ours). 
The name ‘‘Zilla Parishad’’ is defined in s. 2(35). It means ‘‘a Zilla Pari- 
shad constituted under section 9”. (Italics are ours). Therefore the very de- 
finitions refer to a position after the Zilla Parishad is constituted, that is to 
say after the elections have taken place under s. 9(J)(a) and the notification 
publishing their names under sub-s. 2(a) is published. The definitions do 
not contemplate a possible or theoretical number of Councillors but expressly 
refer to the actual position as it exists, in fact, after a Zilla Parishad is con- 
stituted. From these provisions itis clear that what is the law intended by 
the expression ‘‘total number of Councillors’’ in sub-s. (7) of s. 49 could 
never be the theoretical maximum number of members according to the consti- 
tution laid down in s. 9 irrespective of the result of the election. The very 
definitions, therefore, refer to a state of affairs where the actual membership 
of the Zilla Parishad has become determined and known, at least so far as the 
elected members under s. 9(4)(a) are concerned. 


1 (1985) 67 Bom. L. R. 708. 
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No doubt the definitions are subject to the overriding opening clause of 
s. 2 ‘‘unless the context requires otherwise’’, but there does not appear to be 
anything in the context of s. 49 to indicate otherwise. 

There is moreover another obstacle to the’ acceptance of this construction. 
The construction contended for amounts to this that irrespective of who is 
elected at the election or irrespective of the number of Councillors which can 
only be ascertained after the elections are held, we must compute the coun- 
cillors as if they were the same as the number of seats indicated in s. 9 and 
without contemplating any overlapping. In the present case, according to the 
contention of counsel, there were 54 elected Councillors plus two women 
under cl. (b) of s. 9(7) plus 13 chairmen of Panchayat Samitis in the Dis- 
trict ex-officio, making a total of 69 Councillors therefore that should 
be the ‘‘total number of Councillors’. It is clear that upon this 
computation what counsel is referring to is the number of seats indicated in 
s. 9 and not the number of actual councillors of the Zilla Parishad for it is 
not disputed that the actual number of Councillors in the present case was 
66. This divergence between the factual and the theoretical figures itself 
shows that what is being referred to by counsel is the seats and not the 
Councillors as defined in the Act. 

We cannot accept such an interpretation. In several provisions of the Act, 
the word ‘‘seat’’ is expressly used in contra-distinction to ‘‘councillor’’. Two 
such provisions are to be found ins. 12(2) and (3) and in s. 15A of the 
Act. Section 12(7) deals with the subject of division of a District into elec- 
toral divisions and sub-s. (2) says that where the State Government, having 
regard to the population of the Scheduled Castes or Scheduled Tribes in the 
District, is of opinion that reservation of seats in any electoral division for the 
representation of such Castes or Tribes is necessary, the State Government 
may reserve a seat or seats for such Castes or Tribes. Sub-section (3) puts 
a limitation upon that power by saying that 

“ Notwithstanding anything contained in sub-section (2), the reservation of seats for the 
Scheduled Castes or Scheduled Tribes made under that sub-section shall cease to have effect when 
the reservation of seats for those Castes or Tribes in the Legislative Assembly of the State 
ceases to have effect under the Constitution of India; ” f 
The section appears in the Chapter dealing with the election of Councillors, 
that is to say election to the Zilla Parishad and is thus directly relevant, 
The proviso to sub-s. (3) of s. 12 is in this respect important, for it says: 

“ Provided that, nothing in this sub-section shall render any person elected to any of such 
reserved seats ineligible to continue as a Councillor during the term of the office for which 
he was validly elected, by reason only of the fact that the reservation of seats has so ceased 
to have effect.” i 
Therefore, the proviso contemplates a case where although the seat is abolish- 
ed the councillor can continue for a certain time as an elected councillor. 
The proviso, therefore, makes a clear-cut distinction between a councillor and 
the seat which he occupies. 

Section 15A similarly provides: 

“ If a person is elected to more than one seat in a Zilla Parishad, then, unless within the 
prescribed time he resigns all but one of the seats by writing under his hand addressed to the 
Collector or any officer authorised by him in this behalf, all the seats shall become vacant.” 
Here again the distinction is drawn between the person who is elected and the 
seat which he occupies and a case is contemplated where there may be only 
one person but two seats which he occupies in which case he has to elect in 
writing which of the two seats he resigns from and upon failure to elect the 
provision is that all the seats shall become vacant. A councillor or a person 
elected, therefore, is quite different from the seat or the seats to which he is 
elected and it is possible for one and the same person to be elected to more 
than one seat. Therefore it seems to us that the word ‘‘Councillor’’ in the 
expression we are called upon to construe cannot possibly be equated with the 
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seat or ‘seats which he is occupying and the construction contended for on be- 
half of respondent No. 1 must necessarily lead to that conclusion. 


In the course of the arguments, a contention was urged in support of each 
view that that view was best conducive to the purpose and object of the Act 
and that the other or rival view would lead to some difficulty or render some 
provision of the Act nugatory. So far as the view which we have just con- 
sidered is concerned, it was pointed that giving effect to this construction 
would lead to great difficulty in the implementation of the Act and would 
also be opposed to its avowed object namely ‘‘promoting the development of 
democratic institutions and securing a greater measure of participation by 
the people in... governmental affairs.” The effect of accepting a view like 
this would in our opinion lead to a very anomalous position. If the total 
number of councillors were to be equated with the total number of seats 
thebdretically possible then in the present case having regard to the constitu- 
tion of the Zilla Parishad under s. 9 the ‘‘total number” would be 69, but 
if by death, resignation, disqualification or removal of councillors, the actual 
number of councillors were to go below, say 35, then at no stage in future 
till the number remains below 35 could a no-confidence resolution ever be 
passed and the provisions of s. 49 would be rendered completely nugatory. 
The ‘‘total number” being 69 and the section requiring that the resolution of 
no-confidence must be passed by a majority, a minimum of 35 votes would 
always be required to pass a no-confidence motion, but since the membership 
has fallen below that number, no no-confidence motion would ever be possible, 
and the section would be rendered inapplicable. We do not think that an in- 
terpretation which results in so anomalous a position should be accepted, apart 
from the fact that upon the provisions of the law itself such a construction 
can never be given to these words. We are, therefore, unable to accept con- 
struction placed upon those words in the first category referred to above. 


For these very reasons the learned Government Pleader steered a middle 
course. He urged that the express‘on ‘‘total number of Councillors’? means 
the total number of councillors necessary to fill the house at any given time. 
According to him one must count not merely the actual number of council- 
lors for the time being but add to that the number of seats—which are un- 
filled or vacant for the time being. Thus in the present case since the total 
number of councillors was 66, if at any given time 4 or 5 ex-officio council- 
lors such as chairmen of Panchayat Samitis were to cease to be the council- 
lors for any reason, then the seats vacated by them must nevertheless be taken 
into account along with the number of councillors who are actually council- 
lors at that time. He urged that since a Zilla Parishad is necessarily a 
fluctuating body, the actual number of councillors will fluctuate but in com- 
puting the ‘‘total number of councillors’? at any given time the vacancies 
must be taken into account along with the actual number of councillors at 
that time. It would be noticed that while the first view which we have dis- 
cussed above only has regard to the number of seats and not the number of 
councillors, this view canvassed by the learned Government Pleader has re- 
gard not merely to the actual number of councillors for the time being but 
also adds to it the number of seats which are vacant for the time being. It 
is the view contemplated by category (e) above. 

The ‘difficulties in the way of accepting this construction are the same 
though in a lesser degree as exist in the acceptance of the construction under 
category (a). We have already shown that having regard to the definitions 
of the word “councillor” in s. 2(9) and “Zila Parishad” in s. 2(35) the law 
itself contemplates a situation where the election has taken place and the 
actual number of councillors can be ascertained. We have also shown that 
there is a sharp and clear-put distinction drawn in the law itself (vide 
ss. 12(2) and (3) and a. 15-4) between the seats as indicated in s. 9 and 
the councillors who fill those seats, but in so far as this construction requires 
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us to take into account the vacancies the same provisions of law are against 
the acceptance of such a construction, for if vacant seats cannot be taken in- 
to account under law then this construction must fail. If ‘‘Councillor’’ is 
distinct from ‘‘seat of a councillor” then no part of the ‘‘total number of 
Councillors’? can be a seat or seats. 

Moreover, this is a view which-would render the provisions of the proviso 
to s. 41 nugatory. Section 41 deals with the filling up of casual vacancies 
and lays down how they are to-be filled in. It says that in the event of a 
vacancy occurring’ on account of death, resignation, disqualification or re- 
moval of a Councillor or through a Councillor becoming incapable of acting 
previous to the expiry of his term of office or otherwise, the President shall 
forthwith communicate the occurrence to the Collector and the vacancy. shall be 
filled as soon as conveniently may be, by the election, or as the case may be, 
co-option of a person, thereto, who shall hold office so long only as the Ceun- 
cillor in whose’ place he is elected or co-opted would have held it, if the 
vacancy had not occurred. The proviso, however, says 


~ u provided that, notwithstanding anything contained in section 9, if the vacancy. occurs 
within six months preceding the date on which the term of office of the Councilor expires, 
the vacancy shall not be filled”. 
Now upon the construction with which we are dealing a vacant seat must be 
counted along with the actual number. of councillors in arriving at ‘‘the total 
number of councillors’’, but the proviso to s. 41 in express terms says that in 
a certain contingency the vacancy shall not be filled and that ‘‘notwith- 
standing anything contained in section 9’’. Therefore, the language of that 
proviso would clearly negative the construction canvassed. The proviso shows 
that if a vacancy occurs within six months preceding the date on which the 
term of office of the outgoing councillor expires, the vacancy shall not be fill- 
ed and yet upon the contention advanced we are asked (of course orly notio- 
nally) to take into account that vacancy. In our opinion, the proviso to s. 41 
clearly shows that this construction cannot harmonize the provisions of s. 49(7) 
with the provisions of s. 41. For these reasons we are unable to accept the 
view canvassed in category (e). 
_ So far as category (b) is concerned, the possible Gani of the section 
there canvassed js that the expression ‘‘total number of councillors’? means 
the total number of councillors under cls. (a), (b) and (c) of s. 9(7) who 
became councillors and who actually constituted the Zilla Parishad immediate- 
ly after the first constitution of the Zilla Parishad and after the whole pro- 
cedure under s. 9 had been gone through. This. construction, however, was 
not canvassed by any of the counsel before us, but since it has been referred 
to in the order of the Division Bench we may say something about it. The 
construction in the first place seeks to fix once and for all the total number 
of councillors as on the date on which the Zilla Parishad is first constituted. 
“In doing so, it necessarily gives a go-by to all subsequent changes that may 
take place in the constitution of the Zilla Parishad, and consequent ftuctna- 
tion in the total number whereas we have shown that by s. 41 there is a 
direct provision made for filling in the casual vacancies and how they are to 
be filled in. The construction would suggest that the total number of coun- 
cillors is fixed at the very first moment of time when the Zilla Parishad was 
constituted, but a position may arise in the course of the life of the Zilla 
Parishad when more than half of its original councillors go out on account of 
various causes such as we have already referred to and yet the total number 
would remain constant. For example in the present case after the election, 
the total number of councillors (excluding Kothavade) was 64 but if in the 
course of a year or two 32 members go out for any of the several causes 
specified still according to the contention the total number will be 64. That 
would make it impossible for the remaining 32 members ever to pass a resolu- 
tion of no-confidence because they can never have a majority of the total 


1968.] NAMDEORAO MADHAVRAO V. DULAJI (1.B.)—Kotval C. J. 857 


‘number of councillors i.e. 64. The contention therefore leads to absurd results. 


Such a construction should, therefore, be avoided. Similarly by the provisions 
of s. 41 new councillors would have to fill up casual vacancies, and if there 
were overlapping seats, the total would increase if some of the seats ceased 
to overlap but according to the contention it is only the total number as it 
existed on the date of its first constitution that must be looked at and not 
the number of councillors of which the Zilla Parishad may be composed at 
any subsequent time. By the operation of s. 41 that number can change and 
yet the changes brought about by filling up those casual vacancies must 
necessarily be disregarded. That would make the provisions of s. 49(7) in- 
effectual. We do not think that such a construction which militates against 
another provision of the statute itself can be accepted and fortunately it is 
also not supported by any of the counsel appearing before us. The construc- 
tion referred to in category (b) also, therefore, cannot be accepted. 

Then we come to the construction suggested on behalf of the petitioners by 
Mr. Rane and referred to in category (d) mentioned in the referring order. 
The construction canvassed is that the words ‘‘total ‘number of councillors’’ 
can only mean the actual number of councillors other than associate council- 
lors who are in fact entitled to sit and vote at any given time. We may say 
first of all that this construction is in consonance with the two definitions 
of ‘‘Councillor’’ and ‘‘Zilla Parishad’’ in s. 2(9) and s. 2(35). As we have 
pointed out the definition of “‘councillor’’ refers to the state of facts as they 
exist after the Zilla Parishad is constituted and so does the definition of 
“Zilla Parishad” in s. 2(35) which defines “Zilla Parishad” to mean a Zilla 
Parishad constituted under s. 9. It was clearly the intention by each defini- 
tion to indicate that one must have regard to the actual state of facts as they 
exist i.e. have regard to the number of councillors as they exist at any given 
time, excluding of course the associate councillors who have no right to vote. 
This construction is also in consonance with the object and purpose of the 
Act and its spirit. Section 49(7) says that a no-confidence motion shall be 
carried by a majority of the total number of councillors other than associate 
councillors. Since the Zilla Parishad is a democratic body and brought into 
existence with a view to promoting the development of democratic institutions 
normally also it would be the majority of a body consisting of its then mem- 
bers that would be entitled to vote upon any resolution and in our opinion, 
sub-s. (7) of s. 49 was enacted to indicate no-more and no less than that. 
In other words, it was enacted to indicate that the resolution must be passed 
by a majority of the councillors who are on the date of the no-confidence 
motion entitled to sit in the Zilla Parishad and vote on the no-confidence 
motion. Any other construction would be doing violence-not merely to the 
object and purpose of the Act but also as we have shown to one or more of 
the legal provisions. This is, therefore, a construction which commends it- 


self to us as the construction most in consonance with the provisions of the 


Act and with the purpose and object of the Act. 

But there were several legal difficulties pointed out in the way of this con- 
struction said to be arising from the provisions of s. 94, sub-s. (3) and s. 111, 
sub-s. (3) read along with s. 111, sub-s. (7). It was urged that if the con- 
struction of the words ‘‘total number of Councillors (other than associate Coun- 
cillors)’’ is that it implies the total number of councillors entitled to sit 
and vote in a Zilla Parishad, then it is no more than saying that it is the 
number of councillors entitled to sit and vote for the time being or the exist- 
ing councillors for the time being and yet in other provisions of the Act 
where that concept is sought to be indicated it has been so expressly indicated. 

One such provision is s. 94(3). The section provides for the appointment 
‘of the Chief Executive Officer of the Zilla Parishad, and sub-s. (3) thereof 
provides virtually for his removal though the language used is for his ‘‘with- 


-drawal.’’ It says 
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“Tf at a special meeting of the Zilla Parishad not less than two-thirds of the total number of 
Councillors ( other than associate Councillors ) constituting the Parishad for the time being vote 
in favour of a resolution requiring the State Government to withdraw the Chief Executive 
Officer from Office, the State Government shall withdraw such officer from service under 
the Parishad.” (Italics are ours.) 

It was urged upon the provisions of this sub-section that wherever the legis- 
lative draftsman intended to refer to ‘‘councillors constituting the Parishad 
for the time being’’ he has done so in express language. Therefore, we can- 
not place a construction upon the words of sub-s. (7) of s. 49 ‘‘total number 
of councillors’’ as also meaning the total number of councillors for the time 
being which is ultimately the construction which is canvassed in category (d). 


Now in the first place the two parts of the statute are not in part materia. 
So far as s. 49(7) is concerned, it deals with the question of a no-confidence 
motion against the President or as the case may be, against the Vice-Pfesi- 
dent, who are both the elected officers of the Zilla Parishad. They are demo- 
cratically elected whereas the Chief Executive Officer is an Officer who is ap- 
pointed by the State Government and is liable to be transferred by the State 
Government and whose removal does not depend upon the wishes of the Zilla 
Parishad, though they may have a voice as provided by sub-s. (3) of s. 94. 
Thus in making provision for the ‘‘withdrawal’’ of the Chief Executive Officer 
under sub-s. (3) of s. 94, the legislative draftsman has also not used the 
same language as contained in s. 49(7). Though no doubt the expression has 
been used ‘‘two-thirds of the total number of Councillors (other than asso- 
ciate Councillors),’’ the legislative draftsman added after those words ‘‘con- 
stituting the Parishad’’. Now we have not been able to understand why 
after having used the same expression as in s. 49(7) and s. 49(7) and in 
several other sections viz. ‘‘total number of councillors’’, the legislative drafts- 
man in this ease added the words ‘‘constituting the Parishad”. We do not 
think that adding those words makes any difference in fact, but having added 
those words, it seems to us clear that the legislative draftsman thought that 
since he referred to the councillors ‘‘constituting the Parishad’’ he may imply 
thereby either the theoretical number of members (the argument under cate- 
gory (a) ) or the number of members at the time when the Parishad was first 
constituted (the argument under category (b)) and so on. Therefore in 
order to make it clear that he intended to mean the Parishad as it was con- 
_ stituted for the time being he also used the expression ‘‘for the time being’’. 
It was used because the additional words ‘‘constituting the Parishad’’ were 
used in s. 94. We do not think that he need have added either the expres- 
sion ‘‘constituting the Parishad’’ or the expression ‘‘for the time being’’ to 
make the sense any the clearer, but unfortunately having used the words 
“constituting the Parishad’’ it is clear that the draftsman found it neces- 
sary to use the words ‘‘for the time being’’ to make the sense clear. We do 
not, therefore, think that the use of the words ‘‘for the time being’’ in sub- 
s. (3) of s. 94 in the particular context in which they are used must neces- 
sarily imply that the bare words in sub-s. (7) of s. 49 ‘“‘total number of 
ee would not imply the total number of councillors for the time 

eing. 

We may also reiterate here that the Act is not a very bright example of 
legislative draftsmanship. We have found in various provisions different ex- 
pressions used at different times in the same context and upon the same sub- 
ject and despite the assistance of several counsel and the learned Government 
Pleader it was difficult to find any reason or logic behind the use of those ex- 
pressions. For instance, in one and the same section—s. 111, we find the fol- 
lowing different expressions used, though why they were used it is difficult 
to see: ‘‘one-fifth of the Councillors’? (s. 111(2) ); ‘Councillors present and 
voting” (s.111(6) ); ‘‘total number of Councillors” (s. 111(7) ); ‘‘majority 
of votes’? (s. 111(9)); ‘‘majority of Councillors present” (s. 111(J0) ); 
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“one-half of the number of Councillors present” (s. 111(//) ). The follow- 
ing different expressions are also used in various other sections of the Act: 
“Councillors”? (s. 111(3) ); “number of Councillors” (s. 111(J/) ); ‘‘Coun- 
cillors present and voting’ (s. 39) and the unfortunate expression with 
which we are concerned ‘‘total number of Councillors’ (ss. 49(1), 49(7), 
111(7), 72(1) and 72(7) ). The same expression is also used in s. 94(3), but 
‘as we have said with the words ‘‘constituting the Parishad for the time be- 
ing.” All these different expressions were not necessary and with a little care 
could have been eliminated without affecting the intention of the Act. These 
expressions have given rise to considerable litigation and are calculated to 
encourage the finding of technical flaws in the elections to the various bodies 
under the Act and in the working of the Act and of the Parishads and 
Samitis constituted under the Act. Elimination of some of these various ex- 
pressions would not only make for a better understanding of the law and so 
for the better administration of these bodies but would help to do away with 
‘the tendency to litigate rather than work these bodies smoothly—-which is so 
manifest in the large amount of litigation that comes to this Court under this 
Act. 

The next objection to the view canvassed on behalf of the petitioners is 
based upon the provisions of s. 111(3) read with the provisions of sub-s. (7) 
thereof. Section 111 makes a general provision for the conduct of business at 
the meetings of Zilla Parishads and sub-s. (3) provides that the President 
shall fix the dates for meetings, and may whenever he thinks fit, and shall, 
upon the written request of not less than one-fifth of the Councillors, and 
within seven days from the receipt of such request, issue notice calling a 
special meeting. The expression here used is ‘‘not less than one-fifth of the 
Councillors’? and it was urged that the expression used is not ‘‘total number 
of councillors’, and therefore, if we are to construe that expression to mean 
councillors of the Zilla Parishad for the time being, then sub-s. (3) also 
means the same thing and yet uses the simple expression ‘‘the councillors’’. 
Therefore, it was urged that the expression ‘‘total number of councillors’’ in 
s. 49(7), which is a different expression, cannot have the same meaning. 

The expression used in s. 111(3) is ‘‘Councillors’’ and it is not used in the 
context of voting rights.” The sub-section states inter alia the condition under 
which the President is bound to call a meeting of the Zilla Parishad. The 
condition is ‘‘upon the written request of not less than one-fifth of the Coun- 
eillors’’. The request does not entail voting. It is in that context that the 
expression ‘‘the Councillors’ is used. Since the sub-section is not dealing 
with the subject of votes or voting rights, in our opinion, the word ‘‘Coun- 
cillors’’ would in this context include associate Councillors also. That is 
clear upon a consideration of the definitions in ss. 2(/) and 2(9) of Associate 
Councillor and Councillor. Section 49(7) on the other hand in terms deals 
with the subject of voting on a no-confidence resolution. It is thus clear that 
the subject-matter of the two ss. 49(7) and 111(3) is different. It seems 
to us that where (as in s. 49(7) ) the subject of voting rights is dealt with, 
in that context the expression is used ‘‘total number of Councillors”? but 
where, the subject of voting or voting rights is not being dealt with (as in 
s. 111(3) ), the expression used is ‘‘the Councillors’’ which includes asso- 
ciate Councillors, though in both sections it is intended to refer to the Coun- 
cillors constituting the Zilla Parishad for the time being. 

In answer to this interpretation, a further contention is advanced on the 
basis of s.111(7) of the Act. In sub-s. (7) of s. 111 again when laying down 
provision as to the quorum for the meetings of the Zilla Parishad, the provi- 
sion made is 


“ Tf less than one-third of the total number of Councillors be present at a meeting at any 


time from the beginning to the end thereof, the presiding authority shall adjourn the meeting 
to such hour on the following or some other future date as he may reasonably fix. ” 
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In the subsequent portion of the sub-section ‘‘one-third of the total number 
of councillors” is referred to as the quorum. It is urged that here in the 
context of a quorum the expression is used ‘‘total number of Councillors’’. 
The subject of a quorum is really connected with voting rights and, there- 
fore, it is not surprising to find the draftsman use the expression ‘‘total 
number of Councillors’’. Nothing thus turns upon a consideration of the pro- 
visions of ss. 111(3) and 111(7). It is really not necéssary for our purpose 
in these applications to construe these provisions, but it is sufficient to say 
that we do not think that they would affect the construction of s. 49(7), for 
the provisions of s. 111(3) are not upon the same subject as is dealt with in 
s. 49 itself. 

Turning next to category (e), which we have referred to as a possible con- 
struction, namely that the words ‘‘total number of councillors’? could refer to 
the number of councillors actually present and voting. The question ,was 
dealt with in a decision of this Court in Vishwasrao v. Vallabhdas. In that 
case the Division Bench was not concerned with the provisions of s. 49, but 
with similar provisions of s. 72(7) of the Act. In that case the facts were as 
follows: The total membership of the Panchayat Samiti was 14 excluding the 
two associate members not entitled to vote. Three members of the Samiti were 
respondents Nos. 11, 12 and 13 and they were members of the Samiti because 
they were elected as sarpanchas by three gram panchayats. Their election 
was in dispute and it was therefore urged that there were only 11 members 
of the Panchayat Samiti. At the meeting held to consider the no-confidence 
motion six votes were cast for the resolution and the resolution was declared 
not legally passed. 

In Vishwasrao’s case the Panchayat Samit consisted of 14 members. Eleven 
members were actually present and voted when the motion of no-confidence 
came to be considered and there were six votes cast in favour of the motion. 
Those six persons constituted the majority of the members actually present 
and voting and the contention was that when the section (s. 72(7) ) speaks 
of the total number of members it’ means ‘‘the number of members actually 
present and voting.” That was the only question which fell to be determin- 
ed upon the peculiar facts of that case. In fact in that case no other inter- 
pretations were canvassed but it was assumed by both the parties incorrect- 
ly in our opinion that if the words used did not mean ‘‘members actually 
present and voting’’ then it meant the total possible membership of the Samiti. 
The Division Bench correctly negatived the contention that it meant the total 
number of members actually present and voting and, therefore, necessarily 
had to hold that it meant the total possible membership. However upon the 
view that we have taken in the present case it is clear that the expression 
“*total possible membership’’ used as the meaning of the ‘‘total number of 
members’’ was incorrect. The expression was used ex concessionis and can 
hardly amount to a decision that the expression ‘‘total number of members’? 
means ‘‘the total possible membership of the Samiti”. None of the other 
views which we have discussed above were canvassed in the arguments in that 
case. 

In the course of the arguments before us reference was made to several other 
provisions of law, particularly to s. 36(d), 36(f) and the proviso to s. 36(/) 
of the Bombay "Municipal Corporation Act where the expression used is 
‘whole number of councillors.’’ In s. 54(2) of the same Act the expression ` 
used. is ‘‘five-eighths of the whole number of councillors” and in s. 60A (7) (c) 
‘fone half of the total number of councillors”. Unfortunately we do not find 
that there are any decisions upon the construction of these expressions in 
that Act and,therefore, the difficulty which we have envisaged in the inter- 
pretation of the relevant clause in s. 49(7) in this case is not solved. We do 
not think that we are called upon to construe the provisions of another Act 
in order to understand the construction of the Zilla Parishad Act before us. 
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We do not think, therefore, that we need enter into a scrutiny or construc- 
tion of the sections ïn that Act. ; 

Similarly references were made to some cases decided under other Acts. In 
Shyamapada v. Abami Mohan? the question was of construction of the Bengal 
Municipal Act (KV) of 1982, s. 61(2). Section 61(2) dealt with the ques- 
tion of the removal of the chairman and vice-chairman and the provisions as 
to the requisite majority for the resolution was ‘‘not less than two-thirds of 
the whole number of the commissioners.’’ It was held that the expression 
“whole number of commissioners’? meant the total number of elected seats in 
the Municipality and the fact that a seat is declared vacant by Government 
does not matter. In that-case, however, there was a special provision made 
in s. 18(d) of the Act as follows: ‘‘Number of commissioners of the Muni- 
cipality shall be deemed to be the total number of elected seats on the Muni- 
eipality....’’. In view of that express provision we do not think that much 
light can be thrown by that decision upon the question before us. We may 
add here that a similar provision in the present statute would have put an 
end to the controversy in the present cases. In Sukhdeo v. Arrah Munici- 
pality3 the provision which fell to be construed was s. 34 of the Bihar and 
Orissa Municipal Act (7 of 1922) where the expression used was ‘‘the whole 
number of Commissioners’. In that case the same contention came to be ad- 
vanced and was examined as in Vishwashrao’s case namely that the expres- 
sion meant Commissioners present and voting. It was held that two-thirds of 
the whole uumber of Commissioners could not mean commissioners present 
and voting atthe meeting had given their votes in favour of the resolution 
and that was what that law required. That contention was negatived. The 
Patna case cannot throw any greater light upon the question which we are 
called upon to answer. No discussion is to be found in the decision which 
would advance the case under categories (a), (b), (c) or (d) in the present 
ease. In both the cases discussed ‘above the expression was not exactly the 
same as the expression before us. The word ‘‘whole’’ may carry a different 
meaning from the word ‘‘total’’ in the particular context in which it is used 
in that Act. 

Reference was next made to some provisions of the Constitution particularly 
to art. 61, sub-art. (2) and to art. 100(/). Article 61 which deals with the 
procedure for impeachment of the President provides in sub-art. (2) as follows: 

“ (2) No such charge shall be preferred unless— . 

(a) the proposal to prefer such charge is contained in a resolution which has been 
moved after at least fourteen days’ notico in writing signed by not less than one - fourth of the 
total number of members of the House has been given of their intention to move the resolution, 
and 

(b) such resolution has been passed by a majority of not less than two-third of the total 
membership of the House.” (Italics are ours). 
Article 100(/) which deals with the general conduct of the business of Parlia- 
ment provides that save as otherwise provided in this Constitution, all ques- 
tions at any sitting of either House or joint sitting of the Houses shall be 
determined by a majority of votes of the members present and voting, other 
than the Speaker or person acting as Chairman or Speaker. Thus the differ- 
ence between the expressions used in art. 61(2) ‘‘total number of members of 
the House’’ in sub-cl. (a) and ‘‘total membership of the House’’ in sub-cl. (b) 
is emphasized in contra-distinction with the words in art. 100(Z) ‘‘members 
present and voting.’’ These provisions by themselves do not assist in the 
construction of the words of the statute with which we are concerned viz. 
‘total number of Councillors”. In the first place, we do not think that we 
can safely take guidance from a constitutional document of such importance 
as the Constitution itself in order to construe an Act dealing with local 


2 [1951] A. I. R. Cal. 420. 3 [1956] A. I. R. Pat. 367. 
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bodies entrusted with local self-government but in any case. having “re 


gard to the provisions of art. 61(2), two different expressions have been used: 


“total number of members’’ in sub-cl. (a) and ‘‘total membership of the 
house’’ in sub-cl. (b) which may or may not carry different meanings. We 
do not think we should construe these provisions of the Constitution in order 
to interpret the provisions of the Zilla Parishads Act. If the provisions had 
given clear indication we may have considered them but that is not the case. 
There is no doubt, however, that there is a distinction drawn in the Consti- 
tution between ‘‘the total number of members’’, or ‘‘the total membership of 
the House’’ and the ‘‘members present and voting.”’ 


The question referred by the Division Bench is ‘‘What is the meaning of 
the expression ‘‘the total number of Councillors (other than associate Coun- 
cillors) which occurs in sub-s. (7) of s. 49 of the Maharashtra Zilla Parishad 
and Panchayat Samitis Act, 19611’’ and upon the view which we have taken 
we answer the question by holding that the expression “the total number of 
Councillors (other than associate Councillors)’’ which occurs in sub-s. (7) of 
s. 49 of the Act, means the actual number of Councillors other than associate 
councillors who are for the time being entitled to sit and vote at the time 
of the motion of no-confidence. The papers will be returned to the Division 
Bench for further orders. Costs shall abide the result. 


: Answer accordingly. 


[End of Volume LXX] 
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